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1. Overview
1.1 Background and Context

The 2020 Programme for Government, ‘Our Shared Future’, set out a commitment
to hold a referendum on housing. In addition, it gave a commitment to establish a
Commission on Housing to examine issues such as tenure, standards, sustainability
and quality-of-life issues in the provision of housing.

The Commission on Housing was established by the Minister for Housing, Local
Government and Heritage on 21 December 2021. The Minister tasked the
Commission with independently examining and reviewing the housing system in
Ireland. In addition, he assigned the Commission with the specific task of making
a recommendation to the Government on potential wording for a constitutional
amendment on housing.

The Commission proceeded on the basis that it is the policy of the government,
as set in the terms of reference, to have a proposed wording for an amendment to
the Constitution prepared. The Commission developed its recommendations and
proposed wording of an amendment on the basis of giving effect to that position.

Referendum on Housing Terms of Reference

The terms of reference for the referendum on housing are:

“Examine and report on the referendum on housing.

The Commission will establish a Subcommittee with appropriate expertise
to examine the complex constitutional questions arising and examine

the various proposals that have been made around potential wording

for an amendment to the Constitution. It will advise the Government in
an independent and objective manner regarding the critical factors for
consideration and will make recommendations as to the appropriate
wording to be put to the people.”
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1.2 Referendum Subcommittee

1.3

The Commission on Housing established a dedicated Subcommittee on a
Referendum on Housing on 12 January 2022 to progress work in this regard. This
report summarises the conclusions and recommendations that arose from the
Commission’s deliberations on this work.

The subcommittee comprises the following members of the Commission: Ailbhe
O’Neill, Senior Counsel (Chair), Sorcha Edwards, Secretary General of Housing
Europe; Pat Doyle, former CEO of the Peter McVerry Trust; and Patricia King,
former General Secretary of the Irish Congress of Trade Unions (ICTU). Additionally,
the Commission appointed a number of experts to support and provide advice

and assistance to the Subcommittee, namely Professor Kate O'Regan, former

judge of the Constitutional Court of South Africa and Professor of Human Rights
Law at Oxford University; the Hon. Mr Justice Frank Clarke, former Chief Justice
of Ireland; Professor Gerry Whyte, Professor of Law at Trinity College Dublin;
Professor Rosalind Dixon, Professor of Law at the University of New South Wales;
and Madeleine MacKenzie, Parliamentary Counsel in the Scottish government’s
Parliamentary Counsel Office. In addition, Professor Padraic Kenna, University

of Galway, provided advice on the current national housing legislation. Three
researchers, Finn Keyes BL, Hilary Hogan and Jamie McLoughlin, assisted the
subcommittee in undertaking its work and were supported by the secretariat to the
Commission.

Process

In 2022, the Commission on Housing explored the option of introducing
an amendment on housing into Bunreacht na hEireann, examining complex
constitutional questions, researching international experience, evaluating various
proposed wordings that have been suggested to the Government in recent times,
and considering critical factors. In this work, the Commission employed seven
primary research methodologies. The Commission:

A. considered the constitutional implications of an amendment on housing;

hosted a conference on a referendum on housing in Ireland;

. engaged with experts;

conducted an international comparative analysis;

B

C

D. held a public consultation;

E

F. reviewed previously proposed wordings; and
G

. conducted drafting workshops.
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1.4 The Constitution and Housing

The Commission first considered the current constitutional landscape. The
Constitution as it currently stands does not explicitly protect rights to housing.

The importance of the dwelling is recognised in Article 40.5 where it is declared

to be ‘inviolable’. This provision, however, has not had a significant impact in the
context of rights to housing. Some recent case law has suggested that Article 40.5
may require that a proportionality analysis be conducted before a court may make
an order that has the effect of requiring a person to vacate their dwelling place,! but
the sub-article does not address housing directly and has primarily been effective in
respect of challenges to the lawfulness of Garda searches of dwellings.

The Constitution protects property rights under Articles 40.3.2 and 43. Those
protections have often been cited by members of Dail Eireann as precluding
action in the area of housing reform.? This perception is often cited in discussions
regarding a potential right to housing. In fact, Articles 43.2.1 and 43.2.2 of the
Constitution provide considerable scope to the Oireachtas to regulate private
property rights in accordance with the principles of social justice and to advance
the common good.

Both the Constitutional Review Group in 1996 and the All-Party Oireachtas
Committee on the Constitution in 2004 concluded that the Constitution granted
broad leeway to the State to regulate private property rights in the interests of the
public.® Academic commentary is broadly in agreement that the State has wide-
ranging power to regulate private property rights in the interests of the public.”

This power is subject to the proviso that legislative measures restricting property
rights be proportionate; they should have a clear, cogent purpose in the public

1 See Clare County Council v McDonagh [2022] 1 ILRM 353. See also Reid v IDA [2014] 4 IR 517, and Irish Life and
Permanent plc v. Duff [2013] 4 IR 96. Art. 40.5 has also been relied upon as protecting the privacy and security
of the dwelling: see e.g. Sullivan v Boylan (No. 1) [2012] IEHC 389.

2 Discussed at para. 52 et seq of this chapter.

3 Constitution Review Group, Report of the Constitution Review Group 1996 (Dublin, Stationery Office, 1996)
336-346; The All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property
(Government of Ireland, 2004) 59-61.

4 See, for example, Ronan Keane, ‘Property in the Constitution and the Courts’ in Brian Farrell (ed.), De Valera’s
Constitution and Ours (Dublin: Gill and Macmillan, 1988); Maeve McDonagh, ‘Residential Tenancy Law Reform
in Ireland and the Antipodean Approach’ (1993), 15 Dublin University Law Journal 95, 115-117; James Casey,
Constitutional Law in Ireland (Round Hall, 3rd ed., 2000) 671; Gerard Hogan, Gerry Whyte, David Kenny and
Rachael Walsh, J.M. Kelly: The Irish Constitution (5th edn., Bloomsbury, 2018), Preface to the Fifth Edition; Oran
Doyle and Tom Hickey, Constitutional Law: Text, Cases and Materials (2nd edn., Clarus Press, 2019) 535-544;
Neil Maddox, ‘Rent Control and the Constitution’ (2020), 2 Conveyancing and Property Law Journal 23; Rachael
Walsh, ‘Opinion on the Implications of Constitutional Property Rights for Responses to the Housing Crisis’,
available at www.academia.edu; Hilary Hogan and Finn Keyes, ‘The Housing Crisis and the Constitution’
(2021), 65 The Irish Jurist 87; Rachael Walsh, ‘Climate Action and Constitutional Property Rights - Partners or
Adversaries?’ (2021), 42(2) Dublin University Law Journal 131.
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interest, and measures should not be arbitrary, irrational, or discriminatory.”
Restrictions should not go further than necessary in seeking to achieve their purpose
and should impair rights as little as possible. Where a property owner is deprived

of their property or subject to a permanent interference - through compulsory
acquisition, for example - fair procedures and compensation must be available.®

The case law interpreting the property rights provisions of the Constitution is
complex, nuanced and context-specific. While in some cases the courts have
confirmed the legitimacy of restricting property rights in the common good,

the constitutionality of proposed measures can be difficult to predict. This is

not an issue specific to the property rights context and is part and parcel of the
flexibility at the heart of a common-law legal system. Here the courts play their

role in developing the law incrementally. The unavoidable complexity of the legal
position together with the obligation on the organs of the State to avoid acting
unconstitutionally form part of the context in which the Commission has considered
the impact of Articles 40.3.2 and 43 on housing.

The Commission has considered arguments about the complexity and continuing
development of the law concerning property rights under the Constitution. The
Commission is of the view that, having regard to the complexity of this area of the
law, a constitutional amendment would clarify, for future generations, the State’s
commitment to housing.

In the first instance, the current constitutional position does not in and of itself
pose an undue barrier to measures designed to tackle the housing crisis. However, it is
evident that there is a pervasive perception, particularly among government actors and
legislators, that the Constitution does in fact present such a barrier. A constitutional
amendment could clarify the position for the benefit of current and future generations.

Furthermore, the Commission also considers that the case for amending the
Constitution is not confined to overcoming perceived blockages to reform.

The Commission additionally considered the broader importance of a potential
constitutional amendment. An amendment to the Constitution is not just a change
to the legal text. It is a declaration of the commitment of the organs of the State to
certain values and goals. A proposed amendment in relation to housing would give
the citizens of Ireland an opportunity to express now and for future generations the
importance of access to adequate housing in a modern state.

5 In J & J Haire Company Ltd v Minister for Health [2009], 2 I.R. 615, 651. McMahon J noted that an ‘unjust attack’
on property rights for the purposes of Art. 40.3.2 "... refers to matters such as retrospectivity, lack of fair
procedures, unreasonableness and irrationality, discrimination, lack of proportionality and, in some cases, lack
of compensation.’ The authors of J.M. Kelly: The Irish Constitution note that those grounds are ‘certainly not
exhaustive’ but provide a useful summary of the ‘major grounds for invalidation of interferences with property
rights. See Gerard Hogan, Gerry Whyte, David Kenny and Rachael Walsh, J.M. Kelly: The Irish Constitution (5th
edn., Bloomsbury, 2018), para. 7.8.78.

6 Gerard Hogan, Gerry Whyte, David Kenny and Rachael Walsh, J.M. Kelly: The Irish Constitution (5th edn.,
Bloomsbury, 2018), para. 7.8.167-7.8.213.
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1.5

The recognition of a constitutional right to housing would reflect the fact that
access to housing is an essential requirement for a basic quality of life and is a
necessary precondition to the enjoyment of a range of other personal rights
protected by the Constitution.

Therefore, an amendment could perform three functions:

()  clarify the legal and constitutional position that the State is entitled to
regulate private property rights in the interests of the common good,
including in the interests of ensuring access to adequate housing;

(i)  affirm and recognise the importance of housing to the dignity of
individuals and its connection to the enjoyment of a range of personal
rights under the Constitution; and

(iii)  place an obligation on the State to take measures in relation to the
provision of housing in particular circumstances.

Conclusions

Following lengthy consideration, the Commission has proposed potential wording
for a referendum on housing which includes an explicit recognition by the State
of the fundamental importance of having a home to both individuals and society;
and a specific guarantee for access to housing. The proposed wording has been
suggested as an amendment to Article 40. Section 3 of this report sets out in
greater detail the Commission’s recommendations and rationale in this respect.

In line with its terms of reference, the Commission proposes the following wording
as an amendment to Article 40 of Bunreacht na hEireann.
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Article 40A - Housing

1° The State recognises that having a home is of fundamental importance
to quality of life and that access to adequate housing, by facilitating the
development of family, social and community relationships, promotes the
common good.

2° The State therefore guarantees to every citizen a right of access to
adequate housing and pledges, as far as practicable, by its laws to protect
and vindicate that right.

The proposed amendment provides for a new Article 40A with two sub-articles to
be inserted into the Constitution.

The first sub-article is a statement of principle which serves to acknowledge and
affirm the fundamental importance of having a home to one’s quality of life. It
also recognises that access to adequate housing promotes the common good by
facilitating the development of family, social and community relationships.

The second sub-article provides for a constitutional guarantee of a right of access
to adequate housing. This commits the State to guaranteeing access to adequate
housing to all citizens. It is intended to place an obligation on the State to secure
the conditions in which access to adequate housing can be realised.

International experience with constitutionalising rights to housing has demonstrated
that changes tend to be incremental, with the judicial branch exercising its powers
only where there has been persistent and systemic failure. The Commission is of
the view that such an approach is applicable in the Irish constitutional context

and that constitutionalising a right of access to adequate housing would provide a
guarantee which would evolve over time.
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2.2

Process

The Commission on Housing established a dedicated Subcommittee on a
Referendum on Housing on 12 January 2022 to progress work in this regard.

Constitutional Considerations

The Constitution (Bunreacht na hEireann) is the fundamental law of Ireland. It
establishes the branches or organs of government and the courts and sets out how
those institutions should be run. It also describes the fundamental rights of every
Irish citizen.

In developing a potential wording for a referendum on housing, therefore, the
overall wording and structure of the Constitution was considered. As well, the
following articles were analysed during the Commission’s deliberations on the
appropriate placement of the proposed amendment. Particular attention was given
to Articles 40, 43 and 45.

The following articles were examined:

Article 40, in which fundamental rights are set out;

Article 43, in which the property rights of every citizen are set out (as
well as in Article 40.3.2); and

Article 45, which lays down Directive Principles of Social Policy that are
addressed to the Oireachtas.

In considering these articles, a question that arose was whether any proposed
amendment should be justiciable or non-justiciable.

Conference on a Referendum on Housing in Ireland

Approach

On 10 and 11 May 2022, the Commission on Housing held a conference, hosted by
the Centre for Constitutional Studies in University College Dublin, which explored
the concept of holding a referendum on housing in Ireland. Both domestic and
international experts were invited to speak and share their views about a right on
housing. The conference provided the opportunity to hear about the experiences
of other countries, particularly the international experience of constitutionalising
housing rights, as well as providing a technical examination of various proposals.

The conference covered a range of topics, including: a right to housing, property
rights versus housing rights, Irish judicial approaches to socio-economic rights,
international perspectives on the right to housing, socio-economic rights,
redistribution and judicial competence, and the impact of constitutionalising social
rights. A summary of the papers and presentations made during the conference is
available on the Commission on Housing’s website.
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Conference on a Referendum on Housing in Ireland
Panel Topic Discussions

1 Right to Housing: Theoretical Foundations
Property Rights versus Housing Rights

Irish Judicial Approach to Socio-Economic Rights

A W DN

Right to Housing: International Perspectives
5 Socio-Economic Rights, Redistribution and Judicial Competence

6 Does Constitutionalising Social Rights Make a Difference?

Rationale

The conference provided an opportunity for the Commission to:

N hear from a wide range of experts in both domestic and comparative
constitutional law;

N hear about the experiences of other countries, particularly the
international experience of constitutionalising housing rights and the
consequences; and

W learn from technical examination of various proposals.

It also provided a forum for discussion and debate as to the merits of
constitutionalising socio-economic rights, including in particular housing rights, and
the forms such an amendment could or should take.

Analysis

Following the conference, a report was compiled which summarised the various
contributions made and was provided to the Commission as an input for
consideration to inform the development of wording for an amendment to the
Constitution. The Subcommittee considered the expert analysis as to the status of
housing as a fundamental right. It also considered the particular case for a right to
housing in the Irish legal system by reference to both the constitutional status quo
and the existing statutory framework in the Housing Acts for providing emergency
accommodation and housing for long-term need.

The Commission was assisted by presentations by experts from other jurisdictions
that have constitutionalised housing rights, such as India and South Africa.
Following the conference, the Commission sought the views of a wider array of
stakeholders by way of a public consultation.
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2.3 Public Consultation
Approach

In forming its conclusions, the Commission was keen to assess the views of as
many stakeholders as possible. Accordingly, it launched a public consultation on 1
July 2022, which concluded on 2 September 2022 (Appendix 5). The consultation
invited members of the public, public representatives, organisations involved in
housing, and people working in related policy and legal areas to make submissions.
The consultation asked consultees for their view on two questions:

(a) if there should be a referendum to amend the Constitution; and

(b) if so, what form should any proposed amendment take.

Rationale

The purpose of this consultation was to encourage as many people as possible to
have their say on the prospect of a referendum on housing in Ireland. More than
2,000 submissions were received, encompassing a broad range of responses from a
wide variety of stakeholders.

Limitations
It should be noted that, while this consultation exercise was valuable, the
submissions received came from a self-selected sample of groups and individuals

motivated to participate. Therefore, their views may not be representative of the
population at large.
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Analysis

Most submissions received came from the general public and reflect a range of
disparate views which assisted the Commission in its task of providing independent
advice to the Government on a potential constitutional amendment.

The Commission received submissions from a wide variety of other stakeholders
who included among others:

(a) General public
(b) Community and voluntary groups
(c) Housing bodies
(d) Charities and organisations representing a wide range of interest groups
(e) Trade unions
(f) Political parties
Findings

The submissions received predominantly featured references to the current housing
crisis. Many submissions voiced personal distress at the consequences of housing
precarity. The submissions received also emphasised the unaffordability of housing,
whether renting or buying, for people on low, middle and even relatively high
incomes. The submissions reflected how difficult this has made ordinary life for
many. In the view of many respondents, highly inflated rents and property prices
have left many households spending a disproportionate amount of their income

on housing. Many submissions expressed anger and frustration at the seeming
intractability of the housing crisis in Ireland.

Submissions in favour of a referendum on housing

Among those submissions which favoured an amendment to the Constitution in
relation to housing, there was not a consensus as to what this meant. Different
views were expressed as to the precise form the amendment should take. However,
it was the almost universal view of those in favour of constitutional change that
such change should entail, in one form or another, a right to housing.

Many submissions in favour of a referendum referred to the human cost of the
housing crisis, often sharing personal testimony about their experiences and
frustrations at not being able to access secure and affordable housing. Many voiced
personal distress at the consequences of housing precarity, including a fear of
homelessness, or being forced to postpone life choices, such as starting a family.
Some indicated an intention to emigrate because of the unaffordability of housing.

A frequent concern raised by those in favour of a constitutional amendment was
that at present, in their view, the Constitution is an obstacle to reform. Some
submissions noted the consensus among academic lawyers and constitutional
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scholars that such constitutional concerns are overstated.” However, most
submissions supported an amendment in order to remove any doubt as to the
entitlement of the State to regulate in the interests of alleviating the housing crisis.

Personal submissions in favour of a referendum on housing

These concerns can be categorised in the following themes and include (but are not
limited to):

(a) Affordability

(b) Homelessness

(c) Impact on young people

(d) Postponing life choices

(e) Low-quality housing/overcrowding
(f) Emigration

(g) Housing as an asset

Submissions from organisations in favour of a referendum on housing

The Commission on Housing received submissions from organisations, including
community and voluntary groups, housing bodies, charities, trade unions, non-
governmental organisations, political parties, and research institutions. Many of
these submissions offered valuable insights into the impact of the housing crisis on
the communities of society these organisations represented. They often included
comprehensive, detailed suggestions for reform on wider housing policy. A number
of common themes can be extrapolated from the submissions received, a synopsis
of which is provided below:

(@) Many of the submissions argued that the introduction of a constitutional
right to housing would compel the State to take a greater role in the direct
provision of adequate and affordable housing.

(b) Many of the submissions argued that a constitutional right to housing
would tackle the perceived imbalance that exists within the Constitution.
Several submissions noted that the Government had claimed to be
constrained in its ability to respond to the housing crisis because of the
Constitution. While noting that it is arguable whether such an attitude
would be reflected by the courts, the submissions argued that, in practice,
a referendum is necessary to remove such perceived barriers to legislative
action in relation to housing.

7 Discussion of the present constitutional protection of property rights, and whether they limit the Oireachtas
power to legislate for such measures, is in appendix 2

11
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(c) Some submissions argued that, even though the protection of private
property rights acknowledges that these rights can be limited by reference
to social justice and the exigencies of the common good, the starting
point remained the individual property rights holder. Others argued that it
was problematic that the ‘common good’ was left without further textual
definition.

(d) While a small selection of submissions put forward their own suggested
wording, most NGOs and other representative organisations writing in
favour of an amendment endorsed the wording proposed by the umbrella
group Home for Good.

(e) Nearly all of the submissions strongly emphasised that a constitutional
right to housing was only one means of comprehensively tackling Ireland’s
housing crisis. Submissions stressed that it would not act as an immediate
remedy to the housing crisis, but rather would place a renewed obligation
on the State to vindicate the right to housing.

(f) A considerable number of submissions drew the Commission’s attention
to international human rights treaties and instruments, such as the
International Covenant on Economic Social and Cultural Rights, the UN
Convention on the Rights of the Child, and the European Social Charter.
Reference was also made to the definition of adequate housing provided
by the UN Committee on Economic, Social and Cultural Rights.

(g) Many submissions from NGOs made comprehensive recommendations for
reform in the broader area of housing law and policy, including renewed
capital investment in public, social, and affordable, and cost-rental housing.
They also made various suggestions such as stricter rent controls; bans
on eviction; ending preferential tax treatment for institutional investment
funds; penalising of dereliction, and curbing of land hoarding and land
speculation. Other suggestions included reform of the planning laws; for
example, penalising those who have obtained planning permission but
failed to proceed with a development. Many recommended the creation of
new statutory agencies or bodies, or community housing organisations.

Submissions opposing a referendum on housing

While a substantial majority of submissions expressed support for change of some
kind in the Constitution, a minority made submissions opposing a referendum

on housing. This was for a number of reasons, but the two most frequently

stated were that (a) a referendum is unnecessary and/or (b) an amendment would
undermine private property rights. A less common basis for opposition was a
concern - in the event of a justiciable constitutional right to housing being adopted
- about the capacity and/or legitimacy of courts to address housing issues, which
some respondents regarded as public policy questions for the Oireachtas and
Government alone to decide.
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Personal submissions opposing a referendum on housing

A minority of the submissions received opposed a change to the Constitution,
voicing concerns about the potential effect on property rights and that an
amendment might infringe on the current property rights. There was also concern
about the courts and judiciary being involved in making decisions on housing rights.

Submissions from organisations opposing a referendum on housing

A number of submissions from organisations argued that an amendment to the
Constitution is unnecessary and that the Government and Oireachtas are entirely
adequately empowered under the existing Constitution to address housing issues
and needs. Submissions also argued that an amendment providing for a right to
housing risked undermining to an unacceptable degree private property rights.

Conclusions

The findings of the consultation were of great assistance to the Commission.

The submissions reflected and gave voice to the everyday impact of the housing
challenges on ordinary people. They provided further material to the Commission to
add to the arguments from experts and non-experts for and against the proposed
referendum. The Commission was also assisted by the suggested approaches and
wordings for the proposed amendment. It broadly considered these submissions in
the task of developing the wording for a referendum on housing.

13
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2.4 International Comparisons

Overview

In considering the wording for a referendum, the Referendum Subcommittee
examined the right to housing in international human rights law and in the domestic
legal systems of a number of different jurisdictions with a view to informing how

a right to housing might operate in Ireland. What follows is a review of the various
international and regional human rights instruments which protect the right to
housing, and an investigation of the right to housing in the constitutions and/

or legislation of Canada, Finland, India, Portugal, Scotland and South Africa. The
findings section highlights similarities and differences in approaches to the right to
housing across the jurisdictions surveyed.

The analysis undertaken of different jurisdictions is set out in more detail in
Appendix 4 to this report.

Rationale

The Commission on Housing adopted a comparative methodological approach to
facilitate its inquiry into how other countries have accorded legal protection to
housing rights. This type of inquiry enables an assessment to be carried out to
determine whether any lessons may be learned for Ireland from the experience of
other countries with regard to housing rights.®

Approach

The jurisdictions selected for analysis - Canada, Finland, India, Portugal, Scotland
and South Africa - were chosen on the basis that they have all provided for some
form of legal recognition of and protection for the right to housing. Housing rights
are protected either at constitutional level or in ordinary statute law, and in some
instances both. Appendix 4 examines in greater depth the diversity of constitutional
and political circumstance for each jurisdiction. There is a sufficient level of
commensurability between them, based on a shared legal commitment to a right to
housing, to make comparison a fair and worthwhile objective. These jurisdictions
represent a diverse social, economic, cultural, linguistic and geographic mix, and
both common law and civilian legal systems.

The Commission also considered housing rights as they appear in international
and regional human rights law instruments, such as the International Covenant
on Economic, Social and Cultural Rights and the European Convention on Human
Rights.

In this regard, the right to ‘housing’ formulation is used as a catch-all term (unless
indicated otherwise) to include related, but potentially distinct concepts, such as
shelter, accommodation and home.

8 Sandra Fredman, Comparative Human Rights Law (OQUP 2018). See also Sandra Fredman, ‘Foreign Fads or
Fashions? The Role of Comparativism in Human Rights Law’ (2015), 64 ICLQ 631.

14



Report and proposed wording for an amendment to An Coimisilin Tithiochta
Bunreacht na hEireann Constitution of Ireland The Housing Commission

Analysis

The experience of each jurisdiction with the right to housing was analysed from the
perspectives of:

1. legal text - the form of words used to express the concept of a right to
housing;

2. interpretation - how legal and political actors have understood the right
to housing; and

3. implementation - the extent to which the right to housing has been
realised in practice.

Findings

A number of themes arising from the review are worth considering in the context of
deciding what form an amendment to the Irish Constitution addressing the subject
of housing ought to take:

Preference to emphasise procedural protections

There is a clear judicial preference to emphasise procedural protections - rights

to notice, fair hearing, and meaningful engagement - for the right to housing,
especially in the context of evictions. However, this has, at least in certain instances,
developed as far as insisting on the state making alternative accommodation
available as a prerequisite to granting eviction orders.

It is thus in the context of evictions - i.e. deprivation of existing access to housing
(however inadequate the quality of that housing may be) - that the right to housing
has probably had the greatest impact. In that sense, courts have been far more
willing to embrace the right to housing as a ‘defensive’ shield. This preserves what
people already have, rather than as an offensive sword to require the positive
provision of housing by the state in circumstances of current inadequate or even
non-provision.

Role of the judiciary

Judicial caution in relation to enforcing positive obligations to fulfil the right to
housing appears to be motivated by concerns over judicial legitimacy and judicial
competence. That is, the proposition that in a democracy, under the separation
of powers, the elected political branches, possessed of superior policy expertise,
ought to take responsibility for the vindication of the right to housing.

Impact of constitutionalising a right to housing

Constitutional protection of the right to housing has not, outside of the context
of evictions where it has operated to some extent as a counterbalance to the right
to private property, resulted in radical structural changes to prevailing economic
systems.

15
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Where the right has been most successfully realised, among the jurisdictions
examined in this report, the right to housing has been underpinned by broad
political support, manifested in terms of legislative and budgetary commitments.
This is measured in terms of the empirical data on homelessness figures, as one
possible indicator. Finland and, to a lesser degree, Scotland are seen to be the most
successful. The lack of active judicial involvement in vindicating the right to housing
in these jurisdictions has not, it seems, had a detrimental impact on implementation
of the right to housing. However, the same cannot be said for jurisdictions such

as South Africa and India. In those countries, the combination of ineffective or
unwilling political systems and courts reluctant to do more than trying to nudge
those political systems to act, has led to the under-fulfilment of the promise of the
right to housing. However, when measuring the success or failure of the right to
housing, it is important to keep in mind what exactly it was envisaged that the right
to housing, when it was adopted, would achieve.

Therefore, the Commission recommends that consideration be given to the
structures and legislative and policy changes that may be required to support the
proposed amendment to the Constitution.

Finally, a note of caution about the question of causation must be sounded

when assessing the impact of a constitutional right to housing, both temporally
within and geographically across different jurisdictions. This is because so many
other possible variables are at play when it comes to housing policy. For example,
the presence of a right to housing in a national constitution may simply reflect
the underlying political commitment of that policy to the right to housing. Any
subsequent improvement in access to housing for people may be a result of that
initial underlying political commitment rather than any effects stemming from the
constitutionalisation of the right itself. Research on the impact of constitutionalising
social rights has revealed, at least in relation to the rights to health and education,
that constitutionalisation of these rights does not automatically result in increased
government spending in these areas.’

The survey of other jurisdictions indicates that courts tend to be reluctant to
define broadly the concrete substantive content of the right to housing, and even a
“minimum core” of the essential level of the right, when called on to interpret it.

9 See Professor Mila Versteeg’s submission to the Conference on a Referendum on Housing. See also: Mila
Versteeg and Adam Chilton, How Constitutional Rights Matter (OUP 2020); Mila Versteeg and Adam Chilton,
‘Rights without Resources: The Impact of Constitutional Social Rights on Social Spending’ (2017), 60 Journal of
Law and Economics 713.
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Limitations

The diversity of the sample selected presents challenges for drawing any general
conclusions from the experience of these jurisdictions. The limits of an essentially
doctrinal legal comparison, which may not necessarily capture to any great extent
the extra-legal influences, such as political culture, which can bear on the right

to housing, need to be appreciated. In approaching this subject, the question

of causation also needs to be considered. There are many different variables
(economic, political, cultural, etc) in the housing policy equation. As a result it is
difficult to draw direct causal links between constitutional or legal protection for
the right to housing and levels of housing need in a particular country. In forming
its conclusion and drawing comparisons, the Commission on Housing has borne
these caveats in mind. Nevertheless, with these limitations expressly acknowledged,
it is possible still to conduct a comparative exercise which usefully explores other
jurisdictions” experience with the right to housing through a legal lens.

Engagement with Experts

There was ongoing collaboration between the Referendum Subcommittee and
the appointed experts throughout. The experts were involved in the drafting
workshops to consider and assist in the development of potential wording for an
amendment to the Constitution.

With the consent of the Minister for Housing, an Expert Group was appointed

by the Chairperson of the Housing Commission to advise the Referendum
Subcommittee. The group included national and international experts with a

broad range of expertise, namely: Professor Kate O'Regan, former judge of the
Constitutional Court of South Africa and Professor of Human Rights Law at Oxford
University; the Hon. Mr Justice Frank Clarke, former Chief Justice of Ireland and

a former Referendum Commissioner; Professor Gerry Whyte, Professor of Law at
Trinity College Dublin; Professor Rosalind Dixon, Professor of Law at the University
of New South Wales; and Madeleine MacKenzie, Parliamentary Counsel in the
Scottish government’s Parliamentary Counsel Office. In addition, Professor Padraic
Kenna, University of Galway, provided advice on the current national housing
legislation.
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2.6 Review of Previously Proposed Wordings

Overview

As part of its terms of reference, the Commission was required to examine the
various wordings that have been proposed previously regarding a referendum on
housing.

Approach

The Commission reviewed these wordings,'° alongside suggestions which arose
during the public consultation, in parallel with its research into the effects

and impacts of similar proposals in an international context, analysis of the

Irish statutory framework and how our courts generally interact and interpret
such provisions. All these considerations have fed into the development of the
Commission’s proposed wording and approach.

Findings

The analysis of the previous wordings gave rise to a number of key themes and
issues for the Commission to deliberate, including:

=

whether the right should be justiciable;

2. the content of the right - that is, whether the right should be framed as a
right to shelter, a right to housing, or a right of access to housing;

3. where it should be placed in the Constitution;

the specificity of the wording, including what limitations or permissible
derogations should be included.

The Commission considers that any amendment should be justiciable rather than,
for example, an addition to the existing non-justiciable Directive Principles of Social
Policy. An amendment placed within Article 45 would be unlikely to have much, if
any practical impact even over a lengthy time frame. A non-justiciable amendment
would not be likely to drive policy change and would secure no guarantees for
citizens who could not rely on the amendment in litigation.

The Commission also considered where in the text an amendment might be placed.
Having rejected an amendment to Article 45, the Commission considered whether,
given the context in which housing issues may be legislated for and adjudicated on,
an amendment to Article 43 would be appropriate. Article 43 of the Constitution,
which protects private property, contains important provisions which have been the
subject of litigation over many decades. The general language of the provision and
its important place in the existing text and case law were factors militating against
amending this provision. An amendment to Article 43 would suggest a fundamental
reordering of the balance between the institution of private property and housing

10 A summary of the proposals for an amendment to the Constitution in relation to housing, which was provided
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rights and it would be difficult to predict how any such amendment might be
interpreted by the courts.

On balance, the Commission took the view that it would be more appropriate to
place any amendment as a new addition to the existing rights of citizens guaranteed
under Article 40 as a new provision which would mirror the existing and well
settled language used in Article 40.3 in respect of the rights of citizens.

The Commission also considered the level of detail that should be included in any
amendment and considered wordings from other jurisdictions as well as those that
have been proposed in Ireland. Ultimately, the Commission was of the view that the
wording should be at a relatively high level in accordance with the approach taken
to other rights guaranteed in the Constitution. The evolution and development of
any right is likely to be incremental and conceptions of a right to adequate housing
may evolve over generations. This may not be a linear development and the
Commission is of the view that the language used should be sufficiently flexible that
it can stand the test of time.

Drafting Workshops

Overview

The drafting of the wording of the proposed constitutional amendment was
informed by the deliberations at two drafting workshops held by the Commission in
November and December 2022.

Approach

The drafting workshops, attended by members of the Referendum Subcommittee
and external experts, considered a number of research papers setting out the
findings of the Commission’s research and consultations before deliberating on the
wording to recommend.
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Deliberations and Recommendations

Overview

Before the Commission proceeded with its deliberations and recommendations,

a question arose as to what an amendment to the constitution could achieve. It
concluded, by inserting an amendment, the citizens of Ireland would be affirming
the importance of housing. This may encourage references to the new textual
provisions and increased emphasis on the importance of housing when weighed
against other rights in the Constitution, including property rights. It could also assist
in the political deliberations concerning what can and cannot be done in relation to
housing. As noted above, there have been repeated references to property rights
as blocking reform. A constitutional amendment would clarify for this generation
and generations to come that the legal position is — and always has been - that the
State is entitled to regulate private property rights in the context of housing rights,
which form an aspect of the common good referred to in the existing text.

Placement in the Constitution of the Proposed Amendment

Throughout the deliberations of the Commission’s Referendum Subcommittee, the
relative merits of various placements for an amendment in the Constitution were
discussed.

When considering such placement, the Commission first noted that the amendment
should be included within the rights-giving articles of the Constitution, namely
Articles 40 to 44, collectively entitled ‘Fundamental Rights’. It concluded that the
right should be contained within a new Article 40A, entitled ‘Housing..

The proposed placement directly following Article 40, entitled ‘Personal Rights’,
reflects the connection of a right of access to housing to the vindication of a range
of personal rights under the Constitution.

In addition, at the Conference on a Referendum on Housing, it was noted that
Article 40.5 of the Constitution already recognises the inviolability of a dwelling,
while Articles 40.3 and 43 protect private property. Yet these are distinct
protections, none of which expresses the protection for a right to housing’ and its
underlying social-economic and political aims.

Explanation

Article 40

When considering the merits of placement in the Constitution, the Commission
considered that the amendment would sit most appropriately under the heading of
‘Personal Rights’, which are contained in Article 40, but that the amendment ought
to form its own discrete article under that heading, namely Article 40A.
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Placing the proposed amendment in Article 40, the Commission noted, would not

only achieve this end but also sit with other areas which are similarly important both to
individuals and society. This proposed placement reflects the connection of a right of
access to housing to the vindication of a range of personal rights under the Constitution.

Having the proposed amendment in Article 40, places it alongside other rights
including personal rights; family rights, the right to primary education and the rights
of the child that are in Articles 41 and 42.

Article 43

Another option considered was to amend Article 43 of the Constitution, which
provides for the right of private property, albeit subject to the principles of social
justice and the exigencies of the common good. Previously proposed amendments
to the Constitution to provide for a right to housing primarily proposed amending
this article.

During public debate on a potential right to housing, concern has been voiced
about the effect of such a new right on the existing private property rights in the
Constitution. This was a feature of a number of submissions received during the
Commission’s public consultation.

Article 45

The Commission also considered whether it would be appropriate to locate a right
to access to housing under Article 45. This lays down Directive Principles of Social
Policy that are addressed to the Oireachtas.

Including a right to access to housing among the Directive Principles under Article
45 would acknowledge access to adequate housing or shelter as an obligation on
the State, or as an aim to be accomplished by the Oireachtas. However, any efforts
(or lack thereof) on the part of the Oireachtas to discharge this obligation would
not be amenable to judicial review by the courts. This approach would allow for a
constitutional acknowledgment of the importance of adequate housing. However, it
would continue to view housing primarily as a policy issue that is best dealt with by
the Oireachtas, rather than the courts.

Any amendment placed here would be non-justiciable and would not be directly
enforceable by individuals in a court of law. Where an amendment is non-justiciable,
its ability to influence behaviour outside the Oireachtas is limited. While it may

carry some degree of symbolic weight, this may be undermined by its limited legal
enforceability. Based on the practical implications, a non-justiciable amendment on
housing is unlikely to shape the law-making or pre-legislative process in any significant
way. There are other non-justiciable provisions in our Constitution, in particular
Article 45, that provide guidance to the Oireachtas. Recent empirical analysis has
suggested that these have had little to no impact on law-making. It is unlikely that a
non-justiciable amendment on housing would deviate from this trend; therefore, such
an amendment would be likely to have a minimal impact on law-making.
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Individual litigants may urge courts to take account of non-justiciable provisions in
their interpretation of the Constitution and of legislation. However, the courts are
likely to be cognisant that such provisions are directed solely at the Oireachtas and
may decline to allow such a provision to heavily influence existing interpretations of
legislation and the Constitution.

The Commission believes that the placement of a right to housing under Article 45
would be largely symbolic and have no tangible impact on housing reform. Given
that the Commission is of the view that no amendments to the right to private
property are necessary in order to facilitate housing reform and that placement
under Article 45 would not necessarily compel state action in respect of housing
reform, it is of the opinion that the value of placing an amendment here is
questionable.

Summary

When considering the merits of various placement within the Constitution, the
Commission determined that the amendment should be included within the rights-
giving articles of the Constitution, namely Arts. 40 to 44, collectively entitled
‘Fundamental Rights’. It concluded that the right should be contained in a new
Article 40A, entitled ‘Housing’. The proposed placement directly following Article
40, entitled ‘Personal Rights’, reflects the connection of a right of access to housing
to the vindication of a range of personal rights under the Constitution.

Proposed Wording of a Constitutional Amendment

The Commission has considered a wide range of options for wording. This
includes a number of options which have been proposed domestically as well
as international examples of where housing rights have been introduced. The
Commission’s analysis in this regard identified several salient issues, which are
summarised below.

First, an amendment could direct the Oireachtas, under Article 45, to prioritise

and ensure the provision of adequate and affordable housing. Such an amendment
would acknowledge the State’s central role in the provision of housing, but it would
be explicitly non-justiciable. An individual would not be able to compel or challenge
the State’s actions or inaction on foot of the provision.

Second, an amendment could provide for a constitutional right to shelter. Such

a provision would, for example, be relied upon to compel the State to provide
emergency accommodation, but not long-term housing. It would alter the existing
legal paradigm by moving away from discretionary statutory powers afforded to
the State to provide emergency accommodation into mandatory constitutional
obligations that are legally enforceable by individuals.
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Third, an amendment could provide for a right of access to housing. There is a
degree of overlap between a right of access to housing and a right to housing. A
right of access to housing suggests that the focus of the obligation is on the State
providing for the circumstances in which people can secure adequate housing,
rather than an enforceable obligation in respect of every person. Such a right might
be justiciable in circumstances where the State is guilty of systemic or persistent
failure to provide the economic and other conditions in which adequate, affordable
and appropriate housing can be secured.

Fourth, an amendment could provide for a right to housing. This would classify
housing as a fundamental right in the Constitution. Much like other fundamental
rights, the State would be obligated to respect and protect the right to housing
through its laws as far as possible, and to vindicate any breaches of the right. The
obligation to protect the right to housing would shape how existing and future laws
that might potentially affect the right to housing would be interpreted. It would be
directly legally enforceable by individuals.

Fifth, a further alternative amendment, under Article 45, could be to include an
obligation on the State to draw up a long-term plan on housing, which would be
reviewable by the courts, in a manner akin to the Climate Action Plan mandated by
section 4 of the Climate Action and Low Carbon Development Act 2015, which
was considered by the Supreme Court in Friends of the Irish Environment v The
Government of Ireland.** This would frame housing as a societal problem that the
State is obliged to tackle rather than an individually enforceable right. The emphasis
would be on whether the State is adequately meeting its aims, rather than the
impact on a particular individual.

These are not necessarily mutually exclusive options. An amendment could include
some combination of the above options, such as, for example, a right of access to
housing under Article 40 coupled with an obligation on the State to devise and
implement long-term plans in respect of housing under Article 45.

Option A: Non-justiciable right to housing or shelter

This approach would acknowledge access to adequate housing or shelter as an
obligation on the State, or as an aim to be accomplished by the Oireachtas, under
Article 45. However, any efforts (or lack thereof) on the part of the Oireachtas to
discharge this obligation would not be amenable to judicial review by the courts.

First, this approach would allow for a constitutional acknowledgment of the
importance of adequate housing. However, it would continue to view housing
primarily as a policy issue that is best dealt with by the political branches of
government, rather than the courts. Based on the implications set out above, a
non-justiciable amendment on housing is unlikely to shape the law-making or pre-
legislative process in any significant way. There are other non-justiciable provisions

11 [2020] 2 ILRM 2383.
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in the Constitution, included in Article 45, that provide guidance to the Oireachtas.
Recent empirical analysis has suggested that these have had little to no impact

on law-making.*? It is unlikely that a purely non-justiciable amendment on housing
would deviate from this trend’ therefore, such an amendment would likely have a
relatively minimal impact on law-making.

Second, as such an amendment is non-justiciable, it cannot be directly enforced by
individuals in a court of law.

Third, while individual litigants may urge courts to take account of non-justiciable
provisions in their interpretation of the Constitution and of legislation, the courts
have been, with some notable exceptions,'® reluctant to accede to arguments that
would allow Article 45 to substantially inform the content of other constitutional
provisions, or of legislative provisions.*

Fourth, if an amendment is non-justiciable, its ability to influence behaviour outside
the Oireachtas is severely limited. While it may carry some degree of symbolic
weight, this may be undermined by its limited legal enforceability.

Option B: Right to shelter

One important question which arose during the Commission’s work was whether
any constitutional amendment should refer to shelter, housing or home. A
constitutional right to shelter would provide a minimum floor of protection against
homelessness. It could shape the judicial interpretation of other constitutional
provisions as well as housing legislation. For example, there is already a statutory
power to provide emergency accommodation by virtue of section 10 of the
Housing Act 1988. Individuals who are legally homeless can present to their

local authority, which may provide them with emergency accommodation. This

is a discretionary power that can be exercised by the local authority considering
available resources. There is no guarantee that shelter will be provided' nor is
there any legally enforceable entitlement to such accommodation. While there
has been some recognition that the power might be interpreted as imposing
obligations in exceptional circumstances, this is currently limited to a small number

12
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David Kenny and Lauryn Musgrove McCann, ‘Directive Principles, Political Constitutionalism, and
Constitutional Culture: the case of Ireland’s failed Directive Principles of Social Policy’ (2022) 18(2) European
Constitutional Law Review 207.

See. e.g. Murtagh Properties v Cleary [1972] IR 330 and Attorney General v Paperlink Ltd [1984] ILRM
373.

See Hogan, Whyte, Kenny & Walsh, Kelly: The Irish Constitution (5" edn Bloomsbury, 2018) at [7.10.1]
- [7-10.29].

Middleton v Carlow County Council [2017] IEHC 528; Tee v Wicklow County Council [2017] IEHC 623.
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of exceptional cases.’® However, a constitutional right to shelter might have the
potential to transform this discretionary statutory power into an enforceable legal
and constitutional obligation.

The right to shelter was criticised in some public submissions as being unduly
narrow. ‘Shelter’ signifies protection from the elements, a minimal level of safety,
warmth and security. At the Commission’s conference in May 2022, Prof. Lorna
Fox-O’Mahony outlined the distinctions to be drawn between shelter, housing and
home. It was stated that shelter connotes the availability of a physical structure

in which to secure warmth, rest and safety. Concepts of housing and home are
predicated on the existence of the physical structure in which to shelter but
connoted permanence and self-actualisation.

A constitutional right to shelter is likely to be interpreted to mean a lesser standard
than the standard that would be demanded by a constitutional right of access to
adequate housing. Shelter is a minimalist concept that signifies protection from the
elements. It does not necessarily encompass long-term suitability or any degree

of permanency. It could, in some instances, include a bed in a hostel or hotel, a
housing hub, a caravan or an accommodation centre. This does not mean that any
form of shelter is likely to be considered to be adequate by the courts, which are
likely to insist, at the very least, that the accommodation comply with some minimal
standards of fitness for habitation, hygiene and accessibility. On the other hand,
the courts might be prepared to overlook less than desirable features (lack of play
space for children, for example, or cooking facilities) as a fulfilment of the State’s
obligations to provide shelter.'”
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17

A constitutional right to shelter might transform an existing discretionary statutory power into

an enforceable legal and constitutional obligation. The Supreme Court indicated, in O’'Donnell v
South Dublin County Council [2015] IESC 28, that there may be circumstances of homelessness
that infringe personal rights, such as the right to bodily integrity, to such a degree as to render the
permissive power contained in s. 10 of the 1988 Act mandatory in nature. See discussion in Conor
Casey and Daire McCormack-George, ‘An Analysis of the Right to Shelter in Irish Law for Children
and Adults’ (2015), 54(2) Irish Jurist 131. The Supreme Court has also suggested that there is a
constitutional obligation on the State to provide shelter to particularly vulnerable children (F.N. v
Minister for Education [1995] I.R. 409). In subsequent cases, the courts have stressed the exceptional
nature of the circumstances in O’Donnell and declined to interpret s. 10 of the Housing Act 1988
as imposing a mandatory obligation, even in respect of minors - see Tee v Wicklow County Council
[2017] IEHC 623.

In C.A. and T.A. (A minor suing through his mother and next friend C.A.) v Minister for Justice [2014] IEHC 532,
MacEochaidh J, in a challenge to the lawfulness of the direct provision system for housing asylum-seekers,
held that, absent actual injury, the diminution in privacy entailed by communal living facilities, such as shared
dining arrangements, was not unlawful.
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The Commission believes that an amendment should be broader and should
recognise that adequacy of housing and the enjoyment of a home are key goals for
a modern State.'®

The term ‘home’ arose frequently in the public submissions. It captures the
importance of housing to individuals and reflects the emotional connection
individuals and families have with their housing. It also connotes important aspects
of permanence, security and privacy which have arisen as key issues for people
suffering the effects of being homeless or not having appropriate housing. The
many underlying aspects of this can be summarised by reference to the quality of
life of citizens.

The Commission is of the view that any wording should recognise the importance
of having a home to the quality of life of every citizen. Housing is essential to the
realisation of a range of personal rights, and as inhering in the dignity of individuals
and households.

A theme which emerged from the public submissions was the impact of the inability
to access housing on participation in social and civic life. Securing access to housing
is important to individuals and families not just in isolation but as members of
society and the communities where they live. The Commission believes that this
contextual aspect of housing should be reflected in the proposed wording of an
amendment. The State should recognise in its Constitution that access to adequate
housing contributes to the common good by facilitating the relationships that make
up family, community and social life in the State.

The Commission therefore concluded against recommending an amendment framed
as a right to shelter.

Option C: Right of access to housing

A further issue which arose during the Commission’s work was whether any new
guarantee should be worded to refer simply to ‘housing’ or use the phrase ‘access
to housing’.

The right of access to housing, as opposed to a right to housing, connotes an
obligation on the State to provide reasonable means and avenues by which
people can secure appropriate and adequate housing. A right of access might, in
an appropriate case, require specific action to be taken in respect of an individual.
However, it suggests that the focus of the obligation is on the State providing for
the circumstances in which people can secure adequate housing, rather than an
enforceable obligation in respect of every person. Fredman writes:
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FLAC and others stressed the importance of any amendment reflecting a rights-based approach on the
basis that it: ‘... places the question of adequacy of housing as the central issue, by recognising that “housing”
encompasses more than merely accommodation or “shelter”.” See FLAC Submission to the Commission on
Housing Consultation on a Referendum on Housing (September 2022).
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.. the focus on access means that it is not only the State which is
responsible for providing housing: instead, the State’s role is to provide
access, whether through facilitating financing, providing subsidies,
assisting self-help provision, or actually building houses.””

The language of a right of access to housing was featured in the wording proposed
by the umbrella group Home for Good and was supported by many submissions to
the Commission.

Article 43A

1. The State recognises, and shall vindicate, the right of all persons to have
access to adequate housing.

2. The State shall, through legislative and other measures, provide for the
realisation of this right within its available resources.?°

The above wording evidently draws on that of the South African constitution,
which is explored in some detail in Appendix 4. Section 26 of the South African
constitution:

Housing
1. Everyone has the right to have access to adequate housing.

2. The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of this right.

3. No one may be evicted from their home, or have their home demolished,
without an order of court made after considering all the relevant
circumstances. No legislation may permit arbitrary evictions.

Article 31 of the European Social Charter is described as a right to housing, but
specifies the right of access to housing as the core constitutive part of the right:

Article 31 - The right to housing
With a view to ensuring the effective exercise of the right to housing, the Parties
undertake to take measures designed to:

1. promote access to housing of an adequate standard;

2. prevent and reduce homelessness with a view to its gradual elimination;

3. make the price of housing accessible to those without adequate resources.

19 Sandra Fredman, Comparative Human Rights Law (QUP, 2018) 278.

20 The use of the formula ‘provide for’ is arguably noteworthy here in light of how the courts have interpreted
the same expression in Article 42.4 of the Constitution to limit the scope of the State’s duty in respect of the
provision of free primary education. See in this regard Crowley v Ireland [1980] IR 102 and O C v Minister for
Education and Science [2007] IEHC 170.
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As can be seen, the right of access to housing can either stand alone as the
primary description of the right enshrined, or it can form a constitutive part of a
wider set of obligations on the State, generally described as a right to housing. The
interpretation of any such right would be a matter for the courts. It is suggested
that a right of access to housing, if enacted as a standalone protection, would be
justiciable in cases where there is an ongoing, systemic or persistent failure by the
State in relation to housing.

Option D: A right to housing

While there is undoubtedly a substantial degree of overlap between a right of
access to housing and a right to housing, a right to housing would be more far-
reaching in impact and more readily encompass justiciability and direct enforcement
by the courts. The right to housing places the focus squarely on the end being
secured. By contrast, the right to access to housing suggests that the State, by
providing how the ends could be realised, could demonstrate sufficiently that it had
met its obligations.

A right to housing could, for example, provide a mechanism for litigants to
challenge the refusal of local authorities to provide them with long-term suitable
accommodation. In that regard, it could radically alter the nature of obligations
imposed on local authorities by the Housing Acts. It would also have a significant
impact on the interpretation of a variety of other pieces of legislation, including, for
example, the Residential Tenancies Acts. It would also have the potential to shape
how other constitutional provisions are interpreted, including the protection of
private property rights in Article 43 and the inviolability of the dwelling in Article
40.5.

A number of wordings were proposed to provide for a right to housing:

Community Law and Mediation proposed to include twin rights to ‘adequate
housing’ and ‘appropriate shelter. The wording states:

Article 43A

1. The State recognises, and shall vindicate through legislative and other
measures within its available resources, the right of all persons to
adequate housing.

2. The State recognises, and shall guarantee in its laws as far as practicable,
the right of every person to appropriate shelter, conducive to that person’s
health and well-being needs.

As can be seen, while this right is not qualified by the words ‘access to), it
nonetheless suggests a margin of appreciation to the State in its efforts to fulfil
the right. This is by allowing for the right to be conditioned by what the State
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can achieve within its available resources. However, the wording ‘shall vindicate’
suggests the imposition of a strong-form, mandatory, enforceable obligation on the
State that can only be derogated from in a limited way.?*

A further example of a proposed wording for a right to housing is the Thirty-ninth
Amendment of the Constitution (Right to a Home) Bill 2020. It proposes to insert a
new Article 43A into the Constitution, in the following terms:

Article 43A

1° The State recognises the right to appropriate and affordable housing,
essential for an adequate standard of living, for every person and
family. The State, accordingly, shall take appropriate steps to ensure the
realisation of this right.

2° The State shall take reasonable steps to prevent and reduce homelessness,
with a view to its gradual elimination.

A directly enforceable right to housing could provide a powerful remedy to litigants
seeking to establish that the State has failed to provide them with appropriate
long-term housing. While this might be valuable in particular cases, it might be
argued that it places the courts in too central a role in the administering of what is a
complex, polycentric and multifaceted policy area.

Option E: Compel long-term policy

A constitutional amendment on housing could include long-term objectives in
relation to the housing system and the provision of housing as a whole. This would
create an obligation on the State to devise and implement a plan to achieve those
objectives, in a manner similar to the obligation on the Government to prepare and
deliver a Climate Action Plan.?? This could be a stand-alone provision or adopted in
conjunction with a right of access to housing or a right to housing and/or a right to
shelter.

21

It is instructive here to consider this wording as against the protection for personal rights already enshrined in
Art. 40.3, a powerful fundamental rights guarantee which pledges to defend and vindicate the personal rights
of citizens ‘as far as practicable’ and to protect them from unjust attack ‘as best it may”:

3 1° The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate
the personal rights of the citizen.

2° The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice
done, vindicate the life, person, good name, and property rights of every citizen. [Emphasis added]

On the meaning of ‘vindicate’ in the context of Article 40.3, see the comments of Hardiman J in Grant v Roche
Products [2008] IESC 35 at paras [69] - [75]. See also the comments of Hogan J in S (a minor) v Minister for Justice,
Equality and Law Reform [2011] IEHC 31 [para 17]: ‘... Article 40.3.1 and Article 40.3.2 thus reflect the same basic
premise as that contained in Article 13 ECHR, i.e., the guarantee of an effective remedy. That, after all, is the central
premise of what the express words of Article 40.3 - the vindication of rights in the case of injustice done - are all about.

22

This obligation is contained in section 4 of the Climate Action and Low Carbon Development Act 2015. In
Friends of the Irish Environment v Government of Ireland [2020] 2 ILRM 233, the Supreme Court considered
section 4 of the 2015 Act and determined that the court had jurisdiction to determine whether the plan
adopted by the Government complied with the requirements of the 2015 Act.
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A number of jurisdictions have constitutional provisions establishing broad policy
objectives for the state to pursue in relation to housing.?®

This kind of amendment by itself would frame the issue of housing as a state
obligation rather than as an individual constitutional right to a particular level of
housing provision. Such an amendment would also characterise the question of
housing as a collective societal problem. From one perspective, this is a more
desirable means of addressing the question of housing in constitutional terms,
rather than as an individual justiciable right, owing to the complex policy and
resource distribution questions the latter option could involve for the courts.
Instead, with an obligation to achieve long-term aims relating to housing, the courts
could review whether the measures the State was taking to achieve those aims
were a reasonable or proportionate means of doing so.

However, this kind of approach can equally be criticised for shifting the focus away
from individual need and whether it is being adequately met by the State. A number
of respondents to the Commission’s public consultation made this point. FLAC,

for example, stated: Judging the success or failure of housing policy by reference
to the question of housing “supply” alone insulates the State from challenge in
relation to the adequacy of housing and whether the rights of individuals, families
and groups are vindicated. Thus, FLAC and others stressed the importance of any
amendment on housing reflecting a rights-based approach on the basis that it ..
places the question of adequacy of housing as the central issue, by recognising that
‘housing” encompasses more than merely accommodation or “shelter”’?* A rights-
based approach would also explicitly draw the link between access to housing and
the realisation of other constitutional rights.

Option F: Right of access to adequate housing

The proposed right, in the amendment proposed by the Housing Commission, sets
out ‘a right of access to adequate housing’, as stated below:

‘The State therefore guarantees to every citizen a right of access to
adequate housing and pledges, as far as practicable, by its laws to
protect and vindicate that right.

The word ‘adequate’ is frequently used in legislation to specify a standard. The
interpretation of the word adequate will vary as society evolves over time.

For example, under the second schedule of the Building Regulations, the word
‘adequate’ is used extensively in setting out the requirements of those regulations.

23
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See, e.g., Art. 65 of the Constitution of Portugal, Art. 51 of the Constitution of Colombia, and Art.
375 of the Constitution of Ecuador.

FLAC Submission to the Housing Commission Consultation on a Referendum on Housing
(September 2022).
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Option G: The importance of home

The first sub-article of the proposed amendment is a statement of principle which
serves to acknowledge and affirm the fundamental importance of having a home to
a minimum quality of life.

The word ‘home’ captures the importance of housing to individuals and reflects the
emotional connection individuals and families have with their housing. It recognises
that access to adequate housing promotes the common good by facilitating

the development of family, social and community relationships. It also connotes
important aspects of permanence, security and privacy which have arisen as key
issues for people suffering the effects of being homeless or not having appropriate
housing. The many underlying aspects of this can be summarised by reference to
the quality of life of citizens.

The proposed amendment to the Constitution sets out that the State recognises
the importance of having a home as an aspiration.

‘The State recognises that having a home is of fundamental importance
to quality of life and that access to adequate housing, by facilitating the
development of family, social and community relationships, promotes
the common good.’

It should be noted that this is not set out as a right in the proposed amendment but
to put in context the proposed right of having access to adequate housing.

Other Considerations

Despite the rationale provided for the proposed wording for a constitutional
amendment on housing, there are a number of other areas that the Commission
considered may require further analysis.

It is worth noting what kind of practical impact the introduction of a constitutional
right or entitlement can carry. A constitutional right has several practical
implications.

First, it influences the law-making process, including at a pre-legislative stage.
Every law passed by the Oireachtas carries a presumption of constitutionality,

and lawmakers are obliged to consider and take account of the State’s obligations
with respect to protecting constitutional rights through its laws. Certain policies or
proposed legislation may be considered and rejected at a preliminary stage on the
basis that they would undermine constitutional rights.

Second, a constitutional right may be directly enforceable by an individual or
individuals in court. An individual may initiate proceedings on the basis that an
existing law or a particular state action undermines a constitutional right, or that
the State has failed or inadequately protected an entitlement protected by the
right. The impugned law may be found to be unconstitutional, or an individual may
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obtain a remedy, such as an injunction compelling the State to fulfil its obligations,
or a declaratory order that the State has failed in its constitutional obligations. An
individual may receive compensatory damages for the infringement of his or her
constitutional rights.

Third, the courts will take account of the need to protect this particular
constitutional right in their interpretation of other constitutional provisions, as well
as legislation and case law.

Fourth, a constitutional right can shape outcomes outside the realm of the
courtroom or Qireachtas. It can be raised and cited in formal interactions (such as
legal correspondence) or in informal interactions with state bodies, such as local
authorities or state agencies, which may adapt their behaviour and response to
particular situations without parties resorting to litigation.

Finally, a constitutional right may carry significant symbolic or rhetorical weight. It is
a recognition that a particular interest is considered to be of exceptional importance
and deserving of special protection in higher law.

Summary

The Commission has explored a number of different options for a constitutional
amendment. In doing so, it has closely considered the potential wordings proposed
by consultees and other stakeholders, as well as examples of the approaches taken
internationally.

Content of proposed amendment

The Constitution is the ultimate repository of our national values. Any amendment
to the constitution in respect of housing would recognise the fundamental
importance of housing to the life of everyone. In particular, it considers that the
Constitution should acknowledge the central significance of having a home to the
life of every individual, and the connection of home to the development of the
family, to community relationships and to the common good. The Commission
therefore recommends that the constitutional text include an explicit recognition
and acknowledgement of the importance of having a home to a fair, equitable and
prosperous society.

In the event of an amendment proceeding, the Commission considers that it is
appropriate to word the amendment on the basis of a right of access to adequate
housing in the Constitution. A right of access to adequate housing describes an
obligation on the State to provide reasonable means and avenues by which people
can secure appropriate and adequate housing.
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While a right of access to housing would be justiciable and could, in an appropriate
case, require specific action to be taken in respect of an individual, the description
in the recommended wording is “access to housing”. It directs that the focus of the
obligation is on the State providing for the circumstances in which people can
secure adequate housing, rather than an enforceable obligation in respect of every
person.

The Commission considers that this is an appropriate balance to strike. Considering
the intimate connection between home and human dignity, it believes that the
amendment must provide for a justiciable right by which citizens can hold the State
to account for persistent and systemic failings in providing access to adequate
housing. However, the Commission is also cognisant of the fact that housing is a
complex, polycentric and multifaceted policy area. The provision of housing suitable
to the needs of all citizens can only be achieved through continuing efforts by

the executive and legislative branches of government over an extended period.
Therefore, the Commission considers that a right of access to housing best captures
the nature of the obligation it is appropriate to impose on the State.

The Commission further considers that the amendment should specify a right of
access to adequate housing. A number of submissions to the Commission suggested
that the proposed amendment should further define what is meant by ‘adequate’
housing. The Commission considers that it would not be appropriate to further
define wordings in the constitutional text. The concept of adequacy is contextual
and may change over time.
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Proposed Wording for an Amendment

The Commission therefore recommends to the Minister for Housing that a new
Article 40A comprised of two sub-articles be considered as an amendment to be
put before the people in a referendum.

Article 40A - Housing

1° The State recognises that having a home is of fundamental importance
to quality of life and that access to adequate housing, by facilitating the
development of family, social and community relationships, promotes the
common good.

2° The State therefore guarantees to every citizen a right of access to
adequate housing and pledges, as far as practicable, by its laws to protect
and vindicate that right.

The first sub-article is a statement of principle which serves to acknowledge and
affirm the fundamental importance of having a home to one’s quality of life. It
also recognises that access to adequate housing promotes the common good by
facilitating the development of family, social and community relationships.

The second sub-article contains a right of access to adequate housing, The text of
this sub-article amendment is structured in a manner that closely echoes the text of
Art. 40.3 of the Constitution, in that it directs, first, ‘the State guarantees’ the right,
and then further ‘pledges’ to, ‘as far as is practicable’, protect and ‘vindicate’ that
right. It is proposed to adopt this structure since Art. 40.3, as the main personal
rights provision of the Constitution. It has been the subject of a great volume of
case law, and thus these terms are well defined and understood in constitutional
jurisprudence.

The structure and wording was developed to be consistent with that of the
Constitution.

In relation to specific words:

“having”
This is intended to connote the use or enjoyment of and encapsulates many
situations, including renting and owning.

“home”

The word “home” is used here instead of “house” or “dwelling” as it captures the
essence of the connection between citizens and the buildings they inhabit. A
‘home” is more than a building and the term “home” connotes the connection the
citizen has with their dwelling which is both physical and emotional.
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“adequate housing”

The word ‘adequate’ is frequently used in housing legislation to specify a standard.
The interpretation of the word “adequate” will vary over time and it is intended to
provide flexibility while also ensuring that the State’s commitment is to housing that
is adequate for its citizens.?®

“common good”

The inclusion of these words is intended to articulate the principle evolving in the
case law to date on Article 40.3 that housing and laws relating to housing are part
of the common good the State seeks to achieve.

“citizen”

Consistent with the other rights guaranteed under Article 40 of the Constitution,
the Commission is of the view that the right of access to adequate housing should
be guaranteed for citizens.

“as far as practicable”
This wording was chosen because of its settled meaning as used elsewhere within
the Constitution.

“facilitating the development of family, social and community relationships”
This recognises the importance of housing to the broader social context including
the social, community and in some cases family relationships that housing facilitates.

25

The term “adequate” is used in both Article 11 of ICESCR and Article 31 of the European Social Charter.
For the purposes of Articlel1 of ICESCR the term “adequate housing” is defined by the UN Committee on
Economic, Social and Cultural Rights. This definition is set out in Appendix 5 to this report.
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3.6 Recommendations and Proposed Wording for an Amendment
Recommendations

(@) The Commission recommends wording for a proposed amendment in
terms of a right of access to adequate housing in the Constitution.

(b) The Commission recommends that the wording also recognise and
acknowledge the fundamental importance of having a home to the
quality of life of each citizen and that access to adequate housing
promotes the common good.

(c) The Commission recommends that the amendment be placed
immediately after Article 40 in the constitutional text as Article
40A, entitled ‘Housing’, and that the wording of the right of access
to adequate housing mirror the language used in respect of existing
rights under Article 40.

(d) The Commission recommends that consideration be given to the
structures, legislative and policy changes required to support the
proposed amendment to the Constitution.

Thus, the proposed amendment to the Constitution in relation to housing that the
Commission recommends, to give effect to the Government’s policy position, is as
follows:

Proposed Amendment

Article 40A - Housing

1° The State recognises that having a home is of fundamental importance
to quality of life and that access to adequate housing, by facilitating the
development of family, social and community relationships, promotes the
common good.

2° The State therefore guarantees to every citizen a right of access to
adequate housing and pledges, as far as practicable, by its laws to protect
and vindicate that right.
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