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Foreword

Thank you for taking the time to read this report on the public
consultation on the review of the Mental Health Act 2001 that |
launched in March of this year.

The review of the Act has been ongoing for the past number of years.
It has been a long but very worthwhile process and in July 2021 the
Government approved the draft Heads of a Mental Health
(Amendment) Bill to update the Act in full.

The original public consultation that was the foundation of the 165 recommendations of the
Expert Review Group took place in 2011-2012. Therefore, | thought it worthwhile to undertake
a second round of consultation to garner up to date views from the public, inviting submissions
on 15 key areas in the review.

I am very proud to report that there were 100 submissions in total, from people with lived
experience of mental health services and their family members as well as numerous health
professions and from non-governmental organisations across the spectrum of society. | would
like to offer my sincere thanks to each individual and group who took the time to engage with
the consultation, and a particular thank you to the individuals and organisations that helped
guide people through the process of submitting feedback and who helped build capacity for
people to respond.

The feedback received has been invaluable. Department of Health officials reviewed each
submission in detail and took many suggestions on board in the final version of the General
Scheme. In this report, the Department sets out a summary of the main points expressed on
each topic in the consultation, as well as the Department’s response to these views. | would
like to thank the small team of officials in the Department who are responsible for updating the
Mental Health Act.

As | mentioned above, in July of this year | was very proud to announce, with Minister
Donnelly, that the General Scheme to amend the Mental Health Act had been approved by
Cabinet and that a Bill will now be produced by the Office of the Attorney General. The
introduction of the Bill to amend the Mental Health Act to the Oireachtas continues to be a
major priority for me and for the Department, and | will continue to work with officials across
Government to ensure the Bill is drafted and introduced to the Oireachtas as soon as possible.
The full review of the Mental Health Act is of fundamental importance in further protecting and
enhancing the rights of all individuals who need inpatient mental health care.

All of the submissions are available on the Department’s website — appropriately anonymised,
of course — and the General Scheme have been also published on the website.

Thank you again for your interest.

i bl

Mary Butler T.D.
Minister for Mental Health and Older People




1. Introduction

1.1. Background

The Mental Health Act 2001 sets out, amongst other things, the process of involuntary
detention for people who need inpatient mental health care. It describes the circumstances of
how, when and why involuntary detention can happen. It established:

the Mental Health Commission to regulate mental health services,

mental health tribunals which reviews involuntary detention orders,

the Inspector of Mental Health Services who inspects all approved centres, and
created different safeguards and protections for people accessing these services,
including the right to regular review of a person’s detention by a tribunal.

The Act became fully operational in 2006.

Section 75 of the Mental Health Act sets out that the operation of the Act should be reviewed
after five years. The Department of Health was responsible for this review. The process
started in 2012 with a public consultation which included people with lived experience of using
mental health services. This consultation received over 90 submissions and included meetings
with stakeholders. Then, in 2013, an Expert Group was appointed. Membership included
doctors, lawyers, and people with lived experience. The Group reviewed the Act and the
public consultation and in 2015, published its report. The report, containing 165
recommendations, was considered by Government. On 7 July 2015, Government agreed that
the Act should be updated in line with these recommendations.

1.2 2021 Public Consultation

The initial draft of the General Scheme was based on the recommendations of the Expert
Group, as well as consultation between the Department and key stakeholders such as the
Mental Health Commission and the HSE. In order to ensure that the public had another
opportunity to provide input into the final version of the General Scheme, Minister of State for
Mental Health and Older People, Mary Butler T.D., launched a public consultation in March
2021. It was open from 1 March 2021 to 9 April 2021. The consultation was publicised on the
Department’s website and through its social media channels. The Department produced
guidance, including in Plain English (see Appendix |). Submissions and queries could be
made electronically to mentalhealthactreview@health.gov.ie or by post.

1.3 Use of Terminology and Opinions Expressed

Much of the text of this report is taken directly from the submissions, particularly in the
sections entitled ‘Key themes of public consultation’. Terminology used in the submissions
reflect the content of these submissions and may differ from the terminology used by the
Department in existing mental health policy. Furthermore, the opinions and views expressed
by individuals and organisations are not necessarily reflective of the Department’s position.
The Department’s view on each policy area is set out in the sections entitled ‘Department’s
position’.

1.4 Structure of Report
Part 1 is the introduction.

Part 2 is an overview of the submissions received in the public consultation and identifies
some key findings.

Part 3 is an analysis of the submissions received across the fifteen key policy areas identified
by the Department. This Part also includes the Department of Health’s response to the
submissions, setting out the Department’s policy rationale.
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Part 4 sets out the additional issues raised in the submissions that are not covered by the
fifteen headings and includes the Department of Health’s response to each of these issues.

Part 5 is the conclusion of the report and includes next steps.




2. Executive Summary

In March 2021, the Minister of State for Mental Health and Older People, Mary Butler T.D.,
launched a second public consultation as part of the review of the Mental Health Act 2001.

Submissions were invited from the public on 15 questions on the main areas covered by
the review. The Department received 100 submissions. 9 submissions were from those
with lived experience of mental health services, 10 from family members, 47 from Non-
Governmental Organisations (NGOs) or community organisations, and 34 from health or
other professionals.

This is a summary of the feedback received and the Department’s response:

1. Definitions — there was general agreement on updating the main definitions and
separating the criteria for detention from the definition of ‘mental disorder’. However,
there was no agreement on the term/definition of ‘mental disorder’ or the definition of
‘voluntary patient’. Further points raised related to updating the definition of ‘treatment’
to include involuntary nasogastric feeding for people with anorexia and concerns
around the introduction of a new ‘intermediate’ category. The Department has decided
to retain the term ‘mental disorder’ but with an updated definition, replace ‘voluntary
patient’ with a new definition, ‘voluntary person’, update the definition of ‘treatment’ to
include ancillary tests, and introduced a new ‘intermediate’ category to ensure similar
safeguards for people receiving treatment on an intermediate basis as those who are
involuntarily detained.

2. Guiding principles — a small number of submissions set out that the ‘best interests’
principle should be retained or that it should still form part of the ‘guiding principles’.
However, the majority of submissions agreed with the Expert Group’s recommendation
to include a new set of guiding principles to replace ‘best interests’. The Department
has introduced a new set of guiding principles for adults to replace ‘best interests’.

3. Criteria for detention — a significant minority disagreed with the Expert Group’s
recommendations on updated criteria for detention, particularly Recommendation 13(b)
that there be a ‘serious and imminent threat to health of the person’. The Department
has accepted the Expert Group’s recommendations on the updated criteria for
detention with slightly different wording to Recommendation 13(b), replacing ‘serious
and imminent threat’ with ‘serious harm’.

4. Authorised Officers — There were conflicting views among the submissions on the
Expert Group’s recommendation that, in the future, Authorised Officers should be the
only category allowed to make an application for involuntary detention under Section 9.
While about half of the submissions supported the Expert Group’s recommendation,
others raised concerns that there are not enough Authorised Officers to staff a 24/7
service across the country, while others were concerned that family members will not
be able to make applications in future. The Department has accepted the Expert
Group’s recommendation, while acknowledging that additional resources will need to
be invested to expand the Authorised Officer role and that updated Regulations may
be needed.
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Interdisciplinary approach to care and treatment — the majority of submissions
supported the Expert Group’s recommendation that a multidisciplinary team approach
be promoted that provides a more holistic approach to care and treatment. However,
some submissions argued that consultation by a consultant psychiatrist with another
healthcare professional would be impractical and unnecessary and that the legal and
medical responsibility of the person rests with the consultant psychiatrist.

Changing timeframes — submissions were generally supportive of the new
timeframes proposed in relation to tribunals, Section 26 leave and administration of
medicine. However, some concerns were expressed on whether reducing the
timeframe for tribunals to 14 days allowed a person enough time to recover before the
tribunal and that many individuals are well enough to be discharged only in the third
week of detention. Other submissions set out mixed views on the complications around
reducing the administration of medicine and stated that assessments of capacity
should be in line with the Assisted Decision-Making (Capacity) Act 2015. The
Department has accepted the Expert Group’s recommendations and has proposed to
reduce tribunals from 21 days to 14 days, to limit Section 26 leave to 14 day periods,
and reduce the administration of medicine from three months to 21 days for people
who lack capacity.

Enhancing safeguards for individuals — a number of submissions stated that mental
health professionals should focus on care and treatment beyond medication (e.g.,
increased focus on talk therapies) and on the importance of advocacy, while others
called for restrictive practices such as seclusion and restraint to be prohibited or that
they only be carried out in exceptional circumstances. The Department agrees with the
Expert Group’s proposal to repeal Section 73 of the 2001 Act so that people can bring
civil cases to the High Court about their mental health care and treatment without
needing permission from the Court. The Department has provided for a new part of the
Act to limit the use of restrictive practices, including seclusion and physical restraint.

Mental health tribunals — submissions generally supported the recommendations of
the Expert Group, including the renaming of ‘tribunals’ to ‘review boards’, the
introduction of a psychosocial report and the right of the person concerned to ask their
advocate or another person to attend the review board. The Department has accepted
these recommendations in the General Scheme.

Change of status from voluntary to involuntary — the maijority of submissions were
in favour of the Expert Group recommendation that a person should not have to ask to
leave an approved centre before the process of change of status begins. This provision
has been incorporated into the General Scheme. The General Scheme includes a
provision that Commission should be alerted to all uses of Section 23, including when
no admission order has been made. The Department has included a provision that
states a second consultant psychiatrist not connected with the approved centre must
also examine the person within 24 hours of a Section 23 being used to protect against
‘institutional bias’.

Capacity — there was widespread support among submissions for the introduction of
principles and provisions on capacity in line with Assisted Decision-Making (Capacity)
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Act 2015 and the Mental Health (Amendment) Act 2018. Several submissions
disagreed with the Expert Group’s recommendation that a person’s mental health
treatment team should be able to override a person’s Advance Healthcare Directive,
stating that Directives should only be overridden in life-saving circumstances, in line
with Directives made for physical health conditions. A minority of submissions argued
that a person who is involuntarily detained automatically lacks capacity so there is no
need for separate capacity assessments. Others stated that the basis of any detention
under the 2001 Act should be health and risk, and this should override any capacity
considerations. The Department has broadly accepted the Expert Group’s
recommendations and will introduce the concept of capacity in line with the Assisted
Decision-Making (Capacity) Act 2015 for people receiving mental health treatment in
line with people receiving physical health treatment as set out under the 2015 Act.

Consent to treatment — submissions on consent to treatment varied, representing the
difficult balance between upholding the autonomy of the person with the need to
provide timely access to treatment. Generally, the submissions supported the Expert
Group’s recommendations, including the use of Advance Healthcare Directives to
apply as they would for non-mental health treatment. Questions were raised in relation
to the use of Electro-convulsive therapy and whether Section 58 on psycho-surgery
needs to be retained. The Department has amended the 2001 Act broadly in line with
the Expert Group recommendations, dividing consent to treatment into four categories;
those with capacity and who have consented, those with capacity and who have not
consented, those without capacity but who have a relevant decision-making support
and those without capacity and who have no relevant decision-making support. The
Department has included provisions that consent to treatment must be voluntary,
informed and the person must have the necessary capacity to consent. The Assisted
Decision-Making (Capacity) Act 2015 will apply to all people receiving treatment under
the Mental Health Act, including those who lack capacity. Decision-making supports
are provided for in line with the 2015 Act, including Advance Healthcare Directives.
Provision has also been included to allow people to consult with an advocate or
another person of their choosing prior to making a decision on their treatment and that
a person receiving treatment on a voluntary basis must consent to all treatment.
Section 57 sets out the circumstances in which treatment can be given without the
consent of the person, including through the consent of a relevant decision-making
support (e.g. an attorney as defined under the 2015 Act or a Decision-Making
Representative). Section 58 on psycho-surgery has been removed as it is no longer
required and consent to treatment for children has been provided for in the new Part 8
of the Act.

Information and individual care/recovery planning — numerous submissions
recommended that adequate information be provided in an accessible manner to each
person receiving treatment. Many also recommended that families and support
networks should be provided with information and be involved as much as possible,
particularly during discharge planning and be appropriately supported. The statutory
right to information for all people receiving treatment on an inpatient basis under the
Mental Health Act, along with the statutory right to engage with an advocate, have also
been included. Furthermore, the Department has explicitly included provisions on the
involvement of family members at certain points of a person’s treatment, in cases




13.

14.

15.

where the person has freely given their consent, and when the person has the capacity
to do so. The Expert Group recommended that individual care plans be included in the
Mental Health Act and that a legal right to information for all people receiving mental
health treatment be included. While the majority of submissions supported the
inclusion of care plans in the Act, a minority questioned the efficacy of care plans and
whether they contributed to a person’s recovery, while others questioned whether care
plans need to be included in the Act itself when they are already included in the 2006
Regulations. The Department has included provisions related to individual care plans
for adults and children.

Inspection, regulation and registration of mental health services — submissions
generally welcomed the Expert Group recommendation that the Mental Health
Commission should be given greater enforcement powers. This includes an extension
of their powers to inspect and register residential and community mental health
services. A small number of submissions questioned why inspections would move to a
three-year cycle, stating the time period was too long and may lead to “backsliding”.
The Department has included provisions giving specific powers to the Mental Health
Commission to produce codes of practice and set standards along with the extension
of the Commission’s regulation, registration and inspection processes to cover
community mental health services. This will occur in a maximum of three-year cycles
for approved centres and residential services, and a maximum five-year cycles for
community services. The Commission will be able to inspect any service more
regularly than three or five years if needed.

Provisions related to children — a large number of submissions referenced children’s
mental health services, with general support of the Expert Group’s recommendations.
Several submissions pointed to the primacy of the best interests and welfare of the
child in making decisions on their care and treatment. Some contested the Expert
Group recommendation that children aged 16 and over who do not object to admission
or treatment are voluntary. There was general support for the inclusion of guiding
principles, including those in the Mental Health (Amendment) Act 2018. The
importance of the guardian ad litem for children and their families in court proceedings
was also referenced in a number of submissions. The Department has provided for a
new Part 8 of the Act exclusively related to the care and treatment of children. It
broadly incorporates the recommendations of the Expert Group to include guiding
principles for children, a revised admission process (including different provisions for
children aged 16 years or over, children under 16 and children being treated on an
involuntary basis). This new section mirrors safeguards provided for adults throughout
the rest of the Act (e.g., care plans, provision of information), taking account of relevant
aspects of the Child Care Act 1991, and sections on consent to treatment and on
restraint and seclusion.

Provisions related to the Mental Health Commission — many of the submissions
relating to the Mental Health Commission supported the Expert Group’s
recommendations. A small number disagreed, stating that, for example, the Mental
Health Act should only deal with coercive aspects of mental health care (and non-
coercive aspects should come under the Health Act) or that the current composition of
the Commission should be changed to reflect other medical disciplines. The




Department has consulted with the Commission to develop provisions that strengthen
good governance of the Commission and to bring it in line with best practice for public
sector bodies. Changes have been made to the membership of the Commission to
allow for any person with adequate experience to apply to join the Commission,
moving away from the prescriptive membership in the current Act. Additional changes
to the governance and operation of the Commission have been provided for also.

Other issues highlighted in the public consultation included:

1.

Advocacy and input of person with lived experience and their families/carers
experience — over half of all submissions provided views on advocacy and the input of
people with lived experience and their families and carers. The Department has
included a statutory right to engage an advocate, and in cases where a person
consents, for information to be given to family members.

Independent complaints mechanism — some submissions recommended an
independent body be set up to review, investigate and resolve complaints on mental
health service delivery. The establishment of such a mechanism was not
recommended by the Expert Group. There are existing complaints mechanisms in
each approved centre, as well as the ‘Your Service, Your Say’ function of the HSE.
Beyond these services, complaints can be made directly to the Office of the
Ombudsman. These existing services can be scaled up and/or adapted without the
need for legislative changes to the Act if there are particular concerns about the quality
of mental health services. Provisions have been included that information must be
given to all people receiving treatment on an inpatient basis on the hospital’s
complaints system.

Training — a small number of submissions requested training programmes for mental
health staff. The Department has included provisions to allow the Mental Health
Commission to make codes of practice on training, as necessary.

Role of Clinical Directors — one submission recommended that suitably qualified
professions other than consultant psychiatry should be eligible to become Clinical
Directors of approved centres. The Expert Group did not make any recommendations
in this regard, and no changes have been made.

Community treatment orders — a small number of submissions discussed the
introduction of community treatment orders. The Expert Group did not recommend the
introduction of such orders, and it was deemed beyond the scope of the current review,
so has not been included.

Treatment in emergency departments (EDs) — two submissions mentioned the need
to be medically assessed in an ED and the governance, timeframes and responsibility
for the individual while at ED or in transit from an approved centre. The Department
has introduced a new section on transfer of persons to an ED prior to the making of an
admission order. However, the Department has not accepted all of the Expert Group’s
recommendations on this matter because, following discussion with key stakeholders
such as the HSE, it was deemed that the recommendations would not be workable in
practical terms.

Treatment prior to detention — concerns were raised in a small number of
submissions on the Expert Group’s recommendations in relation to treatment prior to
detention. The Department has introduced a new section on transfer of people to EDs
prior to admission orders and provisions in Section 57 on treatment prior to detention.

10



8. Treatment of people with eating disorders — eating disorders were referenced in
numerous submissions, with particular attention drawn to the fact that many adults with
eating disorders are made Wards of Court in order for involuntary nasogastric feeding
to be administered. The Department has not made any specific provisions in relation to
the needs of those with eating disorders (no specific conditions are mentioned in the
Act). However, the updated definition of ‘treatment’ in Section 2 and the revised criteria
for detention in Section 8, along with the amendment of Section 60 to provide for
‘administration of treatment’ rather than the previous ‘administration of medicine’
should provide for nasogastric feeding in extreme/life-saving circumstances where a
person lacks capacity to consent to the treatment.

9. Co-morbid mental health — a small number of submissions referenced the mental
health needs of those with autism, an intellectual disability or with a substance use
issue. A person can present with an intellectual disability and/or addiction issues and
still be involuntarily detained, as long as the criteria in Section 8 are met. Sharing the
Vision sets out the policy for mental health services over the next ten years, including
how best to provide care and treatment to people presenting with co-morbidities in the
most appropriate setting.

10. Circuit Court appeals — a number of submissions called for reformation of the
appeals process. The Expert Group recommended that the grounds for appeal to the
Circuit Court should be amended to place the onus on the approved centre to prove
that a person meets the criteria for detention and also recommended that the Circuit
Court Rules be amended so that the approved centre should be the respondent in
court cases and the Mental Health Commission would only be a Notice Party. The
Department has updated Section 19 in line with these recommendations.

11. Alternative therapies — a small number of submissions raised issues around
complementary therapies, recovery promotion training programmes, open dialogue
and the ethical use of tranquilisers. The Department has made no specific provisions in
the General Scheme on alternative therapies, though the updated definition of
treatment explicitly includes non-psychopharmacological interventions.

12. Community care and 24/7 supports — two submissions referenced the need to
expand community mental health services and provide 24/7 care. The Expert Group
recommendations on care and discharge planning and the registration and inspection
process refer to community mental health care services. However, there are no
specific recommendations on community care or 24/7 mental health services as the
Act primarily concerns inpatient mental health care and treatment. Sharing the Vision
sets out clear recommendations on the enhancement of community based mental
health services, including out of hours supports. The Department is proposing to
amend the Mental Health Act to bring community-based services and facilities under
the regulatory remit of the Commission.

13. Mental health assessment hubs/ambulances — one submission called for the
establishment of mental health assessment hubs and mental health specific
ambulances. The Expert Group nor the Department included any specific provisions
related to these issues. As the Commission’s regulatory powers will eventually extend
to all mental health services in the State, any such services will fall within the
Commission’s registration, and regulation regime.

14. Electronic patient record/ethnic identifiers/data collection — a number of
submissions referenced the need for ethnic identifiers, evidence-based data on levels
of activity and the prioritisation of electronic patient records for mental health services.

11



15.

16.

17.

Progress on these areas is beyond the scope of the Mental Health Act and can be
achieved without the need for legislative change in the Act.

Traveller mental health services — several submissions referenced Traveller mental
health services, including the development of a National Traveller Mental Health
Strategy. The need for gender proofing employment policy to encourage participation
of Traveller Women/those outside the traditional gender binary, and also the provision
of culturally appropriate counselling services was raised. Changes to the Mental Health
Act are not needed to make progress on improving access to mental health services
for Travellers. Sharing the Vision includes specific recommendations on developing
culturally sensitive mental health services.

Prisoner mental health services — two submissions referenced the need to improve
treatment for those with mental health difficulties in the criminal justice system. The
Department has not included specific provisions related to prisoners, however, it has
included provisions for people detained in the Central Mental Hospital.

Independent review of private mental health organisations/fundraising — one
submission referenced private organisations and voluntary groups who engage in
fundraising activities. It suggested that an independent review of their fundraising
activities, remuneration of members, professional capacity of care givers, be
undertaken. It also proposed that the Commission should have powers to investigate
and make recommendations and enforce penalties, including disclosing to the public
how monies are used. The Department has not included any provisions in relation to
this matter as it is beyond the scope of the Mental Health Act.

12



3. Public Consultation Information

3.1 Introduction
This Part sets out information related to the public consultation itself, such as identifying key
stakeholder groups, and key themes and trends arising from the submissions.

3.2 Submissions by Numbers
The Department received 100 submissions during the consultation process. The submissions
received can be broadly broken down into the following categories:

People with lived experience of mental health services,

Family members of people with lived experience,
Non-Governmental Organisations/community organisations,
Healthcare professionals (individuals and professional groups),
Legal professionals (individuals and professional groups).

aorODN =~

The Department received 9 submissions from people with lived experience of mental health
services, 10 submissions from family members, 47 from NGOs/community organisations, 25
from either individual healthcare professionals or professional groups, 3 submissions from

political representatives, and 6 from individual solicitors or barristers or professional groups.

All submissions are available on the health.gov.ie website and a list of the submissions
received is included in Appendix Il. All submissions received from individuals have been
anonymised. Submissions from NGOs have not.

3.3 Headings
In its guidance document, the Department listed 15 areas it was seeking input on, based on
the recommendations of the Expert Group. These headings were:

Definitions,

Guiding principles,

Criteria for detention,

Authorised Officers,

Interdisciplinary approach to care and treatment,
Changing timeframes,

Enhancing safeguards for individuals,

Mental health tribunals,

9. Change of status from voluntary to involuntary,

10. Capacity,

11. Consent to treatment,

12. Information and individual care/recovery planning,
13. Inspection, regulation and registration of mental health services,
14. Provisions related to children,

15. Provisions related to the Mental Health Commission.

NGO AWDN =

The Department also invited submissions from the public on any other issues related to the
review of the Mental Health Act. The following issues were raised by public consultation
submissions:

1. Advocacy and the involvement of families and carers,
2. Independent complaints mechanism,

13



3 Training,

4 Role of Clinical Directors,

5 Community Treatment Orders,

6. Treatmentin emergency departments,

7 Treatment prior to detention,

8. Treatment of people with eating disorders,

9. Co-morbid mental health,

10. Circuit Court appeals,

11. Alternative therapies,

12. Community Care/24-7,

13. Mental health assessment hubs/ambulances,

14. Electronic patient record/ethnic identifiers/data collection,
15. Traveller mental health services,

16. Prisoner mental health services,

17. Independent review of private companies/fundraising.

3.4 Overview of Submissions

Views were expressed on all 15 policy areas set out in the guidance document, as well as 18
other topics. Each of the 15 headings received mention in over 25 submissions, with some
headings being mentioned in up to 54 submissions. The most discussed areas were guiding
principles, provision of information and consent to treatment.

While submissions varied in their opinions on how, or if, the Expert Group recommendations
should be adapted into law, for the most part the majority of submissions supported the Expert
Group recommendations and stated that the recommendations should generally be
implemented in an updated Act. Only one heading, ‘Authorised Officers’, attracted significant
disagreement. This is discussed in greater detail in 4.4 below. Other Expert Group
recommendations that attracted considerable debate, though from a smaller number of
submissions, included:

e Changes to the criteria for detention, specifically the Expert Group’s recommendation
13(b),

¢ Inclusion of an interdisciplinary approach to care and treatment,

e Provisions related to improving safeguards for people accessing mental health
services, particularly restrictive practices,

e Provisions related to capacity,

e Provisions related to consent to treatment,

¢ Provisions related to children.

People with lived experience of mental health services, their families and carers, NGOs, legal
professionals and non-consultant psychiatry health professionals generally supported the
recommendations of the Expert Group.

Submissions from healthcare professionals were generally supportive of the Expert Group
recommendations, such as the inclusion of an interdisciplinary approach to care and
treatment, the importance of advocacy, and the need for appropriate protections around the
use of restrictive practices. Certain healthcare professions disagreed more with
recommendations, such as potential difficulties that may arise in being able to provide
appropriate treatment to people who need it in a timely manner.

14



Submissions from legal professionals tended to agree with the Expert Group
recommendations, though a number raised the treatment of people with eating disorders as
an issue of concern under the Act.

Submissions from organisations made up over half of all received during the consultation, with
organisations ranging from smaller, local level groups to national NGOs, as well as
professional groups, academics, and independent State bodies. Understandably, views
expressed in these submissions varied significantly, with some focusing on one or two specific
issues and others commenting across all fifteen headings. Generally, these groups supported
the recommendations of the Expert Group.

Among submissions from family members, there was a focus on providing families and
support networks with information about the person’s treatment and about involving families
and support networks as much as possible, particularly around discharge planning and
ensuring that the appropriate supports are in place for the person and their families and
support networks. Some submissions from family members cautioned that services will not be
in a position to effectively treat people in crisis situations or detain people to treat them if the
Expert Group recommendations are legislated for.

Submissions from people with lived experience of mental health services were generally
supportive of the Expert Group recommendations. Many of these submissions called on the
legislation to adopt a human rights-centred approach to mental health care and treatment by
empowering the person to be an active participant in their treatment. There was a focus on
providing adequate information in an accessible manner, on providing treatment beyond
medication and on the importance of advocacy in these submissions.

The different opinions expressed across submissions represent the difficult balance mental
health legislation must strike, to ensure that people can receive the appropriate care in a
timely fashion, particularly in crisis and emergency situations, while respecting each person’s
right to autonomy and the right to make decisions about their care and treatment. This public
consultation has given the Department several different perspectives on difficult ethical and
legal questions on involuntary detention and mental healthcare and treatment, and these
submissions have directly informed the General Scheme to amend the Mental Health Act. In
Parts 4 and 5 of this report, analysis of each heading is set out, as well as the Department’s
response to each. The Department’s response in each case is an attempt to set out the
Department’s approach to each thematic heading and respond to the issues raised in the
consultation. This report is complementary to the General Scheme to amend the Mental
Health Act, which was published in July 2021. Furthermore, all 100 submissions received in
the public consultation process are now available on the Department of Health website.
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4. Analysis of Submissions and Department of Health Response

All submissions received can be viewed on the Department of Health’s website. A list of the
submissions is included in Appendix Il. This Part refers to the 165 recommendations of the
Expert Group. For ease of reference, these recommendations can be found in Appendix III.

4.1 Definitions

Current provisions in Act

Section 2 (‘Interpretation’) of the Mental Health Act covers most of the definitions used in the
Act. Section 3 (‘Mental disorder’) defines ‘mental disorder’ in the Act.

Expert Group recommendations
Expert Group recommendations 3 — 11, 22, 26, 112, 148 and 160 refer to definitions. The
Expert Group recommended:

¢ Replacing ‘mental disorder’ in the Act with ‘mental illness’, and separate the criteria for
detention from the definition of mental illness,

e Remove ‘significant intellectual disability’ and ‘severe dementia’ from the Act so that a
person cannot be detained for only having dementia or an intellectual disability,

e Update how treatment is defined in the Act to include ancillary tests and to explicitly
state that it applies to all people in approved centres,

e Add a new definition of ‘voluntary patient’. The Expert Group recommended that a
person who is voluntary should have the capacity to consent or refuse being admitted to
an approved centre,

¢ Include a new category of patient. The Expert Group recommended that a third category
be included in the Act for people who need mental health treatment in an approved
centre. Such individuals do not have the capacity to consent to treatment, but they do
not meet the criteria for involuntarily detention.

Key themes of public consultation
Of the 100 submissions received, 46 provided views on definitions.

Replacing ‘mental disorder’ with ‘mental iliness’: Submissions generally agreed with
separating the criteria for detention from the definition of ‘mental disorder’. There was not
agreement among submissions on what the definition should be, with many supporting the
Expert Group’s proposed definition, while others stated the proposed wording would be too
vague and unwieldy. Furthermore, there was disagreement on what term should be used, with
a number of submissions recommending that ‘mental illness’ not be used and instead, terms
such as ‘mental health difficulty’ or ‘mental health condition’ be used, or to retain the current
term ‘mental disorder’. Comments on criteria for detention, including the removal of
‘intellectual disability’ and ‘dementia’ are discussed under Part 4.3 below. A small number of
submissions disagreed with the Expert Group recommendations and recommended that the
current definition remain as is.

Amending the definition of ‘treatment’: submissions generally agreed that the definition of
‘treatment’ should be updated to include ancillary tests, which means that physical,
psychological and ancillary remedies will be covered by the definition of ‘treatment’. A number
of submissions requested that the definition of treatment be broadened to include involuntary
nasogastric feeding for people with anorexia as currently for people aged over 18 years are
generally made Wards of Court in order to receive this treatment. Some submissions
recommended that the ‘other remedies’ as included in the Expert Group’s definition be
explicitly defined, while others supported a categorisation approach to defining treatment (e.g.,
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between administration of medicine and other forms of treatment). It was generally agreed that
the definition of treatment should explicitly state that it applies to all people resident in an
approved centre. Replacement of the term ‘medical’ with ‘clinical’ in the definition of treatment
was generally supported in the submissions.

Introducing a definition of ‘intermediate person’: submissions generally supported the
introduction of an ‘intermediate’ category in line with the Expert Group recommendations.
This is defined as a person who lacks capacity to consent to admission but does not meet the
criteria for detention. This groups of individuals should be given safeguards similar to
involuntarily detained people. Other submissions raised concerns that an ‘intermediate’
category would be too legally confusing and may lead to uncertainty among practitioners.
Other submissions raised practical concerns with including a third category, stating that there
may not be adequate resources available.

Amending the definition of ‘voluntary patient’: the definition of ‘voluntary patient’ was
contested in the submissions, with some supporting the retention of the current definition and
others recommending that a voluntary patient be someone who has capacity to consent and
has explicitly done so.

Other views expressed on definitions included:
¢ Replacing the term ‘patient’ with ‘person’ throughout the Act,

¢ Retain the use of the term ‘patient’ throughout the Act,

e Amending the definition of ‘clinical director’ to allow a suitably qualified mental health
professional fill the position, not just consultant psychiatrists,

e ‘Examination’ should cover examinations in person and via telehealth,

e A child should be defined as a person under 18 years of age,

e ‘Approved centres’ should be renamed ‘approved inpatient facilities’ and definitions
updated,

¢ A mental healthcare professional should mean a registered healthcare professional who
is part of a person’s multidisciplinary team and has the requisite training,

e Provide a definition of ‘responsible consultant psychiatrist’,

¢ Add acute and chronic to the definition of “mental illness”,

e Language used to describe people receiving treatment in approved centres should be
reworded (e.g., not use the word ‘absconded’ in relation to approved centres, remove
the word ‘service user’),

e Clinical guidelines should be further developed for the administration of various forms of
treatment,

e Gender neutral language should be used throughout the Act,

e There are no other laws in place to treat people with dementia or intellectual disabilities.

Department of Health response
The Department has generally accepted the recommendations of the Expert Group on
changes to definitions.

The definition of ‘mental disorder’ has been updated in the General Scheme, similar in
wording to the recommendation of the Expert Group. The Department had initially replaced
‘mental disorder’ with ‘mental illness’ in the draft General Scheme, but following a review of
the public consultation submissions, as well as consultation with other stakeholders, the
Department has decided to retain the term ‘mental disorder’. Intellectual disability and
dementia have been removed as sole grounds for involuntary detention and people with an
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intellectual disability or dementia must now also have a co-existing mental disorder and meet
the criteria for detention to be involuntarily detained. The criteria for detention have been
separated from the definition of ‘mental disorder’ and are now covered in Section 8 of the
General Scheme. Further detail on criteria for detention can be found under 4.3 below.

A new definition of ‘voluntary person’ has replaced ‘voluntary patient’ in the General Scheme.
The new definition states that a person must have capacity to consent and must consent to
their admission to be admitted voluntarily. This includes consent provided with the assistance
of a decision making support, where needed. For people who lack the capacity necessary to
consent to their admission on a voluntary basis, but do not meet the criteria for involuntary
detention, a new ‘intermediate’ category has been provided for. The new ‘intermediate’
category is being included to ensure the safeguards are in place for this group of individuals,
including a review mechanism and the applicability of the provisions of Part 4 (‘Consent to
treatment’) of the Act. Other changes to accommodate this third category in the General
Scheme have been made to Sections 2, 15, 16, 16B, 16C, 17, 18, 20, 20A, 23, 28, 60, 64C,
66 and 80, and a new Section 14A and new Part 6. Further work on the ‘intermediate’
category will be carried out as the Bill is drafted, as the existing provisions of the Assisted

Decision-Making (Capacity) Act 2015 may address the issues this category seeks to address.

The definition of ‘treatment’ has been updated to include ancillary tests and to explicitly state
that it refers to all people resident in an approved inpatient facility, and not just those who are
involuntarily detained.

Numerous other changes have been made to definitions in Section 2. The General Scheme
has replaced ‘patient’ with ‘person’ throughout (e.g., ‘involuntary patient’ now becomes
‘involuntary person’.) ‘Approved centre’ has been renamed ‘approved inpatient facility’ and an
updated definition provided in Section 2 of the General Scheme.
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4.2 Guiding Principles

Current provisions in Act

The existing Section 4 of the Mental Health Act sets out that the ‘best interests of the person’
be taken into consideration when making a decision under the Act on the person’s care and
treatment.

Expert Group recommendations

The Expert Group recommended that the updated Act include a new set of guiding principles
to replace the ‘best interests.” Expert Group recommendations 1 and 2 refer to guiding
principles for adults.

Changes to leqgislation

The Mental Health (Amendment) Act 2018 replaces the existing Section 4 with a new set of
guiding principles, based on the principles of the Assisted Decision-Making (Capacity) Act
2015. The 2018 Act also includes guiding principles for children in new Section 4A. The 2018
Act has not yet been commenced because the Assisted Decision-Making (Capacity) Act 2015
must be fully commenced first.

Key themes of public consultation

Of the 100 submissions, 52 discussed guiding principles for adults and/or for children. The
vast majority of submissions supported the Expert Group’s recommendation that ‘best
interests’ be replaced with a set of person-centred guiding principles. A small number of
submissions either rejected the recommendation to include guiding principles, believing that
‘best interests’ is central to “medical ethics and patient management”, or believed that ‘best
interests’ should form part of the guiding principles. A number of submissions recommended
that ‘as far as practicable’, as included in the Expert Group recommendations, be removed
from the guiding principles. Numerous submissions called for the Mental Health (Amendment)
Act 2018 to be fully commenced and for the guiding principles in that Act to be fully realised.

Other views expressed on guiding principles included:

¢ Guiding principles should not, nor should any provisions in the updated Mental Health
Act, be dependent on other statutory measures. This relates for example to how the
commencement of the Mental Health (Amendment) Act 2018 is reliant on the full
commencement of the Assisted Decision-Making (Capacity) Act 2015.

e Guiding principles should stress that involuntary detention is a measure of last resort,
after all other options have been exhausted,

o “Recovery of autonomy” should be at the forefront of guiding principles, and people
should be given the time and space to build relationships with their psychiatrist and care
team,

e The guiding principles should make reference to the role of psychiatry in protecting
individuals and others from risk of harm,

o Empathy and compassion should form part of the guiding principles,

o For people who may struggle to communicate their will and preferences with medical
professionals, an advocate should be made available to support them in expressing their
will and preferences,

e A person’s right to information should also be included as a guiding principle,

¢ Mental health services should take account of different communication needs among
people accessing services, including children,

e Guiding principles should take account of episodes of psychosis and the fact that people
may lack insight into their conditions at certain times,
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o Mental health services must be anti-racist, inclusive and culturally appropriate, and
person-centred and anti-racist culturally competent care should be included in the
guiding principles,

e Guiding principles should take account of the principles of the Assisted Decision-Making
(Capacity) Act 2015,

e There needs to be a balancing of guiding principles in contexts where there is a threat to
the safety or life of the person or to other people with whom they may come in contact,

e Specific supports need to be given to pregnant people or new parents with mental health
difficulties, to ensure that they are appropriately supported.

Department of Health response

The Department has accepted the Expert Group’s recommendation on replacing ‘best
interests’ with a set of guiding principles. Guiding principles for adults are included in Section 4
and guiding principles for children are included in Section 84 of the General Scheme. The
guiding principles have been drafted following consideration of the Expert Group
recommendations, the input of stakeholders, the public consultation submissions, and the
Mental Health (Amendment) Act 2018.

The principles of the Assisted Decision-Making (Capacity) Act 2015 will apply for all
individuals including where a person lacks capacity to make a decision. Individuals should be
supported to make a decision as much as possible, and there should be a clear recognition
that a person does not necessarily lack capacity just because they make an unwise decision.
The Expert Group recommended five guiding principles which should inform how decisions
are made about the care and treatment of people who have been determined to lack capacity.
These guiding principles have been included in Section 4 of the General Scheme. Involuntary
detention should only take place as a last resort, as stated in Section 9 of the General
Scheme.

The guiding principles for children have been informed by the Expert Group
recommendations, Ireland’s commitments under the UN Convention on the Rights of the Child
and the Mental Health (Amendment) Act 2018. The guiding principles include that a child aged
16 years and older are presumed to have the capacity to make a decision about their care and
treatment until proven otherwise, and that children younger than 16 should be able to have
their views, and will and preferences, taken into consideration when decisions are being made
about them.
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4.3 Criteria for Detention

Current provisions in Act

Section 8 sets out the criteria for detention, whereby a person can be detained if they are
‘suffering from a mental disorder’. Mental disorder is defined in Section 3, and that definition
sets out the criteria for detention for people with mental disorders.

Expert Group recommendations

The Expert Group recommended that a person should not be involuntarily detained just
because they have a ‘mental iliness’ or just because the person is at risk of harm to
themselves or others. The Expert Group recommended that involuntary detention should be of
benefit to the person and their condition. The Expert Group also recommended that a person
should not be involuntarily detained just because they have different views or behaviour from
other people. Expert Group recommendations 12 — 16 refer. Pages 19 — 22 of the Expert
Group report discuss criteria for detention in detail. On page 21 of its report, the Expert Group
stated that the Group recommended that a person be allowed to be detained in circumstances
where their health may deteriorate in the community without the appropriate treatment.

Key themes of public consultation

Of the 100 submissions, 47 discussed provisions related to criteria for detention. Submissions
on this topic represented the difficult balance of protecting the person’s autonomy with the risk
to health and the need for timely provision of treatment to people who need it.

Significant attention was given to the Expert Group’s revised criteria for detention, specifically
recommendation 13(b) that there must be a ‘serious and imminent threat to the health of the
person’ to detain an individual involuntarily. The Expert Group’s recommendations were
supported by the majority of submissions, with many calling for the recommendations to be
implemented as stated, and a number of others recommending that the ‘risk to health’ wording
of the Expert Group be changed to ‘serious risk to health’.

A sizeable minority of the submissions expressed strong disagreement with some
recommendations, particularly the use of words like ‘imminent or immediate threat” as some
expressed concern that people would not be able to access the treatment they need in a
timely manner or that people who need treatment would be excluded. Other submissions
noted that it would be difficult to treat people with eating disorders or people presenting with
psychosis on an involuntary basis as only the most unwell of this group of individuals would
meet the criteria set out in recommendation 13(b). According to one submission, many people
with severe mental health difficulties are at a greater risk of deterioration than a serious and
imminent threat to their health, and the Expert Group’s revised criteria for detention would not
reflect such individual’s risk profile. Some submissions raised concerns that if people are
excluded from being treated on an involuntary basis, they may end up in the criminal justice
system or in homeless services.

Detaining a person under the Mental Health Act on the grounds of risk was highlighted in
some submissions, including that it is a valid criterion and a major symptom of some mental
health difficulties. Some of these submissions argued that provision of safety, and a safe
environment, provides the grounds necessary for involuntary detention. One submission said
that the revised criteria for detention would not account for situations where a person with a
‘mental disorder’ may be at risk of harming themselves or others. Other submissions
recommended that ‘risk’ should not form part of the criteria for involuntary detention at all, but
that it should be based on the need for treatment.
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The removal of ‘intellectual disability’ and ‘dementia’ from the definition of ‘mental disorder’
and thus as grounds for involuntary detention was raised in several submissions. A majority of
the submissions supported the Expert Group’s recommendation to remove these two
conditions as sole grounds for detention. Some submissions stated that it was inappropriate
for these groups of individuals to be detained in an approved centre without a ‘mental
disorder’, and that such detention may exacerbate extreme behaviours. Practical concerns
were raised in relation to this recommendation, with some submissions stating that there may
not be enough disability centres across the country to cater to the needs of people with
intellectual disabilities and with highly specialised needs. One submission recommended that
specialist regional services for people with severe intellectual disabilities and extreme
behaviour, but without a ‘mental disorder’, need to be developed.

Other views expressed on changing the criteria for detention included:

e Where a person’s liberty is taken away, there should be a duty on the health services to
provide appropriate treatment for the person’s condition,

o Where a person refuses all treatment, rather than saying they must be discharged, the
updated Act should state that they may leave if they so wish,

¢ ‘Mental iliness’ alone should not be a reason for involuntary detention,

e As much as possible people need to be involved in decisions about their own care and
treatment, including admission to an approved centre,

e There should be an allowance for someone to be admitted who has a ‘mental iliness’ for
the purposes of assessment or observation where there are reasonable grounds to
assume there is a risk or the person concerned may benefit from treatment on an
inpatient basis,

¢ Inthe instance that a person is detained to ensure safety of others, access to a forensic
assessment needs to be made available,

¢ Involuntary detention should only happen as a last resort,

e A person should not be detained involuntarily just because they may have different
views to society,

e In cases where there is a perceived risk to a person’s health, three mental health
professionals should assess the risk before an admission order can be completed,

e Personality disorders should be included under the Act,

o Greater investment is needed in preventative interventions and more care in the
community,

¢ Involuntary detention should only occur after mental health services have exhausted all
options in the community and have offered a range of alternatives to the person
concerned, and involuntary detention should only be in life-saving situations,

e It should be easier to get GPs to examine a person and make a recommendation for
involuntary detention,

e People should be given all possible capacity supports in order to make decisions about
their own treatment.

Department of Health response

The Department has broadly accepted the Expert Group’s recommendation to revise the
criteria for detention and to uncouple it from the definition of ‘mental disorder’. Intellectual
disability and dementia have been removed as sole ground for involuntary detention. A person
will have to fulfil all the criteria for detention rather than the current criteria of meeting Section
3(a) (detention on grounds of risk) or Section 3(b) (detention on grounds of treatment) of the
Mental Health Act.
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There was considerable discussion in the submissions on the Expert Group’s proposed
criterion for detention in Recommendation 13(b). The Department has generally accepted the
Expert Group’s recommendation on all three criteria for detention but has updated the wording
with regards to Recommendation 13(b) to state ‘serious harm’ rather than ‘serious and
imminent threat’. The criteria for detention are now set out in Section 8 of the General
Scheme.

The Department has expanded the exclusion list to exclude people from being involuntarily
detained solely on the grounds that a person has a ‘mental disorder’ that does not meet the
criteria for detention, that a person has an intellectual disability, that a person needs a safe
environment and that a person behaves or holds views contrary to the prevailing norms or
beliefs of society.
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4.4 Authorised Officers

Current provisions in Act

Section 9 sets out who can make an application for involuntary detention to a medical
practitioner. Currently, Authorised Officers are one of four categories of people who can make
an application. Authorised Officers are defined in Section 9 as a person ‘of a prescribed rank
or grade and who is authorised by the chief executive officer to exercise the powers conferred
on authorised officers by this section.” The Mental Health Act 2001 (Authorised Officers)
Regulations 2006 prescribes the rank and grade of Authorised Officers in the HSE as: ‘Local
Health Manager, General Manager, Grade VIII, Psychiatric Nurse, Occupational Therapist,
Psychologist or Social Worker.’

Expert Group recommendations

The Expert Group recommended that Authorised Officers should be the only category of
person allowed to make an application for involuntary detention under Section 9. Furthermore,
when a person is taken into Garda custody under Section 12, an Authorised Officer should be
the person to assess whether the person needs to go into hospital for mental health care.
Expert Group recommendations 34 — 41 refer.

Key themes of public consultation

Of the 100 submissions, 43 discussed an expanded role for Authorised Officers under the Act.
Agreement with the Expert Group recommendations was mixed, with approximately an equal
number of submissions supporting and not supporting the recommendations. Many of the
submissions that supported the recommendations did so with the caveat that adequate
resources be allocated to expand the Authorised Officer system.

Submissions that supported the Expert Group’s recommendation stated that restricting the
making of applications to just Authorised Officers removes the potentially negative impact of a
family member making an application for involuntary detention. Using Authorised Officers
would reduce inappropriate applications and would reduce instances of people becoming the
subject of an application in cases where they do not meet the criteria for detention. A more
central role for Authorised Officers would provide support to the person who is the subject of
the application process, as well as their family/carers who may be vulnerable themselves.
Making Authorised Officers more central to the application process removes the burden from
families and reduces the involvement of Gardai, which can be traumatic.

A key concern raised across the submissions were the practical challenges of restricting
applications made under Section 9 to Authorised Officer, including:

e particularly around the need for sufficient resources to fund a 24/7 service in every
Community Healthcare Organisation area year-round,

o the current relatively low number of Authorised Officers and low take-up,

¢ the need for additional training, and

¢ aneed to provide greater detail in Regulations on professional requirements for
Authorised Officers, including information on the criteria/process for making an
application and on oversight of the service. There may be a need to engage with unions
and organisations representing the grades associated with Authorised Officers to ensure
that there will be the necessary staffing for the service in the future. Many submissions
that supported the Expert Group’s recommendations on Authorised Officers flagged
some or all of these issues that need to be resolved before implementing the Expert
Group recommendations so that a person subject to an application will be appropriately
assessed without delay.
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A sizeable minority of submissions did not agree with the Expert Group’s recommendation.
The main counterpoint to the Expert Group’s recommendation was that, by only allowing
Authorised Officers to make an application, it adds an unnecessary layer of bureaucracy to the
process while potentially causing significant delays to a person receiving treatment, with
possible significant delays in Emergency Departments and Garda stations, depending on
where a person presents. Other submissions stated that family members should be allowed to
make an application or that an application by someone other than an Authorised Officer
should be allowed in cases where an Authorised Officer cannot be found. Other arguments
made included that the resources needed to be invested in scaling up the Authorised Officer
system would be better used elsewhere.

Other views expressed on Authorised Officers included:

o |f a person must wait for an Authorised Officer to assess them there may be resource
implications for the Emergency Department, such as the need for special observations
by a member of the nursing or security staff to avoid the person leaving,

o Where does the legal responsibility lie in cases where, in an emergency situation, it is
deemed by the appropriate staff of an Emergency Department that a person needs to be
admitted, but the Authorised Officer disagrees,

¢ Authorised Officers need to be available for all approved centres, both public and
private,

e Authorised Officers should not be able to contact An Garda Siochana at the application
stage,

e Restricting applications to Authorised Officers may reduce the amount of information
available to inform decision making for the purposes of an application, and may delay
the process,

e Transport for people to an approved centre should be provided in a more humane
manner, rather than an individual being handcuffed in a Garda vehicle,

e Authorised Officers should be available to members of An Garda Siochana in cases
where a person is taken into Garda custody under Section 12,

¢ It has been difficult to seek interest from mental health professionals to take on the
Authorised Officer role in some parts of the country, and it has also been difficult to
retain those that do,

¢ Family members should not be able to ask a second Authorised Officer for an opinion if
a first decides that an application is not necessary,

e There needs to be an accompanying education piece for GPs and Emergency
Departments in any change to the involuntary admission process,

e Gardai should receive more training in mental health and in the application of the Mental
Health Act,

e If a person is taken into Garda custody, it should be for as short a period as possible,

e The current situation works well and is not subject to abuse, and so no changes should
be made,

e A person should have access to an independent advocate in order to build trust and
help obtain the person’s consent to admission,

e Crisis Intervention Teams made up of mental health personnel and members of the
Garda Siochana should be introduced,

e Authorised Officers can promote a person’s access to the least restrictive care by
directing people towards community-based services where possible,
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e A key performance indicator in relation to rapid response times should be included for
Authorised Officers,

¢ Initial assessments under Section 9 and examinations by a medical practitioner under
Section 10 should be subject to regulation and oversight by the Commission,

e There should be an onus on medical practitioners/Authorised Officers requesting an
admission for a person to check if there is a bed available in the approved centre before
signing the relevant form,

o Authorised Officers should be subject to the guiding principles of the Act and should be
tasked with supporting the person with a mental health difficulty to access supports in
the least restrict environment,

¢ Authorised Officers who make a decision in good faith should be protected under the Act
in cases where an adverse outcome follows the decision,

e Authorised Officers could provide immediate information to a family in a crisis and make
decisions on making an application for involuntary detention with an awareness of the
person’s circumstances, including living situation, and other supports and services
available in the community,

e Who can become an Authorised Officer needs to be re-examined and potentially
broadened,

e Authorised Officers should be able to show evidence of whether there are appropriate
supports in the community to mitigate involuntary detention.

Department of Health response

The Department has accepted the Expert Group’s recommendation that Authorised Officers
be the only group to make an application for involuntary detention under Section 9.
Furthermore, when a person is taken into Garda custody under Section 12, an Authorised
Officer must be contacted to make the application for involuntary detention, rather than it
being made by a member of An Garda Siochana. Authorised Officers have not been given a
role in Section 23 change of status (e.g. voluntary and involuntary) and this is discussed in
further detail in 4.9 below. Sections 9, 12 and 13 of the General Scheme set out the role of the
Authorised Officer.

Considering the almost evenly split difference in opinions expressed in the public consultation
submissions, and the considerable resource implications of only allowing Authorised Officers
to make applications for involuntary detention, some consideration was given to expanding the
list of who can make an application in emergency situations to include other groups on a
cascading list of priority, beginning with Authorised Officers. However, it would be difficult to
ensure that other groups would only be used in emergency situations, and it may defeat the
intention of the Expert Group’s recommendation that the Authorised Officers grade should be
expanded to ensure applications are only made when necessary and to better support people
and their families when involuntary detention happens.

Significant work needs to be done to put in place the resources, particularly the appropriate
level of staffing, before the updated Section 9 can be commenced. The primary legislation
may also need to be supported by revised Regulations, as the current Mental Health Act 2001
(Authorised Officers) Regulations 2006 may not be comprehensive enough. Updated
regulations on Authorised Officers may look at expanding who can be considered for an
Authorised Officer position, detail the requisite experience needed, set out what
audit/oversight arrangements need to be in place, etc.
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4.5 Interdisciplinary Approach to Care and Treatment

Current provisions in Act

There are currently no explicit references to an interdisciplinary approach to care and
treatment in the existing Mental Health Act, however such an approach is promoted in Sharing
the Vision, Ireland’s current mental health policy.

Expert Group recommendations

The Expert Group recommended that mental healthcare workers (other than consultant
psychiatrists) should be more involved in the mental health care and treatment of people. For
example, a consultant psychiatrist should ask another mental healthcare workers for their
opinion before involuntarily detaining someone. Expert Group recommendations 43, 46, 63,
66, 86, 93 and 96 refer. The Expert Group also recommended that appropriately qualified
mental health professionals be responsible for the carrying out of capacity assessments.

Key themes of public consultation

Of the 100 submissions, 42 discussed recommendations related to an interdisciplinary
approach to care and treatment. A majority of these submissions supported the Expert
Group’s recommendations. These submissions recommend a multidisciplinary approach that
promotes a more holistic approach to the person’s care and treatment.

Some submissions recommended that the interdisciplinary approach be taken further than the
Expert Group recommendations, with one recommending that the clinical leadership of
approved centres be explicitly multidisciplinary with all significant clinical decisions being
made by a panel that gives equal weight to biomedical, psychosocial and representatives from
people with lived experience and their families.

However, there was some disagreement with the recommendations. These submissions
argue that there is no clear rationale why a consultant psychiatrist should have to consult on
treatment with another professional who does not have expertise in psychopharmacology, and
such consultation may lead to delays in providing care and treatment to people. As the
consultant psychiatrist has ultimate legal and medical responsibility for the person,
consultation with another healthcare professional would be impractical and unnecessary.
Several submissions highlighted the 2008 Consultant Contract which states that a consultant
is clinically independent and retains overall responsibility for the care and treatment of a
person. Providing for an interdisciplinary approach in the updated Act may undermine this
contractual responsibility.

According to some submissions, the involvement of another mental healthcare professional in
the detention process for children would be particularly impractical because a child may live a
considerable distance from the selected CAMHS approved centre and there may be delays in
arranging for the healthcare professional to travel.

Other views expressed on interdisciplinary care included:

¢ Increase the number of multidisciplinary team members in approved centres,

e Multidisciplinary teams are currently involved in the care and treatment of people, and
anything that improves that process should be welcomed,

e Two other members of the multidisciplinary team of different disciplines, besides the
consultant psychiatrist, should be involved in making and reviewing all decisions related
to the care and treatment of a person,

e Clinical leaders of multidisciplinary teams should be open to professions besides
consultant psychiatrists,
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e Create a multi-disciplinary de-escalation team to provide triage within the community,

¢ An interdisciplinary approach can help foster a new perspective on recovery for people,

e Decisions on involuntary admission should only involve personnel with adequate training
and knowledge,

¢ An involuntarily detained person should have the choice of what type of healthcare
worker is involved in their care and treatment, and the involuntary detention process
should include other mental health professions including, psychologists, social workers,
psychiatric nurses, peer support workers and occupational therapists,

e The speech, language, and communication needs of a person who is the subject of
involuntary detention must be assessed and any differences in need accommodated
with input from speech and language therapists,

e Treatment should not just be defined as the administration of medicine, but include a
range of psychological treatments and ensure that the person is treated in a holistic
manner,

e Family carers should be considered as part of the multidisciplinary team,

e Sharing the Vision promotes an interdisciplinary approach to care and treatment, and
the legislation and policy should both align,

e The increasing presence of mental healthcare workers on multidisciplinary teams should
allow for greater task-sharing, responsibility and the facilitation of a broader base for
clinical decision making,

e The Act confers extraordinary powers on consultant psychiatrists, as they are the
decision maker, the second opinion and a member of the three-person tribunal. This
concentration of power in one profession invites risks and places an unfair burden on
the individual practitioner. Responsibility should be shared to a greater extent.

Department of Health response

The Department has broadly accepted the Expert Group’s recommendations on an
interdisciplinary approach to care and treatment. At the point of making an admission order or
an intermediate admission order, an assessment by a mental healthcare professional other
than a medical practitioner must take place and the results of the assessment recorded on the
person’s file. This is provided for in Sections 14, 14A and 23. While the making of the
admission or intermediate admission order can still proceed if the other mental healthcare
professional disagrees, the outcome of their assessment is still recorded and will still be
reviewed by the review board. The preparation of a psychosocial report ahead of a review
board meeting will be done by a member of the interdisciplinary team other than the
consultant psychiatrist, and this too will form part of the review board’s considerations.
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4.6 Changing Timeframes

Current provisions in Act

In the existing Act, a mental health tribunal must meet within 21 days of the making of an
admission or renewal order, as set out in Section 15. There is currently no limit to Section 26
leave (Section 26 leave is when the doctor responsible for a person in an approved centre
grants permission to leave the approved centre for a set period.) Medicines can currently be
administered under Section 60 for up to three months.

Expert Group recommendations

The Expert Group recommended that the length of time a person is involuntarily detained
before being reviewed by a tribunal should be reduced to 14 days. It also recommended that
Section 26 leave be limited to 14 days. The Expert Group recommended that the period that
medicine can be given to a person who does not have capacity when they are involuntarily
detained be shortened from 3 months to 21 days. The Expert Group recommended that
renewal orders be made for no more than a six-month period. Expert Group recommendations
41, 67, 70 and 93 refer.

Changes to leqislation
The Mental Health (Renewal Orders) Act 2018 reduces the maximum time limit for renewal
orders made under Section 15 from twelve months to six months.

Key themes of public consultation

Of the 100 submissions, 31 discussed changing timeframes, specifically the Expert Group’s
recommendation to reduce tribunals to 14 days from 21 days, to limit Section 26 leave to no
more than fourteen days per period, and to reduce the administration of medicine from three
months to 21 days.

Shortening timeframes for tribunals: while submissions were generally supportive of the
Expert Group’s recommendation, concerns were expressed on whether a person has enough
time to recover before a tribunal is held after two weeks and pointed to the fact that many
people will be well enough to be discharged in the third week of detention, while others
highlighted concerns over the practicality of holding tribunals within a shorter period.

Section 26 leave: Submissions were generally supportive of reducing Section 26 leave to
periods of fourteen days or less, however concerns were raised that because Section 26 is for
a therapeutic purpose and to allow people to recover at home, limiting it may have unintended
negative consequences.

Administration of medicine: mixed views were expressed on reducing the administration of
medicine to 21 days. Some submissions stated that it may make providing treatment
needlessly complicated. Others state that assessments of capacity should be synchronised
with the Assisted Decision-Making (Capacity) Act 2015. During the administration of medicine
to a person who lacks capacity, the capacity of the person concerned must be continuously
monitored.

Other views on changing timeframes included:
o Community Treatment Orders should be considered to allow people to live in the
community while still ensuring they receive treatment,
e Section 25 orders should not be shortened,
o Discharge should follow Section 26 leave where possible, and people should not be sent
on Section 26 leave to other mental health facilities,
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e There should be a two-day notice period of discharge in legislation (as is currently
required by the Commission’s Code of Practice on Admission, Transfer and Discharge),

o The updated Act should prohibit giving medical treatment to a person without their
consent for at least the first two weeks of their admission order in order to give the
person time to regain their capacity,

e Renewal orders should not exceed three months,

¢ One submission stated that tribunals put psychiatrists under severe pressure, taking
away from their interactions with persons receiving treatment, which may lead to people
being discharged before their tribunal, even when unwell, instead of going through the
tribunal process,

e People detained in the Central Mental Hospital (under the Criminal Law (Insanity) Act
2006) should have their detentions reviewed on a more regular basis.

Department of Health response

In line with the Expert Group recommendations, the Department has proposed to reduce
tribunals from 21 days to 14 days, to limit Section 26 leave to 14 day periods, and reduce the
administration of medicine from three months to 21 days.

On the matter of tribunals, there is a balance to be struck between allowing sufficient time to
allow treatment to have an effect on the person and ensuring the necessary safeguards are in
place to protect a person’s liberty. While recognising the possibility that people may not be
well enough within the first two weeks of an order, as well as the resource and practical
implications of shortening tribunals, the Department has accepted the Expert Group’s
recommendation in order to better vindicate the rights of detained people.

The Department proposes to amend Section 26 to limit absence with leave to 14-day periods,
from its current indefinite time period. Nothing in the General Scheme precludes the
responsible consultant psychiatrist from granting additional periods of Section 26 leave within
the same order period.

The Department proposes to amend Section 60 (‘Administration of medicine’) in line with the
Expert Group, as part of the balance of upholding the person’s right to autonomy and
decision-making while ensuring that treatment can be given in the initial period following the
making of an admission order. Furthermore, the Section has been retitled ‘Administration of
treatment’ to capture medical treatment beyond medicine, particularly in cases where a person
who lacks capacity needs nasogastric feeding. In recognition of the need for appropriate
checks and balances when administering treatment under Section 60, provisions on regular
reviews have been provided for.

The Department has not included Community Treatment Orders at this point, but this may be
an issue that is revisited in future reviews.
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4.7 Enhancing Safeguards for Individuals

Current provisions in Act

Section 69 of the Act sets out the provisions related to seclusion and restraint. The
Commission makes rules on seclusion and restraint, and Section 69(2) provides the legal
basis for this. Section 73 of the Act requires that an individual receive permission of the High
Court before they can institute civil proceedings under the Act.

Expert Group recommendations

The Expert Group recommended that safeguards be improved for people receiving mental
health care and treatment by updating the provisions related to seclusion and restraint, and by
removing Section 73 so that people can bring civil cases to the High Court about their mental
health care and treatment without receiving permission from the Court. Expert Group
recommendations 88, 89 and 158 refer.

Key themes of public consultation

Of the 100 submissions, 46 discussed enhancing safeguards for individuals. Seclusion and
restraint were mentioned in a number of submissions, with some calling for a complete
prohibition of coercive practices, while others recommended that these practices only be
carried out in exceptional circumstances, which should be clearly defined in guidelines that are
informed by trauma-informed care. Seclusion and restraint should be used as a last resort,
and additional safeguards need to be put in place on each type of restraint, including
chemical, and on seclusion.

A number of submissions recommended that an independent complaints mechanism or body
be established to investigate complaints made by people accessing mental health services.
Furthermore, recommendations were made to reinstate Section 253 of the Mental Treatment
Act 1945 which criminalises ill treatment or neglect of people in an inpatient unit, which was
repealed with the commencement of the current Act. It was recommended that there should
be reporting on and monitoring of people who are detained in approved centres due to lack of
appropriate services in the community and conversely, people who cannot access inpatient
treatment due to lack of beds.

Other views on safeguards for individuals included:

o Submissions that referenced Section 73 uniformly agreed it should be repealed,

¢ When a person is being brought to an approved centre by Gardai or by Assisted
Admissions, the person’s dignity must be respected and the person should be
appropriately informed of what is happening to them, where they are being brought and
why. When a person is taken into custody by the Gardai they should be given the
opportunity to pack their bags, etc. before leaving,

o There needs to be sufficient green spaces and visiting rooms for people in approved
centres,

e Wards should be gender specific to protect from the threat of violence,

e Safeguards should be in place for people receiving treatment on a voluntary basis, as in
some cases these people are voluntary in name only,

e Seclusion and restraint should be prohibited under the updated Act,

¢ Mental health services should provide services that are culturally appropriate for ethnic
minorities, and also provide information in a manner that is accessible to the person
concerned, for example Irish Sign Language (ISL) for deaf people or through other
means for people with limited literacy,




The Assisted Decision-Making (Capacity) Act 2015 should be fully commenced, and its
principles extended to all persons receiving mental health treatment in order to provide
safeguards for wards of court,

People should be able to access independent advocacy while in approved centres,

A new Part of the Act should be created just to address restrictive practices,

Gardai should be trained in de-escalation techniques.

Department of Health response

The Department has provided for a new Part 6 on restrictive practices, including seclusion,
and physical, mechanical, and chemical restraint. Part 6 sets out that rules on each practice

will be made by the Commission, that no restrictive practice should be used on a person being

treated on a voluntary basis, and that restrictive practices may only be used in very limited
circumstances.

Sections related to An Garda Siochana taking a person into custody, and Assisted
Admissions, have been amended. The Department has removed Section 73 in the General
Scheme.
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4.8 Mental Health Tribunals

Current provisions in Act

Mental health tribunals are provided for in Sections 48 and 49 of the existing Act. These
Sections set out who can be part of a tribunal, the powers of the tribunal and the process that
tribunals must follow. The Mental Health Commission appoints people to the tribunal and
independent consultant psychiatrist panels and is responsible for appointing legal
representatives for involuntarily detained people.

Expert Group recommendations
The Expert Group recommended:
e that mental health tribunals should be renamed mental health review boards,
o that membership of review boards should be five years instead of three years,
o that a review board should happen within 14 days of a person being involuntarily
detained,
¢ that a ‘psychosocial’ report be completed by a mental healthcare professional (other
than a consultant psychiatrist.) This report should include how well a person is able to
look after themselves and what kind of supports they need after discharge.
Expert Group recommendations 50 — 65, 155 and 156 refer.

Key themes of public consultation
Of the 100 submissions, 37 discussed mental health tribunals. The recommended reduction of
tribunals to 14 days is discussed in 4.6.

Submissions generally supported the Expert Group’s recommendations on tribunals, with the
vast majority supporting the proposed renaming of tribunals to ‘mental health review boards.’
Many submissions stated that the term ‘tribunals’ may be stigmatising, while a minority also
suggested that ‘mental health review board’ would also be stigmatising for people. A small
number of submissions recommended that ‘tribunal’ be retained.

The recommended change of tribunal membership from three to five years was generally
welcomed across the submissions, though it was suggested in one submission that, due to the
quasi-judicial nature of tribunals, terms should extend until members retire, while others
recommended that it remain at the existing three-year term.

The introduction of a psycho-social report as part of the tribunal process was welcomed in
many submissions, though some queried their value and relevance to the tribunal process,
while others questioned whether it would lead to better outcomes.

Other views expressed on mental health tribunals included:

o All practising health professionals involved in community mental health teams should be
excluded from serving as the layperson member of tribunals,

e Tribunal decisions should be published (on a collated, anonymised basis),

o There should be a statutory right to access files for legal representatives (with the
person’s consent),

e There should be a time limit regarding the disqualification of community members who
have been medical practitioners, etc.,

e Data on tribunals should be desegregated according to ethnicity to allow any systemic
issues to be identified and addressed,

e Provisions related to Circuit Court appeals should be amended to allow for appeals on
procedural grounds (as well as substantive),
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¢ The Department should give consideration to introducing a ‘slip rule’ in line with Section
15 of the UK’s Mental Health Act 2003, to allow for ‘honest mistakes’ in the filling out of
forms to be rectified,

e Legal representatives should contact their clients before the day of the tribunal,

e Tribunal members should receive mandatory anti-racism and discrimination training and
there should be specific supports provided to people from ethnic minority groups during
the tribunal process,

o The ‘psychosocial’ report needs to be properly defined to mitigate any chance of the
report influencing a tribunal’s decision in a paternalistic manner,

¢ The remit of tribunals should be expanded to consider other issues, such as compliance
with rights under the Constitution, ECHR and the UNCRPD,

e Tribunals should be empowered to assess whether a person possesses the capacity
necessary to make decisions about their admission and treatment,

e Tribunals should review the effectiveness of treatment in line with the definition of
‘mental disorder’ and the criteria for involuntary admission,

e Detention of children (under current Section 25) should be reviewed by a tribunal rather
than the District Court,

o Tribunals are overly legalistic and there is at present no way to correct minor mistakes
on forms,

e Psychosocial reports do not add much to the tribunal process, nor are they particularly
relevant to the grounds for detention, and can become a source of conflict between
detained persons, their care team and the tribunal,

e The attendance of the consultant psychiatrist responsible for the care and treatment of
the person at the tribunal should be mandatory,

e The right to have an advocate attend a tribunal should be given to all people who are the
subject of a tribunal,

e Accessible information on the tribunal should be given to all individuals,

e Make a statutory provision for the establishment of a panel of consultant psychiatrists to
facilitate independent psychiatric evaluations for Section 19 appeal hearings,

e Tribunals are currently too deferential to the opinion of the treating consultant
psychiatrist and the consultant psychiatrist who sits on the tribunal,

¢ Remit of tribunals should be expanded to assess whether a person’s will and
preferences have been followed while the subject of an admission or renewal order,

¢ All tribunal members should receive appropriate human rights training, including on the
principles of the UN Convention on the Rights of Persons with Disabilities,

o Tribunals should take a culturally sensitive approach when reviewing orders related to
people from ethnic minority groups,

e The increasingly adversarial nature of tribunals needs to be addressed,

e The original decision to detain someone should require input from disciplines other than
psychiatry and nursing, and tribunals should expand to five members, made up of: a
legal practitioner, a medical/nursing practitioner, a psychosocial practitioner, a
representative with lived experience of mental health services and a lay person.

Department of Health response

The Department has accepted the Expert Group’s recommendations on mental health
tribunals, and has set these out in Sections 16A, 16B and 16C. Tribunals are to be renamed
‘review boards’, with the same membership as under the current Act, and the term for review
board members increased to five years. The decisions of review boards are to be published
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on a quarterly basis, appropriately anonymised. Section 16C provides a statutory basis for a
person’s legal representative to access the person’s files, with the consent of the person. A
psycho-social report is to be prepared as part of the review board process. A person has the
right to ask their advocate or another person of their choosing to attend the review board.
Circuit Court appeals, under Section 19, have been amended to allow for appeals on
procedural (in addition to substantive) grounds.

Review boards are also provided for people who are detained on an intermediate basis and
have the same composition and powers as a review board for an involuntarily detained
person. Intermediate review boards assess the person’s capacity to consent to their admission
and whether the person needs to continue to receive treatment at an approved inpatient
facility. Intermediate persons may also lodge Circuit Court appeals.

35



4.9 Change of Status from Voluntary to Involuntary
Current provisions in Act

Sections 23 and 24 of the Act set out how a person receiving voluntary treatment can be
detained in an approved centre and the process for changing a person’s status from voluntary
to involuntary.

Expert Group recommendations

The Expert Group recommended that a person should not have to ask to leave an approved
centre before the process of changing their status from voluntary to involuntary can begin. The
Expert Group recommended that changing status from voluntary to involuntary should follow
the same process as someone coming from the community who is involuntarily detained.
Expert Group recommendations 73 — 81 refer.

Key themes of public consultation

Of the 100 submissions, 36 discussed provisions related to changing a person’s status from
voluntary to involuntary. The majority of these submissions were in favour of the Expert
Group’s recommendations, with the caveat that change of status should occur rarely and in
exceptional circumstances.

A small number of submissions noted that for many people receiving treatment on a voluntary
basis, the ‘threat’ of involuntary detention hangs over them throughout their stay. Some
submissions recommended that change of status provisions be removed entirely from the Act,
to allow people receiving treatment on a voluntary basis to feel secure in their status. Many
submissions recommended that change of status only occur in extreme situations and as
much as possible a person should receive the care and treatment they wish to receive. A
person should not have to express a desire to leave an approved centre before the change of
status process begins.

Other views expressed on change of status include:

Concerns regarding the role of the Authorised Officer in this scenario,

Review boards should review all changes from voluntary to involuntary,

Guidelines should be developed on the change of status process,

People need to be informed that their status may change to involuntary when they enter
an approved centre on a voluntary basis,

Some submissions thought that change of status was sometimes done as a punishment
or reprisal,

People should be given the opportunity to engage with an advocate regarding the
change of status process,

There should be a new ‘intermediate’ category of person, who lacks capacity to consent
to their admission but does not meet the criteria for detention, as per the Expert Group’s
recommendation,

As soon as there is a question about whether or not a person should be involuntarily
detained, the full involuntary procedure should be followed to ensure that the person has
the adequate protections,

One third of admission orders arise from Section 24 applications so there must be
appropriate safeguards in place,

Section 23 and 24 exert a coercive element on all voluntary persons in approved
centres, and the criteria for change of status should be narrowed and defined to ensure
that it is only used in emergency situations,
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¢ Facilities for voluntary and involuntary treatment should be separated, with voluntary
residential care to apply the same as anyone receiving care in the community, and
involuntary facilities should provide more specialised care to a smaller cohort of people,
and provisions on change of status should be removed.

Department of Health response

The Department has generally accepted the Expert Group’s recommendations related to
change of status provisions under Section 23 and 24. A person will no longer need to express
a wish to leave the approved inpatient facility for the change of status process to begin. All
cases of Section 23 (change of status) being used, even in cases where no admission order is
made, will be notified to the Commission.

Provisions have been included in the General Scheme for the consultant psychiatrist
responsible for the care and treatment of a person to carry out the first examination under
Section 23, and then for a second consultant psychiatrist who is completely independent of
the approved inpatient facility in question to carry out a second examination. The Expert
Group’s recommendations on having an Authorised Officer assess the person concerned first
have not been included as the Department considers the proposed approach in Section 23 of
the General Scheme to be robust enough to ensure the necessary safeguards are in place,
and it allows all the necessary examinations to be carried out within 24 hours, rather than 48
hours as recommended by the Expert Group, thus ensuring that any possible inappropriate
deprivation of liberty does not go on for longer than strictly necessary.

The updated Section 23 also provides for change of status from intermediate to involuntary on
the same grounds as change of status from voluntary to involuntary. Change of status
provisions for children are included in Section 93.
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4.10 Capacity

Current provisions in Act

At present, persons receiving treatment under Part 4 of the Mental Health Act are not covered
by the provisions of the Assisted Decision-Making (Capacity) Act 2015, as per Section 136 of
that Act. There are no explicit references to capacity in the current Mental Health Act.

Expert Group recommendations

The Expert Group recommended that a person’s capacity to make their own decisions should
be included in the Mental Health Act and that every person should be presumed to possess
the capacity necessary to make decisions about themselves until proven otherwise. For
people who have been determined to lack capacity, decision-making supports should be in
place. A capacity assessment should be carried out if a mental healthcare professional thinks
a person may lack capacity to make decisions, and the Commission should make rules on
capacity assessments. The Expert Group recommendations were published before the
Assisted Decision-Making (Capacity) Act 2015 was introduced into law. Expert Group
recommendations 17 — 21 refer. Expert Group recommendations 126 — 133 refer to Advance
Healthcare Directives.

Changes to leqgislation

The Assisted Decision-Making (Capacity) Act was enacted in 2015 and work is currently
ongoing to fully commence the provisions of the Act. The 2015 Act will provide the
infrastructure and supports to empower people to make decisions in instances where they
may lack capacity.

Key themes of public consultation

Of the 100 submissions, 49 discussed issues related to capacity. There was widespread
support for the introduction of principles on capacity in line with the Assisted Decision-Making
(Capacity) Act 2015. Many submissions called for the legislation to recognise that capacity
can fluctuate and that a person may lack capacity to make some decisions, while retaining the
ability to decide on others. There should be a presumption of capacity for each person
receiving treatment and a person’s right to refuse treatment or to make unwise decisions
should not automatically mean that the person lacks capacity. Several submissions called for
the updated Mental Health Act to align with capacity legislation, and to provide for parity
between mental and physical health.

A minority of submissions disagreed with the Expert Group, in that it either did not go far
enough in its recommendations, or that its understanding of capacity and that of people who
were involuntarily detained was incorrect, or that capacity should not have primacy over other
considerations, such as risk to health. On the former, several submissions noted that mental
health treatment teams should not be able to override Advance Healthcare Directives made by
people when they had capacity, or any other decision-making support as set out in the
Assisted Decision-Making (Capacity) Act 2015, as was recommended by the Expert Group.

On the latter, an argument was put forward in one submission that a person who is
involuntarily detained automatically lacks capacity. Another submission recommended that the
basis of detention under the Mental Health Act should be health and risk, and where there are
serious concerns over either of these, any capacity considerations must be overridden.
Another submission stated that the interface between capacity and lack of insight due to an
episode of psychosis is unclear, and that there may be serious negative consequences if an
absolute treatment refusal by a person, either by themselves or through a decision-making
support, leads to the discharge of a person.
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Other views expressed on capacity included:

Capacity assessments, and the inclusion of capacity in the Mental Health Act generally,
should not be dependent on the commencement of the Assisted Decision-Making
(Capacity) Act 2015,

Capacity should not form part of the process for involuntary detention, and a capacity
assessment should not take place prior to the making of an admission order,

A legal onus should be put on approved centres to show through an independent
assessment that a person lacks capacity to make certain decisions and the steps
undertaken by the approved centre to facilitate capacity and to support decision-making,
A person should be given the necessary supports and information to make decisions,
and should be able to nominate a family member or other person to assist,

Appropriate information should be given to people to help them understand what is
happening to them and to understand their rights in circumstances where their civil
liberties are being affected,

Presumption of capacity should be the standard, rather than the carrying out of capacity
assessments, and in order to bring effect to this, people should be fully informed, in a
manner accessible to them,

Capacity assessments should be carried out by an allied health professional,

People who communicate differently should be appropriately supported to express their
decisions,

There should be a right to advocacy for people when making decisions,

Formal capacity assessments should happen within 24 hours of the mental healthcare
professional forming the view a person may lack capacity,

On admission all people should be given information on capacity, including how it is
assessed and their right of appeal,

Capacity assessments should be carried out by consultant psychiatrists,

Advance healthcare directives should apply to all people receiving treatment, voluntary
and involuntary,

Provisions on the assessment of capacity in the Assisted Decision-Making (Capacity)
Act 2015 should apply to involuntarily detained people,

Institutional influence needs to be addressed in the updated Act, and to ensure that
people feel empowered to make decisions about their care and treatment, including
people who communicate differently,

Any legislation enacted must recognise an individual’'s legal capacity, will and
preferences and their right to make an unwise decision or disagree with professional
opinion as enacted under the Assisted Decision Making (Capacity) Act,

When a voluntary person loses capacity, they should be given the protections of the
‘intermediate’ category.

Department of Health response

The Department has broadly accepted the Expert Group’s recommendations on capacity and
will introduce principles of capacity and its assessment in line with the Assisted Decision-
Making (Capacity) Act 2015, as set out in the guiding principles in Section 4 of the General
Scheme, including the presumption of capacity for all people until proven otherwise and the
introduction of supports for people who lack capacity. The introduction of capacity in line with
the Assisted Decision-Making (Capacity) Act 2015 will ensure that there will be parity between
mental and physical health in the treatment of capacity and decision-making, and that the
principles and provisions of that Act will apply to people receiving treatment under the Mental
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Health Act. While the Assisted Decision-Making (Capacity) Act 2015 is not fully commenced at
present, it is expected that it will be fully commenced and operational prior to the
commencement of the updated Mental Health Act.

Capacity assessments are provided for when a relevant member of a person’s care team
reasonably believes the person lacks capacity, including at the point of voluntary admission or
when seeking a person’s consent for treatment. The presence or absence of capacity does
not form part of the criteria for detention for involuntary detention. Capacity in relation to
consent to treatment is explained in greater detail under 4.11.

The statutory right to information for all people receiving treatment on an inpatient basis under
the Mental Health Act has been included, as has the statutory right to engage with an
advocate.
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4.11 Consent to Treatment

Current provisions in Act

Sections 56 and 57 set out the provisions related to consent to treatment under the Mental
Health Act. A person must be ‘capable of understanding the nature, purpose and likely effects
of the proposed treatment’ and be given adequate information in order to consent to
treatment, as per Section 56. Section 57 provides for circumstances where treatment can be
given without consent. Sections 59(b) and 60(b) set out the process for giving treatment to a
person who is unable to consent to electro-convulsive treatment and to the administration of
medicines, respectively.

Expert Group recommendations
The Expert Group recommended that:

¢ All people receiving voluntary treatment should be allowed to refuse treatment at any
time,

o All people receiving involuntary treatment who have capacity to make decisions should
be able to refuse treatment,

o Consent for treatment is required from all individuals who have capacity to make
decisions,

e If a person lacks capacity, they should be given supports to make decisions,

o Treatment refusal can only be overridden in cases where the treating doctor thinks
treatment is necessary to protect the person’s life or health, or for the protection of other
people,

e People should be allowed to make advance healthcare directives,

e The length of time medicine can be given before getting consent from a person who
does not have capacity should be reduced from three months to 21 days.

Expert Group recommendations 82 — 97 and 126 — 133 refer.

Changes to legislation

The Mental Health (Amendment) Act 2015 removed the term ‘or unwilling’ from Sections 59
and 60, which means that ECT and medication (administered for over three months) can only
be administered to a person receiving treatment on an involuntary basis without consent
where it has been determined that the patient is unable to consent to the treatment.

Key themes of public consultation

Of the 100 submissions, 54 discussed provisions related to consent to treatment. Many
submissions discussed consent to treatment in the context of capacity. 4.6 above discusses
changing timeframes, including the Expert Group’s recommendation to reduce the
administration of medicine in Section 60 from three months to 21 days.

Submissions on consent to treatment varied, representing the difficult balance between
upholding the autonomy of the person with the need for treatment. However, the Expert
Group’s recommendations were generally supported by the submissions.

Submissions generally supported the use of Advance Healthcare Directives by people
receiving mental health treatment, and that these should apply on the same basis as Advance
Healthcare Directives made for non-mental health treatment. Some submissions supported
the recommendation that a directive should only be overridden in the case of a threat to the
person’s life, which is on par with directives for physical conditions.
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Electro-convulsive therapy (ECT) attracted a number of opinions across the submissions. The
effectiveness of ECT was questioned in some submissions, while another pointed to its
effectiveness and safety for ‘treatment-resistant’ depression and other conditions. There was
general agreement that ECT should only be given in circumstances where the person
concerned has given their free, informed consent, with some submissions suggesting that this
should be done in writing.

The value of retaining psycho-surgery in Section 58 was questioned in some submissions, as
the procedure has never been carried out in the State and if it were to be carried out, it would
be in a neurological context rather than a mental health context.

Other views expressed on consent to treatment included:

e People over 18 years of age receiving treatment for eating disorders should be able to
receive involuntary nasogastric feeding treatments without the need for the person to be
made a Ward of Court. People with eating disorders are discussed in greater detail in
Part 4,

e Coercion can be traumatising for people, and following any event of coercion, time is
needed to allow the relationship to recover between the person and the mental
healthcare professional,

o People should be fully informed about medication and all treatment, including potential
side-effects, and should feel empowered to discuss their medication and treatment
options with their consultant psychiatrist,

o Treatment refusal by an involuntarily detained person should only be overridden to
protect the life of the person,

o People who are on their third or subsequent stay in an approved centre should be able
to decide their treatment in consultation with mental healthcare professionals,

e The psychopharmacological approach is essential to the treatment of many ‘mental
disorders’, including schizophrenia, bipolar disorder and depressive disorders,

e There should be advocacy supports provided for decision-making on consent to
treatment,

o There should be a greater focus on providing information and on informed consent,

e A voluntary person’s ability to refuse treatment should be reiterated in the updated Act,

¢ A number of submissions recommended that life-saving treatment be legislated for in
the Act, where treatment is needed and consent cannot be given, on a par with physical
health,

¢ Treatment decisions should only be made for people who lack capacity in exceptional
circumstances, and should be subject to a tribunal review,

e Consent to treatment should include consent given by the person with the support of a
family member, friend or an appointed ‘carer’, ‘advocate’ or an appointment decision-
maker,

e The Assisted Decision-Making (Capacity) Act 2015 and the Mental Health (Amendment)
Act 2018 should be fully commenced,

e Real choice to a suite of holistic supports and therapies should be prioritised, moving
away from a “medical system that denies control and choice”,

e The Act should distinguish treatment as more than just medication to include therapeutic
and holistic supports,
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e There is no legal clarity as to what action, if any, a medical professional should take if
they suspect that an Advance Healthcare Directive has been made without the person
having received all of the necessary information to make an informed choice,

¢ The potential long-term effects of medication should be discussed with people prior to
beginning treatment,

¢ Refusing medication should not be grounds for making a person involuntary.

Department of Health response

The Department has amended Part 4 of the Act broadly in line with the Expert Group

recommendations. Consent to treatment can be broken into four different categories:
1. People who have capacity and consent to treatment,

2. People who have capacity and do not consent,
3. People who lack capacity but have a relevant decision-making support,
4. People who lack capacity but do not have a relevant decision-making support.

As per Section 56 of the General Scheme, consent to treatment must be voluntary, informed
and the person must possess the necessary capacity. Where a person lacks capacity, two
capacity assessments should be carried out, and if both find the person to lack capacity, the
person will be determined to lack capacity and treatment may only be given through the
consent of a decision-making support, as defined in Section 57, or through an application to
the Court. Provision has been included to allow people to consult with an advocate or with
another person of their choosing prior to making a decision on their treatment. A person
receiving treatment on a voluntary basis must consent to all treatment.

Section 57 of the General Scheme sets out how treatment can be given without consent, with
Section 57(2) stating that a relevant decision-making support as provided for under the
Assisted Decision-Making (Capacity) Act 2015, including Advance Healthcare Directives, can
consent or refuse treatment on behalf of a person who lacks capacity. Where a person lacks a
relevant support, Section 57(3) provides for an application to be made to court outlining the
proposed treatment. Section 57(4) provides for treatment to be given in certain circumstances
while awaiting the decision of the court.

Advance Healthcare Directives are provided for under the Assisted Decision-Making
(Capacity) Act 2015 and when that Act is fully commenced, people will be able to set out in a
Directive ahead of time about what kind of medical treatment they want to receive should they
become incapacitated in the future. Advance Healthcare Directives should apply to people
receiving treatment under the Mental Health Act equally to people receiving non-mental health
treatment. The Department has not taken the Expert Group’s recommendation that an
Advance Healthcare Directives can be overridden. On par with physical health, an Advance
Healthcare Directives should only be overridden in life-saving circumstances.

Psycho-surgery has been removed in the General Scheme, as it has never been performed in
Ireland, there is no expertise in the area in the country, and that if it were to take place, it
would be done in a neurological setting rather than a mental health setting. Provisions related
to ECT have been retained and a person must consent in writing to the treatment, and where
a person lacks capacity, Section 57 will apply.

The Department gave some consideration to including provisions on life-saving treatment as
suggested by some submissions. However, as on par with physical health, the provision of
life-saving treatment is already understood under common law and an attempt to include it in
this Act may undermine this understanding.




The Department has retained Section 60, and as per 4.6, the timeframe for the administration
of medicine (now administration of treatment) for persons who lack capacity has been reduced
from three months to 21 days after the making of an admission order for persons who lack
capacity. After the initial 21-day period, any continuation to the administration of medicine can
only happen with the consent of the person, or if the person lacks consent, in line with the
provisions of Section 57.

Consent to treatment for children has been provided for in the new Part 8 of the General
Scheme and provides for a child to consent to their treatment if they are over the age of 16, or
for those under 16, the child’s parent(s) or guardian(s) will continue to make decisions about
the child’s care and treatment, but the consultant psychiatrist must take account of the child’s
views and will and preferences.
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4.12 Access to Information and Individual Care/Recovery Planning

Current provisions in Act

Access to information for involuntarily detained people is provided for in Section 16 of the
existing Act. There are currently no provisions for access to information for people receiving
treatment on a voluntary basis.

Care/recovery plans are not mentioned in the existing Mental Health Act but are mentioned in
the Mental Health Act 2001 (Approved Centre) Regulations 2006, including regulation 15
which states that ‘the registered proprietor shall ensure that each resident has an individual
care plan.’

Expert Group recommendations

The Expert Group recommended that individual care plans be included in the Mental Health
Act and that a legal right to information for all people receiving mental health treatment be
included. Expert Group recommendations 98 — 110 refer.

Key themes of public consultation

Of the 100 submissions, 52 discussed individual care/recovery plans and/or access to
information. The introduction of the provision of information on a statutory basis to all
individuals receiving treatment on an inpatient basis was generally welcomed, However, there
were more mixed views expressed on care/recovery plans. It was recommended that
care/recovery plans be focussed on the person and made collaboratively between the
multidisciplinary team and the person concerned. Furthermore, many submissions supported
plans being individualised, with a defined set of goals which are regularly reviewed, and that
they include discharge planning and provide for continuity of care in the community.

While a majority of submissions supported the inclusion of care plans in the Act, a minority of
submissions questioned the efficacy of care plans and questioned whether they contributed to
a person’s recovery, while others questioned whether it needs to be included in primary
legislation. Numerous submissions expressed their desire for families, friends and carers to be
given information on a person’s care and treatment. The right to advocacy was also discussed
in relation to provision of information and care planning. These recommendations are
discussed in greater detail later in this report.

Other views on care/recovery plans included:

e Obijection to the Expert Group recommendation to rename ‘care plans’ to ‘recovery
plans’ as care plans are broader and incorporate recovery plans,

e The term ‘recovery plan’ may be misleading as some people never recover fully from
their ‘mental disorder’,

o The use of care plans, or the manner in which they are used, is of concern, and while
each person should be encouraged to develop their own recovery plan, it should not be
legislated for,

e Care plans should be written in line with National Adult Literacy Agency guidelines,

e Care plans should be consulted during all interactions with people receiving inpatient
mental health treatment to inform care and treatment and assess progress,

¢ A number of submissions stated that discharge planning should form part of the
care/recovery planning process, while one submission set out that requiring a discharge
plan as part of the care/recovery plan should be subject to whether discharge is likely in
the medium to long term,
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¢ Discharge should be discussed with the person concerned ahead of time and a plan
should be in place for continued care in the community by appropriate referrals to
community mental health services,

o Family members should be involved in discharge, and discharge should not happen
unannounced,

e People should have access to their clinical notes and should be involved in reviewing
them on a regular basis,

o Create an |.T. care plan system to ensure continuity of treatment after discharge,

¢ A standardised template for care plans should be developed,

¢ There should be proof of the involvement of the person concerned in developing
care/recovery plans,

o People should be allowed to invite an advocate to discharge planning meetings,

e Sanctions for when care/recovery plans are not in place should be set out,

e Care/recovery plans should take account of the person’s communication support needs,
and all mental health teams should be aware of potential barriers to participation in
verbally mediated interventions, and should work with a speech and language therapist
as necessary,

e Care/recovery plans should be written from the individual's perspective,

e The person’s GP should receive timely communication with regard to care plans as they
will be providing ongoing care to the person and assisting in their recovery,

¢ A number of submissions referenced the value of ‘WRAP’ (Wellness Recovery Action
Plan) in recovery,

¢ Individualised care plans can help ensure care for people from ethnic minority groups is
delivered in a manner that is appropriate, non-discriminatory, effective and seamless
between specialist and community services,

e While care plans are currently included in Regulations, there is still too high a level of
noncompliance.

Department of Health response

The Department recognises that there is still noncompliance with care plans, despite it already
being included on a statutory basis as Regulation 15 in the Mental Health Act 2001 (Approved
Centre) Regulations 2006. Taking on board the recommendations of the Expert Group, and
many of the submissions received in the consultation, individual care plans are provided for in
the General Scheme, in Section 80 for adults and Section 92 for children.

“Individual care plan” is defined in Sections 80 and 92 as a plan outlining a documented set of
goals developed, regularly reviewed and updated by the person’s multi-disciplinary team, in
consultation with each person, and which will provide for related matters relevant to the care
and treatment of each person. Furthermore, provisions are included that this consultation
should be done in a manner accessible to the person concerned, care plans should be
produced within seven days of admission and that, as far as possible, discharge planning
should form part of the care planning process. The Department has used ‘individual care plan’,
rather than ‘recovery plan’, as per the suggestions set out in numerous public consultation
submissions, as ‘individual care plan’ is a broader term.

Additional provisions on discharge have been included in Section 28, including that, where
appropriate and with the consent of the person concerned, families should be involved in
discharge planning.
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Sections 16, 80 and 92 relate to the provision of information to people receiving treatment in
an approved centre, covering involuntary, intermediate, voluntary and children. Information
must be given in a form and language understood by the person, and provisions are included
for general information on the person’s care and treatment to be shared with family, friends or
someone nominated by the person concerned, with the person’s consent.
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4.13 Inspection, Regulation, and Registration of Mental Health Services

Current provisions in Act

Part 5 of the Mental Health Act sets out the registration, regulation, and inspection of
approved centres. Section 66 provides for the making of regulations, and the Mental Health
Act 2001 (Approved Centre) Regulations 2006 were made under this section. The Inspector of
Mental Health Services inspects approved centres against the 2006 Regulations.

Expert Group recommendations

The Expert Group recommended that the Mental Health Commission should be given powers
to inspect and register residential and community mental health services. It recommended that
registration and inspection of approved centres should happen at least every three years
instead of every year. It recommended that approved centres be renamed ‘registered inpatient
facilities.” The Expert Group recommended that the Commission should be granted greater
enforcement powers. Expert Group recommendations 124, 125, 145 - 154 refer.

Key themes of public consultation

Of the 100 submissions, 36 discussed the inspection, regulation and registration of mental
health services. Submissions were generally welcoming of the Expert Group recommendation
to expand the Commission’s regulatory powers to include community residences and
community services.

However, several submissions queried why the approved centre inspection cycle was moving
to three years. These submissions expressed concern that a three-year cycle may be too long
between visits and may lead to ‘backsliding’. Other views expressed included:

¢ All facilities where mental health services are provided should be subject to inspection,

e The reporting relationship between the Inspector of Mental Health Services to the CEO
of the Commission could compromise professional autonomy of the Inspector,

¢ A clear definition should be given of what training, experience and specialist
accreditation is required to become an Inspector of Mental Health Services,

¢ Mental health services are already over-regulated, and the role of the Commission
should be limited to administering the involuntary detention process and setting and
inspecting standards in approved centres,

e Any regulations or standards should be developed with an emphasis on the voice of
people with lived experience, and inspection should examine these experiences,

¢ Inspection should be on recovery-focused mental health services and the extent to
which services enable people to recover and live as full participants in the community,

e The Commission should regulate the use of the Act outside of approved centres,
particularly by GPs and by An Garda Siochana,

e Three-year cycles can work, as long as there are more frequent risk-based visits as
necessary,

¢ Given the amount of people with mental health difficulties held in Garda custody, and
transported by Gardai, it may be appropriate for joint inspections of garda facilities to
occur between the Commission and other relevant oversight bodies,

e The Government should ratify Optional Protocol to the Convention against Torture
(OPCAT),

o Afully integrated and holistic approach to treatment and ‘patient outcomes’ should be
included in the registration and inspection processes,

e There should be an independent complaints mechanism for people resident in approved
centres,




¢ The Commission should inspect all agencies, voluntary and private, providing mental
health care including those providing psychotherapy and counselling services,

o There is a need for ethnic equality monitoring, and to roll out a standardised ethnic
identifier (aligned with the national census) across all routine data administrative
systems, to monitor access, participation and outcomes for different ethnic groups,
including Travellers,

e Assisted admissions, under Section 71A, should be fully regulated by the Commission,

e Any expansion of the Commission’s regulatory powers will need to be explained as to
where such services sit in terms of registration and the Judgement Support Framework.

Department of Health response

Taking on board the recommendations of the Expert Group and reflecting many of the
submissions received in the consultation process, Part 5 of the General Scheme has been
revised to extend the Commission’s regulation, registration, and inspection processes to cover
24-hour community residential facilities and community services for mental health. New
provisions have been included on what should happen in the event of the closure of a facility.
Furthermore, additional enforcement powers have been granted to the Commission, including
enforcement powers in emergency situations.

The Commission has been given specific powers to produce codes of practice under Section
77. The Commission may make codes of practice on any matter necessary for carrying out its
functions under the Act, including assisted admissions (currently Section 71A, but Section 13A
in the General Scheme.) The power to set standards has also been included in the
Commission’s remit, in Section 33.
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4.14 Provisions Related to Children

Current provisions in Act

Provisions related to children are mainstreamed in the existing Act. There are specific
provisions related to children in Section 23 on change of status from voluntary to involuntary,
and in Section 25, which sets out the process for involuntary detention of a child. Section 61
sets out the treatment of children who are involuntarily detained under Section 25. There are
several references to the Child Care Act 1991 in the current Mental Health Act.

Expert Group recommendations
The Expert Group recommended:
¢ A new standalone part of the Act for children,
¢ A child should be defined as a person under 18 years of age,
e A set of guiding principles for children should be included,
e Children aged 16 and 17 years of age should be allowed to refuse or consent to their
admission and treatment,
e The process of admission for children should be updated,
e Children and their families should have access to advocacy services,
e All provisions related to children should be included in the Mental Health Act, and not
need to be referred to the Child Care Act.
Expert Group recommendations 22, 111 — 123 and 162 refer.

Key themes of public consultation

Provisions related to children attracted significant attention in the consultation, with numerous
detailed submissions received. Of the 100 submissions, 47 discussed provisions related to
children.

Generally, there was support of the Expert Group’s recommendations on children, with a few
specific areas of contention arising. The Group’s recommendation on children who do not
object to admission being voluntary (recommendation 115) was contested. Several
submissions pointed to the primacy of the best interests and welfare of the child in making
decisions on their care and treatment under the Mental Health Act. There was support
generally for guiding principles for children, with the principles recommended by the Expert
Group, and those included in the Mental Health (Amendment) Act 2018 recognised as a good
basis.

There was general agreement that the care and treatment of children should be provided for in
a standalone Part of the Act, and that a child should be defined as a person under the age of
18 years, though some submissions stated that children in some ethnic minority groups may
object to being defined as a child when they are contributing financially to their families and
may have children of their own.

There was broad support across the submissions on giving the right to consent to admission
and treatment to young people aged 16 and 17 years, in line with physical treatment as
provided for under the Non-Fatal Offences Against the Person Act. For children aged under 16
years, their views and wishes should be taken into consideration as much as possible.

There was a view expressed by some groups and individuals of experience operating the
current Section 25 of the Act that the links with the Child Care Act should remain due to the
existence of jurisprudence built up around that Act, which means that judgements from the
courts and case law on the Child Care Act are directly relevant to Section 25 proceedings
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under the Mental Health Act. However, other submissions felt that the Child Care Act was not
appropriate for cases of involuntary detention under the Mental Health Act.

The role of the guardian ad litem was mentioned in numerous submissions, highlighting the
important role they play for the child and their families in court proceedings. The retention of
the guardian ad litem role was recommended by some, while other submissions
recommended that a legal representative be provided to the child by default, and a guardian
ad litem be appointed, as necessary.

Other views expressed on the provisions related to children include:

e Alegal right to advocacy was mentioned in many submissions. Advocacy for both adults
and children is discussed in greater detail in Part 4 of this report,

e On the admission of children to adult units, some submissions called for the restriction of
this practice, while others stated tgat rules should set out what exceptional
circumstances this practice can happen under,

o Consideration should be given to continuity of care for people transitioning out of
children’s services and into adult services, noting the lack of transitional arrangements
at present,

o There should be greater investment in services for children and young people, and more
appropriate services in community settings, with inpatient care as a last resort,

¢ Mental health tribunals, rather than the District Court, should review admission and
renewal orders, in line with the suggestion of the Law Reform Commission,

o The Gillick competency should be used for children under 16 years of age,

¢ Submissions generally advocated that, as much as possible, children should receive the
same rights and safeguards as adults accessing mental health services,

¢ Children should have the right to appeal their detention orders to the Circuit Court (as
adults can under Section 19),

o Children should be supported in circumstances where a parent is accessing inpatient
treatment,

e There should be a prohibition on the use of psycho-surgery and ECT on children,

e Consideration should be given to designating general paediatric hospitals as approved
centres as at present most inpatient admissions for children with ‘psychiatric illness’
occur in the paediatric hospitals,

¢ Consideration should be given to changing the ‘in camera’ rule as there is no
independent assessment or governance of the court system under Section 25,

e The narrower criteria for detention as proposed by the Expert Group would have serious
implications for the current treatment of children with eating disorders. Eating disorders
are discussed in greater detail in Part 4,

e Children who are the subject of a care order under the Child Care Act can only be
admitted to an approved centre via court order at present, and this protection should
remain in the updated legislation,

e A child subject to court proceedings should be provided the opportunity to be involved if
they so wish, either in person or via electronic means (e.g., video-link). If a child is not
well enough to participate, there should be clearly documented reasons for this,

e The welfare of the child is of primary importance, and it must be recognised that children
and young people, even those aged 16 and 17 years, have additional protections and
safeguards to adults.
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Department of Health response

The Department has proposed significant amendments to provisions related to children and
young people in the General Scheme, with a new Part 8 of the Act related exclusively to the
care and treatment of those under 18. Sections 84 to 108 of the General Scheme refer
specifically to children and young people, with additional references in Section 2 and Section
13A. These sections take on board the recommendations of the Expert Group, and can be
broadly broken into the following categories:

1. Guiding principles for children and young people,

2. Revised admission process for children (including different provisions for young people
over 16 years of age who possess and do not possess the capacity necessary to make
decisions, children under 16 years of age, and children being treated on an involuntary
basis),

3. Mirroring safeguards for adults from elsewhere in the Act (e.g., care plans, provision of
information),

4. Mirroring relevant aspects of the Child Care Act 1991,

5. Consent to treatment, and restraint and seclusion.

Guiding principles for children and young people have been included, and these reflect the
recommendations of the Expert Group, the Mental Health (Amendment) Act 2018, and the
rights of the child of the UN Convention on the Rights of the Child. In line with the UN
Convention, the primary consideration of the guiding principles is the best interests and
welfare of the child.

The right of 16- and 17-year-old young people to consent to or refuse admission and
treatment is enshrined in the General Scheme, and for children under 16 years of age, their
views and will and preferences should be taken into consideration when decisions are being
made about their care.

The Department has retained most provisions of existing Section 25 in Section 89 of the
General Scheme. While recognising that a certain level of jurisprudence has built up around
the Child Care Act, the Expert Group’s recommendation to contain all relevant provisions in
the Mental Health Act has been taken on board. A legal right to advocacy for children has
been included.

Changes to the admission process for children and young people mean that the Commission

will be informed of any admission and any discharge of a child to an adult facility. Recognising

that the admission of a child or a young person to an adult facility is undesirable, the
Department recognises that, at times, it may be necessary to protect the best interests of the
child in extraordinary circumstances. Bearing this in mind, the Department has not prohibited
such admissions in the General Scheme, a new section has been included to provide for a
code of practice to be made in relation to child admissions to adult approved inpatient
facilities, and for the Commission to be alerted to all such admissions.
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4.15 Provisions Related to the Mental Health Commission

Current provisions in Act

Part 3 of the existing Mental Health Act established the Mental Health Commission and
provided for the operation of the agency.

Expert Group recommendations
The Expert Group recommended that some changes be made to how the Commission
operates. Expert Group recommendations 64, 65, 125 and 161 refer.

Key themes of public consultation

Of the 100 submissions, 25 discussed provisions related to the Commission. Many of these
submissions supported the Expert Group’s recommendations on the Commission, particularly
on allowing the Commission to set standards, while others took a different view. These views
included:

o The Mental Health Act should only deal with coercive aspects of mental health care
(with non-coercive aspects dealt with under the Health Act), and the Commission’s role
should be limited to dealing with these coercive aspects,

e The current composition of the Commission is “antiquated and medically paternalistic”
and should be changed to balance representatives from medical professions such as
psychiatry and nursing and psychosocial professions such as psychology and social
work, along with representatives from the legal profession, from the community and from
people with lived experience and their family members,

e The Commission should not be given powers to set guidelines, and it should be
answerable to a governance board to oversee the Commission’s operations and
performance,

e The Commission should be able to produce standards for all mental health services,
provided that the standards are produced in consultation with people with lived
experience and their families,

e The Commission should be representative of all relevant stakeholders,

e The current composition of the Commission includes seven healthcare professionals —
some of these should be replaced by a person representing the Decision Support
Service and an additional member representing a human rights organisation, and

e The Commission should assess the budget allocation of services during its inspection
process, to ensure that services are adequately funded.

Department of Health response

The Department has worked with the Commission to develop provisions that strengthen good
governance of the Commission and to bring it in line with best practice for public sector
bodies. Changes have been made to the membership of the Commission in Section 35 of the
General Scheme to allow for any person with adequate experience to apply to join the
Commission, moving away from the prescriptive membership in the current Section 35.
Additional changes to the governance and operation of the Commission have been provided
for throughout Part 3 of the General Scheme.
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5. Other Issues Raised in the Consultation

The following headings set out the additional main issues raised in the submissions beyond
the fifteen previous headings, and the Department of Health’s response to each of these
issues.

5.1 Advocacy and Input of Person with Lived Experience and Family/Carer
Experience

Current provisions in Act

No current provisions in Act.

Expert Group recommendations
Expert Group recommendations 121 and 134—-137 refer to advocacy and family involvement’.
The Expert Group recommended:

e That advocacy services be made available to children and their families,

e That there should be proactive encouragement for individuals, where appropriate, to
give consent to the involvement of their family/carer/advocate in the admission process
and development of their care and treatment plans and that guidelines should be
included in codes of practice for practitioners to assist with this,

¢ That the Commission should highlight the need for these codes of ethics/practice and
guidance at their Health Social Care and Regulatory Forum and how best to provide for
them, and more detailed guidance in this area should be applied across the mental
health sector.

Key themes of public consultation
Of the 100 submissions received, 50 provided views on advocacy and the involvement of
people with lived experience and family/carer experience.

The majority of the submissions stated that the Act should provide a statutory right to
independent advocacy and to provide support for self-advocacy for both voluntary and
involuntary people, in addition to the right to legal representation at tribunals. Numerous
submissions emphasised the need for advocacy services for children and young people.

Several submissions also emphasised the need for statutory provisions in relation to
family/carer involvement in the care and treatment plans of individuals and also in the
discharge planning process.

A number of submissions recommended that statutory provision be included for the rights of
families to be updated regularly throughout the care and treatment process and provided with
information and support on the individual receiving treatment, along with additional supports
when the person is back in the community/family home.

Other views on advocacy and family involvement included:

e ‘Culturally appropriate’ advocacy should be provided to avoid exclusion and educational
disadvantage and encourage culturally inclusive mental health services,

¢ Adequate funding for a range of advocacy services required,

o The need for the provision of an Independent National Advocacy Service for children
and young people attending CAMHS,

¢ Many families felt they were ‘actively excluded’ from care planning decisions, while
expected to provide care and support on discharge,
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¢ The importance of family in the role of recovery and the need to balance the provision of
information against the need for confidentiality and privacy,

e The need for the provision of appropriate supports for family members under the age of
18 who are dealing with an adult family member with mental health difficulties.

Department of Health response

The Department has included a statutory right to engage an advocate under numerous heads
of the General Scheme, including a definition of an advocate under Section 2. Provisions are
also included to ensure information on advocacy is provided to people in approved inpatient
facilities under Section 16, 79 and 91, access to an advocate during a review board under
Section 16B, during inquiries carried out by the Inspector under Section 55 or when making
decisions about treatment under Sections 56 and 104. How access to advocacy will work in
practical terms will need to be addressed prior to commencement of the updated Mental
Health Act.

Sharing the Vision, Ireland’s current mental health policy, supports the involvement of families
in the development of a person’s mental health treatment. Under the current Act, family
involvement is not precluded. Following consideration of the public consultation submissions,
explicit reference has been made to the involvement of family members, with the consent of
the person concerned, particularly prior to the making of an application for involuntary
admission in Section 9, the provision of information in Section 16C, and when a person is
making a decision about their care and treatment in Section 56.
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5.2 Independent Complaints Mechanism
Current provisions in Act
No current provisions in Act.

Expert Group recommendations

Expert Group recommendation 99 states that there is an obligation to ensure that the
individuals are made aware of the complaints mechanisms in place at the approved centre
and any general complaints mechanisms that exist within the service generally, however,
there is no mention of an independent complaints body/mechanism.

Key themes of public consultation

Of the 100 submissions received, eight provided views on the complaints mechanisms and
called for an independent body to be set up to review, investigate and resolve complaints on
mental health service delivery.

Department of Health response

The sections related to the provision of information in the General Scheme (Sections 16, 79
and 91) provide for every person to receive information on the complaints procedure in the
approved inpatient facility (e.g., Your Service, Your Say in the HSE) and how a person can
access it. The Office of the Ombudsman is empowered to investigate complaints against the
HSE made by individuals about their own care or the care of another. Furthermore, the
powers of the Inspector of Mental Health Services have been expanded to include 24-hour
community residential facilities and community mental health services, and as per Section
64F(1)(a), the Inspector will meet with any person accessing mental health services who has
requested a meeting.
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5.3 Training
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
Expert Group recommendations 18 and 65 refer to training. The Expert Group recommended:
¢ In relation to capacity assessments, support and training should be provided by the
respective professional bodies, where required,

o Before the revised Act is commenced, comprehensive and extensive training should be
provided, with the support of service providers, the Commission and professional
bodies, for all Mental Health Professionals who may be involved in implementing the
provisions of the revised Act.

Key themes of public consultation

Of the 100 submissions received, one provided views on de-escalation training, asking that
training programmes in de-escalation techniques be implemented; one provided views on deaf
awareness training and collaborative working with appropriately developed specialist Mental
Health and Deaf services; and stated that cultural competency training should be mandatory
for all mental health care professionals. The need for additional training for Authorised Officers
was also raised, as mentioned in 4.4 above.

Department of Health response

The General Scheme provides for the Commission to make codes of practice necessary for
the carrying out of the functions of the Mental Health Act, including the carrying out of capacity
assessments. It is expected that, prior to commencement of the updated Mental Health Act,
that there will be a lead-in time to allow for training and education on the changes to the Act.
The Commission’s existing Rules on seclusion and restraint state that each approved centre
must have adequate procedures and policies in place to ensure that staff are trained in the
use of these restrictive practices.
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5.4 Role of Clinical Directors

Current provisions in Act

Section 71 of the current Act provides that the governing body of each Approved Centre will
appoint a Consultant Psychiatrist as the Clinical Director of the Approved Centre.

Expert Group recommendations

The Expert Group made a recommendation in relation to the title of the Clinical Director being
amended but made no recommendations in relation to the definition of Clinical Director or the
appointment of the Clinical Director under Section 71.

Key themes of public consultation

Of the 100 submissions received, one provided views that Section 71(1) should be expanded
to include other appropriately qualified mental health professionals, along with Consultant
Psychiatrists. The submission quoted Page 20 of the Commission’s ‘Teamwork within Mental
Health Services in Ireland’ (2010) document which proposes a “distributed model of
responsibility” whereby clinical responsibility “is distributed among the involved team members
according to their role and contribution”. The submission states that ‘good clinical governance
allows for a model of clinical responsibility that recognises that each individual clinician carries
clinical autonomy (and responsibility) with regard to their own specific treatment/intervention’.

Department of Health response

Section 71 of the Mental Health Act has been deleted and moved to new Section 64D, but
there have been no substantive changes to the content of this Section, in line with the Expert
Group recommendation.
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5.5 Community Treatment Orders
Current provisions in Act
No current provisions in Act.

Expert Group recommendations

Expert Group recommendation 70 refers to community treatment orders and absence with
leave. The Expert Group recommended that absence with leave should not be used as quasi-
community treatment orders and that the provisions of Section 26 regarding permission to be
absent from an approved centre for a specified period should be retained, with greater
clarification being provided in a Code of Practice (to be developed by the Mental Health
Commission) which would outline the precise circumstances in which such provisions can be
used. Also, the time limit for those absences should be limited 14-day periods.

An interim report of the Expert Group highlighted concerns that, over time, Section 26
absences allowed some individuals to be ‘absent on a continued basis from approved centres
through the ongoing renewal of detention orders, thus facilitating a kind of de facto community
detention’. The Expert Group’s interim report was silent on the introduction of community
treatment orders and the majority of the Expert Group agreed that there was not enough
evidence to show that community treatment orders are effective. However, the Expert Group
stated that if community treatment orders were to be recommended, they would need to be
provided for with appropriate safeguards and oversight separately to the provisions currently
available under Section 26 of the 2001 Act. The Group wanted to make it clear that Section 26
leave should not be used as quasi—community treatment orders.

Key themes of public consultation
Of the 100 submissions received, nine provided views on Community Treatment Orders
(CTOs) and one provided further views on Section 26 Absence with Leave.

The majority of the submissions recommended the introduction of CTOs stating that
protections and rules could be put in place to ensure they are used as a last option for people
who are regularly at risk of relapse. This would avoid the need for frequent re-assessments
under the Mental Health Act, be more “community-based, rather than multiple involuntary
revolving door type admissions” and the risk of losing accommodation, unpaid bills, debt,
social isolation from family and neighbours, loss of training courses or employment, etc., along
with the stress of those issues, would all be reduced. Two submissions agree with the Expert
Group that compulsory treatment in the community should not be provided, and that Section
26 leave should not be a de facto community treatment order and any conditions imposed in
terms of releasing someone on Section 26 leave should be proportionate and necessary.

Department of Health response

Section 26 is discussed in greater detail in 4.6 above. In line with the Expert Group’s position,
the Department has not included provisions for community treatment orders in the General
Scheme. Community treatment orders may be considered in future reviews of the Act.
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5.6 Treatment in Emergency Departments

Current provisions in Act

Section 22 provides for the transfer of an individual detained in an approved centre to a
hospital or other place for treatment, but it does not specifically refer to emergency
departments.

Expert Group recommendations
Expert Group recommendations 44—47 refer to treatment in emergency departments. The
Expert Group recommended:

o That a person may be treated in an emergency department, hospital, or clinic prior to
admission to an approved centre, when the medical practitioner recommending
detention or the Clinical Director of the approved centre or other consultant psychiatrist
believe that the person needs medical treatment for a physical condition,

e That the stay at the emergency department, hospital or clinic should be for the shortest
time possible and the Commission should be notified,

e That the 24-hour timeframe for the admission process to the approved centre should
commence when the person arrives at the emergency department, hospital or clinic, as
it would if the person was at the approved centre and the appropriate assessment and
order should be done within that timeframe by the Clinical Director/consultant
psychiatrist after consultation with another mental healthcare professional,

e That while the individual is at the emergency department, hospital or clinic, responsibility
for their mental health treatment should remain with the Clinical Director of the approved
centre that they are being admitted to.

Key themes of public consultation

Of the 100 submissions received, two provided views specifically on treatment in emergency
departments. One of the views raised in the submissions was that the person’s physical health
should override their mental health needs and they should be taken to the nearest emergency
department to be medically assessed first. Other concerns raised were about the consultant
psychiatrist/other mental healthcare professional of the approved centre having to travel to the
emergency department and leaving their duties at the centre, when the consultant liaison
psychiatrist employed by the hospital should be leading on the individual’s mental health care
while in the emergency room.

Concern was also raised about the 24-hour timeframe and the ability to make a decision on
whether a person meets the criteria for detention while they are physically unwell and at the
emergency department.

A question was raised on whether the new provisions would now mean that a person could be
detained to a place other than an approved centre, such as the emergency department and
this would have implications for the governance of the hospital’s liaison psychiatry teams and
responsibility for the person while they are in the medical setting. Concern was also raised
that this provision could be used:
o when the person doesn’t need emergency medical treatment but there is no bed
available in the approved centre, or
e as a mechanism to transport a medically ill person refusing medical treatment to an
emergency department.

Department of Health response
The Department has provided for transfer of people to the emergency department prior to the
making of an admission order in Section 13B of the General Scheme. When a person needs
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non-mental health treatment prior to admission, they should be treated first in an emergency
department or other ward on a hospital and when ready to be discharged, be brought to the
approved inpatient facility named in the recommendation to allow a consultant psychiatrist to
carry out the examination. Section 13B does not fully align with the recommendations of the
Expert Group as numerous submissions, including from the HSE and the College of
Psychiatrists of Ireland, stated it would not work on a practical level.
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5.7 Treatment Prior to Detention
Current provisions in Act
No current provisions in Act.

Expert Group recommendations

Expert Group recommendations 48—-49 refer to treatment prior to detention. The Expert Group
recommended that treatment should not be provided without consent before an admission
order is completed other than in emergency circumstances, where the treatment is
immediately necessary because the person’s behaviour could cause injury to themselves or
others and there is no other safe option.

Key themes of public consultation

Of the 100 submissions received, two provided specific views on treatment prior to admission
raising concerns around the 24-hour time period where a non-prescriber would not have the
expertise to inform the decision. Clarity is also sought on the term ‘health care professional’
and if the role of the health care professional of another discipline is needed (this would cause
an issue in emergency departments also, as often there is only an Non Consultant Hospital
Doctor out-of-hours and no other mental health care professional would be available). One of
the submissions did not agree with the new provisions regarding transfer for other medical
treatment and stated that the current mechanisms are appropriate.

Department of Health response

New Section 13B provides for a person who is the subject of a recommendation for
involuntary detention to be transferred to an emergency department for treatment prior to the
making of an admission order. In line with Expert Group recommendations 48 and 49, the
circumstances where treatment can be given in exceptional circumstances without consent
prior to the making of an admission order are provided for in Section 57.

62



5.8 Treatment of People with Eating Disorders
Current provisions in Act
No current provisions in Act.

Expert Group recommendations

The Expert Group made no specific recommendations in relation to eating disorders, however
all recommendations apply to all individuals who fall under the provisions of the Act, which
includes people with eating disorders who need inpatient mental health treatment.

Key themes of public consultation

Of the 100 submissions received, 10 provided views on eating disorders. A number of
submissions called for the amending of the current Act as, under the Commission’s current
interpretation of the Rules on restraint under the Act, adults with eating disorders currently
need to be made Wards of Court in order for involuntary nasogastric feeding to be
administered. Lifesaving treatment of an eating disorder does not fall under the remit of the
current Act.

Another submission stated that ‘whether a result of the wording of the 2001 Act or its
interpretation by the Mental Health Commission or a combination of both, neither the HSE,
hospital authorities or doctors were prepared to administer such treatment without the
authority of the High Court. Thus, much additional suffering was visited upon the families of
the patients by having to resort to the Wardship jurisdiction of the High Court with all that
entails.” The submissions call for the legislation to be amended to make involuntary feeding a
normal part of treatment for people with anorexia, without having to resort to the court. These
submissions point to such practices in England, Wales, Australia, and New Zealand.

These submissions noted that there will still be a group of people with eating disorders who
will have to be made wards of court to receive treatment abroad. A number of these
submissions called for additional resources to be given for all ‘mental health disorders’,
including eating disorders. The use of mandatory care plans and the provision of suitable
treatments as part of the multi-disciplinary approach needed was also raised.

Department of Health response

While there are no specific references to eating disorders, or indeed any specific mental
health diagnosis, in the General Scheme, the Department’s position is that people with eating
disorders are accounted for in the updated definition of treatment in Section 2 and the revised
criteria for detention in Section 8. Section 60 has been retitled from ‘Administration of
medicine’ to ‘Administration of treatment’ to broaden the type of emergency treatment that can
be given to people who lack capacity following the making of an admission or intermediate
admission order, including nasogastric feeding.
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5.9 Co-Morbid Mental Health
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group did not make any recommendations in relation to co-morbid mental health.

Key themes of public consultation

Of the 100 submissions received, one highlighted the needs of autistic people being treated in
the mental health system; one highlighted the frequent occurrence of those with an intellectual
disability and a ‘mental disorder’, the challenges in meeting their needs and the need for
community mental health intellectual disability teams; and five highlighted the need for timely
mental health services for those with mental health issues and a co-existing substance
misuse.

The main concerns on co-morbid mental health were:

¢ Recommend no revision of ‘current exclusion criterion’ as admission to a specialist
approved centre for inpatient assessment and multidisciplinary review may be
necessary at times for diagnosis and treatment. The current iteration in the Act of
‘material benefit’ provides adequate protection.

e ‘Psychotic illness’ incidence occurs three times more frequently in those with an
intellectual disability — identifying and diagnosing co-occurring conditions for this group
of individuals can be challenging.

o Lack of day hospital/ CAMHS and specialist inpatient beds for those with intellectual
disability when acutely unwell with a ‘mental disorder’; more resources necessary for
community and inpatient infrastructure for the delivery of treatment for adults and
children with an intellectual disability,.

e Specialist mental health services should no longer exclude people with addictions —
Sharing the Vision states that ‘it will not be necessary to establish whether a mental
health difficulty is ‘primary’ for an individual to access the support of a mental health
team’ and that a shared management approach may be required for those with more
complex needs — this policy objective should be made clear in the revised legislation.

¢ Addiction and mental health services should have professionals with expertise in both
areas.

e The referral of those with an addiction issue back out of mental health services should
cease.

e Create a “No Wrong Door” dual diagnosis policy with collaboration between mental
health and addiction services.

e The need for a dual diagnosis service for members of the Traveller Community with co-
morbid mental health and substance misuse problems.

Department of Health response

The Department has expanded the exclusion criteria to exclude people with intellectual
disabilities or with a ‘mental disorder’ from being involuntarily detained for the sole reason that
they have an intellectual disability or mental disorder. However, a person can be treated on an
involuntary basis so long as they meet the criteria for detention. A person can present with an
intellectual disability and/or addiction issues and still be involuntarily detained, as long as the
criteria in Section 8 are met. Sharing the Vision sets out the policy for mental health services
over the next ten years, including how best to provide care and treatment to people presenting
with co-morbidities in the most appropriate setting.
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5.10 Circuit Court Appeals
Current provisions in Act

Section 19 of the Act deals with appeals to the Circuit Court, allowing for a person to appeal to
the Circuit Court against a decision of a tribunal to affirm an order that they are ‘suffering from
a mental disorder’.

Expert Group recommendations

Expert Group recommendations 71-72 refer to Circuit Court appeals. The Expert Group
recommended:

That grounds for appeal to the Circuit Court should be amended so that the onus of
proof as to whether a person has a ‘mental disorder’ that meets all of the criteria for
detention falls on the approved centre rather than on the individual, as is currently the
case,

That S.I. 11/2007, Circuit Court Rules (Mental Health), should be amended to reflect the
fact that the approved centre should be the respondent in cases brought before the
Court and the Commission’s potential involvement should be as a Notice Party.

Key themes of public consultation

Of the 100 submissions received, nine provided views on Circuit Court appeals, with many
calling for the appeals process to be reformed. Among the issues of concern raised were:

The appeals process inappropriately involves the responsible consultant psychiatrist, on
behalf of the Commission, leading to the risk of a damaged therapeutic relationship,
The usefulness of holding a tribunal after the person has been discharged and the order
revoked needs to be evaluated to avoid unnecessary costs,

Governance around lodging Section 19 appeals needs to be reviewed — no
consideration for the safeguarding of patients when their right to treatment is infringed
by revocations on a legal technicality that cannot be cross examined because the
responsible consultant psychiatrist has no legal representation,

The appeal of a tribunal decision might not be heard within the required timeframe (I.F. v
MHT and the Commission where the admission order had been replaced by a renewal
order at the time of the hearing),

It is paramount that the new Act strengthens the need for tribunals to conduct their
hearings in a manner that does not diminish the person’s grounds for appeal, as this
would restrict the individual from exercising their rights under the legislation,

The proposed changes will increase the number of detentions challenged through the
courts and legalise inpatient mental healthcare more than it currently is — there should
be some form of legal indemnification for consultant psychiatrists. The changes may
also adversely and disproportionately negatively affect private healthcare facilities and
represent a legislative burden on the HSE to defend detentions over and above what it
would previously have done. The recommendation should only be implemented with
provision that the State, through the Commission, would provide support for the
preparation of these court cases for all approved centres, as they do for the involuntarily
detained people,

The onus of proof on the approved centre is still subjective testimony — a more robust
set of parameters should be formulated for both detention and release, that should be
self-explanatory and present a summary of the decline or improvement of the person,
The Expert Group was incorrect on the point asserting that there is no right of appeal of
a Section 25 order from the District Court to the Circuit Court.




e The right of appeal to the Circuit Court for adults under Section 19 should also apply to
children.

Department of Health response

The Department has updated Section 19 in line with the Expert Group’s recommendations, so
that the onus of proof as to whether the person fulfils the criteria for detention falls on the
approved inpatient facility rather than the person themselves. The General Scheme also
includes the right of appeal to extend to procedural grounds, as well as substantive grounds.

The Department has removed the Commission as an appeal party to Section 19 Circuit Court
appeals. The reasoning for this is that the appeal is a de novo appeal, therefore it does not
consider the decision of the tribunal/review board, the appeal relates entirely to the issue of
whether the person fulfils the criteria for detention as of the date of the appeal or not. It would
be similar to an appeal of a decision of the Court, where the judge who made the decision is
not a party or notice party to the decision.
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5.11 Alternative Therapies
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to alternative therapies.

Key themes of public consultation
Of the 100 submissions received, four provided views on alternative therapies.

The main points raised by these submissions were:

e Training courses and information and learning programmes, such as the EOLAS
Programmes for people accessing services and also for their families and friends,
should be expanded to promote recovery.

¢ Complementary therapies/arts should be assimilated into the public mental health care
system such as Reiki, Tai Chi, Yoga, gym, contact with animals.

e Open dialogue and ethical use of tranquilisers to help people get back to their lives.

Department of Health response

There are no specific provisions in the General Scheme on alternative therapies, though the
updated definition of treatment explicitly includes non-psychopharmacological interventions.
Sharing the Vision includes recommendations on the development of a range of non-
psychopharmacological interventions.
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5.12 Community Care/24-7 Services
Current provisions in Act
No current provisions in Act.

Expert Group recommendations

There are a number of Expert Group recommendations relating to care and discharge
planning and the registration and inspection process that refer to community mental health
care services but there are no specific recommendations on community care or 24/7 mental
health care.

Key themes of public consultation
Of the 100 submissions received, two provided specific views on the need to expand
community mental health services and highlighted the following:

¢ Recognising the rights of women to avail of prenatal inpatient service.

e Ensuring parity of esteem between mental health and physical health in all areas.

o Ensuring access to 24/7 emergency mental health treatment.

e Developing an all-island approach to provision of services.

e Properly resourced and agile community services along with sufficient inpatient capacity
and the appropriate duration of care to help avoid premature discharge and subsequent
involuntary readmission.

e The provision of well resourced, multidisciplinary community-based teams for adults,
older people, and children — too many regional disparities in resourcing and varied
practices across teams.

¢ An explicit emphasis on community-based care options — 90% of mental health care
delivered via Primary Care with up to 35% of all GP consultations relating to mental
health need — 10% of these presentations referred to community based secondary care.
Many Community Mental Health Teams are now co-located in Primary Care settings,
facilitating continuity of care and continuing shared care.

¢ Alternate channels for people in distress e.g., community-based refuges including
services led by peers in Community Cafés.

Department of Health response

The amendments to Part 5 of the Mental Health Act will bring community-based services and
facilities under the regulatory remit of the Commission. The prioritisation of caring for people in
the community is a central tenet of Ireland’s mental health policy, Sharing the Vision, including
the enhancement of out of hours services.

68



5.13 Mental Health Assessment Hubs/Ambulances
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to mental health assessment hubs or
mental health specific ambulances.

Key themes of public consultation

Of the 100 submissions received, one provided views in relation to mental health assessment
hubs and mental health specific ambulances. The Assessment Hub in Inniscarrig Centre,
Cork City, was cited as an example of a vital service that was integral through their
intervention and assessment in assisting a person to attend the hospital when they were in
crisis. The need for mental health specific ambulances in every county was also raised.

Department of Health response

The Department has not included any specific provisions related to the establishment of
mental health assessment hubs or mental health ambulances. As the Commission’s
regulatory powers will eventually extend to all mental health services in the State, any such
services will fall within the Commission’s inspection, registration, and regulation regime.
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5.14 Electronic Patient Record/Ethnic Identifiers/Data Collection
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to electronic patient records, ethnic
identifiers or data collection.

Key themes of public consultation

Of the 100 submissions received, one provided views on the need for evidence-based data on
levels of activity and the prioritisation of electronic patient records for mental health services.
Six submissions raised the need for an ethnic identifier as recommended by the HSE National
Intercultural Health Strategy (2008), stating that the lack of an identifier hampers the planning
of appropriate mental health services for the ethnic minority groups.

Other issues raised around diversity/ethnicity included:

o Diversity, cultural and linguistic competence must be actively accommodated, respecting
the wider range of values and beliefs within our mental health legislative framework.

o Access to competent translation services should be guaranteed in law — legislation
should make it clear that informed consent requires that such services are proactively
provided for.

¢ Information notices, Guides, Care Planning and Discharge Planning materials should be
available in the most frequently seen language formats.

e When gathering data on the true incidence of detention in Ireland, those in the prison
system should be considered (Penrose’s Law describes the close correlation between
the reduction in the number of psychiatric beds and the growth in prison populations).

Department of Health response

Work is ongoing beyond the scope of the Mental Health Act on e-records and any such move
by services to a digital based system can be done without the need for legislative change in
the Mental Health Act. Section 82 of the General Scheme provides for the use of e-signatures
under the Mental Health Act, so long as it accords with a code of practice on same made by
the Commission.

The Department has not included specific information on ethnic identifiers on data collection in
the General Scheme. Collecting data, including on ethnicity, is not precluded by the Mental
Health Act, and it can be collected and used by services already, in line with GDPR.

In sections related to the provision of information to a person, it explicitly states that the
information should be given in a form the person understands. How this will be implemented is
something that will need to be addressed prior to commencement of the updated Act.
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5.15 Traveller Mental Health Services
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to Traveller mental health services:

Key themes of public consultation

Of the 100 submissions received, seven provided views on Traveller mental health services
highlighting issues such as the need for an ethnic identifier so that appropriate services can be
planned and provided for the Traveller Community; the lack of cultural competency, leaving
Travellers feeling disillusioned and misunderstood; the need for employment of Travellers in
mental health services within primary and specialist community mental health services, as
trainers and service providers who could provide role models and ambassadors for the
Traveller population and who could share knowledge and insight into the Traveller community
and culture.

Some of the other issues raised in the submissions were:
o The development of a National Traveller Mental Health Strategy.
¢ Research at national levels to identify the full impact of mental health issues on the
Traveller community and identifying gaps and barriers.
e Provision of culturally appropriate counselling services.
e The need to gender proof employment policy to encourage the participation of Traveller
women and those outside the traditional gender binary.

Department of Health response

There are no specific provisions included in the General Scheme on Travellers as the
recommendations on this group, such as culturally appropriate training, and employment for
Travellers, do not need to be covered by statue. There are no barriers currently to data being
collected by the HSE, the Commission or other relevant body based on ethnicity so long as it
is in line with data protection laws. Specific recommendations are included in Sharing the
Vision on developing culturally competent mental health services which appropriately meet the
needs of people from ethnic minority groups including Travellers.
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5.16 Prisoner Mental Health Services
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to prisoner mental health services.

Key themes of public consultation

Of the 100 submissions received, two provided views on prisoner mental health services,
discussing the need to improve treatment of those with a mental health difficulty in the criminal
justice system; the UN Convention on Torture’s statement that ‘urgent steps be taken...to
ensure that homeless persons in prison, who the courts are willing to bail, can be transferred
rapidly to a psychiatric facility in the community to receive appropriate treatment’; the need for
more inpatient beds in the Central Mental Hospital; and how the provision of Court Diversion
Schemes for repeat public order offenders with mental health difficulties can improve the
numbers of mental health presentations in prisons.

Department of Health response

The Department has not included specific provisions related to prisoners, however specific
provisions are provided for people detained in the Central Mental Hospital, or another
designated centre as defined by the Criminal Law (Insanity) Act 2006, such as direct
admission of certain individuals to the Central Mental Hospital under the Mental Health Act
when their detainment under the Criminal Law (Insanity) Act 2006 is finished, and the transfer
of people to the Central Mental Hospital under Section 21.

Work is ongoing to open the new National Forensic Mental Health Service in Portrane, and a
High-Level Taskforce has been established to consider the mental health and addiction
challenges of people interacting with the criminal justice system. A report from the High-Level
Taskforce is due in late 2021.
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5.17 Independent Review of Private Companies/Fundraising
Current provisions in Act
No current provisions in Act.

Expert Group recommendations
The Expert Group made no recommendations in relation to private companies/fundraising.

Key themes of public consultation

Of the 100 submissions received, one provided views on private companies and
groups/voluntary agencies who fundraise and requested that an independent review of their
fundraising, remuneration of members, professional capacity of care givers, etc., should take
place; and that the Commission should have powers to investigate these groups and make
recommendations and penalties, including disclosing to the public how monies are used.

Department of Health response

There are no provisions in the General Scheme related to the regulation of fundraising of
private companies and voluntary organisations as this is considered beyond the scope of the
Mental Health Act.
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6. Conclusion and next steps
6.1 Conclusion

The results of the public consultation process have directly informed the final version of the
General Scheme. All submissions were reviewed by Department officials following receipt and
all recommendations arising from the submissions were considered during the final drafting
phase between April — June 2021.

The 100 submissions are representative of the breadth of opinions on mental health care and
treatment, involuntary detention, and other related issues under the Mental Health Act. While
submissions were overall supportive of the Expert Group recommendations, a number of the
recommendations attracted significant debate. The most debated issues were the proposed
expanded role for Authorised Officers, the proposed changes to the criteria for involuntary
detention, proposed provisions related to consent to treatment, and proposed changes to
provisions related to children.

The public consultation highlighted issues beyond those considered by the Expert Group,
such as the significant interest in providing advocacy for people accessing mental health
services, an enhanced role for families and carers, and the needs of specific groups of
individuals, such as people with eating disorders and autistic people.

Prior to the commencement of the updated Mental Health Act, there will be a need for further
consultation between the Department and key stakeholders such as the Commission and HSE
to ensure a smooth transition to the updated Act. Just as important is ensuring that people
accessing mental health services and those who support them are given appropriate guidance
and information on what the changes to the Act mean for them on an individual-level.

Considering Ireland’s commitments under the UN Convention on the Rights of Persons with
Disabilities, the European Convention on Human Rights and the UN Convention on the Rights
of the Child and the principles of the Assisted Decision-Making (Capacity) Act 2015, the
Mental Health Act must move towards empowering people accessing mental health services
to make decisions about their own healthcare as much as possible. While it may be necessary
to provide for involuntary detention in the future, the General Scheme seeks to bring this
practice in line with Ireland’s existing commitments under international conventions and in line
with the ethos of Sharing the Vision.

6.2 Next steps

The General Scheme of a Bill to amend the Mental Health Act were published on the
Department of Health’s website in July 2021. All submissions to the public consultation can be
found on the Department of Health website, appropriately anonymised. The Department will
now work with the Office of the Attorney General to draft the Mental Health Bill over the
coming months. The General Scheme will be subject to pre-legislative scrutiny by the Joint
Oireachtas Committee on Health before being introduced to the Oireachtas.

Commencement of the eventual updated Act is expected to be preceded by a period of time to
allow for any implementation issues to be examined and resolved, to allow for training to take
place for professionals operating under the Act and for guidance to be provided to people
accessing mental health services and their families, friends, supporters and carers.
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Appendix | - Guidance document (Plain English version)

Guidance document for public consultation on review of the Mental Health Act
1. Background

The Mental Health Act 2001 describes how people who need inpatient mental health care should
be cared for and treated. The Act also describes the circumstances of how, when and why
involuntary detention can happen.

The Act established the Mental Health Commission (who regulate mental health services), mental
health tribunals, the Inspector of Mental Health Services and created different protections for
people accessing these services.

The Act became fully operational in 2006. Section 75 of the Mental Health Act states that a review
of the operation of the Act should happen after five years. This review started in 2012. As part of
this review there was a public consultation which included people with lived experience of using
the mental health services.

Then, an Expert Group was created and included doctors, lawyers, and people with lived
experience to review the Act and the public consultation. In 2015, this Expert Group published 165
recommendations to update the Mental Health Act.

The Government decided to update the Act on 7 July 2015 based on these recommendations. The
Department of Health is responsible for updating the Mental Health Act.

The recommendations of the Expert Group included:

¢ New ‘guiding principles’ for children and adults. Guiding principles are a set of guidelines
to use when making decisions about care and treatment,

e Changing the criteria for involuntary detention,

¢ Changing the definition of mental iliness in the Act,

e Updating the sections on consent to treatment,

¢ Allowing the use of advance healthcare directives in mental health treatment. Advance
healthcare directives let people make decisions about their healthcare ahead of time in
cases where they do not have capacity,

e Giving a bigger role to Authorised Officers when making an application for involuntary
detention,

e Putting individual care plans into the Act,

e Giving greater protection to people who are involuntarily detained,

e Reducing the length of time before a detention is reviewed,

e Giving the Mental Health Commission more power to regulate and inspect residential
mental health services and community services,

e Giving 16 and 17 year olds the right to consent or refuse admission and treatment.

The full 2015 report and all 165 recommendations are available here. The Department of Health
looked in great detail at the 165 recommendations and at different pieces of legislation such as the
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Mental Health (Amendment) Act 2018,the Assisted Decision-Making (Capacity) Act 2015, and the
UN Convention on the Rights of Persons with Disabilities to update the Act.

In July 2019, we sent a first version of the legislation to update the Act to the Mental Health
Commission. In March 2020, the Commission sent back their comments. We then asked the HSE
for their comments on an updated version of the legislation. We received the HSE’s comments in
February 2021.

2. Submissions

We are now inviting the public to send in their comments on the review of the Mental Health Act.
We know that it is important to ask the public for its views and we wanted to give people another
opportunity to comment before the legislation is brought to the Government this summer.

We are asking that people read the headings in section 4 of this document and send comments on
these headings. We understand that issues like funding and staffing are very important, but we ask
that feedback relate to the headings set out below. We are also accepting comments on any of the
165 recommendations from the Expert Group.

Before you send in your submission, please read the privacy information in section 6 at the end of
this document. If you still want to send in a submission after reading this:

1. You can email us at mentalhealthactreview@health.gov.ie and add your submission as
an attachment (PDF or Word doc) and put ‘Mental Health Act review submission’ in the
title,

2. You can post your submission to us at this address: Mental Health Unit, 50 — 58, Block
1, Miesian Plaza, Baggot Street Lower, Dublin 2, D02 XW14

3. Deadline
We are accepting submissions until 5 o’clock on Wednesday, 31 March 2021.
4. Review of the Mental Health Act

We cannot share the draft legislation itself until the Government approves it, so we are sharing the
main themes of the Act. We ask that your feedback relate to these themes. The themes are set out
below on pages 2 — 6. If you want to read the full list of recommendations and the Expert Group’s

report, you can read it here.

4.1 Definitions
The Expert Group recommended that we change definitions in the Act:

¢ Replace ‘mental disorder’ in the Act with ‘mental iliness’. The Expert Group
recommended this to separate the definition of mental illness from the reasons for
detention.

e Remove ‘significant intellectual disability’ and ‘severe dementia’ from the Act. The
Expert Group recommended this so that a person cannot be detained for only having
dementia or an intellectual disability.
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¢ Update how treatment is defined in the Act. The Expert Group recommended this so that
the definition of treatment includes tests, and that treatment applies to all people in
approved centres.

e Add a new definition of ‘voluntary patient’. The Expert Group recommended that a
person who is voluntary should have the capacity to consent or refuse being admitted to
an approved centre.

¢ Include a new category of patient. The Expert Group recommended that a third category
be included in the Act for people who need mental health treatment in an approved
centre. These people do not have the capacity to consent to treatment but they do not
need to be involuntarily detained.

Question: what changes to definitions do you want to see in the new Mental Health Act?
4.2 Guiding principles

The Expert Group recommended that we include a new set of guiding principles in the Act to
replace the principle of ‘best interests’. These new principles will empower people to make
decisions about their own mental health care and treatment. The Mental Health (Amendment) Act
2018 introduced guiding principles to the Act for adults and for children. We are looking at how to
include guiding principles in the new Mental Health Act.

Question: what guiding principles do you want to see in the new Mental Health Act?
4.3 Criteria for detention

The Expert Group recommended that we change reasons for involuntarily detaining a person to
make sure that a person is not involuntarily detained just because they have a mental illness. The
Expert Group recommended that a person should not be involuntarily detained just because the
person is at risk of harm to themselves or others. Involuntary detention and treatment has to
benefit the person and help them get better. A person should not be involuntarily detained just
because they have different views or behaviour from other people.

Question: should we change the reasons for involuntary detention?
4.4 Authorised Officers

The Expert Group recommended that Authorised Officers should be the only people allowed to
make an application for involuntary detention. Authorised officers are HSE staff members who can
make an application for involuntary detention. When a person is taken into Garda custody, an
Authorised Officer should be the person to assess whether the person needs to go into hospital for
mental health care. Increasing the numbers of Authorised Officers is included in the Programme
for Government.

Question: should Authorised Officers be the only group allowed to make an application for
involuntary detention?

4.5 Interdisciplinary approach to care and treatment
The Expert Group recommended that mental healthcare workers (other than doctors) should be

more involved in the mental health care and treatment of people. For example, a doctor should ask
another mental healthcare worker for their opinion before involuntarily detaining someone.
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Question: should other mental healthcare workers play a bigger role in the mental health care and
treatment of people?

4.6 Changing timeframes

The Expert Group recommended that we should reduce the length of time a person is involuntarily
detained before being reviewed by a tribunal. It also recommended that we limit Section 26 leave
to 14 days. Section 26 leave means when the doctor responsible for a person in an approved
centre can grant permission to leave the approved centre for a set period of time. The Expert
Group recommended that we shorten the period that medicine can be given to a person who does
not have capacity when they are involuntarily detained from 3 months to 21 days.

Question: should we reduce the length of time in any of the cases above?
4.7 Enhancing safeguards for individuals

The Expert Group recommended that we improve safeguards for people receiving mental health
care and treatment, by:

e Updating the section on seclusion and restraint to limit when a person can be secluded
or restrained

¢ Remove section 73, so that people can now bring civil cases to the High Court about
their mental health care and treatment.

Question: how should we improve safeguards for people receiving mental health care and
treatment?

4.8 Mental health tribunals

The Expert Group recommended that mental health tribunals should be renamed as mental health
review boards. It recommended that membership of review boards should be five years instead of
three years. It recommended that a review board should happen within 14 days of a person being
detained for mental health treatment. It recommended that a ‘psychosocial’ report be completed
by a mental healthcare worker. This report should include how well a person is able to look after
themselves and what kind of supports they need after discharge.

Question: what changes should we make to mental health tribunals?

4.9 Change of status from voluntary to involuntary

The Expert Group recommended that a person should not have to ask to leave an approved centre
before the process of changing their status from voluntary to involuntary begins. The Expert Group
recommended that changing status from voluntary to involuntary should follow the same process
as someone coming from the community who is involuntarily detained.

Question: what changes should we make to change of status from voluntary to involuntary?

4.10 Capacity

The Expert Group recommended that a person’s capacity to make their own decisions should be

included in the Mental Health Act. A capacity assessment should be carried out if a mental
healthcare worker thinks a person might lack capacity to make decisions. The Mental Health
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Commission should make rules on capacity assessments. A person’s capacity to consent is
important for admission and for treatment. The 165 recommendations were published before the
Assisted Decision-Making (Capacity) Act 2015 was introduced into law. We are looking at how to
introduce the issue of capacity in the Mental Health Act, in line with the principles of the Assisted
Decision-Making (Capacity) Act 2015. This includes providing supports to people so that they can
make their own decisions.

Question: how should we introduce capacity to the Mental Health Act?
4.11 Consent to treatment
The Expert Group recommended that:

o All people receiving voluntary treatment should be allowed to refuse treatment at any
time,

o All people receiving involuntary treatment who have capacity to make decisions should
be able to refuse treatment,

e Consent for treatment is required from all individuals who have capacity to make
decisions, if a person lacks capacity, they should be given supports to make decisions,

e Treatment refusal can only be overridden in cases where the treating doctor thinks
treatment is necessary to protect the person’s life or health, or for the protection of other
people,

e People should be allowed to make advance healthcare directives,

e The length of time medicine can be given before getting consent from a person who
does not have capacity should be reduced from 3 months to 21 days.

The Mental Health (Amendment) Act 2015 already introduced some of the recommendations of
the Expert Group to update the Mental Health Act. The word ‘unwilling’ was removed in the Mental
Health Act in the sections on Electro-Convulsive Therapy and administration of medicine.

Question: what changes to consent to treatment should we make?
4.12 Information and individual care/recovery planning

The Expert Group recommended that we include individual care plans in the Mental Health Act
and that we include a legal right to information for all people receiving mental health treatment.

Question: what do we need to include on care plans and access to information for people
receiving treatment in approved centres?

4.13 Inspection, regulation and registration of mental health services

The Expert Group recommended that the Mental Health Commission should inspect and register
residential and community mental health services. It recommended that registration and inspection
of approved centres should happen every three years instead of every year. The Commission
should be allowed to request a report from approved centres on how well they comply with mental
health rules and regulations.

Question: what do we need to include on registering and inspecting community and residential
mental health services?
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4.14 Provisions related to children

The Expert Group made a number of recommendations in relation to children:

A new standalone part of the Act for children,

We should define a child as a person under 18 years of age,

We should include a set of guiding principles for children,

We should allow children aged 16 and 17 years of age to refuse or consent to their
admission and treatment,

We should update the process of admission for children,

Children and their families should have access to advocacy services.

Question: what do we need to provide for in a new Part of the Act on children?

4.15 Provisions related to the Mental Health Commission

The Expert Group recommended that we make some changes to how the Mental Health
Commission works. The Expert Group recommended that we allow the Commission to make
standards for mental health services.

Question: what changes should we make to the governance of the Mental Health Commission?

These are the main themes of the review of the Mental Health Act. We are happy to accept

any feedback on any, or all, of the above themes. We are also accepting any submissions

on any of the 165 recommendations not included in these headings.

We ask that you do not write more than 300 words per theme.

5. What we will do with your submission/Next steps

We will review all submissions in April. Your submissions will help us write the final version of the
draft legislation. We will publish submissions and write a report on the submissions received on
our website.

We hope to look for approval from the Government to publish draft legislation this summer. The
public consultation is happening at the same time as a legal review of the legislation. When the
Government agrees to publish the legislation, we are going to work to get it ready for the
Oireachtas.

6. Privacy Information

We will treat any personal information you include in your submission as strictly confidential and in
line with the General Data Protection Regulation (GDPR) and the Data Protection Act 2018. You
should read the following before sending a submission:

We plan to put all submissions and a report on the submissions received on our website.
We plan to include a list of people who submitted at the end of the report. We will use
‘Member of the Public’ instead of a person’s name for personal submissions. We will
remove any personal and identifying information before publishing.

Any information you send us is subject to the Freedom of Information Act 2014. We will
remove any personal and identifying information before releasing any information. We
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will contact you if any information you send to us on the public consultation is subject to
a Freedom of Information request before we take any action.

We might share information from the public consultation, including your submission, with
relevant Departments and State organisations. We will remove any personal and
identifying information before sharing.

If you send a submission, you are consenting to us processing your data. Your data will
only be used for the review of the Mental Health Act, and for not for any other purpose. If
you would like to withdraw your information at any time, please contact:
mentalhealthactreview@health.gov.ie

You can read the Department’s Privacy Policy here.

We will keep your submission until the review process is finished, including until the
implementation of accepted recommendations has been concluded.

7. Available supports

We understand that this public consultation might be difficult for some people. If you need support,
please contact the following services:

YourMentalHealth information line — Freephone: 1800 111 888
Samaritans — Freephone: 116 123

Pieta House — Freephone: 1800 247 247

Crisis textline - 50808

If you need face-to-face support, please contact your GP, or for urgent help call 999 or 112 and
ask for an ambulance if you or someone you know needs emergency help.
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Appendix Il — List of submissions

Below is a list of the 100 submissions received and their numbering for publication on the
Department’s website.

No.: Organisation:
1. Family Member
2. Family Member
3. Family Member
4. Person with lived experience
5. Family Member
6. Person with lived experience
7. Family Member
8. Person with lived experience
9. Family Member
10. Family Member
11. Person with lived experience
12. Person with lived experience
13. Family Member
14. Person with lived experience
15. Family Member
16. Person with lived experience
17. Family Member
18. Person with lived experience
19. Forum of people with lived experience
20. Healthcare Professional
21. Healthcare Professional (Child and Adolescent) Group
22. Healthcare Professional
23. Healthcare Professional
24, Healthcare Professional
25. Healthcare Professional
26. Healthcare Professional
27. Healthcare Professional
28. Healthcare Professional
29. Healthcare Professional
30. Healthcare Professional
31. Healthcare Professional
32. Healthcare Professional
33. Healthcare Professional
34. Healthcare Professional Group
35. Healthcare Professional Group
36. Healthcare Professional Group
37. Family Peer Support Worker
38. Ex-Judiciary
39. Healthcare Professional
40. Healthcare Professional
41. Mental Health Development Officer

42. Mental Health Professional




43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

Healthcare Professional

Healthcare Professional

Healthcare Professional

Solicitors

Alcohol Action Ireland

Balbriggan Traveller Project

BelongTo

Bodywhys

Cairde

Care Alliance Ireland

CARED Ireland

Citizens Commission on Human Rights Ireland
Clondalkin Travellers Development Group

College of Psychiatrists Ireland

Dail Eireann Member

Dail Eireann Member

Department of Psychology and Assisted Living & Learning Institute, MUI
Disabled Women Ireland

Dublin Solicitors Bar Association

Dun Laoghaire Rathdown County Council Member
Independent Living Movement Ireland

Irish Advocacy Network

Irish Association of Emergency Medicine

Irish Association of Social Workers

Irish Association of Speech and Language Therapists
Irish College of General Practitioners

Irish Council for Civil Liberties

Irish Deaf Society

Irish Family Lawyers Association

Irish Foster Care Association

Irish Hospital Consultants Association

Irish Medical Organisation

Irish Mental Health Lawyers Association

Law Society of Ireland

Mental Health Commission

Mental Health Ireland

Mental Health Legislation Training & Policy Group
Mental Health Reform

National Advocacy Service for People with Disabilities
National Clinical Programme in Emergency Medicine
National Council for People with Disabilities
National Disability Authority

National Traveller MABS

National Traveller Mental Health Network

Pavee Point

Policing Authority

Psychiatric Nurses Association

Psychological Society of Ireland
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91.
92.
93.
94.
95.
96.
97.
98.
99.
100.

Rehab Group (Learning NLN)

Safeguarding Ireland

Samaritans Ireland

School of Law NUI Galway

Shine

SpunOut

St Patrick's Mental Health Service

Tallaght Travellers Community Development Project
Transformative Recovery College

Traveller Counselling Service
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Appendix Il - List of Expert Group Review recommendations

Guiding Principles

1.

Insofar as practicable, a rights-based approach should be adopted throughout any
revised mental health legislation.
2. The following list of Guiding Principles of equal importance should be specified in the

new law:

a. The enjoyment of the highest attainable standard of mental health, with the
person’s own understanding of his or her mental health being given due respect

b. Autonomy and self determination

c. Dignity (there should be a presumption that the patient is the person best placed
to determine what promotes/compromises his or her own dignity)

d. Bodily integrity

e. Least restrictive care.

Mental Disorder /Mental lliness

3.

4.

5.

6.

Mental disorder should no longer be defined in mental health legislation but instead the
revised Act should include a definition of mental illness.

The definition of mental iliness should be separated from the criteria for detention (see
section 2.4 of this report re criteria for detention).

The reference to ‘significant intellectual disability’ and ‘severe dementia’ in existing
legislation should be removed.

The definition of mental illness should be: ‘mental illness means a complex and
changeable condition where the state of mind of a person affects the person's thinking,
perceiving, emotion or judgment and seriously impairs the mental function of the
person to the extent that he or she requires treatment.’

Definition of Treatment

7. Treatment should include ancillary tests required for the purposes of safeguarding life,
ameliorating the condition, restoring health or relieving suffering.

8. The definition of treatment should be expanded to include treatment to all patients
admitted to or detained in an approved centre.

9. Treatment should be clearly defined in revised mental health legislation and clinical
guidelines should be further developed for the administration of various forms of
treatment.

10. Traditionally the focus of treatment was on the administration of medication, the Group
would like to make it clear that treatment includes a range of psychological and other
remedies and where treatment is specifically mentioned in this report, it should be
interpreted in its wider sense and not viewed simply as the administration of
medication.

11. The provision of safety and/or a safe environment alone does not constitute treatment.

Criteria for Detention

12. Detention of a person with a mental illness cannot be permitted simply by virtue of the
fact that the person may have such an illness or because his or her views or behaviour
deviate from the norms of the prevailing society.

13. The recommended new criteria for detention are:

a.

the individual is suffering from mental illness of a nature or degree of severity
which makes it necessary for him or her to receive treatment in an approved
centre which cannot be given in the community; and

it is immediately necessary for the protection of life of the person, for protection
from a serious and imminent threat to the health of the person, or for the
protection of other persons that he or she should receive such treatment and it
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cannot be provided unless he or she is detained in an approved centre under
the Act; and

c. the reception, detention and treatment of the person concerned in an approved
centre would be likely to benefit the condition of that person to a material extent.

14. Detention should only be for as long as absolutely necessary and the person continues

15.

to satisfy all the stated criteria.

Immediately a person no longer satisfies any one of these criteria, the admission or
renewal order must be revoked. In those circumstances, the person may only remain
in the approved centre on a voluntary basis or receive the required services which are
provided in the community.

Exclusions

16.

The involuntary admission of a person to an approved centre cannot be authorised by
reason only of the fact that the person —

(a) is suffering from a personality disorder,

(b) is socially deviant,

(c) is addicted to drugs or intoxicants, or

(d) has an intellectual disability.

Capacity

17.

18.

19.
20.

21.

If on admission of a patient, the admitting Mental Health Professional forms the view
that the person may lack capacity to understand and give his/her informed consent to
the proposed admission, they must refer the person for formal capacity assessment to
be completed within 24 hours. The patient will be required to remain in the approved
centre until such time as a capacity assessment is carried out.

The Mental Health Commission should develop and publish guidelines in relation to
the assessment of capacity. Capacity assessment can be undertaken by Mental Health
Professionals with the required competencies and such competencies should be
accredited by the respective professional bodies who should provide support and
training where required. The guidelines should also draw attention to the possibility that
external factors such as ‘institutional influence’ can have a bearing on how people react
to proposals or questions put to them.

Capacity should be monitored on an ongoing basis by the treating clinicians.

If following the capacity assessment, it is deemed that a person has capacity to admit
themselves, a voluntary admission may proceed. If it is deemed that they need support
to understand, to make, or to convey their decision, that support must be provided to
assist in the voluntary admission process. If it is deemed that they do not have capacity
in relation to this decision, and the person has a mental illness they may only be
admitted on an involuntary basis provided they satisfy all the criteria for detention. A
person who lacks capacity and has a mental iliness but does not fulfil the criteria for
detention, may in specified circumstances be admitted as an ‘intermediate’ patient.
Where relevant, information relating to how capacity is assessed and the right of appeal
against a decision on their capacity to a Mental Health Review Board should be given
to patients. In addition, they, and their family or carers if appropriate, should also be
given information relating to the supports that may be available to the individual under
the proposed capacity legislation.

Voluntary Patient

22.

A voluntary patient should be defined as a person who has the capacity (with support
if required) to make a decision regarding admission to an approved centre and who,
where the person retains capacity, formally gives his/her informed consent to such
admission, and subsequent continuation of voluntary inpatient status and treatment on
an ongoing basis as required. This provision should also apply equally to children and
their parents or persons as required acting in loco parentis. (See also section 2.23
Children)
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23.

24.

25.

Lack of capacity on admission does not mean that further decisions relating to the
patient’s treatment should not be discussed with and put to the patient as and when
each decision is required. It is important not to automatically presume that each person
continues to lack capacity when decisions are required.

Where a person is deemed to lack capacity and therefore cannot give informed
consent, then admission cannot take place on a voluntary basis even if a substitute
decision maker (decision-making representative) has been appointed under the
proposed Assisted Decision-Making (Capacity) Bill.

All voluntary patients on admission to an approved centre should be fully informed of
their rights, including information relating to their proposed treatment as well as their
rights regarding consent or refusal of treatment and their right to leave the approved
centre at any time.

New Category of Patient

26.

27.

28.

29.

30.

31.

32.

33.

The Group recommends a new category of patient known as ‘intermediate’ who will not
be detained but will have the review mechanisms and protections of a detained person.
Such patients would not have the capacity to consent to admission and equally do not
fulfil the criteria for involuntary detention.

The Mental Health Commission must be informed of the initial and ongoing admission
of this category of patient.

The same timeframe recommended for Mental Health Review Boards for involuntary
patients should also apply for intermediate patients.

The role of the Review Board for this cohort of patient must focus on the question of
capacity as, by definition intermediate patients will not fulfil the criteria for detention.

A detailed set of guidelines should be produced for this category of patient and the
Mental Health Commission and the Office of Public Guardian should have a role in this
regard.

The Group recommends that it would be appropriate for a Consultant Psychiatrist to
have the authority to override a refusal of treatment by a decision-making
representative in emergency circumstances where treatment is deemed necessary and
the person’s actual behaviour is injurious to self or others and no other safe option is
available.

A decision to override a refusal of treatment by a decision-making representative
should be subject to review by a Mental Health Review Board which would convene
within 3 days to decide if the situation presenting to the Consultant Psychiatrist fulfils
the criteria for emergency circumstances. If the Review Board agrees that the
circumstances were of an emergency nature, then the treatment authorised by the
Consultant Psychiatrist may continue for as long as the emergency circumstances
prevail subject to other provisions relating to second opinions etc.

Advance healthcare directives should apply for this category of patient on the same
basis as that proposed for voluntary patients.

Authorised Officers

34.

35.

36.

The Group recommends that there should be a more expanded and active role for
Authorised Officers where involuntary admissions to an approved centre are being
considered. This new role can lead to more appropriate and least restrictive treatment
for individuals in community or other mental health settings and bring a greater focus
on involuntary admission being a treatment of last resort.

The Authorised Officer must, after consultation with family/carers where possible and
appropriate, make the decision on whether or not an application for involuntary
admission of the person should be made.

The Group recommends that an Authorised Officer should be the person to sign all
applications for involuntary admission to an approved centre (this also includes change
of patient status in an approved centre from voluntary to involuntary — see section 2.17
on Change of Status for details). This will have the effect of reducing the burden on
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37.

38.

39.

40.

41.

families/carers in these difficult circumstances and reducing the involvement of Gardai
in the admission process.

An application by an Authorised Officer to involuntarily admit a person to an approved
centre shall remain in force for 7 days from the time of the first application.

The Group considers that the sequencing of whether the Authorised Officer or the
Registered Medical Practitioner sees the patient first is not relevant once they are
undertaken independently. However, as regards completing and signing the
appropriate documentation, the application for involuntary admission by the Authorised
Officer must come first followed by the recommendation from the Registered Medical
Practitioner.

Family/carers can request a second Authorised Officer to look at their case if they are
not happy with the recommendations of the first Authorised Officer. If some time has
elapsed since an Authorised Officer previously assessed a particular individual for
involuntary detention, the same Authorised Officer can be asked to look again at the
case.

Where an Authorised Officer or family/carer seeks the opinion of a different Registered
Medical Practitioner, they must disclose the facts relating to the previous application
sought.

Where a person is taken into custody by the Gardai under section 12 of the Act, the
initial assessment, whether that is by the Authorised Officer or the Registered Medical
Practitioner, should take place as soon as possible after the person is taken into
custody. The maximum period which the person can be held prior to being assessed
by the Authorised Officer or Registered Medical Practitioner should be 24 hours. A
second 24-hour timeframe in which both the Authorised Officer and the Registered
Medical Practitioner must carry out their assessments commences once the first such
assessment is initiated.

Procedure for Involuntary Admission to an Approved Centre

42.

43.

The Registered Medical Practitioner must personally examine the person and in
recommending detention must clearly certify how he/she came to the view that the
person is suffering from a mental illness and also satisfies the criteria for detention.
The Registered Medical Practitioner cannot play this role if he or she becomes the
owner of an approved centre or an employee or agent of such centre, to which the
person is to be admitted.

Admission must be certified by a Consultant Psychiatrist after examination of the
patient and following consultation with at least one other Mental Health Professional of
a different discipline that is and or will be involved in the treatment of the person in the
approved centre. The opinion of that other Mental Health Professional should be
officially recorded.

Patient Firstly Requiring Medical Treatment

44,

45.

46.

Where either the Registered Medical Practitioner who recommended the involuntary
admission of the person, a Clinical Director of the approved centre or a Consultant
Psychiatrist on the staff of the approved centre, is of the view that the patient first
requires medical treatment for a physical condition, the patient may first be treated in
an emergency department, hospital or clinic.

The stay at the emergency department, hospital or clinic should be for the shortest time
possible and the Mental Health Commission should be notified.

The 24 hour timeframe for the admission process to the approved centre should
commence on arrival at the emergency department, hospital or clinic as though it was
the approved centre named in the application and the appropriate assessment and the
making of an order should be done within that timeframe by the Clinical Director of the
approved centre or by a Consultant Psychiatrist on the staff of the approved centre
after consultation with a Mental Health Professional of another discipline.
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47.

Throughout this period when the patient is at the emergency department, hospital or
clinic, responsibility for the mental health treatment of the person should remain with
the Clinical Director of the approved centre to which the patient is being admitted.

Treatment prior to Detention

48.

49.

Treatment should not be provided to a patient without consent prior to an admission
order being completed unless the Consultant Psychiatrist after consultation (to be
officially recorded) with another Health Care Professional is of the opinion that it is
necessary in emergency circumstances.

Emergency in this situation means that the treatment is deemed immediately
necessary, that the person’s actual behaviour is injurious to self or others and no other
safe option is available.

Mental Health Tribunals

50.
51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

Mental Health Tribunals should in future be renamed ‘Mental Health Review Boards’.
While decisions about the nature and content of treatment remain within the remit of
the multi-disciplinary mental health team, Review Boards should have the authority to
establish whether there is an individual care plan in place and if it is compliant with the
law.
Review Boards should also establish that the views of the patient as well as those of
the multi-disciplinary team were sought in the development of the care plan.
The patient’s detention must be reviewed by a Review Board no later than 14 days
after the making of the admission order or renewal order concerned.
There should be no change in the current make up of Review Boards at this stage. The
question of having a one-person Review Board should be re-examined in any future
review of the mental health legislation.
The Review Board members must continue to be clearly separate from the original
decision—maker and those conducting the independent multi-disciplinary assessment
for the Review Board.
The ‘other person’ appointed to the Review Board should be known as the ‘community
member’ and the person appointed to this role should not be or never have been a
Medical Practitioner, Nurse or Mental Health Professional, Barrister or Solicitor in the
State or in another jurisdiction.
A patient should have a legal right to have a Review Board deferred for specified
periods (2 periods of 14 days) if that is his/her wish. The deferral would have to be
sought through the patient’s legal representative.
The following individuals must attend a Review Board:
- Legal representative of the patient
- Responsible treating clinician
The following individuals may attend a Review Board:
- Patient, who must always have a right to attend the Review Board
- Advocate at the invitation of the patient exercising his/her right to such support
- Independent Psychiatrist who undertook pre-Review Board assessment if the
Review Board so requests
- The author of the psychosocial report or if they are unable to attend, another
member of the multi-disciplinary team may attend on their behalf if the Review
Board so requests.
It should be a matter for the Review Board to decide which additional persons should
attend the Review Board hearing other than the absolute right of the patient to attend,
their legal representative and their advocate if the patient so requests.
The patient’s detention must be subject to an assessment report by an independent
Psychiatrist with input (to be officially recorded) from another Mental Health
Professional of a different discipline to be carried out within 5-7 days of the Review
Board hearing.
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62.

63.

64.

65.

The range of Mental Health Professionals that the independent Psychiatrist must
consult with for a Section 17 assessment should be specified.

A psychosocial report should also be carried out by a member of the multi-disciplinary
team from the approved centre who is registered with the appropriate professional
regulatory body (i.e., CORU, Nursing and Midwifery Board or Medical Council) in the
same timeframe as that recommended for the independent Psychiatrist report. This
report should concentrate on the non-medical aspects of the patient’s circumstances.

The revised legislation should provide for the oversight of the integrity of the process
of Review Boards by the Mental Health Commission in line with best practice.

This would include a mechanism to allow information in relation to decisions of Review
Boards to be published in anonymised form which will ensure patient confidentiality.
This will allow such decisions to be available for the Mental Health Commission and/or
the public to view.

Renewal Orders

66.

67.

68.

69.

Renewal orders must be certified by a Consultant Psychiatrist after consultation (to be
officially recorded) with at least one other Mental Health Professional of a different
discipline involved in the treatment of the person at the approved centre.

Renewal orders at present can be for up to 3 months, 6 months or a year. The Group
believes that the 3™ renewal order of up to 12 months is too long and should be reduced
to a period not exceeding 6 months.

Section 15(2) should be amended by adding ‘and such renewal order shall only come
into effect on the expiration of the time period provided for in the previous order be it
an admission or renewal order’.

The Group agreed that there was no need for a ‘slip-rule’ procedure and it was best to
leave section 18(1)(a)(ii) as it stands.

Absence With Leave

70.

The provisions of Section 26 regarding permission to be absent from an approved
centre for a specified period should be retained with greater clarification being provided
in a Code of Practice (to be developed by the Mental Health Commission) which would
outline the precise circumstances in which such provisions can be used. The time limit
for such absences should be a maximum of 14 days and they should not be used as
quasi-community treatment orders.

Grounds for Appeal

71.

72.

Grounds for appeal to the Circuit Court should be amended such that the onus of proof
as to the existence or otherwise of a mental illness that meets all the criteria for
detention falls on the approved centre rather than the patient as is currently the case.
S.1. 11/2007, Circuit Court Rules (Mental Health) should be amended to reflect the fact
that the approved centre should be the respondent in cases brought before the Court
and the Mental Health Commission’s potential involvement should be as a Notice
Party.

Change of Status from Voluntary to Involuntary

73.

74.

The Group recommends that the existing powers of the Act to initially detain a voluntary
patient and to allow for a change of status from voluntary to involuntary must remain.
These powers insofar as possible, should only be used in very exceptional
circumstances.

A Consultant Psychiatrist who has the clinical responsibility for the treatment of a
patient, a Registered Medical Practitioner, Registered Psychiatric Nurse or a Mental
Health Professional (registered with CORU in the case of the latter) who considers that
a voluntary patient would satisfy the criteria for detention may detain such patient for a
maximum period of 24 hours initially.
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75.

76.

77.

78.

79.

80.

81.

The Group recommends that during the initial detention period of 24 hours, an
Authorised Officer should be called to attend the approved centre to consult with the
patient and staff and make a determination as to whether or not to make an application
for involuntary admission.

The Authorised Officer must consider the alternatives available, offer advice and
mobilise support for the service user and the family where necessary.

Where the officer believes that the person satisfies all the criteria for detention and
there is no alternative to detention, the officer should make an application for an
involuntary admission in the normal way (this application must be made within the initial
24 hours referred to above and then be subject to the time restrictions for completion
of the process as though it was initiated in the community).

A Registered Medical Practitioner who is not the owner of an approved centre or an
employee or agent of such centre, to which the person is to be admitted, should
examine the patient within 24 hours of the application being made by the Authorised
Officer and determine if there is a need to make a recommendation for admission.
The Group also agrees that it should no longer be a requirement that a patient must
first indicate a wish to leave the approved centre before the involuntary admission
process is initiated. The Act should also be amended to specifically allow that process
to be initiated in such cases in the approved centre in line with the recent High Court
ruling on this matter (Judgement of KC v Clinical Director of St. Loman’s Hospital).
The Group recommends that every time section 23 is used to initially detain a patient
(even if section 24 is not subsequently used to detain the person) the Mental Health
Commission should be notified.

The Group also recommends that section 24 should be amended to state clearly that
the involuntary admission procedure to be followed under this section is similar to the
procedure set out in Sections 9, 10, 11 and 14, with any necessary modifications.

Consent to Treatment

82.
83.

84.

85.

86.

87.

The right of voluntary patients to refuse treatment should be explicitly stated.

All patients should be supported to make informed decisions regarding their treatment
and ‘consent’ as defined in Section 56 relating to consent to treatment should include
consent given by a patient with the support of a family member, friend or an appointed
‘carer’, ‘advocate’ or a support decision maker appointed under the proposed capacity
legislation.

Section 57 should be amended so that the informed consent of a voluntary patient is
required for all treatment.

Informed consent is also required from involuntary patients who are deemed capable
of giving such consent.

A Consultant Psychiatrist, after consultation (to be officially recorded) with at least one
other Mental Health Professional of a different discipline involved in the treatment of
the patient, may administer treatment to a detained patient who lacks capacity where
the patient does not have a DMR and the Consultant Psychiatrist considers it
immediately necessary for the protection of life of the person, for protection from a
serious and imminent threat to the health of the person, or for the protection of other
persons that he or she should receive such treatment and there is no safe and effective
alternative available. Where a patient lacks capacity but has a DMR appointed under
the capacity legislation, the DMR may accept or refuse treatment for the patient.

A Consultant Psychiatrist can override the decision of a DMR to refuse treatment on
behalf of an involuntary patient in emergency circumstances where the treatment is
deemed necessary, the patient is injurious to self or others and no other safe option is
available. A Mental Health Review Board must meet within 3 days to determine that
the treatment was given in the appropriate emergency circumstances. If the Review
Board agrees that the circumstances were of an emergency nature, then the treatment
authorised by the Consultant Psychiatrist may continue for as long as the emergency
circumstances prevail subject to other provisions relating to second opinions etc.
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88.

89.

The Group would emphasise the ongoing need for services to ensure that manual or
other forms of seclusion and restraint are used only as a last resort, only where there
is no other alternative and always in accordance with the rules drawn up by the
Commission.

The Group believes it would be more appropriate for the section of the Act (69) dealing
with seclusion and restraint to be included in Part 4 of the Act which deals with consent
to treatment. The Group also recommends that the section should be broadened to
include all forms of restraint including manual or other forms of seclusion or restraint,
and appropriate guidelines should be produced by the Mental Health Commission. In
addition, it should be made clear that this section applies to patients in the Central
Mental Hospital.

Electro-Convulsive Therapy (ECT)

90.

91.

Section 59 should be amended to remove the authority to give ECT without consent in
any circumstance where the patient is capable of giving consent but unwilling to do so.
The Group recommended that the first possible opportunity should be taken to effect
this change in the context of any future miscellaneous health bill. Where the patient is
unable to give consent but a decision-making representative appointed legally under
capacity legislation for the person gives that consent on the patient’s behalf, then ECT
may proceed.

Where a patient does not have capacity and a decision-making representative does
not give consent to ECT, such treatment may only take place where it is required as a
life-saving treatment, for a patient where there is a threat to the lives of others or where
the condition is otherwise treatment resistant, and such ECT may then only be
administered subject to approval by a Mental Health Review Board which must
convene within 3 days of the decision being taken.

Administration of Medicine

92.

93.

94.

95.

96.

97.

The reference to ‘unwilling’ should be removed from Section 60, and where any patient
who has the capacity to make a decision refuses to take medicine, this decision will be
respected. The Group recommended that the first possible opportunity should be taken
to effect this change in the context of any future miscellaneous Health Bill.

Section 60 should also be amended so that medicine may be administered to a
detained patient without capacity for the purpose of ameliorating his or her condition
for a period not exceeding 21 days. The recommendation to continue the
administration of medicine beyond 21 days must be made by the treating Consultant
who must also consult with another Mental Health Professional of a different discipline
involved in the treatment of the patient and this must be officially recorded. The
recommendation to extend the administration of medicine beyond 21 days must also
be authorised by a second Consultant Psychiatrist from outside the approved centre.
Section 60 should be amended to reflect the fact that the continued administration of
the medicine concerned must be of therapeutic material benefit to the patient.

Further reviews of treatment should be undertaken every three months, and in the case
of the first such review, a patient may request that this review take place at an earlier
stage.

The recommendation to continue the administration of medicine every three months
must be made by the treating Consultant who must also consult with another Mental
Health Professional of a different discipline involved in the treatment of the patient and
this must be officially recorded. The recommendation to extend the administration of
medicine every three months must also be authorised by a second Consultant
Psychiatrist from outside the centre.

Where psychotropic medication is proposed, the views of the patient should be
recorded and, if appropriate, consultation held with the patient’s family or advocate,
also to be recorded. The functions of the Inspector of Mental Health Services could be
extended in this area.
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Provision of Information on Admission to Approved Centres and Complaints

Mechanisms

98.

99.

100.

101.

On admission to an approved centre, every patient should have a right to information
which would include their rights as a voluntary or involuntary patient, their rights
regarding consent to or refusal of treatment, the range of services available in the
centre, and any additional information as outlined in the Mental Health Commission
Code of Practice.

There is also an obligation to ensure that the patient is made aware of the complaints
mechanisms in place at the centre and any general complaints mechanisms that exist
within the service generally.

The Group re-iterates that it is mandatory for the Inspector of Mental Health Services
to meet a patient who has made a complaint when he/she is subsequently inspecting
that approved centre and all patients must be informed of this right on admission to an
approved centre and on the process for contacting the Mental Health Commission.
The Expert Group is not recommending a separate Mental Health Ombudsman at this
juncture, however it should be re-examined as part of future reviews of any new Act.

Care Plans and Discharge Planning

102. Care planning function should be strengthened and extended to all persons in

receipt of mental health services and provide a seamless recovery-based approach
towards discharge and support in the community.

103. Recovery plans should be reviewed on a regular basis and the timing of the reviews

should be decided based on the patient’s individual needs.

104. Patients must be offered the opportunity to sign off on their recovery plans and this

must be recorded.

105. Evaluation and feedback should form part of the review of a recovery plan and there

should be a need to show evidence of the undertaking of a review.

106. Wording of the legislation should be amended to ensure that it is the multi-disciplinary

team that has responsibility for the clinical content of recovery plans rather than the
proprietor.

107. Care plans should be renamed as recovery plans and should refer to the person

rather than the patient.

108. Discharge plans must form part of a person’s individual recovery plan.
109. It is desirable that discharge planning meetings should take place with family

members, carers or chosen advocate (with the consent of the patient) and there
should be robust codes of practice produced on their implementation.

110. Section 66 should be strengthened further to cover community based services.

Children
111. Provisions relating to children should be included in a standalone Part of the Act and

any provisions of the Child Care Act 1991 which apply should be expressly included
rather than cross referenced.

112. Child should be defined as a person under 18 and thus brought into line with the

Children Act 2001.

113. Dedicated Children’s Part of the Act should stipulate the following guiding principles:

a. Every child should have access to health services that aim to deliver the highest
attainable standard of child mental health.

b. The autonomy and self-determination of the child should be respected insofar
as practicable in conjunction with parents or persons as required acting in loco
parentis.

c. There must be consultation with the child at each and every stage of diagnosis
and treatment with due weight given to his/her views consistent with his/her
age, evolving capacity and maturity and with due regard to his/her will and
preferences.
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d. Services should be provided in an age-appropriate environment wherever
possible.

e. Services should be provided in close proximity to family and/or carers wherever
possible.

f. The child must receive the least intrusive treatment possible in the least
restrictive environment possible.

g. Where there is an intervention on behalf of the child, his/her best interests must
be taken into account, and ‘best interests’ must be defined in a way that is
informed by the views of the child, bearing in mind that those views should be
given due weight in accordance with his/her age, evolving capacity and maturity
and with due regard to his/her will and preferences.

114. Children aged 16 or 17 should be presumed to have capacity to consent / refuse
admission and treatment.

115. For an admission of a 16 or 17 year old to proceed on a voluntary basis, the child
therefore must also consent or at least must not object to his/her voluntary admission.

116. Where a 16 or 17 year old objects, the case should then be referred to a child friendly
District Family Law Court which can determine whether the child has the necessary
maturity or capacity to make an informed decision. If the Court determines that the
child has the necessary maturity and capacity, admission may only proceed on an
involuntary basis by order of the Court. Where the Court determines that the child
does not have the necessary maturity and capacity then voluntary admission may
proceed with the consent of the parents or person as required acting in loco parentis.

117. The Group acknowledges that there should be no automatic presumption of capacity
for children under the age of 16.

118. In the case of a child under the age of 16, voluntary admission should only take place
where the parents or person as required acting in loco parentis consents, however
the views of the child must be heard by parents and service providers and given due
weight in accordance with the child’s evolving capacity and maturity.

119. Admission and renewal orders for the involuntary detention of a child (under 18)
should continue to require a Court Order and require justification that it is used as a
last resort.

120. The requirement to notify the Mental Health Commission of information relating to
admission and discharge of children should be elevated to primary legislation.

121. Advocacy services to children and to the families of children in the mental health
service should be available.

122. Gardai (for clarity purposes) should be given the specific power to remove a child
believed to be suffering from a mental iliness satisfying the criteria for detention to a
place where an age appropriate assessment can be performed and admissions
should only be made to an age appropriate approved centre.

123. Places to which children are taken for such assessments should fulfil certain specific
criteria (e.g., availability of child and adolescent psychiatry) and that relevant
stakeholders are available, involved and informed (Gardai, parents, etc.). Also,
certain locations may be inappropriate in this regard (e.g., a care home from which a
child has absconded).

Inspections of Approved Centres and Community Services
124. The Group recommends the registration and inspection at regular intervals of the
following mental health services:
- Phase 1: Continue to register approved centres and inspect at least once in
every three years and more often according to targeted risk.
- Phase 2: Register all community mental health teams and inspect against an
increasing proportion of the services provided in the community.
- Phase 3: Register all High, Medium and Low Support Hostels; Crisis/Respite
Houses; any other Residential Services; Day Hospitals, Day Centres and other




125.

Advance

facilities in which mental health services are provided and introduce inspections
on a phased basis.
The new Act should give the Mental Health Commission specific powers to make
standards in respect of all mental health services and to inspect against those
standards. The Standards should be made by way of regulations and the regulations
should be underpinned by way of primary legislation.

Healthcare Directives

126.

127.

128.

129.

130.
131.

132.

133.

The introduction of legislation providing for advance healthcare directives which
should apply to mental health on an equal basis with general health is recommended.
Notwithstanding the introduction of legislation on advance healthcare directives as
part of the Assisted Decision-Making (Capacity) Bill, the Group recommends that
when revised mental health legislation is being framed, it either amends the Assisted
Decision-Making (Capacity) Bill if necessary or introduces provisions in mental health
law to deal in a more complete and comprehensive manner with the operation of
advance healthcare directives in the area of mental health in the longer term.

In particular, the authority to override a treatment refusal where a person’s health as
opposed to life is at risk, should be re-visited again when mental health legislation is
being framed.

An advance healthcare directive should state in clear and unambiguous terms the
specific treatments to which it relates and also the particular situations in which the
treatment decisions are intended to apply.

Advance healthcare directives should be recorded in the person’s recovery plan.

If an advance healthcare directive is overridden, the Inspector of Mental Health
Services should be notified within 3 days and it must be included in the Inspector’s
report on the approved centre.

A valid and applicable advance healthcare directive may be overridden if at the time
when it is proposed to treat the person, he or she is suffering from a mental illness
and his/her detention and treatment is regulated by Part 4 of the Mental Health Act
2001 and/or by the Criminal Law (Insanity) Act 2006. (This is merely noting the
proposed provision to this effect in the Assisted Decision-Making (Capacity) Bill).
Guidelines on advance healthcare directives should also be produced by the Health
Information and Quality (HIQA) and the Mental Health Commission with the
involvement of the appropriate professional regulatory bodies.

Contact with Families and Doctor Patient Confidentiality

134.

135.

136.

137.

Where it is deemed appropriate, there should be proactive encouragement for the
patient at all stages to involve his/her family/carer and/or chosen advocate in the
admission process and in the development of the care and treatment plan with the
patient’s consent.

All relevant professional bodies involved in mental health care should write into their
codes of practice guidelines for practitioners the need to involve families/carers in the
development of care and treatment plans with the patient’s consent especially in
cases of serious and enduring mental health problems.

The Mental Health Commission should bring this matter before their Health Social
Care and Regulatory Forum to highlight the importance of the points made and to
explore how best the relevant provisions could be expressed in codes of
ethics/practice and guidance in this area by each of the professional regulatory
bodies.

The Mental Health Commission should develop more detailed guidance in this area
for application right across the mental health sector.

Approved Clinician

138.

The Group did not recommend the introduction of an ‘Approved Clinician’ at this
stage.
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139.

The Group believes that the introduction of an ‘Approved Clinician’ should be
considered again as part of future reviews of the legislation.

Miscellaneous

140.

141.

142.

143.

144.

145.

146.

147.

148.

149.

150.

When revised mental health legislation is being drawn up, membership of the Mental
Health Commission should be reviewed in its totality as it is currently limited mostly
to professional groups and is not in keeping with the current policy to appoint through
the Public Appointments Service. Occupational Therapists are currently not
represented on the existing Mental Health Commission. The criteria for membership
should be based on the necessary skills and competencies required to govern. Ideally
professional and service user insight should be achieved through membership of the
Commission by persons who also have the necessary skills and competencies
required to govern. However, if that is not possible, the Group suggests that
professional and service user views could either be received by way of provision of
statutory advisory committees to the Board.

Appointments to the Commission should be staggered so that no more than half the
membership would be due to complete a term at any one time. This should allow for
a greater degree of continuity at Commission level rather than the current practice of
members all reaching the end of their term at the same time. Section 36 of the Act
(Terms of office of members of Commission) will need to be amended.

In addition, it should be clearly stated that no Commission member may serve more
than two consecutive terms.

Statutory responsibility for standards in mental health services (i.e., Mental Health
Commission Quality Framework) should be explicitly referenced in a revised section
33 of the Act which specifies the functions of the Mental Health Commission.
Section 55 of the Act allows the Inspector of Mental Health Services, or such other
persons, if asked by the Commission, to inquire into certain matters as set out in this
section. However, this section is silent in relation to the powers that the Inspector or
other persons would have to assist them carry out the inquiry. The Inspector can rely
on the explicit powers vested in him/her and assistant inspectors elsewhere in the
Act, but the other ‘person’ currently has no powers. The section dealing with inquiries
should specify the powers that the inquirer (Inspector or other persons) has for
carrying out the inquiry. It is suggested that the powers of the Inspector outlined in
Section 51(2) are explicitly included in a revised Section 55.

Section 51(1)(iii) of the 2001 Act should be amended to ensure that there is
compliance by approved centres with ‘all codes of practice prepared by the
Commission including the standards in mental health services.

The Group believes that it would be more appropriate to rename ‘approved centres’
as ‘registered inpatient facilities’.

The Act should be amended so that the Inspector must visit a centre and provide a
report to the Commission regarding the suitability for registration prior to it being
entered in the register of approved centres.

There are a number of amendments required in relation to the registration of approved
centres which would include the definitions of “approved centre”, ‘“in-patient”,
“resident” and “registered proprietor”. These details should be examined in more
detail when revised legislation is being drawn up.

The Mental Health Commission should have the authority to establish that a
registered proprietor, or intended registered proprietor, and each other person who
will participate in the management of the approved centre is a fit person to be the
registered proprietor of the approved centre and to participate in its management.
Section 64 should be amended to ensure that where a registered proprietor is not
compliant with the Act or Mental Health Commission requirements under the Act in
relation to one centre, any decision to de-list the registered proprietor may be deemed
to apply only in respect of that one centre or should include other centres as specified
by the Commission.
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151.

152.

153.

154.

155.

156.

157.

158.

159.

160.

161.

The procedure for removing a condition on the registration of an approved centre as
detailed in section 64(11)(a) of the Act needs to be amended as it currently requires
that if the Mental Health Commission wants to remove a condition attached to a
registration, it must first issue a proposal to the applicant or the registered proprietor
to do so and afford the registered proprietor 21 days to make representations before
it makes its decision. The Commission then makes its decision and informs the
registered proprietor that it has 21 days to appeal to the District Court. This procedure
is appropriate where the Commission is attaching a condition but not where a
condition is being removed.

The 2001 Act does not address the issue of the closure of approved centres and what
follows if a closure takes place. The Group acknowledges that to some extent this
has been dealt with in the Mental Health Act (Approved Centres) Regulations 2006
(S.1. 551 of 2006) which provide directions in relation to notice to the Commission of
the intention to close an approved centre and the transfer of voluntary patients. It is
recommended that section 64 of the Act (Registration of approved centres) should be
amended to provide for this scenario.

The Mental Health Commission should be able to request a Statutory Regulation
Report from an approved centre in a manner specified by the Commission before
they attach a condition.

Provision for the charging of appropriate fees for registration and inspection of centres
or services should be considered when revised mental health legislation is being
drawn up.

Tribunal members are currently appointed for a three year period under section 48(6)
of the Act and the Group believes that in future members of Mental Health Review
Boards should be appointed for a five year term. In addition, it should be clearly stated
that no member may serve more than two consecutive terms.

Section 48(9) gives the Mental Health Commission the authority to remove a member
from a Tribunal under certain conditions. While the Commission may form an opinion
in this regard, there is no provision in existing legislation for the Commission to
observe the workings of a Tribunal to assist them in their deliberations as to whether
a member should or should not be removed. The Group recommends that such
authority be provided to the Commission in revised mental health legislation. In
addition, the 2001 Act should be amended to allow the Mental Health Commission
develop a system of appraisal for Mental Health Review Boards. This amendment
should include appropriate linkage with Section 48(9).

The purpose of Mental Health Review Board hearings for discharged patients where
they take place pursuant to Section 28(5) of the Act should be clearly set out in any
revised legislation to ensure that the admission process was followed correctly and
that the order was made on a bona fides belief that the person was at that time
suffering from a mental iliness. Section 28 should also clearly outline that there is no
appeal to the Circuit Court under this section.

Section 73 of the Act requires that an individual receive permission of the High Court
before he or she can institute civil proceedings under the Act. Mindful of the fact that
every person with a disability should have equal access to the law, the Group believes
that this provision of the Act should now be repealed.

The Group recommends that for the purpose of clarity, the title ‘Clinical Director’ used
in the Act should be renamed ‘Director of the Approved Centre (Registered Inpatient
Facility)’ — however no change in the definition is required.

Mental Health Professional should be defined as a registered Health or Social Care
Professional working in the mental health service.

The Mental Health Commission should develop a code of practice for the assisted
admissions service. Mental health services should be required to monitor and report
on these services in a manner and frequency requested by the Mental Health
Commission.
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162.

163.

164.

165.

Section 61 of the Act is entitled “Treatment of children in respect of whom an order
under section 25 is in force’. The wording of this section when originally drafted was
based on the wording used in section 60 (Administration of medicine). However, as
the process for the detention of a child under section 25 is quite different to the
involuntary admission of an adult, section 61 should be amended to take account of
the detention process through the Courts for children.

In circumstances where a patient chooses to remain in an approved centre as a
voluntary patient after they no longer meet the criteria for detention, the Mental Health
Commission should be notified of the subsequent voluntary admission.

Section 21(2) details the circumstances where a Clinical Director of an approved
centre is of the opinion that it would be for the benefit of a patient detained in that
centre to transfer him or her to the Central Mental Hospital. The Group recommends
that once a Mental Health Review Board authorises such a transfer, such
authorisation shall remain in place for a maximum time period of 3 months and/or
certification by a Registered Medical Practitioner that the appropriate treatment in the

Central Mental Hospital is still required by the patient concerned.

When revised mental health legislation is completed but before it is commenced,
comprehensive and extensive training should be provided, with the support of service
providers, the Mental Health Commission and professional bodies, for all Mental

Health Professionals who may be involved in implementing the provisions of the
revised Act.
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