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Executive Summary

Background

As part of its terms of reference, the Housing Commission established by the Government
was asked to examine and bring forward “proposals on the Referendum on Housing referred
to in the Programme for Government”. The ninth “policy area for review” in the Commission’s
terms of reference asks the Commission to “advise the Government in an independent and
objective manner regarding the critical factors for consideration” and to “make
recommendations as to the appropriate wording to be put to the people”.

A report was prepared by the Commission’s Referendum Subcommittee that was presented
to the Commission at its June 2023 meeting (hereafter “the Majority Report”). As several
questions and concerns raised by us and others were, in our view, unaddressed in that
report, we, the undersigned, were unable to recommend the Majority Report to the Minister
and, with the Commission’s approval given in July 2023, prepared this Minority Report.

We are conscious of the terms of reference of the Housing Commission, which require it to
make a recommendation for a potential wording for a constitutional amendment on housing.
In compliance with that mandate, we make such a recommendation, although one different
in nature to that of the Majority.

No constitutional barrier to housing action

Any report on a constitutional amendment in relation to housing must, in our opinion, first
be clear on the question of whether a constitutional amendment is needed at all. For the
reasons stated in the body of this report, we believe no constitutional barrier exists to the
government taking the steps needed to address the housing crisis. In that context, an
amendment based on the premise of a “pervasive perception” of there being some
constitutional impediment to developing an effective housing policy would be not only
unnecessary but also unwise. Promoting a constitutional amendment on the basis of nothing
more than perception would very likely entail unintended consequences. Furthermore, that
perception is wrong.

We agree fully with the Majority (Majority Report, p.30) that access to housing contributes
to the common good. However, we believe that the housing crisis that prompted, among
other things, the creation of the Housing Commission is systemic in nature. For that reason,
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the appropriate remedies to address it ought to be systemic, rather than founded on
individual rights. In particular, we believe that systemic solutions are more likely to be
equitable than individual remedies, which are likely to be of most benefit to those with
greatest access to the Courts.

The Housing Commission

The circumstances determining access to housing generally are complex. Compared to an
amendment to the Constitution, legislation can better consider all potential stakeholders and
those impacted in relation to any proposed changes, and can address the needs and
concerns of all in detail and with greater certainty. The manner and quantum of the
application of State resources, and the decision as to how those resources are to be
apportioned in meeting social and economic policy, is and should remain the domain of the
democratically elected Government.

The thinking outlined in the preceding paragraphs informs our report, which is structured in
four chapters.

No necessity for constitutional amendment

Mindful of our obligations to “advise the Government in an independent and objective
manner regarding the critical factors for consideration”, the first chapter of this report
demonstrates the lack of necessity for a constitutional amendment. Specifically, as a matter
of principle, the holding of a constitutional referendum is a serious undertaking that requires
a weighty justification. Allowing one to take place in order either to correct a perception or
to engage in the signalling of values, would seem to fail any reasonable bar for such an
amendment.

If the issue is the correction of a “perception”, or a need to demonstrate State commitment
to housing, there are different measures which ought to be pursued, not least prior to taking
the drastic step of holding a referendum on these issues. As acknowledged in the Majority
Report itself, that perception is false and the existing constitutional framework is capable of
facilitating the Qireachtas and the executive in their regulation of private property rights.
We agree with the written evidence to the Housing Commission of Dr Conor Casey, Lecturer
in Law at the University of Liverpool School of Law & Social Justice, who concluded that it
would be “constitutionally irresponsible to pursue a referendum to amend Articles 40 and
43 based on nothing more than an ultimately mistaken political perception of how they are
hamstringing the ability of the Oireachtas to regulate private property rights”. Any
constitutional amendment would, thus, not be to address a deficiency but rather to create
something new.
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Analysis of the wording proposed by the Majority Report

The second chapter reviews the recommended wording of an amendment proposed in the
Majority Report, under three headings: the enforcement of a “right of access”; socio-
economic rights and the separation of powers; and the unclear meaning of “adequate
housing”. In our view, the recommendation included in the Majority Report involves the
creation of an individual justiciable right. However, the parameters and consequences of this
are uncertain and, as above, the optimal solution to the housing crisis is systemic, rather
than individual. Indeed, one concern that we have is that an individual justiciable right in the
Constitution could effectively allow the Government to avoid undertaking the systemic
solutions required and instead pay damages, when directed by the Courts, to those with
access to the legal services required to seek remedy when that right is not met. Such an
outcome would divert resources away from where they ought to be spent, namely on
housing for all, and towards the costly resolution of individual cases.

Legislate for a housing plan

In the third chapter, we outline our view that the optimal solution to address the housing
crisis is through legislation, with judicial scrutiny. In particular, the type of legislation that we
propose would align with the content of main Commission Report on housing policy and, in
a manner not dissimilar to the provisions of the Clhimate Action and Low Carbon
Development Act 2015, require that a housing plan be created and implemented. In this
sense, this Minority Report should be viewed as a complement to the main Commission
Report on housing policy. Such a plan would require compliance with specified requirements
and, in the event of there being a failure to so comply, it would be subject to judicial scrutiny,
as was the case in the Friends of the Irish Environment litigation. Given the seriousness of
the housing crisis, we believe that there should be a willingness to proceed with such
legislation as a matter of some considerable urgency.

Alternative wording for constitutional amendment

If there must be an amendment of the Constitution, then we are of opinion that it should
be in the terms described in the fourth chapter of this report. As the earlier chapters
describe, it is our view that the root cause of the housing shortage is systemic and thus the
remedy needs to be at the level of the system, not the individual. Our draft constitutional
amendment is designed with that in mind and is similar in spirit to the legislative solution
proposed in Chapter 3, enabling the Courts to scrutinise the operation of a national housing
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policy. We believe that the solutions that we propose are much more conducive to resolving
the housing problem than the majority recommendation.
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1. The Necessity for a Constitutional Referendum

1. The Report and proposed wording for an amendment to Bunreacht na hEireann
prepared by the Housing Commission (June 2023) (“the Majority Report”) proceeds on
the basis that it is the policy of the Government to propose an amendment to the
Constitution.!

The Housing Commission

2. However, the minority members (‘the Minority”) of the Housing Commission do not
support the Majority Report.

3. The Majority expressly acknowledges that no amendments to the right to private
property are necessary to facilitate housing reform, stating: “/n fact, Articles 43.2.1 and
43.2.2 of the Constitution provide considerable scope to the Oireachtas to regulate
private property rights in accordance with the principles of social justice and to
advance the common good”(Majority Report, p.3; Appendix 1, p.2).

4. Despite this, the Majority Report includes a number of concerns, including:

4.1, that “members of Dail Eireann have repeated]y articulated a perception that
the constitutional protection of private property poses a significant barrier to
measures to address housing needs.” (Appendix 1, p.9).

4.2. by “some working in housing policy, including members of the Oireachtas, that
the Constitution is perceived to be a major obstacle to remedying the housing
problems” (Appendix 1, p.9).

4.3. that “/..] the current constitutional position does not in and of itself pose an
undue barrier to measures designed to tackle the housing crisis. However, it
/s evident that there is a pervasive perception, particularly among government
actors and legislators, that the Constitution does in fact present such a barrier.
A constitutional amendment could clarify the position for the benefit of
current and future generations” (Majority Report, p.4, Appendix 1, p.10).

I The Programme for Government adopted in 2020 included a commitment to hold a referendum on housing
during the lifetime of this Government. Department of the Taoiseach, Programme for Government: Our
Shared Future (October 2020) at 120, available at https:/www.gov.ie/en/publication/7e05d-programme-for-
government-our-sharedfuture/. The Referendum on Housing Terms of Reference are as follows:

“Examine and report on the referendum on housing. The Commission will establish a Subcommittee with
appropriate expertise to examine the complex constitutional questions arising and examine the various
proposals that have been made around potential wording for an amendment to the Constitution. It will
aavise the Government in an independent and objective manner regarding the critical factors for
consideration and will make recommendations as to the appropriate wording to be put to the people.”



https://www.gov.ie/en/publication/7e05d-programme-for-government-our-sharedfuture/
https://www.gov.ie/en/publication/7e05d-programme-for-government-our-sharedfuture/

An Coimisitin Tithiochta

/\

It is clear that the difficulty the Majority describes is not, in truth, a legal or
constitutional difficulty, but rather one of political perception and unwillingness to rely
on, and, if necessary, test, the present scope for the Constitution to support
progressive housing reform.

The Housing Commission

The Majority Report also cites the need for the State to signal its recognition of the
importance of housing: /t is a declaration of the commitment of the organs of the
State to certain values and goals. A proposed amendment in relation to housing would
give the citizens of Ireland an opportunity to express now and for future generations
the importance of access to adequate housing in a modern state.” (Majority Report,
p.4, Appendix 1, p.10)

The position of the Minority is that the proposal to hold a referendum to amend the
Constitution in order to correct a “perception”, or to clarify or demonstrate
commitment to solving the housing crisis is misguided and unjustifiable. In the
remainder of this chapter, we explore in greater detail five points following on from
this.

1.1 Threshold for Amendments

8.

First, as a matter of principle, the holding of a constitutional referendum is a serious
undertaking that requires a weighty justification. History shows us that the impact of
an amendment is potentially far-reaching and profound. Constitutional referendums
are expensive and time-consuming undertakings.? While there are many different
reasons why a constitutional referendum might be required, allowing one to take place
in order either to correct a perception or to engage in the signalling of values, would
seem to fail any reasonable bar for such an amendment.

1.2 Lack of Constitutional Barriers

9.

Second, as acknowledged in the Majority Report itself, the existing constitutional
framework is capable of facilitating the Oireachtas and the executive in their regulation
of private property rights in accordance with the principles of social justice and to
advance the common good. In simple terms, the current Constitution is sufficient to
permit legislation which can address the housing crisis. Accordingly, the “perception’

2 In an answer to a Parliamentary Question in 2022, Minister McGrath gave the cost of 10 referendums held
since 2000, for which information is available. The median cost was €14.8 million. For more, see
https:/www.oireachtas.ie/en/debates/question/2022-02-15/321/.
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that the proposed referendum seeks to address is false, and a referendum not
necessary if those are the only grounds proposed.

In this regard, the authors of Kelly: The Irish Constitution, the leading text on Irish
constitutional law, note that “considerable latitude is given the Oireachtas to regulate
and organise a modern econom)y’ and that the “popular conception to the contrary is
a pure myth!”

Article 40.3.1° and Article 43 of the Constitution protect private property and Article
40.5 offers specific protection of the home, describing the “awelling of every citizen’
as being “inviolable’. All of these relevant constitutional protections inform each other.*

It is correct to acknowledge that, though a right to housing is not explicitly protected
by the Constitution, the importance of the “dwelling”and the “home”in the system of
values enshrined in the Constitution is reflected and recognised by Article 40.5
(Majority Report, p.3). Although Article 40.5 has operated most frequently to confer a
‘negative” substantive protection of the dwelling from unlawful entry and interference
by the State (Majority Report, p.3), Article 40.5 has also been interpreted to confer
‘positive” procedural protection, such as, for example, a guarantee that those who
occupy dwellings are afforded a fair and independent procedure prior to any decision
(whether taken by a public or a private entity) that would result in the loss of a
dwelling.> The potential legal significance of Article 40.5 and its scope for development
by interpretation in future case law has been noted.®

By Article 40.3.1° of the Constitution, the State is enjoined to protect property rights
‘as best it may"from ‘unjust attack’. The qualifying words “as best it may”clearly imply
that there are circumstances where the State “may have to balance its protection of
the right as against other obligations arising from regard for the common good'” To
establish an “wunjust attack”on property rights, a plaintiff challenging legislation alleged
to interfere with his property rights bears the onus of establishing that the interference

S Kelly: The Irish Constitution (5" ed., Bloomsbury Professional, 2018) xvii.

4 Reid v Industrial Development Agency [2015] IESC 82, [2015] 4 I.R. 494 (McKechnie J), pp. 516-517.

5 Kelly v Dublin City Council [2012] \EHC 94 /rish Life and Permanent v Duff [2013] IEHC 43, [2013] 4 |.R.
96: Lattimore v Dublin City Council [2014] IEHC 233; McDonagh v Clare County Council [2022] IESC 2,
[2022] 1 I.L.R.M. 353.

6 Kelly: The Irish Constitution (5% ed., Bloomsbury Professional, 2018), §[7.5.57].

7 Moynihan v Greensmyth [1977] |.R. 55 (O'Higgins C.J.) p.71.
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of which he complains is not reasonably required by the exigencies of the common
good.®

The Housing Commission

Similarly, by Article 43.2.1° the Constitution expressly states that the State recognises
that the exercise of the right to private property ought, in civil society, to be regulated
by the principles of social justice. Article 43.2.2° goes on to state that the State,
accordingly, may as occasion requires delimit by law the exercise of the said rights with
a view to reconciling their exercise with the exigencies of the common good.

The State has broad powers to regulate the right to private property for the exigencies
of the common good. When considering whether legislation constitutes an “wunjust
attack” within the meaning of Article 40.3.2°, the courts consider matters such as
retrospectivity, lack of fair procedures, unreasonableness and irrationality,
discrimination, lack of proportionality and, in some cases, the presence or absence of
compensation.?

When legislation is challenged, it is usually subjected to a proportionality analysis. The
inquiry is whether, objectively viewed, any interference with property rights that the
legislation entails is indeed required for the common good and is reasonably
proportionate to the ends sought to be achieved.

It is certainly the case that there have been some decisions over the years which
demonstrate protection for the profitable use of private property.’® However, the
judgments of the Supreme Court in several cases, including notably Re Article 26 and
Part V' of the Planning and Development Bill 1999, lend strong support to the view
that the Oireachtas has adequate and ample powers to regulate property rights for the
exigencies of the common good and in the interests of social justice and particularly
to pursue an objective relating to housing.

A number of examples in the case law following on from that decision demonstrate
that the courts will afford deference to the evaluation of the Oireachtas regarding

8 Cafolla v Attorney General [1985] I.R. 486 (Costello J), p.495.

? ) & J Haire and Company Ltd v Minister for Health [2009] IEHC 562.

10 See for example Blake v Attorney General [1982] |.R. 117, Re Article 26 and the Housing (Private Rented
Dwellings) Bill 1281 [1983] I.R. 181 and Re Article 26 and the Employment Equality Bill 1996 [1997] 2 |.R.

321.

1 The Planning and Development Bill 1999 [2000] 2 |.R. 321. See Appendix 1 for further analysis.
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distributive measures taken with the urgent objective of addressing an acute economic
or social crisis.1?

19. Indeed, the consensus among the leading constitutional scholars in this area is that
there is significant scope to introduce redistributive measures within the framework of
the existing property rights guarantees.*?

20. The scope for action is already reflected in the recent introduction of measures such
as rent pressure zones, vacant site levies, increased powers of compulsory acquisition
in the Land Development Agency Act 2021, restrictions on short-term letting, and
Covid-19 temporary moratoriums on evictions in the private rental sector.

21. However, an Oireachtas Research Paper published in September 2019 purported to
show that on twelve separate occasions over recent years, pending legislation in the
Dail has not progressed due to the spectre of Article 43 being raised as a barrier.'*
This paper was relied upon in numerous submissions to the Housing Commission for
the preparation of the Majority Report. Advice from the Attorney General is privileged
and is not usually revealed. Some advice over the years may have been overly cautious
on the issue of the scope of permissible action.!®

22. In summary, the Minority supports the position articulated by Dr Conor Casey, who
concluded that it would be:

!..constitutionally irresponsible to pursue a referendum to amend Articles 40
and 4.3 based on nothing more than an ultimately mistaken political perception
of how they are hamstringing the ability of the Oireachtas to regulate private
property rights.¢

12 ) & J Haire v Minister for Health [2009] IEHC 562; Unite the Union v The Minister for Finance [2010]
IEHC 354; Dowling v Minister for Finance [2018] IECA 300. See Appendix 2 for further analysis.

13 See Walsh,  The Constitution, Property Rights and Proportionality: A Reappraisal (2009) 31 DULJ 1. See
also Casey, (2022) ‘Written evidence to the Government of Ireland’s Housing Commission’. See Appendix 3
for further analysis.

4 Keyes, “Briefing Paper: Property Rights and Housing Legislation”, Oireachtas Library and Research Service,
2019. Available here: https:/colettekelleher.ie/wp-content/uploads/2020/01/Enquiry-2019 715-Property-
rights-and-housing-legislation.pdf

15 See Appendix 4 for further analysis.

16 Conor Casey, “Written evidence to the Government of Ireland’s Housing Commission submitted by Dr
Conor Casey, Lecturer in Law at the University of Liverpool School of Law & Social Justice”,

Housing Commission Conference on a Referendum on Housing in Ireland May 10/11 2022, at para 6,
available at https:./www.gov.ie/en/publication/127ea-conference-on-a-referendum-on-housing-in-ireland/

11
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1.3 Correcting Perceptions

23.

24,

25.

26.

27.

28.

Third, if the issue is the correction of a “perception’, or a need to demonstrate State
commitment to housing, there are different measures which ought to be pursued, not
least prior to the drastic step of holding a referendum on these issues.

If it is accepted that leading constitutional lawyers are correct in their thesis that the
majority of Court decisions over the years have favoured the public interest, not
property rights, then arguably what is required is the correction of the misconceptions
of those who are apparently blocking housing legislation on the basis that it might
offend constitutional property rights.

Progressive legislation could be introduced which would promote and protect the right
to housing, having regard to the impact on private property rights.

Where appropriate, the State should adopt a different approach on the limits of
permissible legislation. It is obviously necessary for there to be a strong public interest,
and for the proportionality of any impact on property rights to be clear. As Hogan and
Keyes observe:

An expensive and time-consuming referendum would not be necessary if the
Government and its legal advisers were prepared to adopt a more nuanced
approach to constitutional property rights, and allow more interventionist
legislation to be evaluated by the courts.”1”

It is possible that a bill could be referred by the President to the Supreme Court under
the Article 26 reference procedure. The recent invocation of this procedure in the case
of the Judicial Appointments Commission Bill 20228 demonstrates this process in
action.

Alternatively, the constitutionality of the legislation once enacted, can be tested in the
Irish courts by individual litigants. In the view of the Minority, and again bearing in mind
existing constitutional case law, it is likely that the courts would be alive to the need
to exercise restraint in reviewing the assessment of the Oireachtas on the appropriate
balance to be struck between the protection of property rights in Article 40.3.1° and

7 Hogan and Keyes, The Housing Crisis and the Constitution’ (2021) 65 Irish Jurist 87.
18 https:/www.irishtimes.com/crime-law/courts/2023/10/13/president-expected-to-refer-bill-for-new-

judicial-appointments-system-to-supreme-court/. In a statement, the Minister for Justice and government

welcomed the referral. They said the government believes the Bill is constitutional but testing it at this stage is
“‘welcome and appropriate given the importance of judicial appointments in the constitutional architecture of the

Staté'.
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Article 43 of the Constitution and the exigencies of the common good in the urgent
context of what the Supreme Court has itself acknowledged to be a “a crippling
housing crisis’.*?

The Housing Commission

29. Furthermore, the courts are experienced in engaging with housing legislation, and in
several cases have incrementally expanded protection for vulnerable groups such as
members of the Traveller Community, as documented in Appendix 2 of the Majority
Report.?0

30. Additionally, it is worth noting that the executive and legislative branches of
Government are not “at large” in how they address the housing crisis. The State has
signed and ratified several international human rights treaties that acknowledge a right
to housing to some degree, for example Article 11 of the International Covenant on
Economic Social and Cultural Rights, ratified by Ireland in 1989.21 The State’s
international law obligations condition its approach to the enactment of measures to
address the housing crisis. They provide a floor of legal protection for housing,
something the Majority Report argues should exist:

A key point made at the Conference on a Referendum on Housing held in
May 2022 was that constitutional amendments cannot dictate granular policy,
and the right to housing was no different. Recognition of the right would not
direct any specific housing policy. Rather, it would provide a ‘floor’ of legal

Y Fagan v Dublin City Council [2019] 1IESC 96 (Irvine J) (§41).
20 \n O'Donnell v South Dublin County Council[2015] IESC 28, the Supreme Court considered the position
of a family who were members of the Traveller Community living in a two-bedroom adapted caravan/mobile
home which the South Dublin County Council had provided to the family. MacMenamin J held that the
evidence did not show that the County Council performed its statutory duty towards Ellen, a 15 year old girl
with cerebral palsy ‘insofar as it was practicable’ as the Constitution provides. See Appendix 5 for further
analysis.
2% Article 31 of the revised European Social Charter (Revised) concerns the right to housing. While Ireland
has not ratified Article 31, it is bound by Article 16 of the Charter, which protects the general right of
families to social, economic and legal assistance. Under the Charter, State Parties should:

- Take the legal, financial and operational measures, to the maximum of their available resources,

necessary to ensure progress towards realising the right to housing;

- maintain meaningful statistics on needs, resources and results;

- undertake regular reviews of the impact of the strategies adopted;

- establish a meaningful timetable for progress; and

- pay close attention to the impact of the policies adopted on vulnerable individuals and groups,

including children.

The European Committee on Social Rights (ECSR) has found Ireland to be in breach of Article 16 of the
Charter on two occasions:
https:/www.pila.ie/resources/bulletin/2021/03/24/european-committee-of-social-rights-highlights-
ongoing-rights-violations-of-local-authority-tenants-and-travellers
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protection for this basic human need when the State is carrying out its duties.”
(Majority Report, Appendix 3, p.34)

The Housing Commission

31. The Minority believes that the Majority Report does not convincingly demonstrate that
it is necessary to amend the Constitution to facilitate the introduction of progressive
legislation which would further the right to housing.

32. In Chapter 3 of this report, it is suggested that legislation is passed which imposes a
housing plan obligation in terms similar to those used in the Climate Action and Low
Carbon Development Act, 2015. In such an eventuality, it appears likely that the courts
would be able to review it, as they did in the Friends of the Irish Environment
litigation.??

1.4 Impact of Constitutionalisation

33.  Fourth, in circumstances where the aim of the proposed constitutional amendment is
improving or ending the housing crisis, it is not at all clear that constitutionalising a
right to housing will lead to this outcome. The amendment of the Constitution would
certainly represent a grand symbolic gesture or statement. However, it is difficult to
see how it will bring about the systemic change needed. Instead, the Minority is of the
view that it is likely that there will be contentious legal actions following on from an
amendment that has individual persons as its focus. It is also likely that attention will
be diverted from the legislative and executive branches of the State, who should, being
in control of State resources, be the main actors in giving effect to this proposed right.
In this regard, it was noted in some submissions to the Housing Commission that the
resolution of our current housing crisis lies, at the risk of stating the obvious, in the
provision of more houses.?? The provision of additional housing depends on a
multiplicity of actions being taken, advance planning, and the availability and allocation
of resources. A constitutional amendment cannot, of itself, generate these additional
resources. Furthermore, the particular wording proposed in the Majority Report will
place the judiciary in the invidious position of adjudicating on resource allocation, as
discussed further in Chapter 2.

22 Friends of the Irish Environment v Government of Ireland [2020] IESC 49
23 Citizens Information Board, Submission to the Housing Commission on Inserting a Right to Housing in the
Constitution, page 3. See Appendix 6 for further analysis.
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1.5 A Reviewable Plan

34. Fifth and finally, without prejudice to the foregoing arguments, the Minority suggests

35.

that as an alternative, if a referendum is to occur, the proposal should be that described
in the Majority Report (at p.23) as the fifth alternative amendment:

‘Fifth, a further alternative amendment, under Article 45, could be to include
an obligation on the State to draw up a long-term plan on housing, which
would be reviewable by the courts...”

This proposal will be examined further in Chapter 4. In brief, it appears to the Minority
that the Majority’s aims of correcting perceptions and signalling values would be met
with this proposal.

1.6 Summary

36.

37.

38.

39.

In summary, the Minority is respectfully of the view that the Majority Report does not
sufficiently substantiate the conclusion that an amendment of the Constitution is
necessary to clarify the law. Nor is an amendment necessary to ‘clarify for future
generations, the State’s commitment to housing”(Majority Report, p. 4).

The Minority is concerned that the weight afforded to the perception of the existing
protection of property under Article 40.3.1° and Article 43 of the Constitution as
presenting an obstacle to progressive housing policy is misguided.

In fact, as acknowledged in the Majority Report, and as reflected in the analysis of
leading constitutional scholars, the current constitutional framework provides ample
scope for measures to address the housing crisis.

The Minority is of the view that there are alternative measures that should be pursued
in preference to amendment of the Constitution. These alternatives are explored in
Chapters 3 and 4.
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2. An Analysis of the Proposed Amendment

40.

41.

42.

43.

44,

The amendment proposed by the Majority Report is in the following terms:
Article 40A - Housing

1° The State recognises that having a home is of fundamental importance to
quality of life and that access to adequate housing, by facilitating the
development of family, social and community relationships, promotes the
common good.

2° The State therefore guarantees to every citizen a right of access to
adequate housing and pledges, as far as practicable, by its laws to protect and
vindicate that right.”

The proposal is to create a new stand-alone right, placed in the Fundamental Rights
section of the Constitution, and of apparently equal value and standing to rights such
as the right to life, equality, liberty, one’s good name, freedom of expression, and
property rights. It is not contained within Article 45, which concerns the Directive
Principles of Social Policy. Those principles are expressed to be for the general
guidance of the Oireachtas, and they are non-justiciable.?*

The Minority considers that there are a number of significant difficulties with the
substance and wording of the proposed amendment.

The Minority will address its concerns with the proposed wording under the following
three headings: (i) the enforcement of a “right of access”; (ii) socio-economic rights and
the separation of powers; (iii) the unclear meaning of “adequate housing”.

The Minority is of the view that the proposed wording of the amendment is vague, and
that if adopted, the amendment could create a far-reaching justiciable right, liable to
present serious difficulties for the judicial branch of government.

2.1 Enforcement of a ‘right to access’

45.

The Majority Report suggests that referring to the “right of access to adequate
housing’ rather than the “right to housing” will mean that Courts will only enforce the

24 Article 45 is prefaced as follows: “The principles of social policy set forth in this Article are intended for the
general guidance of the Oireachtas. The application of those principles in the making of laws shall be the
care of the Oireachtas exclusively, and shall not be cognisable by any Court under any of the provisions of
this Constitution.”
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right “where the State is guilty of systemic or persistent failure to provide the economic
and other conditions in which adequate, affordable and appropriate housing can be
secured’ (Majority Report, p. 28).

There are a number of obvious problems with this analysis.

First, this view is stated to be based on the experience in other jurisdictions, namely
those reviewed in Appendix 4 of the Majority Report:

‘International experience with constitutionalising rights to housing has
demonstrated that changes tend to be incremental, with the judicial branch
exercising its powers only where there has been persistent and systemic
failure.” (Majority Report, p. &).

In this regard, the Minority is concerned about the reliance on other jurisdictions
referenced in the report, because the wording is very different in each case to the
wording proposed by the Majority Report.

The Minority notes, for example that Section 26.2 of the Constitution of South Africa
specifically provides that ‘ft/he state must take reasonable legisiative and other
measures, within its available resources, to achieve the progressive realisation of this
right.”

It is suggested that “[t/he result of the inclusion of the concepts of progressive
realisation and resource availability is to qualify the scope of the state’s positive
obligations.” (Appendix 4, p.43)

The Minority understands that, for example, Section 26.2 of the Constitution of South
Africa has been interpreted by the South African Constitutional Court to mean that:

“[..] the obligation does not require the State to do more than its available
resources permit. This means that both the content of the obligation in
relation to the rate at which it is achieved as well as the reasonableness of the
measures employed to achieve the result are governed by the availability of
resources. Section 26 does not expect more of the State than is achievable
within its available resources.” %>

2> Government of the Republic of South Africa v Grootboom [2000] ZACC 19 (Yacoob J) (§46), Thubakgale v
Ekurhuleni Metropolitan Municipality [2021] ZACC 45 (Majiet J) (§155).
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52. Section 26.2 does not, therefore, confer, for example, a directly enforceable obligation
upon the state to provide every citizen with a house immediately,2® or by a particular
date.?’ It also would appear that role of the courts in enforcing socio-economic rights,
including the right to adequate housing under Section 26.1 of the Constitution of
South Africa, is the review of measures taken by the state on the ground of
reasonableness.?8

53. The Minority observes that it would appear that a similar observation may be made
concerning Article 65 of the Constitution of Portugal (Appendix 4, p.59), insofar as
Article 65.1 provides for the right ‘7o have an adequately sized dwelling that provides
them with hygienic and comfortable conditions [...]” and Article 65.2 specifies the
obligations the state shall have to ensure that right, namely:

‘(@) Planning and implementing a housing policy that is embodied in general
town and country planning documents and supported by urban planning
documents that guarantee the existence of an adequate network of transport
and social facilities,

(b) In cooperation with the autonomous regions and Local Authorities,
promoting the construction of low-cost and social housing;

(c) Stimulating private construction, subject to the general interest, and access
to owned or rented housing;

(@) Encouraging and supporting local community initiatives that work towards
the resolution of their housing problems and foster the formation of housing
and self-building cooperatives.”

54. Again, the Minority would note the comment on Article 65 of the Constitution of
Portugal made by the Majority Report (Appendix 4, p.60) that:

“The Constitutional Court’s jurisprudence on the right to housing is sparse
and, where it has interpreted the right, it has left a wide margin of appreciation
to the political branches to decide how best to implement the right. The
court’s jurisdiction is confined to abstract review.”

26 Mazibuko v City of Johannesburg [2009] ZACC 28 (O'Regan J) (§48-50).

27 Thubakgale v Ekurhuleni Metropolitan Municipality [2021] ZACC 45 (Majiet J) (§150).

28 Mazibuko v City of Johannesburg [2009] ZACC 28 (O'Regan J) (§67), Thubakgale v Ekurhuleni
Metropolitan Municipality [2021] ZACC 45 (Majiet J) (§167).
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55. The Minority respectfully questions the relevance of the International Comparative
Analysis on Housing Rights, as set out in Appendix 4 of the Majority Report. While it
is undoubtedly the case that international law perspectives can be illuminating, it
appears that the authors of the Majority Report have fallen into error in concluding
that international experience will lead to a limited interpretation of the proposed
wording, such that the right will only be enforced where the State is guilty of systemic
or persistent failure to provide the economic and other conditions in which adequate,
affordable and appropriate housing can be secured.

56. Incidentally, the Minority also observes that both Portugal?’ and South Africa®® are
currently experiencing housing crises, notwithstanding their constitutional provisions.

57. Second and more fundamentally, it appears to the Minority that there is no such
“systemic or persistent failure’ limitation in the proposed amendment in the Majority
Report. Instead, it appears to the Minority that there is a likelihood that the present
wording of the proposed amendment could be interpreted to impose immediately self-
executing and enforceable obligations on the State in respect of individual citizens.
This is important, as the other work of the Commission has concluded that it will take
many years before the shortfall in housing can be adequately addressed. With an
estimated shortfall of hundreds of thousands of homes, and each dwelling costing
hundreds of thousands of euro, the aggregate capital outlay involved would be tens of
billions of euro.®! The ability of the State to raise this amount and its impact on taxes
to be levied on citizens are critical factors that the Minority believes are relevant to
the consideration of any proposed amendment, but particularly to one which purports
to guarantee rights that cannot be satisfied in the absence of expenditure of this
magnitude.

58. The Minority notes the comments in the Majority Report (p.33) that:

29 “ Portugal housing crisis: 'I'll have to move back in with mum”, at https:/www.bbc.com/news/world-

europe-65485908.

0 “Winding path to decent housing for South Africa’s poor”, at https:/www.un.org/africarenewal/web-
features/winding-path-decent-housing-south-africa%E2%80%%9s-poor.

31 On the cost of housing, in 2020, an Oireachtas report noted that the average cost of a unit was €370,000,
of which roughly one third referred to site costs, VAT and margins. Since 2020, however, construction costs
have risen substantially, by as much as one third. For more, see Parliamentary Budget Office (2022) Housing
Ireland: Trends in Spending and Outputs of Social and State Supported Housing 2001-2020, p. 37. On the
existing housing deficit, see, among others, ‘Varadkar's new housing target shows there’s a mountain still to
climb’, Irish Times (11 March 2023) and ‘The infantilisation of adults through (lack of) housing,,
TheCurrency.ie (29 August 2023).
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“While a right of access to housing would be justiciable and could, in an
appropriate case, require specific action to be taken in respect of an individual,
the description in the recommended wording is access to housing. It directs
that the focus of the obligation is on the State providing for the circumstances
in which people can secure adequate housing, rather than an enforceable
obligation in respect of every person.”

59. These comments are internally inconsistent. The Majority Report seems to recognise
the justiciable nature of the right it proposes to create. However, there is a suggestion
that the enforceability of the right in respect of each individual citizen is somehow
watered down by the use of the phrase “access to’. The Majority Report describes a
“focus’ - that of an obligation on the State to provide for “the circumstances” in which
people can secure adequate housing - which is a gloss on the plain wording of the
clause.

60. Useful lessons can be gleaned from other constitutional articles. Article 42.4 of the
Constitution states: “ 7he State shall provide for free primary education’. It has been
noted in several court decisions that through use of the term “provide for’, the wording
is not as direct as “7he State shall provide free primary education’3? However, the
interpretation of this article in the courts has been to the effect that the State must
guarantee and vindicate the right of the child to education.®® In other words, the use
of the phrase “access to’ in the proposed wording of the amendment cannot be
expected to have the desired effect of somehow softening the creation of new
justiciable and enforceable right to housing.

61. Thereis a clear duty in the proposed Article 40A 2° to “protect and vindicate’ the right
of access to adequate housing. The language echoes the language of Article 40.3. 1°
and 2° concerning the defence of personal rights:

3 1° The State guarantees in its laws to respect, and. as far as practicable, by
its laws to defend and vindicate the personal rights of the citizen.

2° The State shall. in particular, by its laws protect as best it may from unjust
attack and, in the case of injustice done, vindicate the life, person, good name,
and property rights of every citizen. [Emphasis added]

2 Crowley v Ireland [1980] I|.R. 102. See Appendix 7 for further analysis.
33 O'Donoghue v Minister for Health [1996] 2 |.R. 20.
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62. The courts have never shied away from vindicating the personal rights of citizens. For

63.

64.

65.

example, O Dalaigh CJ in 7he State (Quinn) v. Ryan®* stated:

‘It was not the intention of the Constitution in guaranteeing the fundamental
rights of the citizens that these rights should be set at nought or
circumvented. The intention was that rights of substance were being assured
to the individual and that the courts were the custodians of these rights. As a
necessary corollary, it follows that no one can with impunity set these rights
at nought or circumvent them, and that the courts’ powers in this regard are
as ample as the defence of the Constitution requires.”

The Majority Report has given insufficient consideration to the potential unintended
consequences in respect of difficult issues that the wording will reveal. There are many
unanswered questions. For instance, will the State be expected to prevent third parties
such as mortgagees from infringing a person’s right to housing?3> What will the Courts
do when faced with local authority waiting lists and scarce housing stock? Will the
Courts make awards of damages to reflect any breaches of the right of access to
housing, and if so, how much will this cost the Exchequer?

An individual justiciable right would, therefore, where financial damages are involved,
simply have the effect of prioritising some over others and not address the underlying
issue.

In this regard, there is a tension inherent in the new right that the amendment
proposes. On the one hand, as explained it is potentially far-reaching. On the other
hand, existing case law suggests that the courts will be limited in terms of making
meaningful orders which will result in roofs over people’s heads - a topic explored
next.

2.2 Socio-economic Rights and the Separation of Powers

66. The Majority Report does not appear to address the impact of the proposed
amendment on the present constitutional jurisprudence on the separation of powers.
34 [1965] I.R. 70.

3> Prof Gerry Whyte believes this is likely, and observes that “tAis brings into focus the State’s duties to
private sector tenants and mortgagors facing repossession proceedings taken by landlords or mortgagees’
Gerry Whyte, “Providing for a Right to Housing in the Irish Constitution”, Housing Commission Conference
on a Referendum on Housing in Ireland May 10/11 2022, available at
https:/www.gov.ie/pdf/?file=https:/assets.gov.ie/226757/b798eaed-db6¢c7-4816-a147-

c2070847d02a.pdf#page=null
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Itis well established that the courts will not exercise a supervisory role over distribution
of public resources by the legislature and executive.®® The experience of how the Irish
courts have interpreted and enforced similar rights relating to children with special
educational needs is instructive. The courts were willing to find that the State had
violated the rights of children by failing to provide them with the services to which
they were constitutionally entitled. However, the courts were unwilling to compel the
Government to take steps to vindicate the constitutional rights in question.®” Even
where a right to free primary education was explicitly provided for in Article 42.4, the
Supreme Court rejected the notion that the Courts could make mandatory orders to
give effect to that right.

The Housing Commission

Should the proposed amendment inserting a right of access to adequate housing be
enacted, the established principles would tend to suggest that any claim by an
individual for a mandatory order to compel the State to provide immediate access to
adequate housing, or to remedy a situation where an individual was provided with
inadequate housing, is likely to be met with significant judicial caution.

Accordingly, we believe that enactment of the proposed amendment would not force
the executive or the legislature to deliver real systemic change.

2.3 The unclear meaning of ‘adequate housing’

69.

/0.

The Majority Report proposes a right of access to “adequate housing”, and it notes that
‘[tlhe Commission considers that it would not be appropriate to further define
wordings in the constitutional text. The concept of adequacy is contextual and may
change over time’ (Majority Report, p.33).

The Majority Report goes on to state that “/t/he word adequate’is frequently used in
housing legislation to specify a standard. The interpretation of the word ‘adequate” will
vary over time and it is intended to provide flexibility while also ensuring that the
State’s commitment is to housing that is adequate for its citizens” (Majority Report,
p.35).

36 O'Reilly v Limerick Corporation [1989] ILRM 181, Sinnott v Minister for Education [2001] 2 |.R. 546 and
7D v Minister for Education [2001] 4 |.R. 259.

87 Conor O'Mahony, /nterpretation and Enforcement of Economic and Social Constitutional Rights in lreland:
Lessons from Cases on Article 42, Housing Commission Conference on a Referendum on Housing in Ireland
May 10/11 2022, available at https:/www.gov.ie/pdf/?file=https:/assets.gov.ie/226754/43c157fb-e91c-
4f24-2944-f5b043a440b7.pdf#page=null. See Appendix 8 for further analysis.
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The Minority is concerned that what is “adeqguate’ is subjective and that this, combined
with the uncertainty around the meaning of a “right of access” to such housing, as
described above, will mean that the proposed wording is hopelessly unclear.

A comparison might be drawn, in this regard, with the obligations of the State under
Article 42.3.2° of the Constitution, which enjoins the State .../ to require in view of
actual conditions that the children receive a certain minimum education, moral,
intellectual and social’, and under Article 42.4 of the Constitution providing that ../
the State shall provide for free primary education /[...]"

The definition of “a certain minimum education’ created judicial uncertainty for many
years.38

The Minority is also concerned that “adequate housing’ is potentially an extremely
broad concept. The Majority Report references the definition of “adequate housing’
provided by the United Nations Committee on Economic, Social and Cultural Rights
(UNESCR),%? which set out the key characteristics of adequate housing as being: legal
security of tenure; availability of services, materials, facilities and infrastructure;
affordability; habitability; accessibility; location; and cultural adequacy.

75. Abrief review of these characteristics indicates that there are many facets to adequate
housing, and that it certainly cannot be construed as a right to very basic provision.

2.4 Summary

76. The Commission has been tasked with independently advising the Government on

/7.

critical factors for consideration. One such critical factor is the ability of the State to
meet any guarantee it provides to its citizens in the Constitution. Unfortunately, a
significant gap currently exists between housing required by society and the existing
stock, a deficit that will take years to be addressed. In that period, regardless of any
wording in the Constitution and despite best intentions, the State simply cannot
guarantee to every citizen that they can access adequate housing. The Minority is of
the view that including in the Constitution an individual right that guarantees to every
citizen a right of access to housing will unfairly create a false expectation.

Vi

In summary, the content of the constitutional right to “access to adequate housing
suggested by the proposed amendment in the Majority Report may only be revealed

38 The School Attendance Bill 1942 [1943] |.R. 334. See Appendix 9 for further analysis.
37 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 4: The Right to
Adequate Housing (Art. 11 (1) of the Covenant), 13 December 1991, E/1992/23, para 8.
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by complicated and lengthy litigation spanning years or decades. While it appears to
be an immediately justiciable right, the extent to which litigation concerning “access to
adequate housing” will lead to an improvement in housing outcomes may ultimately
be limited in light of existing jurisprudence on the impermissibility of judicial trespass
on the constitutional remit of the executive and legislature.

The Housing Commission
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3. Legislative Change

/8.

79.

380.

31.

82.

As described above, the Minority is of the view that the housing crisis is systemic in
nature and, thus, that the required remedies are also systemic. Given that, it is the view
of the Minority that legislation is the primary avenue through which such systemic
remedies should be delivered and that this legislation should be reviewable by the
Courts. As discussed in Chapter 1, no constitutional impediment to the required
legislative remedies exists. The Minority is in favour of legislation which will impose
specific obligations on the State to effect real change. Further, this legislation should
be reviewable by the Courts, in a manner similar to the review which took place in the
Friends of the Irish Environment v Government of Ireland [2020] IESC 49 (“the Friends
of the Irish Environment litigation”).

The eight other elements in the Housing Commission’s terms of reference relate to
housing policy. The main policy report of the Commission (hereafter “Policy Report”)
will, thus, cover in more detail the various elements of addressing the housing crisis.
Our intention here is not to supplant that work but to complement it, by showing at a
high level how the Courts can be used to support a plan that addresses the housing
shortage.

In particular, the Minority supports placing a new obligation on Government to create
a national plan, to legislate for that plan and to implement it progressively with each of
those obligations being capable of review by the courts.

This proposal would benefit society as a whole rather than simply benefitting selected
individuals who opt to litigate. It is far stronger and far more likely to have a real and
meaningful long-term impact on housing delivery in Ireland than any proposal to create
an individual right to access housing.

Prior to detailing the parameters of the proposed legislation, it is necessary to preface
the discussion with some fundamental propositions about legislating in this area.

3.1 Requirements for Optimal Legislation

33.

First and foremost, solving the housing crisis requires an honest assessment of the
volume of additional housing required over the medium- to long-term. This depends
on three principal factors: population growth, including net migration; underlying
household size, which includes suppressed household formation; and obsolescence of
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existing housing.*® The very nature of a medium/long-term projection brings
uncertainty and policy must reflect this, rather than ignore or try to avoid it. Projections
relating to additional housing required should be regularly reviewed to take account of
up-to-date information.

There are a number of key areas of focus for the legislature, in order to ensure that the
capacity of the housing system is responsive to the requirements of households.
Without prejudice to the main Policy Report, and considering the Commission’s Terms
of Reference, these are likely to include:

Land Management: There must be a strategy and policy and a specific plan to
ensure that land on which construction can take place is sufficiently abundant
and affordable: in other words, a land management policy.

Funding and Capacity: The cost and availability of capital, from a range of
sources, will be critical to meeting the country’s housing requirements.
Related, policymakers must ensure that the capacity of the sector is adequate.

Planning and Zoning: There must be a strategy and policy and a specific plan
to ensure that the zoning and planning systems are efficient and fit-for-
purpose.

Viability and Affordability: Government should regularly review prevailing
construction costs in a comparative context, to understand the break-even
point on the income distribution for market-based provision of regular
housing.

Subsidies and Supports: Where housing policy aims to ensure all households
are covered, it must also include a strategy and a specific plan for the provision
of subsidised housing (which may come through one or many schemes) and
associated supports for those whose incomes are insufficient to meet those
costs in the open market. Qualification for those subsidies and supports needs
to be clear and certain.

40 See, for example: https:/www.esri.ie/publications/regional-demographics-and-structural-housing-

demand-at-a-county-level. Also within this broad heading, but perhaps slightly distinct, is the issue of
housing projections by location/region and by age/household type. Each should be considered when forming
projections.
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3.2 The National Mitigation Plan Example

35.

36.

87.

38.

89.

A case addressing another very serious crisis, climate change, sheds light both on how
legislation might effect real change in this sphere and on the potential role of the
Courts. In the Friends of the Irish Environment litigation, the Supreme Court
considered the Government’s National Mitigation Plan (“the plan”).

The plan was adopted in 2017 under the provisions of the Climate Action and Low
Carbon Development Act, 2015 (“the 2015 Act”’). The procedure for adoption was
specified in section 4 of the 2015 Act.*! The overriding requirement of a national
mitigation plan was that it must “specify the manner in which it is proposed to achieve
the national transition objective”? The national transition objective (NTO) was
defined*® as requiring the transition by 2050 to a “ow carbon, climate resilient and
environmentally sustainable economy’” A compliant plan was required to specify the
policy measures which, in the view of the Government, are needed to achieve the
national transition objective.

Section 2A of the 2015 Act, as inserted by the Climate Action and Low Carbon
Development (Amendment) Act 2021, provides:

‘For the avoidance of doubt no remedy or relief by way of damages or
compensation is available with respect to or arising out of any failure, of
whatever kind, to comply with any provision of this Act or any obligation or
duty created thereunder.”

The question of justiciability in the Friends of the Irish Environment litigation is the
only point which is relevant for current purposes. The Supreme Court considered
whether it might be engaging in policy-making but determined that it had jurisdiction
to determine whether the plan complied with the requirements of the 2015 Act.

In an important passage, Clarke CJ held, at [6.27], with emphasis added:

‘However, it does seem to me to be absolutely clear that, where the legis/ation
requires that a plan formulated under its provisions does certain things, then
the law requires that a plan complies with those obligations and the question
of whether a plan actually does comply with the statute in such regard is a

41 The Climate Action and Low Carbon Development (Amendment) Act 2021 has since amended the 2015

Act.

42 5.4(2)a).
435.3(1)
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matter of law rather than a matter of policy. It becomes a matter of law
because the Oireachtas has chosen to legisiate for at least some aspects of a
compliant plan while leaving other elements up to policy decisions by the
government of the day. It seems to me that the requirements of 5.4, as to what
a plan must specify, come within a category of statutory obligation which is
clearly law rather than policy. Whether a plan complies, for example, with the
obligation that it be specific as to how the NTO js to be achieved is, in my
view, clearly a matter of law. The choices as to how the NTO might be
achieved may well be policy choices and real questions might arise at to the
extent to which those choices might be justiciable. However, whether the Plan
does what it says on the statutory tin /s a matter of law and clearly
Justiciable. For present purposes, it is sufficient to suggest that the Court
should hold that a question of whether the Plan meets the specificity
requirements in s.4 is clearly justiciable.”

The Court quashed the plan, as it held that it fell short of the sort of specificity that
the 2015 Act required because a reasonable reader of the plan would not understand
how Ireland would achieve its 2050 goals. The Court explained that a compliant plan
must be sufficiently specific as to policy over the whole period to 2050.

3.3 Review by the Courts

91.

92.

In the view of the Minority, there are direct parallels between the climate crisis and
the housing crisis. The issues relating to housing are systemic and thus the optimal
legal remedies must be systemic, also, rather than individual. The State must be
required to change its strategy. The creation of an individual justiciable constitutional
right does not mandate systemic change and indeed, as discussed in Chapter 2, could
result in a situation where resources that should be used to fix the problem for all are
instead diverted to those with the wherewithal to take the State to Court.

The Minority is of the view that legislation similar to the 2015 Act should be enacted
by the Oireachtas. The legislation should contain a high-level commitment similar to
the wording contained in the alternative constitutional wording set out in Chapter 4.
It should oblige the State to not only adopt policy but also specific plans sufficient to
meet the requirements of the citizens of Ireland. State bodies should be obligated to
comply with the specifics of the plans and the objective of the policy insofar as is
practicable. Without prejudice to the Commission’s Policy Report, it should call for,
inter alia, the following elements:
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e A proper assessment of housing requirements;

e State targets which properly incorporate and address key issues such as land
management, planning and zoning, costs and subsidies;

e An obligation on the State to create and update a detailed strategic plan for
achieving the goals in (ii);

e A prohibition on the award of damages or compensation arising out of any
failure to comply with any provision of the Act.

3.4 Summary

93.

94.

95.

96.

The circumstances determining access to housing generally are complex. Compared to
an amendment to the Constitution, legislation can better consider all potential
stakeholders and those impacted in relation to any proposed changes, and can address
the needs and concerns of all in detail and with greater certainty. The manner and
quantum of the application of State resources, and the decision as to how those
resources are to be apportioned in meeting social and economic policy goals, is and
should remain the domain of the democratically elected Government. Review by the
Courts can be introduced, to ensure implementation.

The Friends of the Irish Environment litigation demonstrates that a State plan arising
from legislation addressing a systemic crisis is prima facie reviewable by the courts.

The Minority proposes that legislation containing housing targets and standards and
creating an obligation on the State to create and implement a detailed strategic plan
should be enacted. Review of that legislation would be a justiciable matter.

The Minority is of the view that placing an obligation on the State to draw up and
execute a long-term plan on housing would place a duty on the parties primarily
responsible for solving the issue, namely the political branches of government, rather
than the courts.
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4. An Alternative Proposal for an Amendment

97.

98.

99.

The Minority is of the view that, given the systemic nature of the housing crisis,
legislative remedies, rather than constitutional ones, should be prioritised, as these are
more likely to vield systemic solutions.

However, considering the Commission’s Terms of Reference, the Minority suggests
that if a referendum is to occur, the proposal should be that described in the Majority
Report (at p.23) as the fifth alternative amendment, set out here in full:

‘Fifth, a further alternative amendment, under Article 45, could be to include
an obligation on the State to draw up a long-term plan on housing, which
would be reviewable by the courts, in a manner akin to the Climate Action
Plan mandated by section 4 of the Climate Action and Low Carbon
Development Act 2015, which was considered by the Supreme Court in
Friends of the Irish Environment v The Government of Ireland. This would
frame housing as a societal problem that the State s obliged to tackle rather
than an individually enforceable right. The emphasis would be on whether the
State /s adequately meeting its aims, rather than the impact on a particular
individual.”

This solution is similar to the proposal in Chapter 3 of this report, insofar as it
references a plan emerging from legislation which would be reviewable by the courts.
However, a key difference is that this proposal involves placing a constitutional
obligation on the State to legislate.

4.1 Article 45

100. The Majority discusses the imposition “wunder Article 45" of an obligation on the State

to draw up a long-term plan on housing, while referencing the example of the Friends
of the Irish Environment litigation. However, it is apparent from that decision, which
was discussed in detail in Chapter 3, that the plan in question stemmed from a piece
of legislation (the 2015 Act) and that Article 45 of the Constitution was not implicated
at all.

101. Article 45 is prefaced with the following disclaimer:

“The principles of social policy set forth in this Article are intended for the
general guidance of the Oireachtas. The application of those principles in the
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making of laws shall be the care of the Oireachtas exclusively, and shall not be
cognisable by any Court under any of the provisions of this Constitution.”

102. Thereafter, there are many “goals”, such as that contained in Article 45.4.1° which
provides:

“The State pledges itself to safeguard with especial care the economic
interests of the weaker sections of the community, and, where necessary, to
contribute to the support of the infirm, the widow, the orphan, and the aged.”

103. If the alternative amendment proposal were accepted, a significant amendment of
Article 45 would be required in order to change it from an article which sets out non-
justiciable objectives for the legislature to bear in mind, to one which places a specific
obligation on the State to draw up a housing plan, which could then be cognisable by
the courts. At the conclusion of this chapter, the Minority proposes a form of wording
in accordance with this proposal.

4.2 The Majority’s Treatment of the Proposal

104. The Majority acknowledges (Majority Report, p.30) the advantages of this alternative
amendment proposal:

“This kind of amendment by itself would frame the issue of housing as a state
obligation rather than as an individual constitutional right to a particular level
of housing provision. Such an amendment would also characterise the
question of housing as a collective societal problem. From one perspective,
this /s a more desirable means of addressing the question of housing in
constitutional terms, rather than as an individual justiciable right, owing to the
complex policy and resource distribution questions the latter option could
involve for the courts.

Instead, with an obligation to achieve long-term aims relating to housing, the
courts could review whether the measures the State was taking to achieve
those aims were a reasonable or proportionate means of doing so.”

105. However, the Majority ultimately dismisses the proposal for the following reasons
(Majority Report, p.30):

‘However, this kind of approach can equally be criticised for shifting the focus
away from individual need and whether it is being adequately met by the
State. A number of respondents to the Commission’s public consultation made
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this point. FLAC, for example, stated: Judging the success or failure of housing
policy by reference to the question of housing “supply” alone insulates the
State from challenge in relation to the adequacy of housing and whether the
rights of individuals, families and groups are vindicated.” Thus, FLAC and
others stressed the importance of any amendment on housing reflecting a
rights-based approach on the basis that it !..places the question of adequacy
of housing as the central issue, by recognising that ‘housing” encompasses
more than merely accommodation or “shelter’’ A rights-based approach would
also explicitly draw the link between access to housing and the realisation of

other constitutional rights.”

The Housing Commission

106. The Majority appears to have largely relied on FLAC's 2022 submission. At least five
points are relevant in considering this.

107. First, FLAC's comments were not directed towards the specific alternative proposal
under consideration here. FLAC was commenting on government policy and the
“domination of a market-driven approach to (and outlook on) housing policy’, which, it
was stated, reduced the problem to a “single dimensional issue of supply**

108. Second, as the Terms of Reference of the Commission itself show, a long-term State
plan on housing would not necessarily focus on supply alone. Indeed, this is highly
unlikely to be the sole focus.

109. Third, and relatedly, the issue of the standard of the housing is likely to be to the fore
in any long-term State plan, as indeed it ought to be. One only has to look at the
Housing for Allplan (2021) for an example of how the State expresses its plans in this
sphere. The plan has a stated aim (p.17 Executive Summary) that describes the quality
of the housing under discussion and refers to a “home” rather than just shelter:

“The overall aim of our new housing plan for lreland is that:

Everyone in the State should have access to a home to purchase or rent at an
affordable price, built to a high standard and in the right place, offering a high
quality of life.” [Emphasis added]

110. Fourth, the Majority state that a rights-based approach “would also explicitly draw the
link between access to housing and the realisation of other constitutional rights’.
However, the new Article 40A which has been proposed in the Majority Report does

44 FLAC Submission to the Housing Commission Consultation on a Referendum on Housing
(September 2022), page v.
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not do this. There is no explicit reference contained therein to other constitutional
rights.

Fifth, the alternative amendment proposal can in fact also be described as a “rights-
based approach”. Citizens would, under this proposal, have a right to have the courts
oversee the Government’s development of a long-term housing plan. Such a review
would involve the courts in an exercise of distributive justice to benefit society as a
whole rather than commutative justice which would benefit just the individual litigant,
perhaps to the detriment of others.

More fundamentally, the Majority Report does not undertake a detailed critique of the
alternative proposal and it does not address the “complex policy and resource
distribution questions” which it acknowledges exist with its rights-based proposal.

4.3 Summary & Proposal

1183.

114.

To conclude, the Minority repeats its primary contention that a constitutional
amendment in relation to housing is unnecessary. However, if there is to be a
referendum on housing, the Minority suggests that it should involve an amendment of
Article 45 of the Constitution, to provide for an obligation on the State to draw up a
long-term plan on housing and to implement that plan progressively. The amendment
should specify that the plan and its progressive implementation would be reviewable
by the courts. A precedent for the successful judicial review of a Government plan
addressing a serious crisis is found in the Friends of the Irish Environment litigation,
although as noted in Chapter 3 this can be done through legislation alone.

In the event that a referendum is held on a constitutional amendment relating to
housing, the Minority proposes the insertion of the following text into Article 45, at its
conclusion:

5 . The State shall direct its social policy towards ensuring adequate
affordable housing for every citizen, as part of a national housing policy that
meets the needs of its citizens.

il. In furtherance of such obligation, the State shall take legislative and other
measures, within its available resources, to achieve the progressive
implementation of such a housing policy.

iii. Notwithstanding the provisions of the preamble to this Article, compliance
with the requirements of paragraphs 5(i) and 5(ii) shall be cognisable by the

Courts established by Article 34 of this Constitution.”
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Appendices

Appendix 1. Constitutional Case Law Showing Scope for Redistributive
Measures

Al

A2.

A.3.

A4.

The courts often apply a proportionality analysis to legislation concerning property
rights. The assessment entails, first, an examination of the nature of the property
rights at issue; second, a consideration of whether the legislation consists of a
regulation of those rights in accordance with principles of social justice and whether
the legislation is required so as to delimit those rights in accordance with the
exigencies of the common good, and, third a consideration of whether the legislation
constitutes unjust attack on those property rights.#>

The proportionality of the legislation is examined in the context of whether the
legislation constitutes an unjust attack. It involves considering whether the legislation
has a sufficiently important objective to override the right to property and relates to
concerns pressing and substantial in a free and democratic society. Then, means
chosen by the legislation to achieve the objective must pass a proportionality test,
that asks whether the means (a) are rationally connected to the objective and are not
arbitrary, unfair or based on irrational considerations; (b) impair the right as little as
possible, and (c) are such that their effects on rights are proportional to the
objective.4¢

The judgment of the Supreme Court in Re Article 26 and Fart V/ of the Planning and
Development Bill 1999% considered what is now Part V of the Planning and
Development Act 2000 that aimed “to enable people of relatively moderate means
or suffering from some form of social or economic handicap to buy their own homes
/n an economic climate where housing costs and average incomes make that difficult
and to encourage integrated housing development so as to avoid the creation of large
scale housing developments confined to people in the lower income groups.” (p.348)

The provisions of Part V of the Planning and Development Act 2000 entailed a
planning mechanism whereby owners of development land not exempted by other
provisions of Part V were generally required to cede up to 20% of the land to the
relevant local authority for the provision of social housing at a price which reflected

45 The Health (Amendment) (No 2) Bill 2004 [2005] 1 |.R. 105, p.201.
46 [2000] 2 I.R. 321, p.349-350, endorsing Heaney v. lreland [1994] 3 |.R. 593.
47[2000] 2 I.R. 321.
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the existing use of the land (normally agricultural value) and which, accordingly, was
significantly below the market value of the land. The legislation provided for
compensation for the resulting interference with property rights, but at below market
value.

The Supreme Court held (p.349):

‘It can scarcely be disputed that it was within the competence of the
Oireachtas to decide that the achievement of these objectives would be
socially just and required by the common good. It is accepted on behalf of the
State that the use of planning legisiation, which has traditionally been
concerned with the orderly and beneficial planning and development of the
physical environment, for a purely social objective of this nature is novel and
even radical. The court is satistied, however, that it is an objective which it
was entirely within the competence of the Oireachtas to decide to attain, as
best it could, by the use of planning machinery. The essential question for
resolution, in the context of Article 40 and Article 43, is whether the means
employed constitute an unjust attack on property rights.”

The Supreme Court held that a scheme whereby, as a condition of obtaining a
planning permission for the development of lands for residential purposes, the owner
may be required to cede some part of the enhanced value of the land deriving both
from its zoning for residential purposes and the grant of permission in order to meet
what is considered by the Oireachtas to be a desirable social objective, namely the
provision of affordable housing and housing for persons in the special categories and
of integrated housing, was not an unjust attack, and passed the proportionality test
under Heaney v lreland*®

The Supreme Court held, in particular that the aims of the legislation (p.354):

‘[...] are rationally connected to an objective of sufficient importance to
warrant interference with a constitutionally protected right and, given the
serious social problems which they are designed to meet, they undoubted/y
relate to concerns which, in a free and democratic society. should be regarded
as pressing and substantial. At the same time, the court is satistied that they
impair those rights as little as possible and their effects on those rights are
proportionate to the objectives sought to be attained.” [Emphasis added]

48119941 I.R. 593.
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A.8. The Supreme Court dismissed the arguments based on the right to equality under
Article 40.1 of the Constitution, and the Court had regard (pp.357-358):

[...] to the observation by Kenny J. in Ryan v The Attorney General [1965] |.R.
294, that the presumption that every Act of the Oijreachtas is constitutional
until_the contrary is clearly established applies with particular force to
legislation dealing with controversial social and economic matters. It is
peculiarly the province of the Oireachtas to seek to reconcile in this area the
conflicting rights of different sections of society and that clearly places a heavy
onus on those who assert that the manner in which they have sought to
reconcile those conflicting rights is in breach of the guarantee of equality.”
[Emphasis added]

A.9. By contrast:

The legislation held repugnant to the Constitution in Blake v Attorney
General” and The Housing (Private Rented Dwellings) Bill 1981°° was so held
because of its inherently arbitrary and irrational operation.

The legislation held invalid in 7he Employment Equality Bill 19961 was
characterised by a situation where the legislation “attempted] to transfer the
cost of solving one of society’'s problems on to a particular group”and required
one defined category of persons to bear the entire cost of advantaging
another defined category of persons (pp.367-368).

The legislation held repugnant to the Constitution in 7he Health (Amendment)
(No 2) Bill 2004°? had the effect of extinguishing the property rights of
persons who counted among the more vulnerable sections of society and
might more readily be exposed to the risk of unjust attack. The interference
with property rights was not in the interests of the common good, but, rather,
in the sole interests of the State’s finances, where no extraordinary
circumstances were held to exist (pp.206-207).

4 Blake v Attorney General[1982] |.R. 117. Throughout this report, “Irish Report” is abbreviated as “I.R..
0 The Housing (Private Rented Dwellings) Bill 1981 [1983] |.R. 18.

51 The Employment Equality Bill 1996 [1997] 2 |.R. 321.

52 The Health (Amendment) (No 2) Bill 2004 [2005] 1 I.R. 105.
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Appendix 2. More Recent Constitutional Law Confirming Potential for
Action

A.10. The case of J & J Haire v Minister for Health [2009] IEHC 562, involved pharmacists

A1l

A12.

A.1S.

engaged in the provision of medicines to eligible members of the public under a
contract agreed with the Health Service Executive. That contract allowed the
Minister, after consultation with a pharmacist’s representative body, to approve or
direct the rates to be paid in return for the provision of services under the contract.
It also provided that nothing in the contract was to interfere with the statutory
functions of the Minister.

The Financial Emergency Measures in the Public Interest Act 2009 allowed for the
reduction of amounts paid by the State to certain persons, including pharmacists.
Pursuant to powers under this Act, the Minister introduced the Health Professionals
(Reduction of Payments to Community Pharmacist Contractors) Regulations 2009
which reduced payments made to pharmacists under the scheme. The plaintiffs
brought proceedings challenging the constitutionality of both the Act of 2009 and
the Regulations. They argued, /nter alia, that the Act was unconstitutional in so far as
it allowed the Minister to unilaterally alter contracts between the plaintiffs and the
Health Service Executive; that the contractual property rights which they enjoyed
under their contract with the Health Service Executive had been infringed in an
arbitrary, capricious and discriminatory manner.

The High Court rejected the challenge. It was held by McMahon J that the plaintiffs’
constitutional property rights were no more or no less than those they enjoyed under
the contract. As the Minister was entitled to vary the rates under the contract, the
varying of those rates pursuant to a statutory power did not infringe any
constitutional right of the plaintiffs. Furthermore, the reduction of the rates in
question did not constitute an unjust attack on the plaintiffs’ property rights. Instead,
it was held that the Act of 2009 was a measured, proportionate and carefully drawn
response to an unprecedented economic crisis and had a number of significant
safeguards contained in it.

The following passages of the judgment demonstrate the willingness of the Court to
curtail property rights in the face of a pressing social need to do so, and so long as
certain safeguards are in place:

‘/115] This phrase, and indeed the word “unjust” in “‘unjust attack’ must be
read in the light of the unusual economic crisis that necessitated the
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introduction of the Act of 2009. All the evidence before the court was to the
effect that the State is facing an unprecedented economic crisis, whereby the
State is forced to introduce drastic economies and cuts across the board.
These economic realities must inform the interpretation of the constitutional
phrases in assessing what the State can do and what distributive measures it
must take to ensure not only the stability of the economy, but the stability of
the State itself. It is also relevant to mention in this context that whatever the
State’s duty is in relation to property rights under the Constitution, these have
always to be balanced against ‘other constitutional duties” that the State may
have to uphold (see Henchy J. in Hamilton v. Hamilton [1982] |R. 466 at p.
487.)

[116] Given the exceptional threat to the economic well-being of the State
and to its people, | have no difficulty in accepting that the Act of 2009 is
exceptional. Clearly it is capable of affecting persons adversely and that was
one of the objectives of the legislation. | am not satisfied, however, that it
could properly be described as draconian in the circumstances where it is
clearly a measured, proportionate and carefully drawn piece of legislation with
a number of significant safeguards inbuilt...”

A.14. Unite the Union v The Minister for Finance [2010] IEHC 354 concerned the decision

A.15.

of the Minister of 28 August 2009 not to exempt certain employees of the Central
Bank and Financial Services Authority of Ireland (the CBFSAI) from deductions
authorised by the provisions of s. 2 of the Financial Emergency Measures in the Public
Interest Act 2009, commonly referred to as “the pension levy”. The applicants sought
an order of certiorari quashing the aforementioned decision of the respondent and
also sought declarations that ss. 1 and 2 of the Act of 2009 were invalid having regard
to the provisions of Articles 40.1, 40.3.1, 40.3.2 and 43 of the Constitution of Ireland.

The High Court refused the application. It was held that the applicant did not
establish that employees of the CBFSAI were being subjected to unequal treatment
and did not establish that their property rights were being interfered with to such an
extent as to amount to an unjust attack. Furthermore, the applicants failed to rebut
the presumption that the Act of 2009 was constitutional. Kearns P remarked:

‘Even if the Court accepts that the deductions required by s. 2 of the Act of
2009 amount to an interference with property rights, | do not think that it can
be said to be disproportionate having regard to the dire financial
circumstances in which the Act of 2009 was passed by the Oireachtas. There
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s clearly a public interest in the deductions required by s. 2 of the Act,
principally to ease the pressure on the States finances. The need for a
contribution by employees obtaining the benefit of a public service type
pension Is justified in the public interest.”

A.16. Dowling v Minister for Finance [2018] IECA 300 concerned a challenge to the validity
of the mechanism whereby Irish Life and Permanent Group Holdings plc was
recapitalised by ministerial order (known as a direction order) in July 2011. Section 7
of the Credit Institutions (Stabilisation) Act 2010 provides that
the Minister for Finance may make a proposed direction order directing credit
institutions covered by that Act to take or refrain from taking certain actions if
the Minister is of the opinion that such order is required to meet one of the
objectives of the 2010 Act. In particular, the Minister may direct the credit institution
to issue shares to the Minister or his nominee at a price determined by the Minister.
It was held by the Court of Appeal that in applying the principle of proportionality a
margin of appreciation was to be allowed to decision-makers in choosing an effective
means of fulfilling legitimate policy objectives. The Court recognised that there were
no reasonable or practicable alternatives open to the respondent and the direction
order was a proportionate interference with the rights of the applicants. Hogan J held
at para 145 that “some flexibility must necessarily be allowed to decision makers, not
least in cases of this kind where the decision in question had large scale macro-
economic implications and where it was required to be taken urgently and against
the background of an acute emergency.

Appendix 3. Academic Commentary Rebutting the Perception of
Constitutional Impediment

A.17. Prof. Rachael Walsh, considered to be one of the foremost experts in this area, has
written:

‘[T]he balance of outcomes over time in lrish constitutional property rights
adjudication has favoured the public interest, not property rights. This clear
trend should cause owners to anticipate the likelihood of restrictions rather
than developing expectations of the continuation of the legal status quo. In
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turn, this should minimise destabilisation where new measures that restrict
property rights are enacted.”’

A.18. In her submission to the Housing Commission Conference in May 2022 she
observed:

‘In a small number of decisions, the Supreme Court ruled in a way that
suggests resistance to the burdening of discrete social groups with the costs
of remediating social problems. Those decisions created ambiguity concerning
the circumstances in which an interference with property rights could be
deemed to be ‘unjust’ or disproportionate. However, although they have not
been overruled, those precedents have not been applied by the Superior
Courts in more recent cases that raised similar issues. As such, there is
significant scope to Introduce redistributive measures within  the
constitutional parameters currently set by the property rights guarantees.”?

A.19. In his submission to the same Conference, Dr Conor Casey observed that while it is
difficult to concisely sum up over 80 years of constitutional doctrine on private
property rights,

"..the consensus amongst public law scholars is that Irish Courts have largely
interpreted the property rights provisions in a manner consistent with the
basic tenor of its background influences. Our Courts have consistently held
that property rights are not absolute, can be extensively regulated by the
Oireachtas in the interests of the common good. and that Courts should be
deferential in assessing whether legislative action taken by the Oireachtas to
reconcile the exercise of individual property entitlements to the common good
is repugnant to the Constitution.”™

A.20. Hogan and Keyes summarise the position as follows:

53 Rachael Walsh, Property Rights and Social Justice: Progressive Property in Action, (CUP, 2021), at pp.247-

8

> Rachael Walsh, “Constitutional Property Rights - Setting Parameters for Responses to the Housing Crisis’,
Housing Commission Conference on a Referendum on Housing in Ireland May 10/11 2022, available at
https:/www.gov.ie/en/publication/12/ea-conference-on-a-referendum-on-housing-in-ireland/

%> Conor Casey, “Written evidence to the Government of Ireland’s Housing Commission submitted by Dr
Conor Casey, Lecturer in Law at the University of Liverpool School of Law & Social Justice”,

Housing Commission Conference on a Referendum on Housing in Ireland May 10/11 2022, at para 6,
available at https:/www.gov.ie/en/publication/127ea-conference-on-a-referendum-on-housing-in-ireland/

at para 15.

40


https://www.gov.ie/en/publication/127ea-conference-on-a-referendum-on-housing-in-ireland/
https://www.gov.ie/en/publication/127ea-conference-on-a-referendum-on-housing-in-ireland/

An Coimisitin Tithiochta

The Housing Commission

/\

“[The] manner in which constitutional property rights have been debated and
discussed by those in Government over the past decade suggests that the
Constitution and the courts prohibit radical State intervention in the housing
market. The result of that cautious constitutional interpretation is predictable.
The perception has—understandably—taken hold that the Constitution acts,
In some way, as a barrier to addressing the housing crisis, and there have been
mounting calls for a constitutional amendment. It has given rise to the
misleading perception in the public sphere that that it would not be possible
to ‘end homelessness without changing the Constitution” Another Senator
argued that “the current constitutional protections for private property rights
are ambiguous, obstructive, and are contributing to the housing crisis’ It might
have been more accurate to say that the prevailing interpretation given to
those Articles has stymied the State's response to the crisis. An expensive and
time-consuming referendum would not be necessary if the Government and
its legal advisers were prepared to adopt a more nuanced approach to
constitutional property rights, and allow more interventionist legisiation to be
evaluated by the courts.”®

A.21. The authors conclude “there is little to suggest that the courts would view
constitutional property rights as imposing a barrier to radical housing reform, should
appropriate safesuards be included.

Appendix 4. Scrutiny of the Alleged Blocking of Legislation on Housing
Rights

A.22. Casey argues that the political perception of the strength of constitutional protection
afforded to private property rights is very significantly overstated. He contends that
the constitutional impediment argument should not be accepted unquestioningly:

‘It Is reasonable to infer that the legal advice Government has received from
the Attorney General’s Office has something to do with the entrenchment of
this view. There are two plausible explanations for how legal advice relates to
this constitutional misperception entrenched amongst political actors.

The first is that the legal advice given by the Attorney General's Office has
been excessively cautious and risk averse, underestimating the Oireachtas’

%6 Hogan and Keyes, ‘The Housing Crisis and the Constitution’ (2021) 65 /rish Jurist 87.
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authority to regulate private property rights while overemphasising the legal
risk of a Court invalidating legislation designed to address Ireland’s housing
crisis.>”

The Housing Commission

Appendix 5. Cases Engaging with Housing Rights

A.23. Prof. Padraic Kenna, in his submission to the Housing Commission Conference,
analyses the extent of engagement with Housing Rights in four significant cases (O’
Reilly v Limerick Corporation [1989] ILRM 181, O'Brien v Wicklow UDC Unreported
(10 June 1994), O' Donnell v South Dublin County Council [2015] IESC 28, Fagan v
Dublin City Council [2019] IESC 96), and concludes:

“The cases examined all raise important questions on the application of the
constitutional right to bodily integrity as an interpretative guide, doctrine of
the separation of powers, and the potential for court proceedings to order the
executive (Minister and Local Authorities) or the legislature (Oireachtas) to
reorder the level of public spending on housing. The courts in almost all cases
incrementally widened the scope of the statutory obligations to include
previously excluded groups (albeit on an exceptional basis). However, in all
cases the courts were very keen to stress that the waiting list, or queuing
system, for addressing individual allocations of resources - halting-sites,
caravans or subsidised rented housing, would not be scrutinised by the courts.
The courts in this and many other cases have strenuously reiterated that
decisions on levels of public expenditure are to be made by the legisiature and
not by the courts. This powerful non-interventionist role, symbolised in the
7D judgments of Keane CJ. and Hardiman J., ensures that Irish courts maintain
political neutrality. While some view this as a failure to vindicate
(unenumerated) socio-economic rights, it might well be seen as a position
which encourages and facilitates change through the political system. The
level and extent of State services and market interventions should be decided
through political democracy, rather than litigation.”®

>/ Conor Casey, “Written evidence to the Government of Ireland’s Housing Commission submitted by Dr
Conor Casey, Lecturer in Law at the University of Liverpool School of Law & Social Justice”,

Housing Commission Conference on a Referendum on Housing in Ireland May 10/11 2022, at paras 2-4,
available at https:/www.gov.ie/en/publication/127/ea-conference-on-a-referendum-on-housing-in-ireland/
%8 Prof Padraic Kenna, “Extent of Engagement with Housing Rights in Four Significant Cases”, Housing
Commission Conference on a Referendum on Housing in Ireland May 10/11 2022.
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Appendix 6. Arguments Against Constitutionalising Rights

A.24. Prof. Colm O Cinnéide observes that there is some empirical evidence that
constitutionalising rights does not necessarily result in improved social outcomes.>?

A.25. He also warns:

A bigger source of concern is that giving social rights constitutional status
may generate popular expectations which may be difficult to fulfil, and create
a disconnect between official state rhetoric and the slow grind of day-to-day
service delivery. This may be a particular problem when it comes to housing,
with its associated complex resource allocation issues. There is also a risk that
constitutionalising social rights will help to juridify state decision-making in
unhealthy ways, depending on how courts might interpret the relevant
constitutional provisions. The Irish judiciary has been very slow to review
government decisions in the socio-economic ftield -but a constitutional
change of direction might have unintended consequences, and risk triggering
litigation which might distort housing budgets and other forms of state
resource allocation.”

Appendix 7. The Significance of creating a Right of “Access” to Housing

A.26. In Crowley v Ireland [1980] |.R. 102 the legal and constitutional standing of national
education was explored. This case arose out of an industrial dispute at Drimoleague
National School. The teachers’ trade union instructed the teachers in neighbouring
parishes not to enrol pupils from the Drimoleague parish. Referring to Article 42 of
the Constitution Kenny J said, at pp.126 to 127:

"The effect of that Article is that each child in the State has a right to receive
a minimum education, moral, intellectual and social; that the primary and
natural educator of the child is the family; and that the State guarantees to
respect the inalienable right and duty of parents to provide this
education. They may provide it in their homes or in private schools or in

57 Colm O Cinnéide, “Does Constitutionalising Social Rights Make a Difference?” Housing Commission
Conference on a Referendum on Housing in Ireland May 10/11 2022. He cites A. Chilton and M. Versteeg,
How Constitutional Rights Matter(Oxford University Press 2020) 187-192.
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schools recognised or established by the State. However, the State is under
no obligation to educate. The history of Ireland in the 19" century shows
how tenaciously the people resisted the idea of State schools. The
Constitution must not be interpreted without reference to our history and to
the conditions and intellectual climate of 193/ when almost all schools were
under the control of a manager or of trustees who were not nominees of the
State. That historical experience was one of the State providing financial
assistance and prescribing courses to be followed at schools; but the teachers,
though paid by the State, were not employed by and could not be removed
by it: this was the function of the manager of the school who was almost
always a clergyman. So s.4 of Article 42 prescribes that the State should
provide for free primary education. The effect of this is that the State js to
provide the buildings, to pay to the teachers who are under no contractual
duty to it but to the manager or trustees, to provide means of transport to the
school if this is necessary to avoid hardship, and to prescribe minimum
standards.

The distinction between providing free education and providing for it is
brought out vividly in the Irish version which is [as quoted abovej... | think
that the change from Article 10 of the Constitution of the Irish Free State -
"All citizens of the Irish Free State (Saorstat Eireann) have the right to free
elementary education” - was intended to emphasize that the State's obligation
was not to educate but to provide for it. Thus, the enormous power which the
control of education gives was denied to the State: there was interposed
between the State and the child the manager or the committee or board of
management." [Emphasis added]

A.27. In OKeeffe v Hickey[2009] 2 IR 302, Hardiman J returned to this theme. The plaintiff
brought an action against the State for damages for personal injuries arising from a
series of sexual assaults committed by a school principal on her as a child. The school
was owned, managed and run by a private religious group but recognised by the State
as a national school. The Supreme Court held that that the State was not vicariously
liable for the acts of sexual abuse committed by the principal, on the basis /nter alia,
that there was no direct employment relationship between the principal and the
State.®0

%0 There was a 2014 ECtHR decision in this matter, O'Keeffe v Ireland (Application no 35810/09), which is
not relevant to the point being made in this section.
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However, despite the judicial commentary on the finer points of the wording in
Article 42.4, it is accurate to state that it has been interpreted as providing an
enforceable right to free primary education (albeit one whose parameters are
debated). In this regard, the cases of O'Donoghue v Minister for Health [1996] 2 |.R.
20 and Sinnott v Minister for Education [2001] 2 |.R. 545 are relevant.

Appendix 8. Socio-Economic Rights and the Separation of Powers

A.29.

A.30.

A.31.

The willingness of the Irish courts to enforce the rights conferred on children by
Article 42 of the Constitution was revealed by a series of cases between 1993 and
2001 concerning the rights of children with special educational needs and severe
behavioural disorders.

The 7D line of authority®! is clear that mandatory orders cannot be made to compel
State actors to carry out actions with significant resource implications. The courts are
confined to awarding damages for past breaches of a constitutional right and/or
granting declaratory relief concerning future obligations.

Prof. Conor O’'Mahony discusses these cases and explains as follows:

“The Court relied on the distinction between ‘commutative justice” and
‘distributive justice’ Commutative justice relates to what is due to one
individual from another pursuant to a wrong committed; this is a matter for
the courts, who can ascertain what is properly due to the parties to the
dispute and rectify the wrong that has been committed. Distributive justice,
on the other hand, is concerned with the distribution and allocation of
common goods and common burdens, that distribution can only be made by
reference to the common good and by those charged with furthering the
common good (the Government). It cannot be made by any individual who
may claim a share in the common stock, and no independent arbitrator, such
as a court, can adjudicate on a claim by an individual that he has been deprived
of what is his due. The Supreme Court held that the claim before the court

81 7D v Minister for Education [2001] 4 |.R. 259.
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was a matter of distributive justice, and accordingly it was a matter for the
executive and not the courts."?

A.32. He said that the wording of a constitutional right to housing “ would need to reflect
the lessons learned from the education case law regarding the constitutional
relationship between the executive and the courts” He highlights the importance of
mandatory orders, at p.9:

‘However, in this arrangement, the individual before the court might not
immediately secure vindication of his or her right in the short-term, this may
operate as a disincentive to other future litigants. Only a mandatory injunction
will replicate the effect of striking down unconstitutional legisiation by
securing immediate vindication of the constitutional rights of the successtul
applicant.”

A.33. O’Mahony concludes, at p.8:

“The case law interpreting children’s rights under Article 42 of the Irish
Constitution illustrates that inserting enforceable economic and social rights
such as a right to housing into a constitution is only the first piece in the
puzzle. The rights will only be as enforceable as the courts are willing and able
to make them, and the education case law discussed above demonstrates the
limits of what the Irish courts been willing to do in that regard to date. Because
available resources are always limited, the approach that courts will take to
the enforcement of economic and social rights in individual cases will also
invariably be limited. even where the right in question is clearly intended to
be enforceable.”

Appendix 9. Consequences of a Vague Constitutional Term

A.34. The School Attendance Bill 1942[1943] |.R. 334, the Supreme Court considered the
term “certain minimum education’ in Article Article 42.3.2° of the Constitution and
held (p.354):

62 Conor O’'Mahony, “Interpretation and Enforcement of Economic and Social Constitutional Rights in Ireland:
Lessons from Cases on Article 42", Housing Commission Conference on a Referendum on Housing in Ireland
May 10/11 2022, page 7.
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What is the meaning and extent of this provision? What is referred to as ‘a
certain minimum education” has not been defined by the Constitution and
accordingly, we are of opinion that the State, acting in its legislative capacity
through the Oireachtas, has power to define it. It should, in our opinion, be
defined in such a way as to effectuate the general provisions of the clause
without contravening any of the other provisions of the Constitution. Subject
to these restrictions, it seems to us that the State is free to act so long as it
does not require more than a ‘certain minimum education” which expression,
in the opinion of this Court, indicates a minimum standard of elementary
education of general application.”

e

It was very many years later that it was established through judicial interpretation that
constitutional obligations of the State included providing free primary education for
children with severe and profound learning disability, ¢ and that the obligation to
provide free primary education should apply only until the beneficiary reached 18
years of age, even if the beneficiary had a continuing need beyond that age.®*

In O'Donoughue v Minister for Health it was held by O'Hanlon J that the meaning of
‘education’ under Article 42 of the Constitution:

‘Involves giving each child such advice, instruction and teaching as will enable
him or her to make the best possible use of his or her inherent and potential
capacities, physical mental and moral, however limited these capacities may
be’

Giving substance to that definition for children with additional needs entails complex
assessments for the legislature, the executive and, in default, the courts, that
frequently can only be made on a case by case basis.

In Sinnott v. Minister for Education it was recognised by Hardiman J (pp. 694-695)
that:

[...] the duty to provide for free primary education is a complex one, involving
enormous annual expense, and requiring for its implementation the taking and
constant reviewing of decisions on policy both by the legislature and by the
executive. The content of the education provided for, the standard to which
that content is to be taught, the mode of teaching, the age at which it is to

63 O'Donoghue v Minister for Health [1996] 2 |.R. 20.
4 Sinnott v Minister for Education [2001] 2 |.R. 545.
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commence and end. and many other matters must be decided upon and
provided for.”

The Housing Commission

A.39. Hardiman J considered that the courts are reluctant to trespass on the power of the
executive and legislature to determine the distribution of resources in the context of
Article 42 (p. 699):

‘It is true that neither of these organs of government are in a position to
disregard a constitutional duty and that the courts have powers and duties in
the unlikely event of such regard. But, excepting that extreme situation, the
aduty imposed by Article 42 is a duty to be discharged in the manner endorsed
by the legislature and executive who must necessarily have a wide measure of
discretion having regard to available resources and having regard to the public
considerations of which they must be the judges.”

48



