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1 Background

In accordance with Part 9 of S.I. No 444 of 2022 (EU Electronic Communications Code
Regulation 2022), the Regulations, the Minister of the Environment, Climate and
Communications and ComReg are assigned specific, and in some instance interrelated,

tasks in relation to Universal Service Obligations (USO).

Of particular relevance to the Minister’s opinion as laid out in this document is Regulation 72,
of the above-mentioned Regulations, which relates to the availability of universal service and
the potential imposition of universal service obligations in certain circumstances. Regulation
72(1) specifically relates to the availability at a fixed location of voice communication

services.

Under Regulation 72(1), where ComReg establishes, taking into account the results where
available, of a geographical survey conducted in accordance with Regulation 100 and any
additional evidence it deems necessary, that the availability at a fixed location of voice
communications services cannot be ensured under normal commercial circumstances in the
State or parts of it, and the Minister is of the opinion that other potential public policy tools
cannot ensure access to voice communications services in the State or any part of it as
identified by ComReg, then ComReg may make a designation under Paragraph 72(3) to
impose appropriate universal service obligations to meet all reasonable requests by end-

users requesting voice communications services at a fixed location.

S.I. No. 444 of 2022
EUROPEAN UNION (ELECTRONIC COMMUNICATIONS CODE) REGULATIONS 2022

Availability of universal service and designation

Article 72. (1) Where the Regulator establishes, taking into account the results, where available, of
the geographical survey conducted in accordance with Regulation 100 and any additional evidence
it deems necessary, that the availability at a fixed location of adequate broadband or of voice
communications services cannot be ensured under normal commercial circumstances in the State
or different parts of it, and the Minister is of the opinion that other potential public policy tools cannot
ensure access to adequate broadband or to voice communications services in the State or any part
of it as identified by the Regulator, then the Regulator may make a designation under paragraph (3)
to impose appropriate universal service obligations to meet all reasonable requests by those end-

users for accessing such services.

(2) The Minister, in forming his or her opinion under paragraph (1) shall have regard to
Article 86(2) of the Directive.




2 ComReg Determination

On 12 December 2023 ComReg published a decision, ComReg Document No 23/115
(ComReg D10/23), determining that fixed voice communications services cannot be ensured

commercially in any part of the State (Stage 1).

Following this decision and the distinct steps as detailed in Regulation 72(1), the Minister is
then required to form an opinion as to whether other potential public policy tools (PPT) can

or cannot ensure access to voice communications services in the State. (Stage 2)

For the avoidance of doubt, this document relates solely to the opinion formed by the
Minister in relation to whether other potential public policy tools can or cannot ensure access
to voice communications services at fixed locations in the State and access to adequate
broadband is not considered.



3 Expert Report and Consultation

In order to assist the Minister in forming an opinion on whether potential Public Policy Tools
(PPTs) can or cannot ensure access to voice communications services at fixed locations
(VFL) in the State, the department launched a public consultation in June 2024 to seek the
views of stakeholders on this matter. This consultation centred around an expert report by
Analysys Mason Ltd! (the PPT Report) that informed the Minister’s provisional opinion that

potential PPT options could not ensure availability of VFL in the State.

The PPT Report considered five possible actions the Department of the Environment,
Climate and Communications (the department) could consider, referred to as “Public Policy
Tool components” in its report. Those components were not intended to solve the problem
in isolation but could be combined in groupings of one or more components to form policy
“options” to be assessed. The report then set out four options based on combinations of the
five components. These options were then assessed against a range of criteria as follows.

e Meeting the VFL requirement
o Geographic availability

o Timeliness

o Certainty

Consistency with government policy

Avoiding market distortion

Cost-effectiveness

Proportionality

The table on the following page provides the conclusion of the report’s assessment of each
option. For a more detailed assessment, please see the PPT Report.

Each of the options considered in the report had its own significant difficulties that ruled it out
as a viable “other PPT”; none scored “Yes” across the board. While the report noted some
material uncertainties with respect to the full level of costs that each option might incur, none
were certain to provide the required ubiquitous VFL services in a timely fashion, in a way

! Analysis Mason, Report on other public policy tools to provide ubiquitous voice services at a fixed
location, 2024, https://www.gov.ie/pdf/?file=https://assets.gov.ie/296653/72119a84-1270-45¢3-9891-
5834f727¢836.pdf#page=null



https://www.gov.ie/pdf/?file=https://assets.gov.ie/296653/72119a84-1270-45c3-9891-5834f727c836.pdf#page=null
https://www.gov.ie/pdf/?file=https://assets.gov.ie/296653/72119a84-1270-45c3-9891-5834f727c836.pdf#page=null

that does not distort the communications market, on a proportionate and cost-effective basis
(relative to the costs of a USO).

As a result, the PPT Report concluded that there is at this time, or over the next five years,
no “other PPT” that can meet the necessary requirements.



Meeting the VFL requirement

Consistent with

Avoiding

Efficiency /

Proportionality

: . policy market cost
Geographic Certainty distortion  effectiveness
availability
Option A No No No No No
Ubiquitous mobile coverage
and at least one provider
offers a VFL solution
Option B Yes in the No No Yes (if relies on Yes (if relies
Ubiquitous broadband gl?tzrarea g,;gg;merual NBP) on NBP)
coverage, retail or wholesale completion)
offer to support VFL for voice P
only, and at least one provider
offers a VFL solution
Option C Yes No No No No No
Large scale renewal of
narrowband network to ensure
full coverage of premises and
at least one provider offers a
VFL solution
Option D Yes No No Yes

At least one provider offers a
VFL solution (via contract,
rather than via USO)




4 Consultation

The Consultation published in June 2024 sought views on the following aspects of the PPT

Report:

e The options selected for consideration and associated analysis: whether respondents

agreed or disagreed with the analysis and selection of options in the report.

e The provisional conclusions: whether respondents agreed or disagreed with the

provisional conclusions of the report.

These two aspects were covered by four consultation questions to which respondents were
invited to provide their views:

1. Do you agree that each of the options considered are not suitable for reasons
outlined in the PPT Report?;

2. Are there any other PPT options that could have been considered?;

3. Are there any other headings that should have been used in the assessment of the
Options?; and

4. Do you have any views (positive or negative) on the PPT Report conclusion that

there is at this time no “other PPT” that can meet the requirements?
Responses to the consultation were received from the following three parties:

e Three;
e Eir; and

o ALTO (Alternative Operators in the Communications Market).

In the following section, the responses to each of the four consultation questions are
summarised with observations provided by the department, where relevant. In general,
there were mixed views on the PPT Report, with some respondents agreeing the options
considered were not appropriate PPTs, but also that the analysis should be extended to
consider other alternative PPTSs.



5 Responses to Consultation and the DECC
Observations/Comments

Question 1: Do you agree that each of the options considered are not suitable for

reasons outlined in the Analysys Mason Report (PPT Report)?

Eir noted that the level of analysis the department has given to the issue “is positive and
encourages a holistic policy response”. However, they considered the analysis of the
options was premature as ComReg had not identified cogent evidence or support for the
requirement for USO and had incorrectly interpreted principles regarding designation of
USO. They also considered that the state-wide geographic scope and requirement of
ubiquitous PPT was not evidenced.

Three did not agree with the conclusion that each of the options considered were not
suitable for reasons outlined in the report. Three expressed the view that the report
contained “embedded assumptions” that were incorrect or not adequately justified. It
suggested the report did not take account of the fact that the current level of retail pricing of
VFL provided under USO “is in fact subsidised” and the report failed to assess the level of

the “affordable price”.

Three argued that another “embedded” assumption in the report was that pricing of USO
VFL must be uniform with non-USO VFL. It suggested that where there are higher costs in
providing VFL, it may be justified to have higher retail pricing provided this remains
affordable. It further noted that absent a uniform pricing assumption it would be possible to

consider hybrid solutions that are otherwise precluded.

ALTO indicated that it broadly agreed that each of the options considered are not suitable
but suggested the report does not fully consider all the options and contains some
assumptions which require more analysis. It raised similar issues to Three in relation to the
‘affordable price’. It also suggested that in order to address the “broadband + VoB” (Voice
over Broadband) concern, whereby the consumer is required to purchase a service they do
not require, a Ministerial Direction could be given to ComReg to “to ensure the designated

providers” offer a facility to turn off the internet access.

Both ALTO and Three argued that the report has wrongly relied on a mobile access rate of

3Mbps to inform its component 1 analysis.



The department’s comments on responses to Question 1

The department notes in response to criticism of the state-wide geographic scope of the PPT
analysis, that this was appropriate and necessary due to ComReg’s conclusions in D10/23
and any PPT chosen must ensure availability to all consumers. In the department’s view,
failure to take account of D10/23 in this regard would have amounted to a material error in
the analysis. In its decision ComReg noted that the only two service providers selling fixed
voice communications service over voice-only connections in the State were planning to stop
selling services to new customers. ComReg concluded that when this occurred “there will
be no service provider offering fixed voice-only connections and voice communications

services to new customers in any part of the State”.

With respect to Three’s comment that the PPT Report failed to take account of the fact that
“the current level of retail pricing of VFL provided under USO” is subsidised. we note that
there is currently no designated universal service provider of VFL under USO and there has
not been since June-2023. Furthermore, the report noted that there was no application by Eir
for USO funding in 2022-23 and the department notes Eir are currently free to set wholesale
and retail VFL prices as they see fit. Notwithstanding this, the report has taken account of
the fact that historically there was a net cost associated with VFL USO and has used the Eir
2015/16 claim to inform its cost analysis in this regard. As such, the report has taken a
conservative approach in its cost analysis by assuming there is likely to be a net cost
associated with the provision of VFL under USO. In doing so, the PPT options considered
were less likely to be rejected.

The department does not agree that the “affordable price” needs to be defined in order to
carry out its PPT analysis. Firstly, whether the service is provided via PPT or USO will not
impact on the level of revenue recovered from the provision of VFL because the same price
“affordable price” would apply in both cases. If the PPT option is made more efficient as a
consequence of a higher affordable price, the impact on the USO option would be the same.
This, notwithstanding, it should be noted that the report does refer to results of a pricing
study carried out by Plum Consulting on ComReg’s behalf (ComReg 23/110) 2. The pricing
considered in this report relates to a period when Eir was designated as VFL USO provider
with an affordability obligation. It is improbable that, in the time since, the “affordable price”
has changed materially but even if this were the case, as noted, the impact on PPT or USO

would be broadly the same.

2 Monitoring retail prices of broadband and voice communications services in Ireland. A report by
Plum Consulting, ComReg 23/110.
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The department agrees with Three’s observation that it is unnecessary for USO VFL pricing
to be uniform with non-USO VFL and further agrees with the observation that uniform pricing
is an option available to Member States rather than a requirement. However, given that a
VFL USO provider “may” be required to offer uniform pricing as a consequence of an
affordability obligation such as Geographic Average Pricing (GAP), the department
considers that it is reasonable to conduct the PPT analysis based on an assumption of
uniform pricing. Furthermore, it is unclear how choosing more than one price point (which
itself may entail a degree of arbitrariness) would advance the current analysis. As with the
“affordable price” argument, the impact on the analysis of PPT and USO from a cost
effectiveness perspective would not be altered. The department does not agree that it is
necessary to remove the prospect of “uniform pricing” in order to consider hybrid technical
solutions. In this regard, the department notes that historically Eir has fulfilled its VFL USO
obligation using a hybrid technological solution (copper lines and fixed cellular services
(FCS) while being subject to a Geographic Average Pricing (GAP) obligation regardless of
the technology over which VFL was provided.

Furthermore, Option D of the PPT Report considers an outcome where a VFL provider might
be contracted with the State for service using “their choice of the lowest cost means of
provision”. This does not preclude a hybrid technical solution and an assessment of the
lowest cost means of provision does not depend on whether there is uniform or multiple
price points. While Option D does not require ubiquity on a component basis, it is
reasonable to assume that from a procurement perspective, procuring multiple networks
serving 100% of the State would likely be more costly, complex and time-consuming than

procuring just one.

In response to ALTO’s point that a Ministerial Direction could be given to ComReg to
address the “broadband + VoB” issue, the department notes that no such direction would be
required were ComReg to designate a provider or providers with a VFL USO because
ensuring a customer can purchase a voice only VFL service is already provided for under

the legislation.

As to the point raised by ALTO and Three that the report wrongly bases its assessment of
mobile coverage on data access of 3Mbps, we note this mischaracterises the report’s
reference to the work carried out by Oxera/RealWireless as reported by ComReg in
document 18/103c. The analysis is presented purely for illustrative purposes to highlight
how the costs of coverage increases materially as you approach 100% coverage. The
report explicitly notes “this [a 3 Mbps network] is not identical to coverage being considered

here, but is illustrative of the difficulty, cost levels and timescales needed”. The department
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therefore considers the reference to this study in the report to be worthy of due consideration

in that context.

Question 2: Are there any other PPT options that could have been considered?

Eir noted the PPT options considered do not account for the required technological neutrality
as set out in Recital 214 of the European Electronic Communications Code (EECC). In this

regard they noted that the analysis does not consider mobile telephony (separate to FCS) as
a possible alternative to narrowband access networks. It considered the reason for this was
ComReg’s “continued unexplained dismissal of mobile telephony as a voice communications

service that can be used to make calls at a fixed location.”

ALTO suggested that, from a PPT point of view, the analysis omits any consideration of
“limiting the requirement for USO VFL by requiring new builds/planning permission to include
access infrastructure from the location of buildings etc. to the point on the site which is

nearest to the existing fixed network distribution point”.

Both ALTO and Three proposed the use of voucher schemes to address gaps in the
provision of VFL under various scenarios. Three were of the view that voucher schemes
have not been considered in the PPT Report and that these could be used where
commercial VFL was not viable. ALTO suggested a voucher scheme could be used in
conjunction with satellite fixed broadband service such as Starlink, which it indicated was
available for €50 a month. It proposed that vouchers could be used to compensate for the
difference between this monthly total and the “affordable price” of VFL. Three also
advocated a voucher scheme to allow end users “to self-curate solutions by contracting with

satellite and VOIP providers”.

Three expressed a view that ComReg’s Broadband Checker database could be used to
identify addresses that could “be considered to be able to avail of commercial VFL”.
Alternatively, they suggested “those not on the database would be eligible for a voucher

scheme”.
The department’s comments on responses to Question 2

With respect to Eir's point that the PPT options do not consider mobile telephony as a
possible alternative to narrowband access networks (to meet the requirements of a VFL), we

note it is ComReg'’s position that the “standard mobile telephony service does not and
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cannot provide a voice communications service at a fixed location™. Furthermore, ComReg
stated in ComReg D10/23, “this distinction between fixed and mobile voice communications
services in the context of universal service is reflected throughout the provisions of the Code
relating to universal service”. In forming his opinion under Regulation 72 (1), the roles of the
Minister and ComReg are clearly demarcated, and it would not be appropriate for the
Minister to take issue with a standing ComReg Decision, which, the department notes, was
arrived at following two rounds of public consultation. As such, the department is of the view
that mobile telephony should not be considered as a PPT option in forming an opinion of the

Minister under Regulation 72.

As to ALTO’s comment that the analysis omits any consideration of planning laws in terms of
requirements related to new builds the department, in the first instance, notes that following
implementation of the Gigabit Infrastructure Act (GIA), many consumers’ ability to gain
access to VFL over a fixed network is likely to be enhanced. We would further note
ComReg recently issued a Call for Inputs on the possibility of giving effect to Art. 61 (3) of
the EECC, which could also deliver positive results on this front if obligations that required
access to wiring and cables inside buildings, or up to the first distribution point outside the
building, were imposed as a consequence. The department welcomes improvements in this
area but does not consider that ALTO’s proposal would change the balance of the analysis
of the options considered. This is because, if the government were to adopt such a policy, it
would not change the relative merits of an “other PPT” or a USO in the context of delivering
VFL.

The department does not consider that changing the planning rules to require new builds to
provide infrastructure to the point on the site closest to an existing fixed network’s
distribution infrastructure would solve the issue. In the first instance many of the
connections to VFL are not at new build premises. In addition, for some of these locations
the edge of the site may not be close to existing infrastructure distribution points, which may
mean it is still uneconomic to connect, even from the edge of the site. As such, a change to
the planning laws could only form part of a PPT component and would always need to be
combined with other PPT components in a hypothesised PPT option and as noted, given it
cannot solve the problem on its own, we do not believe it would change the relative merits of

options already considered.

The department does not agree with Three’s proposal that ComReg’s Broadband Checker

database could be used to identify locations where customers could avail of commercial

3 ComReg 23/55, paragraph 29
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VFL. As outlined in ComReg D10/23 only two operators in the State currently sell voice-only
VFL and both have planned to stop selling VFL to new customers. As such it is unclear on
what basis an assumption could be drawn that voice-only VFL could be availed of
commercially, simply on the basis that there was an available broadband service that may
be provided by multiple different operators, but not all of which offer the service on a state-
wide basis. Independent of the challenges associated with vouchers (discussed next) to
deal with unserved broadband addresses in this scenario, challenges associated with
contract procurement of VFL in the served areas may be more complex (due to a multiple

provider procurement process) for an outcome that does not deliver a ubiquitous solution.

Both Three and ALTO proposed the use of voucher schemes in different technical scenarios.
It should be noted that under the EECC the only reference to the potential use of vouchers is
contained in Recital 219 and this relates to their use for “consumers with low-income or
special social needs”. The current exercise in assessing PPT options must consider an

outcome where “all consumers” have access to VFL in accordance with Art. 84 of the EECC.

The other mechanism by which vouchers might be considered is as part of a State Aid
funding initiative. This would require approval at European level, which can be a lengthy
process and would be complicated by the fact that the service being considered is VFL
rather than broadband. The EU ‘Guidelines on State aid for broadband networks’ (SA
Guidelines) does not contemplate intervention projects focussed on VFL but it does offer
some insight into how an application based on voucher schemes might be considered by the
EC. In this regard the SA Guidelines considers two types of voucher schemes, (a) Social
Vouchers and (b) Connectivity Vouchers. Similar to the Recital 219 of the EECC, social
vouchers are “reserved for particular categories of individual consumers” and so would not
cater to “all consumers” contemplated by Art. 84 of the EECC. On the other hand, while
Connectivity Vouchers are designed for “broader categories of end-users”, they are in
essence considered to be a demand-side measure designed to reduce costs for individual
consumers or categories of consumers, and to drive service take-up. The key problem that
the current PPT analysis is seeking to address is one of supply, not demand. Whether or
not the use of vouchers for VFL as a PPT would obtain EU State Aid approval from an
efficiency perspective is far from certain, but even if it did, it would not address many of the

other challenges identified in the PPT Report under the various options considered.

Turning to ALTO'’s specific proposal that a voucher scheme could be used in conjunction
with a satellite fixed service, such as Starlink, we note that the combination of these factors
could contribute to 100% coverage in line with component 2 of the report. In this respect the

proposal would only solve part of the problem because the VoB component would need to
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be added to the 100% broadband coverage. In addition, the hypothesised solution would not
meet the “voice only” requirement of the service. We would further note the up-front costs
of Low Earth Orbit (LEO) satellite solutions are not immaterial. Starlink hardware costs in
Ireland are currently quoted at €349 for residential customers. In general, the ‘voucher-
satellite’ proposal would suffer from the same disadvantages as component 2 in the PPT
Report, including that it would be inconsistent with existing policy. In this regard if homes are
within the National Broadband Plan (NBP) area but are not yet served by it then you would
effectively be subsidising a LEO solution that is due to be passed by a subsidised terrestrial
network. This would ultimately render investment by the State in one or the other initiatives

wasted, depending on which option a consumer chooses.

Furthermore, there is no certainty that a provider would enter into a contract to provide the
required wholesale and retail inputs suitable to support a voice-only (specifically options

suitability priced to support VFL line rental) and/or the required VFL service.

As a consequence of the foregoing, the department does not consider the voucher schemes
proposed by ALTO or Three to be PPT options that should be pursued, as they do not
satisfy a number of the assessment criteria considered in the PPT Report and so cannot
ensure the availability of VFL to all consumers. In summary, while the proposals have some
merit, they do not perform well in terms of timeliness, certainty, and consistency with
government policy. Itis also uncertain if the solutions would be cost effective and if they
would provide ubiquity of service.

While it is not entirely clear from the responses, in the event that Three and/or ALTO are
advocating that a satellite solution could deliver VFL as an Over the Top (OTT) voice
service, the department notes ComReg'’s position* that this would not meet the definition of a
“voice communications services” in accordance with Regulation 2 (1) of S.I. 444 of 2022
because OTT services are ‘number independent interpersonal communications services’
(NIICS). A “voice communications service” requires that calls are made through a number or
numbers in a national or international numbering plan. Consequently, ComReg noted,
“NIICS do not form part of ComReg’s consideration of availability of VFL services for the

purpose of universal service”. OTT NIICS therefore do not fulfil the requirements of a VFL.

4 Section 3.2 of ComReg Document 23/55. The analysis in this section is relied on to inform ComReg
decision in D10/23 in relation to OTTSs.
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Question 3 Are there any other headings that should have been used in the

assessment of the Options?

Three repeated its views on the need to define the ‘affordable price’ in response to this
guestion. It noted that, in the absence of an assessment of the affordable price, any
conclusions drawn from the price and cost comparisons in the report are not sufficiently

robust to be relied upon.

Three were also of the view that “the level or location of demand for VFL should have been
considered”. It expanded on this point, noting “in scenarios where the footprint of
commercially available solutions for VFL based on fixed broadband access is increasing, the
requirement that the options considered deliver ubiquitous service availability potentially

represent a mischaracterisation of the issue to be addressed”.

ALTO repeated its view that satellite fixed broadband should be considered and raised a
similar point to Three in relation to the need to determine the “level or location of demand”. It
suggested that a localised low-volume solution that “is built to order” might be a valid
outcome and it might be achieved within existing network offerings such as Fixed Wireless
Access (FWA).

Eir suggested the heading ‘Geographic Availability’ should be removed and changed to
‘meet requirement for VFL USQO’. It argued that there is no evidence to support the view that
the scope of a potential PPT or USO should be state-wide.

The department’s comments on responses to Question 3

The department disagrees with Three’s claim that absent a definition of the affordable price,
any price and cost comparisons in the report are not sufficiently robust and cannot be relied
upon. As already noted on the affordable price, whatever its ultimate level, its impact on the
revenue of a PPT or USO service will be largely the same. As a consequence of the
ComReg D10/23, the PPT assessment is considered on a State-wide basis, regardless of
the level of the affordable price. This is because ComReg has determined that VFL cannot
be ensured on a commercial basis in any part of the State. We would further note that the
most up to date pricing study reported by ComReg in Document 23/110, which the PTT
report takes account of, covers a period in which Eir were designated as the VFL USO
provider with an affordability obligation. Therefore, the pricing that the PPT Report considers
in its analysis incorporates a recent period, when an affordable pricing obligation existed in

the market. As such, and to the extent that a defined “affordable price” is necessary to inform
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the PPT analysis, which we do not agree is necessary, the department is of the view that a

newly defined “affordable price” would not differ materially (up or down) from that period.

The department does not consider it necessary to assess the level of demand in order to
take a view on the appropriateness of PPT options. The level of demand for VFL, whether it
is met by PPT or USO would not be materially different, particularly as the affordable price in
either scenario would be the same and so the extent to which demand is a function of price,
the impact in either scenario would be the same or similar. Furthermore, it is unclear how
forecasting the likely level of demand could be achieved with a high degree of certainty and
the PPT Report, in fact, calls this out as one of the reasons why contracting for a VFL
provider would be difficult. In any case, it would appear Three’s position on the need to
estimate demand for VFL centres around its view that the department should be identifying
specific “locations” where “commercially available solutions for VFL based on fixed
broadband access” is not available and, in not doing so, the options considered may
represent “a mischaracterisation of the issue to be addressed” in seeking to deliver a
ubiquitous solution. The department does not agree with this view. It is important to note
again, that ComReg D10/23 concluded that VFL could not be ensured in any part of the
State. As such, any option that fails to account for ubiquitous availability of VFL would be

incomplete and contrary to the “all consumer” requirements of Art. 84 of the EECC.

In response to ALTO’s point around potential low volume “built to order” solutions, the
department notes that such an initiative could result in significant delays and would be
unlikely to achieve acceptable timescales for connecting VFL customers in many cases. In
circumstances where, as ALTO notes, “built to order” could be achieved within “existing
network offerings”, we note this outcome, in effect, is considered within existing options,
depending on the underlying technology that has gaps that needs to be filled, such as

component 1 (part of Option A), component 2 (part of Option B) or a form of Option D.

With respect to Eir's point that there is no evidence that the examination of the potential PPT
should be state-wide, the department reiterates that the scope of the PPT analysis is guided
by ComReg D10/23 which determined that VFL could not be ensured commercially in any
part of the State. For the avoidance of doubt, the PPT itself might ultimately only require
action in specific number of locations such as augmenting existing broadband or mobile

infrastructure coverage, but the outcome must deliver a ubiquitous service.

Question 4: Do you have any views (positive or negative) on the PPT Report

conclusion that there is at this time no “other PPT” that can meet the requirements?
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ALTO did not agree that there was no other PPT that could meet the requirements and that
the analysis could not be safely relied on to “allow the minister make a decision which would
enable ComReg to impose an obligation on a USP”. It further noted, there is “a real and
present jeopardy in any imposed narrowband solution, that such a solution will be much

more expensive than historically experienced”.

Eir concluded that it was unable to assess the analysis and conclusions of the report “as
they are based on ComReg’s flawed assessment and conclusion of a requirement for a
state-wide VFL USO which ComReg has not evidenced”.

Three did not agree that the PPT Report could be safely relied upon to conclude that at this
time no other PPT could meet the requirements. It outlined a number of reasons for this
including, incorrectly assessing mobile coverage on the basis of 3Mbps data coverage,
omission of material inputs such as satellite broadband, voucher-based schemes, and failing
to take account of copper switch-off (CSO). Consequently, Three considered that a

“substantive reworking” of the report was required.

The department’s comments on responses to Question 4

With respect to ALTO’s position that it does not agree that there are no other PPT that could
meet the requirements, we note that ALTO has not stated which of the PPT analysed (or
missing) would be superior to USO. The department has noted ALTO’s submission with
respect to voucher schemes, using LEO satellite systems such as Starlink and changes to
the planning laws, but in the department’s view, none of these amount to additional PPTs
that in their own right can deliver ubiquitous VFL. The suggestion around vouchers relates
to a proposal for funding while the use of satellite systems and changes to the planning laws
would constitute potential components to a PPT option. The department has given
consideration to all these proposals but does not see any, in their own right or in combination
with other components, amounting to other PPT options that can ensure availability of VFL

on a state-wide basis in a manner that is superior to a USO option.

In response to ALTO’s comment that there is a “jeopardy” in any imposed narrowband
solution, the department notes that VFL itself is a narrowband service but understands
ALTO'’s reference to be related to the existing copper narrowband network. To this end, the
department note that it is not advocating for such an outcome, and that the report ruled out
the PPT option for the renewal of the existing narrowband network, in part, because it was

uneconomic and inefficient.
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In relation to Eir's conclusion, that it is unable to assess the PPT Report because it is
informed by “ComReg’s flawed assessment”, the department again notes that the Minister’s
role in the current process is as set out in Regulation 72. The legislation clearly demarcates
the roles of ComReg and the Minister in Regulation 72, and it is not appropriate for the
Minister to reconsider ComReg’s decision in carrying out the clearly defined and demarcated

roles under that provision.

With respect to Three’s restatement that the report incorrectly assesses 3Mbps mobile data
coverage, the department repeats its position that this reference was clearly called out for
illustrative purposes to highlight the extent to which the marginal cost increases as one
approaches 100% coverage. We further note that Three’s submissions in relation to satellite
broadband and vouchers have been addressed in detail by the department above. The
department disagrees with the view that the PPT Report fails to take account of CSO (see
sections 3.1.4 and 6.4.2 of the report) and note that over the time horizon considered by the
report there is uncertainty about the timing of CSO in Ireland. In this regard, CSO is
essentially a commercial matter for Eir who have not announced any plans to date in
accordance with the switch off requirements of ComReg Decision D09/23%, a point Eir itself
has made in response to this consultation.

® ComReg Decision D09/23 - Framework for the Migration from Legacy Infrastructure to Modern
Infrastructure, ComReg 23/102, 2023.
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6 Opinion of the Minister under Regulation 72 (1)

In accordance with Regulation 72 (1) of S.I No. 444 (2022), having taken account of the PPT
Report, responses to the consultation, ComReg D10/23 and associated consultations and
other relevant material, the Minister is of the opinion that other public policy tools cannot
ensure access at a fixed location to voice communications services in the State or any part of
it as identified by the Regulator. The Minister has advised ComReg of his opinion in this

regard.
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