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Introduction

Irish Institutional Property (lIP) is the voice of institutionally financed investors and real estate providers
with significant local and international backing in the Irish real estate market. The mission of lIP is to
promote the development of a progressive world class real estate sector in Ireland, which benefits
members, the economy and wider society. IIP members are backed by a diverse group of investors,
including Irish and international pension funds, among others. Post the Global Financial Crisis (GFC)
institutional capital has become a significant component of both the global and Irish real estate markets,
providing stable long-term funding to enable sustained delivery of the required supply of critical
infrastructure, housing and workplaces. This capital has now largely re-structured and replaced the
“highly leveraged” model of the past, supported by government policies which enabled the
establishment of REITs and other tax transparent structures. These developments were necessary to put
Ireland on a par with other OECD countries that recognises capital intensive activities such as real estate,
need stable and more conservative capital structures to avoid the debt fuelled boom and busts of the
past. Since 2015 IIP members, have collectively invested €14bn in delivery of critical real estate in the
Irish market as illustrated below:

[IP members manage approximately €14bn of Irish property

IIP members directly employ over 6,000 people

IIP members indirectly employ a further c.23,000 people*

[IP tenant companies employ more than 36,000 people [IP members include five of the largest
20 stocks on Euronext Dublin (formerly known as Irish Stock Exchange)

e |IP members are on target (post Covid) to deliver around 50% of the projected private market
housing output in Ireland, including a significant amount of higher density apartment delivery

*Estimate based on indirect and induced jobs within European listed real estate sector. Source: EPRA &
PwC
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In this pre budget submission IIP has focused on a number of key proposals which we believe can have a
material impact in supporting investors to sustain delivery of critical real estate infrastructure in the
period ahead as government seeks to stimulate economic recovery and growth.

Accompanying this document is a report produced by the IIP on the significance of international
development finance capital in Ireland’s real estate markets. This report looks at flows of capital from
both investors and from financial institutions. It seeks to highlight the considerable reliance the State
and the sector has on institutional capital, particularly foreign capital and reinforces the need for a
stable and certain regime to ensure the continued flow of this capital. Indeed based on the growth in
housing output required for Ireland, the country will need to attract much more capital from abroad
than it does today. Any unpredictable change in tax, that impacts current investments, could limit the
supply of that much needed capital and most certainly lead to an increase in the cost of that capital. The
deadweight loss of that additional cost in capital to Ireland, may well exceed any additional revenue
raised. The information relied on to produce this report included significant input from the bodies listed
in Appendix 2 of the report.

1. Stability/certainty of regime
The lIP members request the Department of Finance to maintain tax certainty and stability for institutional
investors in the Irish property market in Budget 2022 and beyond.

Stability of tax regime is key in order to continue to attract necessary institutional capital to the Irish real
estate market to effectively tackle current supply constraints, deliver on the ambition set out in Project
Ireland 2040, maintain our global competitiveness and restore a properly functioning and sustainable
property market. As the longer-term economic impact of the Covid pandemic is still not clear, attracting
this institutional capital is particularly important. Analysis shows that while the State will contribute
€116bn to deliver to Project Ireland 2040, institutional and private investors will contribute c.€300bn or
three-quarters of the funding. The IIP members believe that it is principally through investments of scale
and in particular higher density more complex projects which are mostly funded by institutional investors
that Ireland can resolve its housing crisis and provide suitable infrastructure for the future.

Changes in policy can delay or prevent investment decisions adding further uncertainty in an
already challenging market landscape. As Ireland is currently facing a housing crisis with demand far
exceeding supply, a stable regime will ensure Ireland’s competitiveness as an attractive location for
foreign capital investment.

Maintaining certainty of regime and preventing further escalation of construction costs is key. If Ireland
does not maintain tax policy certainty and stability, we are at risk of foreign capital being deployed to
other competing jurisdictions and markets.

What the Irish property market needs most of all at this critical time is predictability and certainty. The
IIP members believe that this should be a key focus for the Government.



2. Stamp Duty Residential Refund scheme

While the stamp duty residential property refund scheme in Section 83D of the Stamp Duties
Consolidation Act, 1999 (“SDCA”) is a welcome, and necessary measure in encouraging the development
of residential property on land which now carries a 7.5% stamp duty rate, the scheme has a number of
limitations.

2.5 year window

The most significant limitation is the 2.5 year window within which construction of residential property
must be completed. While we welcome the 6 month extension from 2 to 2.5 years included in the Finance
Act last year, this remains a very short timeframe for the completion of large single-phase developments
completed under a single commencement notice. Furthermore, COVID19 restrictions, ensuing site
closures etc has had a very detrimental effect on the construction sector and the 2.5 year time limit will
be impossible for many ongoing developments. Aside from the current and immediate issues posed by
COVID19, the 2.5 year window is a serious constraint in its own right for multi-phase developments where,
although each phase may be completed under a separate commencement notice, there can be cases
where more than one phase is built upon a single podium or underground car park, and there is
uncertainty over whether all phases must be completed within 2.5 years of the commencement of
construction of the podium or car park. In most cases, it would not be possible for all phases to be
completed within such a short timeframe.

In this regard, the IIP members request that the 2.5 year completion window is extended to 4 years, to
provide a more reasonable timeframe for developments to be completed. As well as helping
developments impacted by COVID19, this is a very necessary measure that is required for multi-phase
developments and will help provide more certainty to new investors entering the Irish market.

75% Test
Another issue that has been identified in respect of the refund scheme is the 75% test which must be
satisfied when development has completed. This test can be impossible to satisfy in the context of housing
estate developments, where green areas, roads, footpaths, etc. can take up a significant amount of space
- these are necessary features of any housing development and required by planning law. We would
welcome the opportunity to discuss the relevant policy intent in further detail as we would not expect
that the inclusion of green areas and road infrastructure required by planning regulations should prevent
access to the residential rate of stamp duty where housing is constructed. IIP members request that
Section 83D SDCA is amended such that the 75% test is workable for those developments which include
houses. A number of suggestions on how this can be achieved are:
e measure the 75% by reference to the site area less the area covered by roads, footpaths, parking
bays, and green areas,
e include within ‘curtilage’ for the purposes of this test the footpath and road area directly in front
of and adjacent to a property, and / or
e reduce the surface area requirement to 60%.



One actual case provides an example of the difficulties associated with meeting this test, which is
reflective of many of the suburban residential sites that are being built across the country. In this particular
development example, houses and curtilage account for 58% of the total site with public open space
(required by planning regulation) accounting for 13.5% and roads and footpaths taking up 28.5%. Taking
each phase of the development individually, the highest percentage met in any one individually is 64%.
This example further underlines the request from IIP members with regard to Section 83D and would
welcome further discussion with Government.

Extension of scheme

Finally, in the context of stability and certainty and the impact of COVID19, as referred to in 1. above, IIP
members would request that the stamp duty residential refund scheme is extended to include
construction operations commencing before 31 December 2023 (and completing before 31 December
2027). The current deadline of 31 December 2022 for commencement of construction operations is
already a concern for a number of members that are considering multi-phase developments, where some
phases are not scheduled to commence before 31 December 2022. The certainty of an extension to this
deadline would be a positive development in support of supply delivery and recognize the pent-up
demand currently in the market which can only be resolved by an increase of supply.

3. Rate of stamp duty applicable to residential property

We welcome that the government continues to acknowledge that delivery of affordable housing is a key
priority and that institutional investors have a key role to play in this. We have already underlined that
policy stability for the sector is key to provide certainty in the market.

Despite the impact of COVID19, we understand the Government remains committed to its objectives in
relation to housing and putting affordability at the heart of the housing system, increasing the housing
stock provided nationally and improving the supply and affordability of rental accommodation. All these
objectives, and many more of the objectives in the Programme for Government, will have a much greater
chance of being achieved by increasing the amount of funding into the sector. A significant percentage of
the capital that is needed to meet these objectives over the next number of years can be sourced from
international investors and would be difficult to fund if reliant on investment from within Ireland alone.

As stamp duty is a tax on the gross asset value and not profits, small increases in the rate can have a
disproportionate impact on the profitability and viability of projects. This is particularly important where
schemes are already on site, or in planning, where developers and homebuilders will have agreed
funding plans with investors and banks based on the current rate. Were this to change, even marginally,
developers could be in breach of their funding covenants and have to consider stalling projects. Where
development finance is becoming more difficult to raise and more expensive, this level of margin
erosion and lack of certainty with tax will stop many projects proceeding.

As mentioned above, any changes in the stamp duty rate have a disproportionate impact on the return
achieved by investors, so an increase from the current rate of 1%/2% would render many investments, in



what is already a very low margin sector, unworkable. Put very simply, if a developer / homebuilder is
targeting a 15% profit on cost, a 1% increase in stamp duty will directly erode this margin by around 7%.
This return to equity is a key metric for investors and third-party lenders will generally not provide
financing below this level. Furthermore, any changes to this rate, after the multiple increases to the
commercial rate in recent years, could undermine confidence in Ireland by international investors who
may not be willing to commit to long term projects.

It is vital that the Government is able to show it is cognisant of the importance stability of regime has in
ensuring investor confidence and is able to demonstrate its commitment to affordable housing. The IIP
members believe that conveying certainty with regard to the 1%/2% stamp duty rate, similar to the
messaging in relation to the 12.5% trading rate, would be of great importance to Government in meeting
its objectives.

4. Rate of stamp duty applicable to commercial property

As noted in previous submissions, the commercial property sector has seen an increase in stamp duty
rates from 2% to 7.5% between Budget 2018 and Budget 2020. We were encouraged that no further
increase was introduced in Budget 2021 and are of the view that this stance should be maintained for
Budget 2022. We would welcome clarity from Government, particularly in recognition of the challenges
that lie ahead for this sector, that no measures are being considered that would include proposed
increases to the rate of tax in respect of commercial property in Budget 2022.

The industry continues to be adversely affected by Covid-19 restrictions and continued challenges lie
ahead. The full impact of the Covid-19 pandemic on this sector cannot yet be estimated.

Maintaining certainty of regime and preventing further escalation of construction costs is key. If Ireland
does not maintain tax policy certainty and stability, we are at risk of foreign capital being deployed to
other competing jurisdictions and markets. The additional rate increase in 2019 further eroded the
competitiveness of the Irish regime. IIP members believe that maintaining stability and certainty in the
Irish tax regime should be a key focus for the Government.

In considering Ireland’s overall competitiveness, it is interesting to note that our current rate of stamp
duty on commercial property is actually one of the highest rates typically applied across Europe. Any
increase would result in Ireland becoming an outlier relative to other markets. A summary of rates applied
to commercial real estate transactions in other EU countries is outlined in the table following.



Country Rate of Stamp Duty/Real Estate Transfer Tax on Commercial Property
Austria 3.5% transfer tax plus a 1.1% additional registration fee

Denmark 0.6% of the transfer sum plus DKK 1,600

France 5.09% registration duty

Luxembourg 6% registration duty plus a surtax for buildings in Luxembourg City
Germany 3.5%-6.5% transfer tax dependent on the region

Norway 2.5% stamp duty

Netherlands

6% transfer tax

Spain 0.75-1.5% where VAT is applicable
5% + for VAT exempt transactions, depending on the region
Italy
Registration tax of €200, Cadastral tax at 1%, and Mortgage tax at 3%
Portugal 5-6.5% transfer tax
Sweden 4.25% stamp duty

United Kingdom Up to 5% on freehold transfers

5. Extension of Help-to-Buy

The introduction of the Help-to-Buy (“HTB”) incentive for first-time buyers in Budget 2017 was a welcome
development. This incentive enhanced the supply of first-time buyer homes, significantly reducing the
time it takes for claimants to save and improving the overall affordability of housing for qualifying first
time buyers.

We welcomed the temporary enhancement to the existing HTB scheme put in place for the remainder of
2020 announced in the July 2020 Stimulus plan and the extension of the enhanced HTB relief in Finance
Act 2020. We note it is due to expire on 31 December 2021. The IIP members would request that the
Department of Finance gives consideration to retaining this incentive beyond the proposed end date of
31 December 2021. The IIP members would further request that this confirmation of extension is provided
prior to Budget 2021, to provide certainty in the market. By extending the initiative beyond 31 December
2021, the IIP members believe that this will assist the Government in achieving one of their key housing
goals of “the delivery of 550,000 additional households by 2040” as stated in their Project Ireland 2040
release.

Furthermore, the IIP members believe that there is a significant opportunity to widen the scope of the
HTB incentive to include groups such as current owner-occupiers who need to trade-up but are effectively
tied in to their current homes as there are no supports in place to enable them to make that move.



6. Capital Gains Tax (“CGT”)

In previous tax strategy group papers, the Department of Finance has referenced an ongoing debate
around the possibility of a reduction in the rate of CGT. The IIP members welcome this debate and are
strongly of the view that the comparatively high rate compared with other countries in the OECD is a
significant decision factor for foreign institutional investors deciding to invest in real estate in territories
other than Ireland. IIP members believe that the impact of COVID-19 brings a unique opportunity for the
Department of Finance to trial an interim reduced CGT rate for at least 2 years.

The IIP members note that concerns were raised by the Department of Finance around the difficulty to
determine how responsive capital gains realisations are to changes in the CGT rate. The IIP members do
not believe this should be a constraint, that it should not be a difficult analysis to undertake and is more
necessary now than ever to increase deal flow into Ireland. We note that measures such as the CGT break
introduced in Section 604A TCA 1997 in response to the financial crisis played a pivotal role in stimulating
much needed investment in the sector and whilst we are not in a similar position now, it does demonstrate
that temporary measures such as this can really help boost investment and attract FDI. The IIP members
would welcome detailed examination of this area by the Department of Finance.

In considering Ireland’s overall competitiveness, it is interesting to note that our current rate of capital
gains tax is one of the highest rates typically applied across Europe. A summary of rates applied in other
European countries is outlined in the following table.

Jurisdiction Rate (headline CIT rate unless otherwise stated)
Austria 25%
Belgium 25% Capital gains are subject to the normal CIT rate (except capital gains

on shares under certain conditions)

Denmark 22%

Luxembourg 24.94% on a combined basis

Germany 12.6% to 20.3%

Norway 22%

Netherlands 25% Headline CIT rate. Capital gains on qualifying participations are tax
exempt under the participation exemption.

Spain 25%

Italy 24% Headline CIT rate. For financial investments, the PEX regime at 95%
exemption may be applied, provided that the conditions set by the law
are met

Sweden 20.6%

United Kingdom 19%




7. VAT Recovery

VAT can have a pivotal role to play in aiding Ireland's goal of increased home ownership and affordability.
Currently the rate of VAT on “new” homes is 13.5%. VAT is fully recoverable on commercial development
but is not recoverable on residential development, where the developer puts the property to a VAT
exempt use (for example, lets the property to tenants on a long term basis, or renovates the property but
does not render it “new” again for VAT purposes).

The IIP members believe the VAT cost associated with most residential development in Ireland creates a
significant hurdle to the Government’s goal of increasing housing stock to meet current demand levels. In
many cases, the VAT cost for developers (either in the form of irrecoverable input VAT on construction
costs or a reduction in sales proceeds where the purchaser, for example a residential landlord or private
individual cannot reclaim the VAT charge) can be very significant and this may put Ireland at a competitive
disadvantage for inward investment in this sector compared to other jurisdictions. For example in the UK,
the construction and sale of new residential buildings is zero-rated with input credit, and there is a
reduced rate of 5% VAT for certain conversion/renovation works carried out on dwellings.

A reduction in the VAT rate applicable to the supply of immovable goods used for residential purposes
from 13.5% to 9%, or even temporarily to 0% (for new, affordable houses and apartments) would make
housing projects such as social/affordable housing more viable for developers and more affordable for
purchasers. Currently there is a critical need for affordable housing and in order to progress towards
meeting the housing demand forecast over the coming years measures must be taken now to address the
supply constraint. Any reduction in the rate of VAT applied to new homes comes at a cost to the
exchequer. However, there are broader exchequer benefits from other direct and indirect taxes generated
by increasing supply.

As the Government tries to tackle the availability of affordable residential homes in the state, putting in
place specific measures could help meet those objectives. As an example from a country with a
comparable regime, in the UK, certain VAT rules help render residential projects more viable which assists
with wider availability of affordable housing.

Some of these UK measures are highlighted below:

The first sale of partially constructed residential buildings is 0% rated

e The first sale of a major interest where a developer converts non-residential to residential can be
zero rated;

e If services are obtained as part of a “design and build” combined residential development
contract, the liability on the supply of the design element follows the VAT liability on the build
portion and therefore can be zero rated facilitating VAT recovery



Implementing measures such as those mentioned above would help ease concerns in the construction
sector about the viability of residential projects and help the Government meet its objectives with regard
to increased supply of affordable residential properties.

As the landscape changes as a result of Brexit and COVID 19, Ireland needs to ensure it positions itself so
that it can accommodate expansion plans for multinational business groups which are a significant source
of FDI but who require sufficient homes to be available in urban areas to accommodate increased
immigration.

8. Finance Act 2019 changes

The IIP members view it as crucial that the remaining issues and uncertainty from legislation introduced
in Finance Act 2019, which create significant uncertainty / unintended consequences for taxpayers, are
rectified as soon as possible. We have set out below a summary of the key items from the point of view
of the IIP members which still require resolution.

IREF rules

There are a number of remaining unresolved issues arising from the interest capping rules introduced into
the IREF regime in Finance Act 2019, which we have previously raised. We have not included them all
again in this submission, including relevant concrete examples instead. The IIP members are of the view
that these unresolved points are still an issue and resolution is required, particularly as they can have the
impact of imposing a tax on investors who are classified as exempt under the IREF regime.

Acquisitions from associated enterprises

Per the legislation, third-party debt used to purchase an asset from an associate will only be considered
genuine-third party debt in very limited circumstances. The guidance does helpfully provide a carveout
in certain circumstances where an associate must borrow and purchase the property because regulatory
approval for the IREF is yet to be received. However, there are a number of legitimate commercial
scenarios where an IREF could acquire property from an associate that have not been addressed. For
example:

A. A number of smaller assets are acquired and the scale of investment is not initially such
that the cost associated with running a regulated fund is warranted. Over time as the level
of investment grows a regulated fund is set up and the shares in the existing property-
owning companies are transferred to the IREF with the properties then being transferred
from the companies to the IREF.



B. Another situation arises where a vendor offers shares in a property-owning company to the
market for sale as opposed to the property itself. In such cases the IREF acquires the shares
in the taxable company and then as a second step, the property and any debt are
transferred to the IREF. In some cases this transfer can take a number of years to be
effected due to regulatory requirements which need to be met.

We would suggest that guidance is updated to cater for the above examples. It should be noted that the
transfer of an asset from a company to an associated IREF would be fully subject to CGT on any accrued
gains up to the date of the transfer and any income accruing in the period in which the asset is held in a
taxable company would likewise be fully subject to tax.

Capitalised interest

In cases where development is being carried out, it is usual for financing costs to be capitalised on the
balance sheet. The guidance clarifies Revenue’s view that these previously capitalised financing costs will
be deemed to arise in full in the period in which they are released through the profit and loss account /
statement of comprehensive income.

For developers and builders who are ‘building to hold’ in particular, this creates an issue as the property
is generally treated as a capital asset and the rules specifically excluded (un)realised gains on such assets
from the calculation of the property financing costs ratio. This means there is no profit against which to
set the interest cost and a large income tax charge can arise in one period.

The 1IP members would welcome a clarification to this formula in this ratio in order to allow parity
between the types of income and expenses which are included.

Non-IREF assets

Borrowings and related interest in respect of non-IREF assets will be counted towards the debt and
interest restrictions of the IREF otherwise than in the narrow circumstances provided for in the guidance
notes. We believe that the clear policy intent to exclude non-IRES assets from the remit of the IREF
regime needs to be reflected in the relevant legislation / guidance.

REIT rules

In respect of the REIT regime in general, it appears that the regime has moved from its original policy
intent to provide an attractive, low leverage, liquid, diversified and globally recognised product for both
Irish and international investors to invest in Irish real estate without the double layer of taxation that
would otherwise apply.



REITs facilitate collective investment in property thereby providing the benefits of risk diversification to
investors of all sizes. This in turn brings new sources of capital into the Irish property market and
contributes to reducing dependence on bank financing, therefore freeing up available bank financing for
use in other industries.

REITs are recognised as important vehicles for property investment in over 30 jurisdictions throughout
the world. Investors of all sizes can directly hold property through shares, making them a tax-efficient
investment with the benefit of transparency and liquidity from their daily trading on a regulated stock
exchange. By buying shares in a REIT any investor can get access to large scale property enterprises as
well as commercial sites for development purposes.

REITs promote professionalisation of management in a residential property market which has traditionally
been dominated by smaller, individual landlords, often with high mortgage borrowings against the
property. REIT regimes are also intended to be beneficial to tenants by improving stability of tenure as
REITs are designed for long-term property investment, which reduces the likelihood of a tenancy being
terminated as a result of the landlord choosing (or needing) to sell the property. REITs also act as an
important ‘buffer’ in mature property markets during times of crisis given the conservative regulatory
leverage limits which apply.

Finance Act 2019 introduced new legislation which taxes disposals by REITs where the sales proceeds less
debt (“net sales proceeds”) are not reinvested in the property rental business or distributed within 24
months. There are a number of abnormalities in the drafting of the legislation which create unintended
consequences for REITs and which we would like to see addressed.

e The tax charge arises on the full sales proceeds less debt used to acquire, enhance or develop the
asset being disposed of - regardless of whether a profit or loss arises on such disposal. Imposing
a tax on proceeds rather than gains is not equitable or consistent with general taxation principles.

e The definition of the debt which can be used to reduce the sales proceeds is debt used to acquire,
enhance or develop the asset which is being disposed of. The legislation as drafted only considers
very basic scenarios which are not reflective of the commercial reality of how debt is often raised.
For example it does not include facility scenarios where the debt is not specifically linked to an
underlying asset, situations where an asset is initially acquired with equity before being
refinanced with debt or certain debt refinancings. In all of these scenarios the debt being repaid
would not meet the narrow definition of debt in the current legislation. This can lead to REITs
being penalised for selling assets to reduce their debt levels, which given the obligation to
distribute 85% of their rental profits, is their only method of materially reducing leverage beyond
resorting to equity issuance. We request that the definition of debt is broadened, whether
through guidance or legislative change, to allow any proceeds from the sale of assets of the
property rental business to be used to repay debt, provided that debt was incurred on acquiring
REIT assets, up to the capital cost of the assets disposed of (i.e. ignoring valuation gains or losses
made on the assets).



e Finance Bill 2019 provides that, within 24 months of a property disposal, the REIT must either
reinvest or distribute the income. Amounts not so reinvested or distributed will, at the end of the
24-month period, then be treated as part of the REIT’s property income, 85% of which must be
distributed annually. Given the length of typical property cycles, IIP members feel that the current
timeframe of 24 months poses challenges and is too restrictive in its current state.

In addition to the above points, there are some other aspects of the REIT regime where the IIP members
would request minor amendments in order to make the regime more reflective of how they operate
commercially.

e Based on current Irish REIT legislation, where the requirement for income to financing cost ratio
is 1.25:1, any changes in unrealised fair value gains or losses on derivatives related to financing is
considered part of the “financing costs” and included in the calculation of the income to financing
costs ratio. Since the unrealised fair value losses and gains on such derivatives only reflect the
mark to market of the derivative as at each reporting date, and do not impact the actual cash
flows or real financing costs they should not form part of the income to financing costs ratio. The
debt covenants (provided by the lenders) for income to financing cost ratios do not include
unrealised fair value losses and gains on derivatives. In addition, the UK REIT regime on which our
regime is based, does not include fair value movements on derivatives for the purposes of
considering their financing cost ratio. Including fair value movements on such derivatives can
effectively reduce the attractiveness of non-EURO denominated finance sources - thereby
reducing the ability of a REIT to make a commercial decision as to the best source of finance
available.

e The application of CGT in respect of property gains of a REIT where a REIT exits the regime within
15 years of entering the regime, and the removal of the option to rebase the asset values upon
exit from the regime, along with the manner in which these changes were introduced, will likely
prevent the establishment of more REITs in Ireland. Even though REITs will generally be
established with a long-term strategy in mind, the risk of penalty if there is a change in
circumstances over this time period will be a barrier to entry for many.

The impact of the changes to the taxation of REITs introduced as part of Finance Act 2019, has significantly
impacted their attractiveness. Currently we are not aware of any plans for new REITs to be established in
Ireland as they are no longer seen as attractive investment vehicles. We would ask that this is considered
in the context of the legitimate policy aims under which the regime was initially established. The regime
has effectively been closed, limiting the property investment options for investors of all sizes. This is
inconsistent with the original policy objective underpinning the establishment of the REITs regime in
Ireland.



