Irish Air Line Pilots’ Association

Unit 2.4, Telephone: 01- 844 5272
Woodford Business Park, 01- 886 3248
Santry, Dublin 17 e-mail: admin@ialpa.net
D17 E524 website: www.ialpa.net

Representing pilots since 1946

Monday, 16 August 2021

Ms Heather Humphreys T.D.
Minister for Social Protection
Department of Social Protection
Aras Mhic Dhiarmada

Store Street, Dublin 1

D01 WYO03

By email: minister@welfare.ie, heather.humphreys@oir.ie

Appeal Number: 15/18204

Case Number: REPS 2021-26513

Dear Minister,

| refer to my letter dated 26 July and your prompt reply dated 27 July 2021. Your letter was signed on your
behalf by Ms Frances Gaynor Assistant Principle and now raises further important questions.

You indicate that the Chief Appeals Officer's decision could be open to further challenge by any of the parties in

this case.

1. Can you please indicate the time window within which such challenge may be made, and when if the
ruling is not challenged, the Department would proceed as outlined in your response?

2. If areview of the decision is sought by any party, what is the process involved and what is the guideline
of time required to reach a final conclusion internally in the Department?

3. If the Chief Appeals Officer upholds the decision will the Department implement that decision,
irrespective of threatened recourse by any party to the higher courts?

4. Should a review of the decision be sought through the Courts, what redress can be sought and how long
is such a process likely to take?

5. Pending the outcome of any such appeals, what is the current status of the contracts of any worker on
the same contracting arrangements as the case in question?

6. | understand from your response that the individual person is not liable for any underpayment of PRSI
contributions but may be entitled to a refund of contributions where any excess payments were made.
Can you please confirm this interpretation is correct, and indicate where such excess payments may
have arisen?

7. Will the individual engaged in this process be provided with some form of reconciliation to show

whether, or not they are due a refund of PRSI contributions?

While | appreciate that recent changes to PRSI benefits have aligned the entitlements of Class A and Class S
contributors more closely, in the case in question there were considerable differences in entitlements at the time
this pilot was employed (from 2010 to 2014). For example, the ongoing difference in particular circumstances -
such as the entitlement to lliness Benefit — may be of considerable consequence. | am particularly concerned
about the long-term state pension entitlements that the individual may have accrued if PRSI had been paid at
Class A as indicated by the adjudication.
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8. How can the pilot in question get clarity on what his entitlements are at present, arising from his
employment in 2010 to 2014, given the ruling that was made in this case?

In previous correspondence on this matter, | drew attention to the wholly impractical suggestion that every
individual pilot subject to this type of bogus self-employment arrangements should apply to Scope Section for a
formal decision regarding their employment insurability.

9. Given that this one case took over seven (7) years to get an adjudication, and you now advise that
further appeals or challenges are still possible, what assurance can you provide those thousands of
individuals submitting identical cases would not face similar if not even longer delays in getting
adjudications?

10. In this regard | note that you say in your letter, that if the Department is ensuring compliance with the
Appeals Officers decision that “A Social Welfare Officer will ensure compliance....”. Does this mean
that the Officer will ensure that all similar improper contracts for services (i.e. bogus self-employed
contracts) are replaced with proper contracts of service to reflect the true status of workers as direct
employees?

If it is the case that each individual will have to be processed through the Appeals system, just the volume of
such cases alone would suggest they could overwhelm the Irish system, causing pilots to wait even longer than
the seven years required to progress this case to its current status.

I respectfully suggest that this case highlights the need to urgently update the Department’s processes to ensure
that rulings in such cases are not just confined to the individuals involved and that they can be applied to any
other worker engaged in the same or similar type contract arrangements.

It is self-evident from the decision that Ireland as a facilitator of this form of bogus self-employment is
subsidising the real cost of air travel of passengers right across the EU. | would welcome an opportunity to meet
with you and your officials to discuss how similar cases may be handled in a significantly more efficient and
fairer way in the future.

Yours sincerely,
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Captain Evan Cullen
President
Irish Air Line Pilots’ Association

CC: Revenue, Téanaiste, ICTU, Welfare, DOT, PAC Chair
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Mr Paschal Donohoe T.D.
Minister for Finance
Minister’s Office
Department of Finance
Upper Merrion Street
Dublin 2

D02 R583

By email: minister@finance.gov.ie, paschal.donohoe@oir.ie

RE: Bogus self-employment in Irish Aviation

Dear Minister,

You will recall that during your term as Minister for Transport there was a proliferation of Bogus self-
employment in Irish Aviation. As Minister for Transport, and in your current role as Minister for
Finance, | have raised with you on numerous occasions our concerns regarding this pernicious and
unjust employment model. You are also aware of the safety implications of this form of employment.
As you know, uniquely within the EU, Irish employment and taxation laws provide the platform for
this bogus self-employment by Irish companies across the EU.

In a letter dated 26 July 2021, addressed to the Minister for Social Protection and copied to you, I
included a recent decision of the Appeals Officer in deciding that a pilot working for an Irish Airline
under the “intermediary structures” has been found to be an employee of the Irish Airline. The pilot
member of IALPA who volunteered to take this case had to persevere for 7 years to vindicate his rights
in the Irish system. It also required considerable legal resources to bring the case to this conclusion.
IALPA estimates that over the last 10 years in excess of 5,000 pilots are in or have been in such an
employment structure.

As IALPA understands matters, because of the LEEF (aviation subgroup) engagement, the Department
of Transport (DOT) sent a letter (on or about the 27" of April) to Revenue querying the self-
employment model in Irish Aviation. The DOT letter included the IALPA Opening Statement to the
Joint Oireachtas Committee for Employment Affairs dated June 2019. | have sent you a copy of this
IALPA Opening Statement in previous correspondence on this matter. IALPA understands that the
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Revenue responded to the DOT on or about the 17 May 2021. IALPA is awaiting an FOI decision for
access to these letters.

At the request of IALPA, the Tanaiste, Minister Varadkar, agreed to a virtual meeting with us (29 June
2021) on the issue of Bogus self-employment in Irish Aviation. Several officials attended the meeting.
Ms Clare Dowling an Official from Department of Social Welfare briefed the meeting on the
correspondence i.e. the letters between the DOT and the Revenue. The meeting was told that the
Revenue Commissioners, as stated in their letter of reply, does not have the ability to investigate the
use of an independent pilot contractor company by “looking through” such an intermediary structure.

This form of contract, utilising an intermediary structure, has been in existence for 10 plus years in
Irish Aviation. Given the resultant losses to the Irish Exchequer, the denial of basic employment rights
and entitlements to pilots, and the overall unfairness of the arrangements, if Revenue believed they did
not have the ability to investigate these matters, why did they not seek such powers from the
legislature? If they did seek such powers, why were these powers not granted?

The forthcoming budget and associated Finance Act is an excellent opportunity for the Government to
open its eyes and address this pernicious form of employment. The current crisis in aviation due to the
pandemic and associated travel restrictions has created an opportunity for Irish Airlines to coerce pilots
and other aviation workers out of their direct employment contracts into similar precarious
“intermediary” type contracts. I hope you will give serious consideration to addressing this long
running injustice in Irish Aviation.

Yours sincerely,

Captain Evan Cullen
President
Irish Air Line Pilots’ Association

CC: Revenue, Tanaiste, ICTU, Welfare, DOT, PAC Chair



From: Minister (DFIN)

To: mo-finance@spf2.cloud.gov.ie
Subject: FW: Bogus self-employment
Date: Tuesday 17 August 2021 08:15:04
Attachments: 20210816MinisterFinanceA.pdf

20210816welfareMinisterHumphreys.pdf

Please register and contact me before further action.

Thanks,
Lisa

From: Evan Cullen <president@ialpa.net>

Sent: Monday 16 August 2021 17:29

To: Minister (DFIN) <Minister@finance.gov.ie>

Cc: tanaiste@tanaiste.gov.ie; IALPA Office <admin@ialpa.net>; minister@transport.gov.ie; Office
of the Minister for Social Protection <Minister@welfare.ie>; Patricia King <patricia.king@ictu.ie>;
Clare Dowling <clare.dowling@welfare.ie>; tim.duggan@welfare.ie

Subject: Bogus self-employment

Dear Minister Donohoe,

Please find attached IALPA letter regarding bogus self-employment in
Irish Aviation. The letter references the position (as IALPA understands)
of the Revenue Commissioners on "intermediary structures."

Also I copy you the latest letter from IALPA to Minister Humphreys
regarding the case taken by a pilot member of IALPA on
misclassification of his employment status.

IALPA are available to meet with you and/or your officials to discuss
these matters.

Regards

Evan

Captain Evan Cullen
President
Irish Air Line Pilots' Association.

Tel: +353-1-8445272
Fax: +353-1-8446051

www.ialpa.net

IALPA, Unit 2.4, Woodford Business Park, Santry,Dublin 17 D17E524
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in the Irish system. It also required considerable legal resources to bring the case to this conclusion.
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Revenue responded to the DOT on or about the 17 May 2021. IALPA is awaiting an FOI decision for
access to these letters.

At the request of IALPA, the Tanaiste, Minister Varadkar, agreed to a virtual meeting with us (29 June
2021) on the issue of Bogus self-employment in Irish Aviation. Several officials attended the meeting.
Ms Clare Dowling an Official from Department of Social Welfare briefed the meeting on the
correspondence i.e. the letters between the DOT and the Revenue. The meeting was told that the
Revenue Commissioners, as stated in their letter of reply, does not have the ability to investigate the
use of an independent pilot contractor company by “looking through” such an intermediary structure.

This form of contract, utilising an intermediary structure, has been in existence for 10 plus years in
Irish Aviation. Given the resultant losses to the Irish Exchequer, the denial of basic employment rights
and entitlements to pilots, and the overall unfairness of the arrangements, if Revenue believed they did
not have the ability to investigate these matters, why did they not seek such powers from the
legislature? If they did seek such powers, why were these powers not granted?

The forthcoming budget and associated Finance Act is an excellent opportunity for the Government to
open its eyes and address this pernicious form of employment. The current crisis in aviation due to the
pandemic and associated travel restrictions has created an opportunity for Irish Airlines to coerce pilots
and other aviation workers out of their direct employment contracts into similar precarious
“intermediary” type contracts. I hope you will give serious consideration to addressing this long
running injustice in Irish Aviation.

Yours sincerely,

Captain Evan Cullen
President
Irish Air Line Pilots’ Association

CC: Revenue, Tanaiste, ICTU, Welfare, DOT, PAC Chair
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behalf by Ms Frances Gaynor Assistant Principle and now raises further important questions.

You indicate that the Chief Appeals Officer's decision could be open to further challenge by any of the parties in
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2. If areview of the decision is sought by any party, what is the process involved and what is the guideline
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4. Should a review of the decision be sought through the Courts, what redress can be sought and how long
is such a process likely to take?

5. Pending the outcome of any such appeals, what is the current status of the contracts of any worker on
the same contracting arrangements as the case in question?

6. | understand from your response that the individual person is not liable for any underpayment of PRSI
contributions but may be entitled to a refund of contributions where any excess payments were made.
Can you please confirm this interpretation is correct, and indicate where such excess payments may
have arisen?

7. Will the individual engaged in this process be provided with some form of reconciliation to show

whether, or not they are due a refund of PRSI contributions?

While | appreciate that recent changes to PRSI benefits have aligned the entitlements of Class A and Class S
contributors more closely, in the case in question there were considerable differences in entitlements at the time
this pilot was employed (from 2010 to 2014). For example, the ongoing difference in particular circumstances -
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8. How can the pilot in question get clarity on what his entitlements are at present, arising from his
employment in 2010 to 2014, given the ruling that was made in this case?

In previous correspondence on this matter, | drew attention to the wholly impractical suggestion that every
individual pilot subject to this type of bogus self-employment arrangements should apply to Scope Section for a
formal decision regarding their employment insurability.

9. Given that this one case took over seven (7) years to get an adjudication, and you now advise that
further appeals or challenges are still possible, what assurance can you provide those thousands of
individuals submitting identical cases would not face similar if not even longer delays in getting
adjudications?

10. In this regard | note that you say in your letter, that if the Department is ensuring compliance with the
Appeals Officers decision that “A Social Welfare Officer will ensure compliance....”. Does this mean
that the Officer will ensure that all similar improper contracts for services (i.e. bogus self-employed
contracts) are replaced with proper contracts of service to reflect the true status of workers as direct
employees?

If it is the case that each individual will have to be processed through the Appeals system, just the volume of
such cases alone would suggest they could overwhelm the Irish system, causing pilots to wait even longer than
the seven years required to progress this case to its current status.

I respectfully suggest that this case highlights the need to urgently update the Department’s processes to ensure
that rulings in such cases are not just confined to the individuals involved and that they can be applied to any
other worker engaged in the same or similar type contract arrangements.

It is self-evident from the decision that Ireland as a facilitator of this form of bogus self-employment is
subsidising the real cost of air travel of passengers right across the EU. | would welcome an opportunity to meet
with you and your officials to discuss how similar cases may be handled in a significantly more efficient and
fairer way in the future.

Yours sincerely,
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Captain Evan Cullen
President
Irish Air Line Pilots’ Association

CC: Revenue, Téanaiste, ICTU, Welfare, DOT, PAC Chair






From:Minister for Finance <minister(@finance.gov.ie>
Sent:17 August 2021 09:18
To:Mr. Evan Cullen <president@jialpa.ne>

Subject:FIN-MO-04540-2021

Our Ref: FIN-M0-04540-2021

Captain Evan Cullen

Irish Air Line Pilots’ Association

(president@ialpa.ne)

Dear Mr Cullen

The Minister for Finance, Mr. Paschal Donohoe TD, has asked me to acknowledge receipt of your
recent email and to say that the contents will be considered in the context of the forthcoming
Budget.

Yours sincerely,

Alex Costello
Private Secretary to the Minister for Finance

A Member of the Minister for Finance’s staff. The Minister is a Designated Public Official under the
Regulation of Lobbying Act, 2015 (details available on www.lobbying.ie).

The information contained in this email (and in any attachments) is confidential and is designated
solely for the attention and use of the intended recipient(s). If you are not an intended recipient of
this email, you must not use, disclose, copy, distribute or retain this message or any part of it. If you
have received this email in error, please notify me immediately and delete all copies of this email
from your computer system(s). Please note that this email and any reply thereto may be subject to a
request for release pursuant to the Freedom of Information Act.

Td an fhaisnéis atd sa riomhphost seo (agus in aon cheangaltdin) faoi run agus is don fhaighteoir/do
na faighteoiri beartaithe é agus é/iad sin amhdin. Mura tusa an faighteoir beartaithe, nior cheart
duit an teachtaireacht seo nd aon chuid di a usdid, a nochtadh, a chdipedil, a dhdileadh nd a
choinnedil. Sa chds gur tri earrdid a fuair tu an riomhphost seo, tabhair fogra dom Idithreach faoi sin
agus scrios gach cdip den riomhphost seo 6 do riomhchdra(i)s. Tabhair faoi deara go bhféadfaidh an
riomhphost seo agus aon fhreagra air bheith faoi réir iarraidh ar a eisiuint de bhun an Achta um
Shaordil Faisnéise
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