Dermot O’Leary
Member of the Commission on Housing in Ireland

23 November 2023

For the attention of:
Chair of the Housing Commission, John O’Connor
c.c. Minister for Housing, Local Government & Heritage, Darragh O’Brien T.D.

Dear Chair

As you are aware, the Commission on Housing, under item ix. of its Terms of Reference has been asked to
“examine and report on the referendum on housing”. On the 15™ June 2023, the Commission approved the
Referendum Report by majority decision and the report was submitted to the Minister. As Commissioner, |

played an active, independent, and objective role in that debate.

Some members of the Commission did not support the Referendum Report and prepared an alternative
view in a Minority Report which was sent to all Commission members and the Minister for Housing on 16%
November 2023. In line with my obligations as Commissioner, | have considered this document in detail
and want to make you aware that | now wish to support the alternative placement and wording for a
proposed amendment to the constitution proposed in the Minority Report. | wish to thank all those involved
in both the Referendum Report and the Minority Report for their efforts in illuminating the relevant issues in

this important debate.

In reaching my decision to support the Minority Report proposal, | note the following:

0] The Minority Report contends that a “constitutional amendment in relation to housing is
unnecessary”. Given that the Housing Commission has only been asked to “examine the
critical factors for consideration” around a wording for a Referendum, | do not believe it is
required to take a view on whether or not a Referendum should take place in the first instance.
My views relate solely to the merits and demerits of the position of an amendment in the
Constitution and its wording.

(i) | agree with the Minority Report view that the issues in the Irish housing market, many
identified in the work and deliberations on other aspects of the Commission’s work, are
systemic in nature. They require a systemic response that is complex and long-term in nature.
By placing an obligation on the State to ensure “adequate affordable housing for every citizen,
as part of a national housing policy that meets the needs of its citizens”, the proposed
alternative wording in the Minority Report is consistent with this contention.

(iii) “Justiciability” lies at the core of the difference between placing the proposed amendment in
Article 40 (as proposed in the Referendum Report) or in Article 45 (as proposed by the
Minority Report) of the Constitution. As noted in the Referendum Report (Page 26, Option C),
a “right of access might, in an appropriate case, require specific action to be taken in respect

of an individual”. The same section goes on to say that by wording the amendment as “access



to housing” rather than a “right to housing”, the “focus of the obligation is on the State
providing for the circumstances in which people can secure adequate housing, rather than an
enforceable obligation in respect of every person”. It cites international examples in support of
this view. While this may be the case, there remains a risk, in my view, that the State may be
subject to individual constitutional challenges. The potential costs of these challenges is
unknown and at a minimum presents the risk that the State would be forced to make choices
on resource allocation for individual litigants that may be detrimental to the longer-term goals
of a stable housing system for all. For this reason, | believe that the proposed amendment
should be placed in Article 45 rather than Article 40.

(iv) The Referendum Report, when considering the options for where an amendment may be
placed, concludes that a “non-justiciable amendment would not be likely to drive policy
change” if it were to be placed in Article 45. The Minority Report proposed amendment, placed
in Article 45, specifies that a plan to ensure adequate affordable housing “shall be established
by Article 34 of this Constitution”. The proposed Paragraph 5.ii states that the “State shall take
legislative and other measures, within its available resources, to achieve the progressive
implementation of such a housing policy”, while Paragraph 5.iii reads that compliance “shall be
cognisable by the Courts established by Article 34” of the Constitution. It cites parallels with
plans to deal with climate change and the case of Friends of the Irish Environment v The
Government of Ireland, where the courts have decided that it had a role to play in determining
whether a plan formulated under legislation complies with its obligations. | believe that this
would ensure that the insertion in Article 45 is more than just a symbolic gesture and would
indeed further enhance the obligations of the State to ensure a more stable housing system
that would provide adequate housing for all citizens.

There are clearly many different views on this important issue. This has been evident in the detailed and
considered work and debate that has been undertaken by Commission members and a large group of
external experts over the past two years. Under my obligation with the Housing Commission Principles and
Procedures for Members to bring an “informed independent judgement” and to “contribute constructively” to
the delivery of the Terms of Reference, | have carefully considered the options laid out in both the
Referendum Report and the Minority Report as detailed above.

| am available to discuss these views at your request.
Yours sincerely

Bl

Dermot O'Leary



