Sure Partners Limited,

SSE Renewables,

Red Oak South,

South County Business Park,

Leopardstown,
Dublin 18.

John Kennedy,
Foreshore Section,
Department of Housing, Planning and Local Government,
Newtown Road,
Wexford.
11t March 2020

FS007049 - Foreshore Licence Application for site investigations at Arklow Bank Wind Park
Dear John,

This letter responds to issues raised by Peter Sweetman & Associates and Maire Ui Mhuirnin in their
submission (“the public submission”) to the Marine Planning and Foreshore Section of the Department
of Housing, Planning and Local Government (“DHPLG”) on 03/01/2020 in relation to Foreshore Licence
Application FS007049 for marine site investigations at Arklow Bank Wind Park (“ABWP”) by Sure
Partners Limited (“SPL”). The public submission raised issues under five key headings. This letter

responds to each of the issues raised under the same headings as outlined in the public submission.
1. Biodiversity and Ecological Catastrophe

The Natura Impact Statement (NIS) assesses the likely significance of all potential impacts arising from
the proposed development on the integrity of the relevant European sites. It has been prepared taking
into account the precautionary principle and is based on the best scientific knowledge in the field. The
NIS contains information which the competent authority, may consider in making its own complete,
precise and definitive findings and conclusions and upon which the competent authority is capable of
determining that all reasonable scientific doubt has been removed as to the effects of the proposed

development on the integrity of the relevant European sites.
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2. Strategic Infrastructure Development (SID)

The application is for a marine site investigation licence only. Marine site investigations do not qualify
as strategic infrastructure development within the meaning of the Planning and Development Acts 2000
-2018. The consent for same is governed by the provisions of the Foreshore Act 1933 as amended and
not the Planning and Development Acts 2000-2018.

3. Statutory Environmental Protection Assessments

Again, the public submission misunderstands the proposed development for which a licence has been

sought. A licence has been sought for marine site investigations only.
4. Public Consultation

These bodies are themselves consultees under the prescribed body process. The public consultation

process has been followed as per the requirements of the Foreshore Act 1933 as amended.
5. Appropriate Assessment

The intention of the response to the fifth heading “Appropriate Assessment” is threefold, to:

e respond to the ten principal points raised under the fifth heading of the public submission;
e in so doing, supplement environmental information previously submitted in support of
Foreshore application FS007049; and
o clarify to the competent authority certain matters in relation to the screening for appropriate
assessment and subsequent appropriate assessment that the competent authority must
undertake in accordance with provisions of the European Communities (Birds and Natural
Habitats) Regulations 2011, as amended (“the 2011 Regulations”).
References are made in the pubic submission to “the submitted report”; “the report”; “the AA Screening”;
“the AA report” and “the Appropriate Assessment report”. In all cases, the report referred to is taken to

mean the ‘Arklow Bank Wind Park — Foreshore Licence Application Supporting Document’, bearing
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document reference 18086-001-01 and revision number 01, dated 8th October 2019 and prepared by

Gavin & Doherty Geosolutions (“the original report”).

In responding to the points raised in the public submission (refer Section 3), reference to the original
report should be read as meaning reference to the ‘Arklow Bank Wind Park — Foreshore Licence

Application Supporting Document’.

Point 1: Uncertainty of marine investigations

Under this heading, the first point raised is as follows:

The submitted Report highlights uncertainty relating to what survey equipment is to be used
and thus, the potential significant effects and/or impacts of the unidentified equipment remains
uncertain.

The original report describes the proposed marine site investigations (“the proposed development”).

Section 1 of the original report provides the geographical extent of the proposed development by
reference to the coordinates of the survey area in Table 1-1 Survey area extents in WGS 84 and
Degrees, minutes, seconds, and illustrates the survey area in Figure 1-1 Arklow Bank Wind Park survey

site layout and Figure 1-2 Plan of Arklow Harbour area for site investigation survey.

Section 1.3 of the original report describes how SPL intend to carry out geotechnical and wind resource
surveys within the above referenced spatial area. This is a precise account of the intended works. No
reference is made to any additional works being proposed that are unspecified or not catalogued in the

above list.

The public submission suggests that the original report highlights uncertainty relating to what survey
equipment is to be used. In section 2.2 ‘Survey Vessels’ of the original report, it is noted that “the
variation in water depth and anticipated marine conditions of the survey area will require a range of
marine equipment. The exact equipment to be used will be confirmed following a tender process to

procure the site investigation contractor.”

The description does however narrow this down to two possibilities for geotechnical investigations,
being larger vessel suitable for the main offshore windfarm and cable route survey area or a smaller
jack-up barge suitable for shallow water depths of the main wind farm site, nearshore site investigation
at shallower landfall, and harbour sites. The original report then goes on to describe those two types

of equipment, providing minimum specifications and providing illustrations to assist the reader.
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Later, at section 2.4 of the original report a description is provided of the type of survey vessel that will

be used to deploy a floating LIDAR system. Two named vessels conforming to that specification of

vessel type are listed, and a photograph of one is provided.

Whilst the specific survey vessels to be used are not named (and cannot be named in advance of
procurement of a main contractor of the works), sufficient information is provided so as to allow for full
consideration of the possible effects that using those types of survey vessels for the time periods
specified might have on qualifying interests of SACs and special conservation interests of SPAs of
European sites to be considered in the screening for appropriate assessment and subsequent

appropriate assessment that the competent authority must undertake.

Section 2.3.3 of the original report describes the equipment used to undertake Cone Penetration Tests
(CPTs) and how the equipment is used to penetrate the underlying ground. The report notes that a
number of different CPT systems are used for nearshore operations, with the most common being a
CPT unit mobilised on the working platform of a jack-up barge. Two types of CPT unit are then
illustrated in Figures 2-4 and 2-5.

Whilst the specific CPT units to be used are not named (and cannot be named in advance of
procurement of a main contractor of the works), sufficient information is provided so as to allow for full
consideration of the possible effects that using those types of equipment for the time periods specified
might have on qualifying interests of SACs and special conservation interests of SPAs of European
sites to be considered in the screening for appropriate assessment and subsequent appropriate
assessment that the competent authority must undertake. A Natura Impact Statement (“NIS”) has been

prepared (as enclosed), which evaluates the proposed development as set out in the original report.
Point 2: European sites to be considered

Under this heading, the second point raised is as follows:

Omitted from the report is any scientific reason to limit the AA to European sites within 15km of
the works.

We would invite the competent authority to not limit its consideration of European sites to those set out
in Section 5 of the original report and listed in Table 5-1 thereof. Given the location of the site of the
proposed development, within the marine environment, and the wide range of European sites that are
hydrologically connected to the ABWP site by open water across the Irish Sea, a distance of 50km

radius is more than adequate to ensure that features of European sites that can potentially be affected
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at great distances are captured in the screening assessment and not automatically excluded by

selecting a narrower range of sites to scope. In applying the precautionary principle even further (as
noted in the public submission), European sites which lie within 100km and are designated on account
of the supported populations of grey seal, harbour porpoise or bottlenose dolphin ought also to fall for
consideration. In applying these wider criteria, up to 40 European sites can be considered within a
screening assessment. Please see enclosed a stage one screening appraisal for appropriate
assessment and a stage two appraisal for appropriate assessment contained in a NIS that follows this

approach.
Point 3: Qualifying Interests and conservation objectives

Under this heading, the third point raised is as follows:

In relation to those European sites included in the report, it is unclear and uncertain which
qgualifying interests and conservation objectives, if any, are included in AA Screening and which
have been omitted.

We would invite the competent authority to widen its scope of European sites to be considered in its
screening for appropriate assessment as outlined in Section 4 of the enclosed NIS which contains a
stage one screening appraisal. Table 4.1 thereof sets out the qualifying interests of the SAC sites to
be considered, and Table 4.2 sets out the special conservation interests of the SPA sites to be
considered. Appendix 2 thereof contains the site-specific conservation objectives of each of the

European sites considered in the stage one appraisal.
Point 4: Marine mammals

Under this heading, the fourth point raised is as follows:

The five protected mammal species identified in the AA Screening (Section 5.1) are not
qualifying interests of any of the European sites included in the application’s AA Screening
process.

We would invite the competent authority to widen its scope of European sites to be considered in its
screening for appropriate assessment and subsequent appropriate assessment as outlined in the
enclosed NIS. On that basis, the following marine mammal species as listed in Table 1 below (extracted
from Table 4.1 of the NIS) fall to be considered.
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Table 1: SACs designated for marine mammals within the zone of influence of the proposed
development

Site Code  Site Name Qualifying Feature(s
West Wales Marine / )

UK0030397 ) Harbour porpoise Phocoena phocoena [1351]
Gorllewin Cymru Forol SAC
North Anglesey Marine / .

UK0030398 . Harbour porpoise Phocoena phocoena [1351]
Gogledd Mén Forol SAC

UK0012712  Cardigan Bay/ Bae Ceredigion SAC Bottlenose dolphin Tursiops truncatus [1349]

Pembrokeshire Marine/

UK0013116 i
Sir Benfro Forol SAC Grey seal Halichoerus grypus [1364]

IE000781 Slaney River Valley SAC Lutra lutra (Otter) [1355]
Phoca vitulina (Harbour Seal) [1365]
IE002122 Wicklow Mountains SAC Lutra lutra (Otter) [1355]
IE003000 Rockabill to Dalkey Island SAC Phocoena phocoena (Harbour Porpoise) [1351]
IE000204 Lambay Island SAC Halichoerus grypus (Grey Seal) [1364]
Phoca vitulina (Harbour Seal) [1365]
IE000707 Saltee Islands SAC Halichoerus grypus (Grey Seal) [1364]

Point 5: Potential Effects

Under this heading, the fifth point raised is as follows:

The limited list of potential impacts noted in Section 4 have in fact not been identified in the AA
Screening assessment; it is unclear which, or if any, impact have in fact been included in the
Screening process.

We would invite the competent authority to consider the following in its screening for appropriate
assessment and subsequent appropriate assessment.

As set out in Section 4.2 of the NIS attached, the possibility of significant effects is considered using a
source-pathway-receptor model. ‘Source’ is defined as the individual elements of the proposed works
that have the potential to affect the identified ecological receptors both within the European site and
outside of it. ‘Pathway’ is defined as the means or route by which a source can affect the ecological
receptor. ‘Ecological receptor’ is defined as the Special Conservation Interests (for SPAs) or Qualifying
Interests (of SACs) for which conservation objectives have been set for the European sites under
consideration. Each element can exist independently however an effect is created when there is a
linkage between the source, pathway and receptor. Possible direct and indirect effects arising as a
result of activities undertaken as part of the proposed development are discussed under the following
themes:

= Direct Effects

o Habitat loss and alteration (“Habitat Loss”)
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= Indirect Effects
o Water quality and habitat deterioration (“Water Quality”)
o Underwater noise and acoustic disturbance or displacement (“Underwater Disturbance”)

o Aerial noise and visual disturbance or displacement (“Aerial Disturbance”)
Point 6: Stage One Screening Assessment

Under this heading, the sixth point raised is as follows:

No actual evaluation or assessment of the significance of any potential effect appears to have
taken place in the AA Screening Assessment (Section 5.2).

We would invite the competent authority in its screening for appropriate assessment, to consider
adopting the approach set out in the stage one screening appraisal at Section 4 of the enclosed report.

Point 7: Impact Pathways

Under this heading, the seventh point raised is as follows:

Of serious concern is the omission of the consideration of Air and Water as ecological conduits
capable of transmitting potential significant effects of the proposed project on European Sites.

Relevant evaluation and analysis to inform a stage one screening for appropriate assessment in respect
of air and water as ecological conduits capable of transmitting potential significant effects is set out at
sections 4.3.4 and 4.3.3 (respectively) of the enclosed report in the stage one screening appraisal for

appropriate assessment.
Point 8: Likely Significant Effects

Under this heading, the eighth point raised is as follows:

The Screening Statement at Section 5.3 “No impact pathways link the proposed surveys to any
of these Natura Sites.” is blatantly untrue; this section appears to end the AA Screening process
without making a determination relating to the presence or absence of significant negative
effects of the proposed project. It does however highlight “the uncertainty of impacts on marine
mammals” and incorrectly proceeds to include the identified five mammal species, in a
purported AA Stage 2: “Natura Impact Statement” (Section 6).
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We would invite the competent authority to consider the approach set out in the stage one screening

appraisal for appropriate assessment and subsequent stage two appraisal for appropriate assessment

in the enclosed NIS.

That evaluation and analysis concludes that the possibility of Likely Significant Effects cannot be
excluded at the screening stage for some features of some European sites. The possibility of likely

significant underwater disturbance effects on the following could not be excluded:

¢ Individuals of the bottlenose dolphin population of Cardigan Bay/ Bae Ceredigion SAC outside
of the site

¢ Individuals of the harbor porpoise population of North Anglesey Marine / Gogledd Mén Forol
SAC outside of the site

¢ Individuals of the grey seal population of Pembrokeshire Marine/ Sir Benfro Forol SAC outside
of the site

¢ Individuals of the harbor porpoise population of Rockabill to Dalkey Island SAC outside of the
site

¢ Individuals of the harbour porpoise population of West Wales Marine / Gorllewin Cymru Forol
SAC outside of the site

The possibility of likely significant water quality or subsequent habitat deterioration effects on the

following could not be excluded:

e vegetation structure or composition of sand dune or saltmarsh habitats, or ecosystem function
targets for fen habitat in Buckroney-Brittas Dunes and Fen SAC
e reef community complex of Wicklow Reef SAC

e prey biomass available for the foraging Kittiwake population of Wicklow Head SPA

Table 2 below (taken from Table 4.6 of the enclosed NIS) summarises the outcome of the screening

approach adopted above for each European site.
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Table 2: Summary of the Habitats Directive Stage One Screening Appraisal

Site Code

Site Name

Can the possibility of Likely Significant Effects be excluded at the Stage One Screening Appraisal?

Habitat Loss

Water Quality

Underwater Disturbance

Aerial Disturbance

West Wales Marine / Gorllewin

UK0030397 Cymru Forol SAC v 4 X 4
North  Anglesey Marine /

UK0030398 Gogledd Mén Forol SAC 4 4 X 4

UK0012712 gzrcc:jlgan Bay/ Bae Ceredigion v / X v
Pembrokeshire Marine/  Sir

UK0013116 Benfro Forol SAC v 4 X 4

IE001766 Magherabeg Dunes SAC v 4 4 v

IE002274 Wicklow Reef SAC v X v 4
Buckroney-Brittas Dunes and

IE000729 Fen SAC v X v v

IE002249 The Murrough Wetlands SAC | / v v v

IE000717 gipéutys Pass Nature Reserve v v v v

IE000733 Vale of Clara (Rathdrum Wood) v/ v v v
SAC

IE001742 Kilpatrick Sandhills SAC v v v 4

IE002122 Wicklow Mountains SAC vV v Vv v

IEO00716 Carriggower Bog SAC v 4 4 v

IE000719 Glen of the Downs SAC vV v v 4

IE000781 Slaney River Valley SAC v v 4 v

IE000714 Bray Head SAC v v v v




Can the possibility of Likely Significant Effects be excluded at the Stage One Screening Appraisal?
Site Code Site Name
Habitat Loss Water Quality Underwater Disturbance Aerial Disturbance

IEOQ00713 Ballyman Glen SAC
IE000725 Knocksink Wood SAC
IEO03000 Rockabill to Dalkey Island SAC
Cahore Polders and Dunes
IE000700 SAC
IE002953 Blackwater Bank SAC
IE000708 Screen Hills SAC
IE002161 Long Bank SAC
Raven Point Nature Reserve
IE000710 SAC

IE001209 Glenasmole Valley SAC

Kilmuckridge-Tinnaberna
Sandhills SAC

IE000210 South Dublin Bay SAC

IE001741

IE003015 Codling Fault Zone SAC

IE000770 Blackstairs Mountains SAC

IE000204 Lambay Island SAC

IE000707 Saltee Islands SAC

IE004127 Wicklow Head SPA

IE004186 The Murrough SPA

A N NG O NG N B O N N N U O NG O NG G N U BN
S N I I N I N I O I I N O IO B I I N I I IR
SN I N I I N N I I N N I N I N B N N P S R N AN
N N NG NG NG NG B NN T G A N D N U U N NG NG BN NG N

IE004040 Wicklow Mountains SPA
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Site Code

SR ENE

Can the possibility of Likely Significant Effects be excluded at the Stage One Screening Appraisal?

Habitat Loss

Water Quality

‘ Underwater Disturbance

Aerial Disturbance

IE004143 Cahore Marshes SPA v v v v
IE004019 The Raven SPA Vv Vv Vv 4
IE004172 Dalkey Islands SPA v v v v
IE004063 Poulaphouca Reservoir SPA v v 4 v
ooz | Soat o By o | / y /
IE004076 Wexford Harbour and Slobs v / v v

SPA
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Point 9: Stage Two Appropriate Assessment

Under this heading, the ninth point raised is as follows:

The purported Stage 2 NIS is not based on the qualifying interests of European Sites included
in the Stage 1 AA Screening process, nor on any identified European Site. The final sentence of
the NIS conclusion (Section 6.3) is thus illogical, since the integrity of no European Site, either
alone or in combination with other plans or projects, was actually assessed under the provisions
of Article 6(3) of the Birds & Habitats Directive.

On the basis of the evaluation and analysis set out in Section 4 of the enclosed report in relation to
stage one screening for appropriate assessment, we would invite the competent authority to consider

the conclusions of that appraisal.

The screening appraisal concluded that an appropriate assessment of the implications of the proposed

development on the following European sites was required in view of their conservation objectives:

e Cardigan Bay/ Bae Ceredigion SAC

¢ North Anglesey Marine / Gogledd Mén Forol SAC
¢ Pembrokeshire Marine/ Sir Benfro Forol SAC

e Rockabill to Dalkey Island SAC

o West Wales Marine / Gorllewin Cymru Forol SAC
e Buckroney-Brittas Dunes and Fen SAC

e Wicklow Head SPA

e  Wicklow Reef SAC.

Mitigation measures are required to eliminate the potentially significant effects so as to not adversely
affect the integrity of any site. That mitigation is prescribed in Table 5.1 of the NIS and ensures that the
proposed development will not undermine the conservation objectives of the sites concerned, and as

such will not adversely affect the integrity of any European site.
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Accordingly, the competent authority is enabled to conclude, beyond reasonable scientific doubt and

having undertaken a stage two appropriate assessment, that the proposed development will not

adversely affect the integrity of any European site.

Point 10: Case Law

Under this heading, the tenth point raised is as follows:

The AA report submitted with the Foreshore Licence Application FS007049 is flawed and
incapable of informing the competent authority in the AA process in a manner that would be
fully compliant with legislation and case law, (e.g. C-258/11, C-164/17, C-127/02, C-243/15, C-
387/15, C-388/15, C-157/96, C-127/02, C-441/17, C-323/17, C-461/17).

As is wholly apparent from the NIS, in circumstances where there will not be any adverse effects on
any European site, the developer places no reliance upon Article 6(4) of the Habitats Directive.

In order for an appropriate assessment, to be lawfully conducted, the competent authority:

(i must identify, in the light of the best scientific knowledge in the field, all aspects of the
proposed project which can, by itself or in-combination with other plans or projects, affect
the conservation objectives of the European site;

(ii) must contain complete, precise and definitive findings and conclusions and may not have
lacunae or gaps; and

(iii) may only include a determination that the proposed project will not adversely affect the
integrity of any relevant European site where it decides (on the basis of complete, precise
and definitive findings and conclusions) that no reasonable scientific doubt remains as to

the absence of the identified potential effects.

For the reasons set out in detail in the NIS, in the light of the best scientific knowledge in the field, all
aspects of the proposed development which, by itself, or in combination with other plans or projects,
which may affect the relevant European Sites have been considered. The NIS contains information
which the competent authority, may consider in making its own complete, precise and definitive findings
and conclusions and upon which the competent authority is capable of determining that all reasonable
scientific doubt has been removed as to the effects of the proposed development on the integrity of the

relevant European sites.
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In the light of the conclusions of the assessment which it shall conduct on the implications for the
European sites concerned, the competent authority is enabled to ascertain that the proposed
development will not adversely affect the integrity of any of the European sites concerned.

Yours sincerely,

té] 21, &, s '{{LM(/\/

“
i

James O’Hara

Project Manager
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