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Introduction

These are the Appendices to the ‘Report and Proposed Wording for an
Amendment to Bunreacht na hEireann’ by the Commission on Housing.

The table below provides a summary of the content in the Appendices.

Title Description

Appendix 1,2,3: Appendices 1, 2 and 3 provide an overview
Constitutional and legal of current housing law and the constitutional
review implications of a referendum on housing.

Appendix 4 describes the key features of each
country analysed as part of the international
comparative analysis.

Appendix 4: International
comparative analysis

Appendix 5 explains the methodology applied in

Appendix 5: Public the public consultation process and details the

consultation

findings.
Appendix 6: Review of Appendix 6 comprises the proposed wording
proposed alternative of a constitutional amendment on housing as
wordings suggested by stakeholders.
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Appendix 1: The Constitution and Housing

1.1 Introduction

Currently the State’s power to protect rights to housing is derived implicitly. The
Constitution as it stands does not explicitly protect these rights. The importance
of the dwelling is recognised in Article 40.5 where it is declared to be ‘inviolable’,
but this provision has not had significant impact in the context of a right to
housing.

The Constitution does protect property rights under Articles 40.3.2 and 43.
Those protections have often been cited by members of the Oireachtas as
precluding action in the area of housing reform. Indeed, this perception is often
cited in discussions on a potential right to housing. In fact, Articles 43.2.1 and
43.2.2 of the Constitution provide considerable scope to the Oireachtas to
regulate private property rights in accordance with the principles of social justice
and to advance the common good.

Both the Constitutional Review Group and the All-Party Oireachtas Committee
on the Constitution concluded that the Constitution granted broad leeway to the
State to regulate private property rights in the interests of the public.! Academic
commentary is broadly in agreement that the State has wide-ranging power to
regulate private property rights in the interests of the public.2

This power is subject to the proviso that legislative measures restricting property
rights should be proportionate. They should have a clear, cogent purpose in the
public interest, and measures should not be arbitrary, irrational, or discriminatory.®
Restrictions should not go further than necessary in seeking to achieve their
purpose and should impair rights as little as possible. Where a property owner

1 Constitution Review Group, Report of the Constitution Review Group 1996 (Dublin, Stationery Office, 1996)
336-346; The All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property
(Government of Ireland, 2004) 59-61.

2 See, for example, Ronan Keane, ‘Property in the Constitution and the Courts’ in Brian Farrell (ed.), De Valera’s
Constitution and Ours (Dublin: Gill and Macmillan, 1988); Maeve McDonagh, ‘Residential Tenancy Law Reform
in Ireland and the Antipodean Approach’ (1993), 15 Dublin University Law Journal 95, 115-117; James Casey,
Constitutional Law in Ireland (Round Hall, 3rd ed., 2000) 671; Gerard Hogan, Gerry Whyte, David Kenny and
Rachael Walsh, J.M. Kelly: The Irish Constitution (5th edn., Bloomsbury, 2018), Preface to the Fifth Edition; Oran
Doyle and Tom Hickey, Constitutional Law: Text, Cases and Materials (2nd edn., Clarus Press, 2019) 535-544;
Neil Maddox, ‘Rent Control and the Constitution’ (2020), 2 Conveyancing and Property Law Journal 23; Rachael
Walsh, ‘Opinion on the Implications of Constitutional Property Rights for Responses to the Housing Crisis’,
available at www.academia.edu; Hilary Hogan and Finn Keyes, ‘The Housing Crisis and the Constitution’
(2021), 65 The Irish Jurist 87; Rachael Walsh, ‘Climate Action and Constitutional Property Rights - Partners or
Adversaries?’ (2021), 42(2) Dublin University Law Journal 131.

3 In J & J Haire Company Ltd v Minister for Health [2009], 2 I.R. 615, 651. McMahon J noted that an ‘unjust attack’
on property rights for the purposes of Article 40.3.2 ‘... refers to matters such as retrospectivity, lack of fair
procedures, unreasonableness and irrationality, discrimination, lack of proportionality and, in some cases, lack
of compensation’. The authors of J.M. Kelly: The Irish Constitution note that those grounds are ‘certainly not
exhaustive’ but provide a useful summary of the ‘major grounds for invalidation of interferences with property
rights. See Gerard Hogan, Gerry Whyte, David Kenny and Rachael Walsh, J.M. Kelly: The Irish Constitution (5th
edn., Bloomsbury, 2018), para. 7.8.78.
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is deprived of their property or subject to a permanent interference - through
compulsory acquisition, for example - fair procedures and some form of
compensation must be available.#

The case law interpreting the property rights provisions of the Constitution is
complex, nuanced and context-specific. While in some cases the courts have
confirmed the legitimacy of restricting property rights in the common good, the
constitutionality of proposed measures can be difficult to predict. This is not an
issue specific to the property rights context; it is part and parcel of the flexibility
at the heart of a common-law legal system. Courts play their role in developing
the law incrementally and in response to those cases that happen to come
before them. The unavoidable complexity of the legal position together with the
obligation on the organs of the State to avoid acting unconstitutionally form part
of the context in which this report has considered the impact of Articles 40.3.2
and 43 on legislative inaction around housing.

4

Gerard Hogan, Gerry Whyte, David Kenny and Rachael Walsh, J.M. Kelly: The Irish Constitution (5th edn.,
Bloomsbury, 2018), para. 7.8.167-7.8.213.
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1.2  Private property rights and the Constitution

1.2.1 Relevant provisions of Bunreacht na hEireann

The structure and overall wording used in the Constitution were examined. In
relation to options for the placement of an amendment in relation to housing
Articles 40, 43 and 45 were considered.

1.2.2 Article 40
This article states that:
1° The State guarantees in its laws to respect, and, as far as practicable, by
its laws to defend and vindicate the personal rights of the citizen.

2° The State shall, in particular, by its laws protect as best it may from unjust
attack and, in the case of injustice done, vindicate the life, person, good
name, and property rights of every citizen.

1.2.3 Article 40.5

The dwelling of every citizen is inviolable and shall not be forcibly entered save in
accordance with law.

1.2.4 Article 43
This article states that:

1° The State acknowledges that man, in virtue of his rational being, has
the natural right, antecedent to positive law, to the private ownership of
external goods.

2° The State accordingly guarantees to pass no law attempting to abolish the
right of private ownership or the general right to transfer, bequeath, and
inherit property.

3° The State recognises, however, that the exercise of the rights mentioned
in the foregoing provisions of this Article ought, in civil society, to be
regulated by the principles of social justice.

4° The State, accordingly, may as occasion requires delimit by law the
exercise of the said rights with a view to reconciling their exercise with the
exigencies of the common good.

1.2.5 Article 45
This article states that:
1. The State shall strive to promote the welfare of the whole people by

securing and protecting as effectively as it may a social order in which
justice and charity shall inform all the institutions of the national life.
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2. The State shall, in particular, direct its policy towards securing:

i. That the citizens (all of whom, men and women equally, have the right
to an adequate means of livelihood) may through their occupations
find the means of making reasonable provision for their domestic
needs.

ii. That the ownership and control of the material resources of the
community may be so distributed amongst private individuals and the
various classes as best to subserve the common good.

ili. That, especially, the operation of free competition shall not be allowed
so to develop as to result in the concentration of the ownership or
control of essential commaodities in a few individuals to the common
detriment.

iv. That in what pertains to the control of credit the constant and
predominant aim shall be the welfare of the people as a whole.

v. That there may be established on the land in economic security as
many families as in the circumstances shall be practicable.

3. 1° The State shall favour and, where necessary, supplement
private initiative in industry and commerce.

2° The State shall endeavour to secure that private enterprise shall be
so conducted as to ensure reasonable efficiency in the production
and distribution of goods and as to protect the public against unjust
exploitation.

Interpretation by the courts of the property rights provisions

In the Irish legal system, it falls to the courts to interpret the provisions of
the Constitution. This can arise in cases where litigants seek to challenge the
constitutionality of legislation.

Early case law sought to carve out a distinction between Article 40.3.2

and Article 43. However, it is now broadly accepted that both articles are
complementary and overlapping, and offer ‘double protection’ for property
rights, by protecting private ownership as an institution, and granting citizens
personal rights over property.s Private property rights extend to the protection
of real property, land and money, but also to contractual rights, such as interest
in licences, the right to earn a living, and other forms of wealth such as shares,
pensions and gratuities.s

See comments of Supreme Court in Blake v Attorney General [1982] I.R. 117, 125; Hogan, Whyte, Kenny and
Walsh, J.M. Kelly: The Irish Constitution (2018), para. 7.8.04-7.8.06; Gerard Hogan, ‘The Constitution, Property
Rights and Proportionality’ (1997), 32 Irish Jurist 373.

Dellway Investments v NAMA [2011] 4 |.R. 1.
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The high level of protection afforded to the dwelling in Article 40.5 has been
recognised as an important consideration in measures that interfere with the
home.”

In Article 43, wide scope is given to the Oireachtas to regulate the exercise of
private property rights ‘in accordance with the principles of social justice’ in light
of ‘exigencies of the common good.

The instances where legislative measures advanced in the common good have
survived constitutional challenge outweigh those that have not. Private property
rights are not absolute. As Costello P remarked in Daly v Revenue Commissioners,
‘legislative interference in property rights occurs every day of the week and no
constitutional impropriety is involved’.2 Most modern forms of state regulation
constitute an interference with private property. Property owners can be
legitimately subject to a wide range of burdens. This includes, compulsory
purchase orders, including on derelict property,® even if the public purpose is not
specified® or later altered;! restrictions on planning and development of one’s
property;®2 taxation;® refraining from interfering with one’s lands where a portion
is designated to be a national monument,* or refraining from selling a house
without a spouse’s consent.®s If suspected of criminal activity, their bank accounts
can be frozen? and their property confiscated by the State.?”

To rent a property, landlords must register with the Residential Tenancies
Board and comply with a number of statutory obligations. The common law
also imposes certain constraints on the use and enjoyment of private property.
This includes that property owners are obliged to ensure that the use of their
property does not interfere with the property rights of others or constitute a
danger or nuisance to the public at large.® Occupational licences are granted

10
11
12

13
14
15
16
17
18

See McKechnie J in Reid v IDA [2014] 4 |.R. 517; Clare County Council v McDonagh [2022] IESC 2.

As Costello P noted in Daly v Revenue Commissioners [1995] 3 I.R. 1,11, [L]egislative interference in property
rights occurs every day of the week and no constitutional impropriety is involved. When, as in this case, an
applicant claims that his constitutionally protected right to private property referred to in Article 40, s. 3,
sub-s. 2 has been infringed and the State has failed in the obligation imposed on it by that Article to protect his
property rights, he has to show that those have been subject to “an unjust attack”’

Egan v An Bord Pleandla [2011] IEHC 44.
Clinton v An Bord Pleandla (No. 2) [2007] IESC 19, [2007] 4 |.R. 701.
Crosbie v Custom House Dock Development Authority [1996] 2 |.R. 531.

Central Dublin Development Association v Attorney General (1975) 109 ILTR 69; Liddy v Minister for Public
Enterprise (Unreported, High Court, 4 February 2003).

Madigan v The Attorney General [1986] 1 ILRM 136; Deighan v Hearne [1990] 1 |.R. 499.
O'Callaghan v Commissioner for Public Works [1985] ILRM 364.

Hamilton v Hamilton [1982] I.R. 466.

Clancy v Ireland [1988] |.R. 326.

Gilligan v Criminal Assets Bureau [1998] 3 |.R. 185.

See, e.g., Rylands v Fletcher (1866) LR 1 Exch. 295.
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subject to conditions, and may be revoked or devalued without any breach of
rights. As Doyle and Hickey (2019) noted:

“The courts have been prepared, perhaps quite appropriately, to accept
severe restrictions on property rights. Central Dublin Development
Association v Attorney General and Re Article 26 and Part V of the
Planning and Development Bill 1999 both demonstrate the courts’
willingness to accept severe restrictions on property rights where a
compelling social objective is at least articulated and ostensibly served
by the legislation.”*?

Reviews of the property rights provisions were carried out by the Constitution
Review Group (CRG) in 1996, and by the All-Party Oireachtas Committee on
the Constitution in its Ninth Progress Report in 2004. The CRG recommended,
inter alia, that private property rights protections be combined in a single,
self-contained article.22 The All-Party Oireachtas Committee agreed that this
recommendation, while not strictly necessary, was desirable, but noted:

“We do not consider that it is correct to say that this case-law bears
out the frequent criticism that the property rights provisions unduly
protect the right of property or create undue difficulties for the
Oireachtas where it attempts to regulate or control such property rights
in the public interest.”!

19

20

21

Oran Doyle and Tom Hickey, Constitutional Law: Text, Cases and Materials (2" edn., Clarus Press, 2019),
541.

The recommendations of the Constitution Review Group on the subject of property rights were as
follows:

‘A majority of the Review Group favours the following:

Article 40.3.2° (in so far as it concerns property rights) and Article 43 should be deleted and
replaced by a single self-contained Article dealing with property rights.

Article 1 of the First Protocol to the European Convention on Human Rights should not be directly
transposed into the Constitution. However, a slightly recast version of the opening sentence of
Article 1 of the First Protocol might usefully replace the existing Article 43.1.1° as follows: ‘Every
natural person shall have the right to the peaceable possession of his or her own possessions or
property.

A slightly altered version of Article 43.1.2° should be included. This might provide: ‘The State
guarantees to pass no law attempting to abolish the right of private ownership or the general right
to transfer, bequeath and inherit property.” (Some members of the Review Group felt a general right
to ‘bequeath and inherit’ property should not be consolidated in the Constitution because of its
potential effect of increasing wealth differentials in society. The majority, however, considered that
legislative fiscal freedom and the constitutional provision that property rights may be regulated by
reference to the principles of social justice were adequate qualifications.)

A new qualifying clause should be included on the lines of iv) above.

A minority of the Review Group favours the retention of Articles 43.2.1° and 43.2.2° in their
present form.

See: Constitution Review Group, Report of the Constitution Review Group 1996 (Dublin, Stationery Office,
1996).

The All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property,
(Government of Ireland, 2004) 61-62.
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It is only in certain cases that an interference with property rights will amount

to an unconstitutional violation of or an ‘unjust attack’ on private property
rights. The courts are tasked with assessing when particular measures - laws or
regulations - amount to an unconstitutional violation of private property rights.22
One recent assessment on the constitutional protection of property rights was
provided by McKechnie J in Reid v Industrial Development Agency:2

‘Like most rights conferred at the individual level, it has been
recognised for a considerable period that from time to time the
enjoyment of such rights may have to accommodate the wider needs
of society as a whole. Accordingly, provision has been made in Article
43.2.1 and 43.2.2 of the Constitution that the exercise of such rights
'ought, in civil society, to be regulated by the principles of social justice’
and could be restricted with a ‘view to reconciling their exercise with
the exigencies of the common good'. Therefore, whilst the right to have
and to retain one'’s property is safeguarded at the highest level possible
within our system of law. Nevertheless, when it becomes necessary to
facilitate the common good, there will inevitably be, to some degree or
other, an interference with the exercise of these rights.”

The proportionality test is the method most commonly invoked by the courts to
determine whether a legislative measure that interferes with a constitutionally
protected right is unconstitutional. The proportionality test, first adopted in

this jurisdiction in Heaney v Ireland,® provides that measures that interfere with
constitutional rights must:

(@) meet a clear social objective;

(b) be rationally connected to the objective; and not be arbitrary, unfair or
based on irrational considerations;

(c) impair the right as little as possible; and
(d) be such that their effects on rights are proportional to the objective.
Legislation enacted by the Oireachtas enjoys a presumption of constitutionality,

and it is for the party challenging a measure to displace that presumption.?s

The first question that arises under the Heaney test is whether the relevant law
has a valid purpose for interfering with the constitutional right. The courts tend

22
23
24
25

Buckley v Attorney General [1950] |.R. 67.

[2014] 4 |.R. 517.

Heaney v Ireland [1994] 3 |.R. 593.

East Donegal Co-Operative v Attorney General [1970] I.R. 317.
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to recognise that the Oireachtas is best placed to assess what amounts to an
identifiable objective in the public interest.2s

Once the courts are satisfied that the law has a clear purpose, they turn their
attention to whether the means selected by the Oireachtas are rationally
connected to that purpose. Does this law help to achieve what the Oireachtas
wants to do? Significant scope is granted to the Oireachtas to select the most
appropriate means to achieve the objective. It does not have to be the only
means, or even the best means. The measure must be hypothetically capable of
accomplishing the goal of the legislation.?

Although in theory there are separate third and fourth stages, the courts tend to
take these criteria together as an overall assessment as to whether the measure is
proportionate.

Political debate on property rights

While the case law and commentary above suggest that property rights may

be curtailed in the wider interest in at least some circumstances, members of
Déil Eireann have repeatedly articulated a perception that the constitutional
protection of private property poses a significant barrier to measures to address
housing needs.

For example, some suggest that measures that would reduce the value of

rent would be considered an unconstitutional interference with private
property rights. General restrictions on levels of rent have been described as
disproportionate. During debates on the Residential Tenancies (Prevention

of Family Homelessness) Bill 2018 and on the provisions of the Residential
Tenancies (Greater Security of Tenure and Rent Certainty) Bill 2018, the
constitutionality of Rent Pressure Zones (RPZs) and the potential removal of the
intention to sell within three months as grounds for terminating a tenancy were
questioned.

Accordingly, it has been argued by some working in housing policy, including
members of the Oireachtas, that the Constitution is perceived to be a major
obstacle to remedying the housing problems. While such concerns about
legislative interference with constitutionally protected private property rights
have assumed new relevance in recent years, this is not an entirely recent
phenomenon.

26

27
28

Brian Foley, Deference and the Presumption of Constitutionality (IPA, 2009). See, for example, the comments of
Peart J in Shirley v A. O'Gorman [2006] IEHC 27, noting that ‘the Oireachtas is uniquely positioned to determine
what is or is not meeting a common good exigency’.

Anne Carter, Proportionality and Facts in Constitutional Adjudication (Hart, 2022), 24.

Residential Tenancies (Prevention of Family Homelessness) Bill 2018, Dail Deb., 28 March 2019, vol. 981, no.
2 & Residential Tenancies (Greater Security of Tenure and Rent Certainty) Bill 2018: Second Stage [Private
Members], Déil Deb., 30 May 2018, vol. 9269, no. 8.
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Conclusions

While Article 40.3.2 protects private property rights, Article 43 states that
those rights can be regulated in accordance with the principles of social

justice to advance the common good. The judicial interpretation of private
property rights has largely deferred to the Oireachtas in regulating to restrict
property rights, provided that the legislation is not arbitrary or discriminatory. It
contains appropriate safeguards, such as the provision for fair procedures and
compensation where the permanent interference with or deprivation of property
is at stake.

There is a line of judicial precedent that suggests that burdens cannot be levied
on discrete groups of property owners without rational justification. However,
the case law also contains many instances where the courts have accepted
regulation as a legitimate and proportionate incursion into property rights.

The courts are particularly cognisant that, in the context of an emergency, the
State may need to take radical steps to secure the interest of the public at large.
This is likely to encompass far-reaching intervention to remedy market failure in
the context of the housing challenges.

Both the Constitution Review Group in 1996 and the All-Party Oireachtas
Committee on the Constitution in 2004 concluded that an appropriate balance
had been struck between private property rights and the public interest.

The Commission notes that, to date, none of the legislation that purports to
address the housing challenges has been subject to legal challenge or held to be
unconstitutional.

The Commission is of the view that amendments to the right to private property
are unnecessary to facilitate housing reform. This, of course, raises the question
of whether an amendment to the Constitution is warranted. An amendment to
the Constitution which recognises the importance of housing will have some
impact on the manner in which the courts apply the concepts of the common
good.

In the event of an amendment being inserted, the citizens of Ireland would be
reaffirming the importance of housing. This may encourage references to the new
textual provisions and increased emphasis on the importance of housing when
weighed against other rights in the Constitution, including property rights. It

may assist in the political deliberations concerning what can and cannot be done
in relation to housing. As noted above, there have been repeated references to
property rights as blocking reform. A constitutional amendment could clarify for
this generation and generations to come that the legal position is — and always
has been - that the State is entitled to regulate private property rights in the
interests of the common good.
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Appendix 2: Housing Law: Powers, Rights and Duties

2.1

Introduction

As part of its work, the Commission on Housing considered the current statutory
framework in relation to housing, including any existing rights or entitlements in
the area of housing. This chapter summarises the Commission’s deliberations in
this regard and focuses on three areas that might be particularly affected by an
amendment to the Constitution providing for a right of access to housing:

i. the power of housing authorities under the Housing Acts to provide
social and affordable housing;

ii. homelessness and accommodation of the Travelling Community; and
ili. landlord and tenant law.

A comprehensive examination of every aspect of the statute book relating to
housing would be a major undertaking,? and is in any event beyond the scope of
this report.

Responsibility for housing in Ireland is derived from the Housing Acts, and
primary responsibility falls to the Minister for and Department of Housing, Local
Government and Heritage. The Department works in close co-operation with
the 31 Local Authorities, which are the housing authorities and have the primary
statutory powers under the Housing Acts. The role of Local Authorities as
housing authorities is kernel to providing housing and housing supports to those
in greater need.

The Department also works with a range of Approved Housing Bodies (AHBSs)
and NGOs whose roles include housing delivery, housing management and
housing services. A number of state agencies under the aegis of the Department
are tasked with a range of functions including delivery, implementation, support
and regulatory functions. The relevant agencies are the Housing & Sustainable
Communities Agency, the Housing Finance Agency, the Residential Tenancies
Board, the Land Development Agency and the Approved Housing Bodies
Regulatory Authority.

29

For example, a substantial amount of planning law and the law of local government relates to some degree to
housing. For further reading on those areas, see: David Browne, Simons on Planning Law (3rd edn., Round Hall,
2021) and David Browne, The Law of Local Government (2nd edn., Round Hall, 2020).

11
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The power of housing authorities under the Housing Acts

The statute book does not provide for a strong-form, directly enforceable right
to housing, but, through a number of pieces of primary and secondary legislation,
it does provide various powers to Local Authorities and the State in relation to
housing, through the Housing Acts.?° The courts, while allowing a large margin

of appreciation to housing authorities in the exercise of these functions, have in
some cases interpreted the Housing Acts as imposing certain duties on them.3t

The current framework

The Housing Act 1966 can be seen as the legal foundation of the modern

social housing system in Ireland. A number of historical acts - dating back to

the Housing of the Working Classes Acts 1885-1908 which first provided for

a power on the part of Local Authorities to engage in slum clearance and to

build housing — have conferred powers to state apparatus regarding housing
interventions. However, such historical legislation was overridden by the 1966
Housing Act, which effectively became the fundamental legislation governing the
area for the remainder of the 20t century, and remains significant, although many
of its provisions have been superseded by the Housing (Miscellaneous Provisions)
Act 2009 and other housing legislation, as will be discussed below.

A number of different pieces of legislation affect the provision of housing by
Local Authorities. They include:
Housing Act 1966
Housing Act 1979
Housing Act 1988
Housing (Miscellaneous Provisions) Act 1992
Housing (Miscellaneous Provisions) Act 1997
Housing (Traveller Accommodation) Act 1998
Planning and Development Act 2000
Local Government Acts 2001-2021
Residential Tenancies Acts 2004-2022
Housing (Miscellaneous Provisions) Act 2009

Housing (Miscellaneous Provisions) Act 2014

30

31

12

The High Court has suggested that an unenumerated right to housing under the Constitution could yet be
identified in a particular case. See judgments of Barrett J in Duniyva v Residential Tenancies Board [2017] IEHC
578 and EBS v Kenehan [2017] IEHC 604. For discussion of these cases, see: James Rooney, ‘International
Human Rights as a Source of Unenumerated Rights: Lessons from the Natural Law’ (2019), Dublin University
Law Journal 141.

See, e.g., O'Donnell v South Dublin County Council [2015] IESC 28 - discussed further below.
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Housing (Regulation of Approved Housing Bodies) Act 2019
Land Development Agency Act 2021
Affordable Housing Act 2021

Funding of housing authorities

It is important to note that the vast majority of the funding allocated by Local
Authorities to housing is derived from central government financing. Norris and
Byrne (2021) describe the financing of social housing in Ireland as follows:32

“Since the mid-1980s, capital for local government social housing in
Ireland has been funded principally by central government grants,
topped up by the proceeds of selling dwellings to tenants ... Loans from
central government are also used by local government to buy land for
social housing. However, these are generally short-term in nature and
are repaid in full by central government grants as soon as the land is
developed for social housing.”

It is also important to note that substantial funding is provided to AHBs to
provide social housing and supported housing. This is a combination of capital
grants and long-term funding agreements. The AHBs borrow on foot of the long-
term funding agreements, primarily from the Housing Finance Agency.

This financing structure, whereby the vast majority of funding for Local Authority
social housing and AHBs is effectively derived from central government, may
become significant in the event of a constitutional amendment providing for a
right to housing, particularly if it is judicially enforceable.

The Supreme Court held in Brady v Cavan County Council that a court should not
issue an order of mandamus against a public authority where the authority would
not have the funds to comply with the order, and that satisfying the order would
involve the financial support of bodies not before the court.

Brady concerned a statutory obligation on the Local Authority to maintain

‘in good condition and repair’ public roads in its functional area. In the High
Court, Carroll J was satisfied that the roads in question, which were used by
the applicants on a daily basis, had deteriorated to such a degree as to cause

a danger; she issued an order of mandamus against the Local Authority. The
Local Authority appealed to the Supreme Court; the court granted leave to the
Attorney General to be heard at the appeal. It was accepted in the appeal that
the Local Authority was in breach of its statutory obligation; the subject of the
appeal was whether mandamus was an appropriate remedy. Writing the majority
judgment, Keane J (as he then was), stated that judicial review should not be

32

33

Michelle Norris and Michael Byrne, ‘Funding resilient and fragile social housing systems in Ireland and
Denmark’ (2021), Housing Studies 1469.

[1999] 4 IR 99.
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granted in circumstances where the Local Authority did not have the means to
carry out the order, observing that this would be an exercise in futility:34

‘I am satisfied, that while the granting of mandamus is a discretionary
remedy, the learned High Court Judge erred in principle in the manner
in which she exercised that discretion, having regard to the futility of
granting the order where the respondent had not the means to carry
out its undoubted statutory duty.”

Accordingly, even where a Local Authority is under a clear legal obligation to
carry out some specified function, and it is failing in that obligation, it may not
be possible to obtain a mandatory order directing the performance of that
function where the relevant government agency providing the funding for that
function is not also before the court. This may give rise to practical difficulties
in litigation seeking to enforce any potential constitutional or statutory right to
housing, in that a respondent Local Authority might argue that Brady precludes
the granting of mandatory orders directing the provision of housing where the
cost of complying with the order exceeds the authority’s own direct funding.
Such difficulties might arise in tandem with the courts’ traditional reluctance to
grant mandatory orders affecting the allocation of public resources, discussed
elsewhere in this report.

2.5 Housing services that can be provided by Local Authorities

Section 10 of the Housing (Miscellaneous Provisions) Act 2009 provides that a
Local Authority ‘may’ provide a number of ‘housing services’, including but not
limited to:

(a) social housing support (as defined in Section 19 of the Act);

(b) affordable housing; (note: provided for under Affordable Housing Act
2021);

(c) non-financial assistance to tenants or households who were formerly
homeless to assist them in staying in their current accommodation;

(d) the management, maintenance, and refurbishment of any dwelling, building
or land of which the housing authority is the owner, or which is under its
management and control; and

(e) the reconstruction or improvement of certain houses provided by housing
authorities.

Housing authorities are further empowered by Section 11 of the 2009 Act to
provide ‘ancillary services’ that in the opinion of the authority are likely to benefit
the residents of housing provided by the authority. Such services include, inter
alia, roads, shops, playgrounds, parks, open spaces, schools and places of worship.

34 Ibid., 110.
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The 2009 Act marks the reorientation of housing authorities away from the
direct provision of social housing and towards the indirect provision of housing
support, which primarily provides financial and other assistance to people
navigating the private housing market.

Such changes should also be seen in the light of Part V of the Planning and
Development Act 2000 (as amended). Part V provides for the housing supply

of Local Authorities through placing an obligation on applicants for planning
permission for residential developments of more than four houses to make 20%
of that land (or 10% in certain circumstances) available to the Local Authority

at existing use value, as opposed to development value. The developer has the
option of transferring the undeveloped land to the authority at existing use value.
Alternative options to comply with Part V are also provided for under the Act,
subject to agreement between the developer and the Local Authority. These
include transferring housing built on that land or elsewhere to the authority (at a
price agreed with the housing authority) or entering into a leasing arrangement
with the housing authority.s

2.5.1 Social housing support

Section 19 of the 2009 Act sets out a non-exhaustive list of the types of social
housing support that a Local Authority may provide. Further social housing
supports have been enumerated in subsequent legislation, notably including
the Housing Assistance Payment (HAP), which is provided for in Part 4 of the
Housing (Miscellaneous Provisions) Act 2014 .2¢ The Housing Agency has set out
the following summary of social housing support that is currently provided by
Local Authorities:¥

1. arented tenancy in a property owned and managed by the Local
Authority;

2. arented tenancy in homes owned and managed by an approved housing
body;

3. arented tenancy leased (long-term leasing) for 10-20 years by the Local
Authority or approved housing body;

4. Housing Assistance Payment (HAP), whereby a Local Authority will make
a monthly payment to a private landlord, subject to terms and conditions
including rent limits, on a HAP tenant’s behalf;

35

36

37

For a detailed discussion of the operation of Part V of the Planning and Development Act 2000, see: Browne,
The Law of Local Government ( 2nd edn., Round Hall, 2020) at [14-103] - [14-181].

HAP allows Local Authorities to make a monthly payment to a landlord on a tenant’s behalf. In return, the HAP
tenant pays a weekly contribution towards the rent to the Local Authority. This ‘rent contribution’ is calculated
based on the household'’s income.

Housing Agency, Social Housing Support Overview: https://www.housingagency.ie/housing-information/
social-housing-support-overview.
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5. Rental Accommodation Scheme (RAS) tenancy, whereby the Local
Authority arranges leases with private landlords for homes;

specific accommodation for homeless people, older people and Travellers;

adapting existing Local Authority homes to meet specific household
needs; and

8. grants to increase accessibility in private homes for people with disabilities
and special needs.

Section 19(3) also provides for a power on the part of the authority to ‘purchase,
build, lease or otherwise acquire dwellings or sites’ or to convert buildings and
refurbish dwellings for the purposes of providing social housing support.

It has been argued that Section 19 of the 2009 Act has redirected the emphasis
of Local Authorities away from the direct provision of social housing, towards
public-private arrangements for ‘social housing support’.? Indeed Section 19(5)
makes clear that a housing authority ‘may enter into a public private partnership
arrangement for the performance of its functions’ in the provision of social
housing. Kenna suggests, on the basis of Section 19(5), that ‘it would appear

to be open to an authority to divest all of its housing provision to a public private
partnership in the future’?

A ‘household’ is entitled to apply for social housing support from the authority.
A household is defined as being either a person who lives alone, two or more
persons who live together, or two or more persons who do not live together but,
in the opinion of the authority, have a reasonable requirement to live together.40

On receipt of the application, the authority must carry out a ‘social housing
assessment’ to determine the household’s eligibility for social housing support,

as provided for in the Social Housing Assessment Regulations 2011. Regulation
14 provides that the assessment be carried out in two stages. First, the authority
assesses the household’s eligibility. Second, if the household is determined to

be eligible, the authority proceeds to assess the household’s need for housing
support.

Pursuant to Section 22 of the Housing (Miscellaneous Provisions) Act 2009

and the Social Housing Assessment Regulations 2011, housing authorities are
required to make an allocation scheme that will determine the order of priority

in which dwellings are to be provided. The scheme determines priority in the
allocation of dwellings as between households who are already deemed to qualify
for housing support. Length of time on the social housing list is one condition

38  Padraic Kenna, Housing Law, Rights and Policy (2nd edn., Clarus Press, 2011) at p. 741.
39  Ibid.

40  The judgment of the Supreme Court in Fagan v Dublin City Council [2019] IESC 96 analyses how a Local
Authority should assess whether two or more persons have a reasonable requirement to live together]
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that a housing authority may consider. It is a matter for Local Authorities to
identify the factors determining priority under Section 22.

A further important aspect of the 2011 regulations is contained in Regulation 12,
which provides that, where a qualified household refuses two reasonable offers
of an allocation of a dwelling within a one-year period, it may not be considered
by any housing authority for the allocation of a dwelling for a period of one vear,
commencing on the date of the second such refusal.#t

Housing strategies

Section 94(1) of the Planning and Development Act 2000 (as amended) provides
that:

(@) Each planning authority shall include in any development plan it makes
in accordance with Section 12 a strategy for the purpose of ensuring
that the proper planning and sustainable development of the area of the
development plan provides for the housing of the existing and future
population of the area in the manner set out in the strategy.

The strategy must consider:#2

(a) the existing need and the likely future need for social housing, affordable
housing, and cost rental housing;

(b) the need to ensure that housing is available for persons who have different
levels of income;

(c) the need to ensure that a mixture of house types and sizes is developed
to reasonably match the requirements of the different categories of
households, as may be determined by the planning authority, and including
the special requirements of elderly persons and persons with disabilities;

(d) the need to counteract undue segregation in housing between persons of
different social backgrounds;

(e) the existing need and the likely future need for housing, in particular
houses and duplexes, for purchase by intending owner-occupiers.

Section 21 of the Housing (Miscellaneous Provisions) Act 2009 further requires
housing authorities, for the purpose of assessing the existing and future need for
social housing, to prepare a summary of the social housing assessments carried
out in its administrative area.

41 A decision to suspend a household from the housing list on the basis of Reg. 12 was the subject of challenge in
the High Court in Crumlish v Donegal County Council [2020] IEHC 233. However, the case was ultimately held
to be moot.

42 Section 94(3) of the Planning and Development Act 2000, as amended.
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Case law on social housing support

Several cases have sought to challenge the decision of Local Authorities in
relation to the provision of housing support. In particular, applicants have

sought to challenge the scheme of priority for allocating social housing support
established by the Local Authority. The courts have been slow to interfere with
the decision of housing authorities in this regard and have emphasised that they
will afford deference to them as an expert administrative body. The management
of the Local Authorities’ housing stock is viewed by the courts as being very
much a matter for the housing authorities concerned in the first instance. The
courts have also expressed reluctance to become involved in directing the
allocation of public resources.

Unless a clear error or irrationality in the decision-making process is established,
there is no basis for courts to intervene and quash a decision. It is therefore clear
that an applicant faces a very high bar in seeking to challenge a decision of a
housing authority in relation to the provision of social housing support.

Affordable housing

It is important to note that ‘social housing’ and ‘affordable housing’ are two
distinct concepts. In Cork County Council v Shackleton [2011] 1 IR 443, the High
Court (Clarke J, as he then was) observed:

... social housing stems from the obligation of the Local Authority

to provide rented accommodation to persons in need of housing in
accordance with its statutory obligations. On the other hand affordable
housing is a mechanism whereby qualifying persons may become
entitled to purchase property at a reduced price. 43

An increased role for the provision of affordable housing by Local Authorities is
envisaged by the Affordable Housing Act 2021. The Government has indicated
that the Act will extend the role of Local Authorities in the direct provision of
housing.** The Act provides principally for:

i. Local Authority Affordable Dwelling Purchase Arrangements under
Part 2 of The Affordable Housing Act;
ii. cost-rental dwellings under Part 3 of The Affordable Housing Act;

ili. the provision of funding to purchase equity share in dwellings under
Part 4 of the Affordable Housing Act (The First Homes Scheme);

iv. the amendment of provisions under Part V of The Planning and
Development Act to provide for the delivery of affordable and cost-
rental homes.

43
44
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Cork County Council v Shackleton [2011] 1 IR 443, 445.

Housing Minister Darragh O'Brien, introducing the Bill at Second Stage in Seanad Eireann, stated: ‘The roll-out
of Local Authorityfled,,direct build affordable housing will be the central plank of the Government’s affordable
housing plan’. Seanad Eireann debate, Monday, 17 May 2021.
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The Land Development Agency under the Land Development Agency Act 2021
has a significant role in providing affordable purchase and cost-rental homes. The
AHBs with secondary loans from the Housing Agency have a significant role in
delivery cost rental homes.

Traveller and homeless accommodation

The discussion above of the power of Local Authorities, as housing authorities,
to provide social and affordable housing relates to long-term housing need.
The Local Authorities also bear obligations to provide Traveller-specific
accommodation pursuant to the Housing (Traveller Accommodation) Act

1998. However, Local Authorities are also empowered to provide emergency
accommodation for people with more acute housing need, namely homeless
persons.

Homeless and emergency accommodation

Once a person or persons have been defined as homeless within the meaning of
Section 2 of the Housing Act 1988, a housing authority is empowered by Section
10 of the Act to provide them with emergency housing assistance:

10.—(1) A housing authority may, subject to such regulations as may be
made by the Minister under this Section—

(a) make arrangements, including financial arrangements, with a
body approved of by the Minister for the purposes of Section 5
for the provision by that body of accommodation for a homeless
person,

(b) provide a homeless person with such assistance, including
financial assistance, as the authority consider appropriate, or

(c) rent accommodation, arrange lodgings or contribute to the cost
of such accommodation or lodgings for a homeless person.

Section 10 thus confers a discretion on the housing authority to provide
emergency homeless accommodation to people in need of such accommodation.
The definition of whether a person is homeless is provided by Section 2 of the
Housing Act 1988:

2.—A person shall be regarded by a housing authority as being
homeless for the purposes of this Act if—

(a) there is no accommodation available which, in the opinion of
the authority, he, together with any other person who normally
resides with him or who might reasonably be expected to reside
with him, can reasonably occupy or remain in occupation of, or
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(b) he is living in a hospital, county home, night shelter or other
such institution, and is so living because he has no accommodation
of the kind referred to in paragraph (a),

and he is, in the opinion of the authority, unable to provide
accommodation from his own resources.

The power provided in Section 10 is a discretionary one; it does not impose

a direct obligation on the authority to provide housing to a homeless person.
Further, that discretion is only engaged where an applicant meets the statutory
criteria set out in Section 2 of the Act, which states:

there is no accommodation that the person, along with those who
normally live with them, could reasonably occupy, or they are living in a
hospital or night shelter because they have no accommodation;

and, in the opinion of the authority, they cannot provide accommodation
from their own resources.

A number of cases have sought to challenge decisions of authorities not to
provide emergency accommodation under Section 10. However, in the main the
courts have been reluctant to intercede in areas where they perceive such action
would interfere with the allocating of scarce public resources by public bodies
facing competing claims on those resources. It appears that a decision by a Local
Authority not to provide accommodation under Section 10 is only reviewable on
rationality grounds.

2.8.2 Traveller accommodation

The power of Local Authorities to provide for the accommodation needs of
Travellers has been interpreted in mandatory terms to a far greater extent than
have similar powers with respect to the settled community.* Local Authorities
are required to consider the accommodation needs of Travellers and provide and
manage halting sites for them.

Section 13 of the Housing Act 1988, as amended by Section 29 of the Housing
(Traveller Accommodation) Act 1998, states:

1. This Section applies to persons belonging to the class of persons who
traditionally pursue or have pursued a nomadic way of life.

2. A housing authority may provide, improve, manage and control sites for
caravans used by persons to whom this Section applies, including sites
with limited facilities for the use by such persons otherwise than as
their normal place of residence or pending the provision of permanent

45 For more detailed discussion than appears in this report, see Maddox, Housing Authority Law (Round Hall,
2010), Chapter 7, and Browne, The Law of Local Government, (2nd edn., Round Hall, 2020) at [14-603] - [14-
665].
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accommodation under an accommodation programme within the meaning
of Section 7 of the Housing (Traveller Accommodation) Act, 1998, and
may carry out any works incidental to such provision, improvement,
management or control, including the provision of services for such sites.

The above is couched in similar terms to other powers of Local Authorities to
provide housing and housing support discussed elsewhere in this chapter; that
is, it provides an ostensibly permissive, discretionary power. However, the courts
have been far more willing to interpret Section 13 as imposing a mandatory
obligation on Local Authorities.

It appears that Section 13 imposes a positive obligation on Local Authorities to
provide caravan sites for Travellers, and that this duty is not necessarily fulfilled
by offering settled accommodation. In Mongan v South Dublin County Council,*¢
Barron J reiterated that Section 13 of the 1988 Act imposes a duty on a housing
authority to provide halting sites for Travellers, but indicated that this duty is not
an absolute one. He further addressed the question of the level of services to be
provided under Section 13:

“There is nothing in those statutory provisions which suggests that the
level of services to be provided with halting sites should be any less
than the level of services to be provided with homes. In other words,
they have to receive permanent sites for their caravans in the same
way as others receive houses. The quality of service available at these
sites must be the same as the quality of those services for those for
whom houses are provided.”

Section 6 of the Housing (Traveller Accommodation) Act 1998 directs Local
Authorities to assess the accommodation needs of Travellers in its area.

Section 7 further imposes a duty on Local Authorities to develop and adopt

an accommodation programme for Travellers, setting out their accommodation
needs and the provision of accommodation required to address those needs. The
nature of the duty imposed by the above is not merely aspirational; the High
Court has identified precise duties imposed on a Local Authority by Part Il of the
1998 Act, namely:#

(a) the identification of needs;

(b) the specification of measures for the provision of accommodation;

(c) the measures for implementation and the provision of the range of
accommodation required to meet the needs are to be identified having
regard to:-

(as provided for by s. 10(3)), the distinct needs and family
circumstances of travellers; and

46 Unreported, High Court, Barron J, 31 July 1995.
47  [2007] 1 I.R. 622.
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the need to address such needs other than as to their normal place of
residence and having regard to their annual patterns of movement; and

(d) in securing the implementation of the accommodation programme such
authority must take any reasonable steps as are necessary for the purpose
of such implementation.

It should also be noted that Section 10(2)(i) of the Planning and Development
Act 2000 provides that a Local Authority is obliged to include objectives for the
provision of accommodation for Travellers, and the use of particular areas for
that purpose, in its development plan. The provisions of the 1998 Act require
the housing authority not just to adopt an accommodation programme but to
implement such a programme, and in that regard to take reasonable steps as are
necessary for the purposes of such implementation.

The case law (which is discussed in more detail in Appendix V) suggests that a
Local Authority cannot leave its Traveller Accommodation Programme sit idle, and
must act on it, though it is allowed a margin of appreciation in how it implements
that programme.

Landlord and tenant law

The primary Act governing residential tenancies is the Residential Tenancies Act
2004, as amended; it governs private residential tenancies, which include any
tenancy that is agreed privately between a landlord and a tenant. Landlord and
tenant law seeks to define the respective obligations of landlords and tenants,
and provides a number of protections to renters, particularly with respect to
security of tenure. A general overview of the law in this area is given below.*8 |t
should also be noted that, with the rise of the Housing Assistance Payment (HAP)
and Rental Accommodation Scheme (RAS) and other rent support schemes,
over one-third of ‘private rented’ housing is actually subsidised by the State, and
regarded in some quarters as part of the provisions of ‘social housing support’.
The tenancies of Approved Housing Bodies and those in student-specific
accommodation are now also regulated by the Residential Tenancies Board.

Rent and rent reviews for private tenants

Section 19 of the 2004 Act requires that rent not be greater than the

open market rate. Rent reviews cannot take place more frequently than
every 24 months,* unless there is a substantial change in the nature of the
accommodation. In 2016, Rent Pressure Zones (RPZs) were introduced in an

48  For a fuller overview of the law in this area, see Cassidy and Ring, Landlord and Tenant Law: The Residential
Sector (2nd edn., Round Hall, 2020), and Wylie, Landlord and Tenant Law (3rd edn., Bloomsbury, 2014).

49  Section 20 of the 2004 Act. It should be noted that the 24-month period will revert to a 12-month period on
31 December 2024; see Section 20(4) and (6).
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effort to control rents and provide certainty to renters.s Section 19(3) of the
2016 Act provides that, in RPZs, rents may only be increased by reference to
inflation, as measured by the Harmonised Index of Consumer Prices (HICP), or
by 2% if the HICP is higher. The measures apply to the property rather than
the tenancy; therefore, limits to rent increases (in RPZs) apply to new tenancies,
including if the property is sold to a new landlord.

Security of tenure

Part 4 of the 2004 Act creates a minimum period of security of tenure for
tenants (a ‘Part 4 tenancy’). Part 4 tenancies apply to tenancies of six months
or more duration. Prior to the Part 4 tenancy taking effect, the landlord may
terminate the tenancy without providing a ground for that termination.

Termination of tenancy by landlords

Where a Part 4 tenancy applies, the landlord may only terminate a tenancy and
take back possession of a property where:

the tenant is in breach of any of their obligations under the tenancy;

the property becomes unsuitable for the needs of the tenant(s) due to
overcrowding;

3. the landlord intends to sell the property within nine months of the
termination date (except where the landlord intends to sell 10 or more
dwellings in a development within a six-month period);

4. the landlord requires the dwelling for their own occupation or that of a
prescribed family member;

5. the landlord intends to significantly refurbish the property and requires
the property to be vacated to do so; or

6. the landlord intends to change the use of the property.

Where a tenancy is ended on the basis of grounds 4, 5 or 6 above, the landlord
must offer the property back to the tenant if the relevant ground ceases to
apply within one year of the tenancy ending (or within six months for tenancies
which ended before 4 June 2019). The landlord is required to give formal
notice, which must include particular reasons for terminating a Part 4 tenancy.
A statutory declaration is also required if the landlord relies on grounds 3 or 4
above. Statutory notice periods apply where a landlord is terminating a tenancy,
dependent on the duration of the tenancy.

50  While applying only to specified areas, a substantial proportion of the country is now covered by a Rent
Pressure Zone, including, for example, the functional areas comprising the cities of Dublin, Cork, Limerick,
Galway, Kilkenny and Waterford. See full list at https://www.gov.ie/en/publication/85110-rent-pressure-
zones/#current-rent-pressure-zones.
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2.9.4 Landlord’s obligations

The primary obligations of landlords are set out in Section 12 of the 2004 Act.
These include:
i. allowing the tenant peaceful and exclusive occupation of the property;

ii. carrying out repairs to the structure of the property, such as to ensure
compliance with relevant housing standards;

ili. maintaining and carrying out repairs to the interior of the property;
iv. providing receptacles for waste outside the property; and

V. insuring the property.

2.9.5 Tenant’s obligations

The primary obligations of tenants are set out in Section 16 of the 2004 Act.
They include, among others:

i. paying the landlord or their agent the rent in full on the date it falls
due;

ii. providing a deposit;

ili. keeping the property in good order;

iv. not harming or damaging the property;

v. allowing the landlord reasonable access to inspect the property and to
carry out necessary repairs;

vi. not engaging in anti-social behaviour; and

vii. notifying the landlord of the identity of any others residing at the
property.

2.9.6 Emergency measures

24

Following the outbreak of Covid-19 in Ireland in March 2020, the Government
decided to bring forward emergency rental protections to prevent evictions,
thus allowing people to continue to shelter in place during the lockdown. The
Government further decided to bring forward a rent freeze in light of the spike
in unemployment brought about by the effective shutdown of large parts of
the economy, and to ease pressure on renters. The QOireachtas enacted the
Emergency Measures in the Public Interest (Covid-19) Act 2020, which provided
for a freeze on rents (s.6) and evictions (s.5) for the duration of the ‘emergency’.

The eviction ban was subsequently provided for in the Residential Tenancies Act
2020 and applied whenever the regulations provided that people’s movement
was restricted to within five kilometres of their home (this restriction was last
lifted on 12 April 2021). The rent freeze was subsequently provided for in the
Residential Tenancies and Valuation Act 2020, and was lifted on 12 January
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2022. A further temporary, time-limited prohibition on evictions was introduced
on 29 October 2022 in the Residential Tenancies (Deferment of Termination
Dates of Certain Tenancies) Act 2022. This prohibition on evictions ended on 31
March 2023.

Dispute resolution

The 2004 Act provided for the establishment of the Residential Tenancies Board
(RTB), which offers a dispute resolution service to landlords and tenants. When
disputes are referred to the RTB, it follows a two-step process. Complaints are
first considered either by a mediator or adjudicator. If agreement cannot be
reached in mediation, or either party wishes to appeal the adjudicator’s decision,
the matter is referred to the Tenancy Tribunal. It sits as a three-person panel, and
its findings are legally binding on the parties, subject only to an appeal on a point
of law to the High Court. Disputes can concern rent increases and notices of
termination/grounds for termination.

Analysis and conclusions

This appendix provides a non-exhaustive overview of the main statutory
framework that could be affected by the introduction of a specific amendment in
the Constitution. In relation to the various powers of housing authorities under
the Housing Acts, from analysis of the case law it is evident that the courts are
reluctant to interpret such powers as giving rise to a mandatory obligation, taking
the view that to do so would engage the court in resource allocation.

However, the courts have held in particular circumstances, such as in cases of
extreme deprivation as well as with regard to the duty to provide accommodation
services to Travellers, that personal rights may be infringed to such a degree as
to render the permissive, discretionary powers contained in the Housing Acts
effectively mandatory.

In relation to landlord and tenant law, the effect of any right of access to housing
might depend on whether it is considered to be enforceable solely against the
State (vertically) or also against private persons (horizontally). In the case of the
latter, the balance struck by the Residential Tenancies Acts in relation to security
of tenure, and the available grounds for termination, might come under scrutiny.
However, the existing balance is clearly already informed by the need to balance
the property rights of landlords against the interests of tenants. The existing
constitutional framework has already allowed for a significant recalibration of that
balance towards tenants’ rights in the context of the pandemic, including allowing
for a rent freeze and a moratorium on evictions.
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Appendix 3: Socio-Economic Rights & the Constitution

3.1

Social rights

The concept of housing rights are inextricably intertwined with notions of social
justice, and at the heart of deliberations around any potential referendum on
housing is the issue of socio-economic rights and their enforceability. Those

in favour of socio-economic rights have often argued that the constitutional
protection of such rights is necessary for creating a just society or to advance
human dignity.s? It has also been argued that socio-economic rights are no more
imprecise than other fundamental rights, which also require elaboration and
interpretation.s2

Such rights are viewed as fundamental pillars, essential to underpinning a basic
standard of living and ensuring acceptable health and wellbeing outcomes.

In coming to its conclusions, the Commission on Housing has considered the
treatment of socio-economic rights within the Constitution as well as the State’s
obligations to vindicate such rights and the ability and appropriateness of the
courts to provide remedies in situations where the State fails to discharge these
obligations.

Traditionally, a distinction has been drawn between civil-political rights and socio-
economic rights, on the basis that the former category restricts state action,
while the latter imposes positive obligations on the state.®® It has been argued
that this distinction collapses in practice.>* Many of the alleged distinctions
between socio-economic rights and civil and political rights, it has been argued,
are ‘historical and descriptive rather than inherent and normative’.ss The
vindication and protection of civil-political rights also require state expenditure,
such as the provision of publicly funded services - e.g. a police force, a court
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system - while the protection of social rights does not always involve active
expenditure.® The European Court of Human Rights, in Airey v Ireland [1979] 2
EHRR 305, noted: ‘Whilst the [European Convention on Human Rights] sets forth
what are essentially civil and political rights, many of them have implications of a
social or economic nature’.s

The appropriateness of including a socio-economic right in the Constitution

has been much debated. There are many arguments both in favour and against.
Civil and political rights are often normatively justified on the basis that they are
necessary for preserving a healthy democracy. However, it has been argued that
socio-economic rights — or at the very least, access to housing, healthcare and
education - are also necessary for democracy to thrive.s® Their proponents argue
that civil-political rights cannot be exercised without some minimum provision of
socio-economic rights.> Fredman argues that ‘human rights hold out more than
just the promise of freedom from State interference... While the State needs to be
restrained from abusing its power, only the State can supply what is needed for an
individual to fully enjoy her human rights’.¢® Freedom, from this perspective, is not
only absence of state coercion, but also access to basic goods that enable an
individual to achieve human flourishing.é!

A key consideration in the treatment of any proposed socio-economic housing
rights is whether or not they are deemed judicable or non-judicable rights. Article
45 of the Constitution lays down Directive Principles of Social Policy that are
addressed to the Oireachtas. The Directive Principles are not justiciable, meaning
they are not enforceable before the courts and are instead intended as guidance
for the Oireachtas in policy formation.6? The courts have, however, on rare
occasions cited them as influencing their interpretation of a particular provision of
the Constitution.

Former Chief Justice Ronan Keane wrote that the fact that Article 45 was non-
justiciable demonstrated that the drafters of the Constitution intended the
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enforcement of socio-economic rights to be the function of the Oireachtas and
not the courts.®® Gerry Whyte suggests that, although it is clear that Article 45 is
non-justiciable, the provision does not preclude the recognition and enforcement
of other socio-economic rights.¢* More broadly, Whyte argues that the
Constitution is infused with communitarian, as well as liberal, values, which stress
the importance of social solidarity. To Whyte, the protection of socio-economic
rights is perfectly compatible with pre-existing constitutional values.é

Arguments for and against inclusion of socio-economic rights in the
Constitution

A summary of the arguments for and against the inclusion of socio-economic
rights in the constitution is outlined briefly below.

1 Arguments against inclusion

(a) Concerns have been raised that the justiciability of socio-economic rights
is inappropriate for the judiciary, who arguably lack the appropriate skills to
adjudicate questions of resource allocation.¢¢ It has also been argued that
courts are an inappropriate forum, given that the adversarial nature and
individual focus of litigation does not adequately represent the complex
competing needs at stake. The court can only provide a remedy for the
parties before it, overlooking absent but similarly situated persons. This
does little, it has been suggested, to tackle structural barriers to basic
goods.

(b) It has also been argued that socio-economic rights are too imprecise and
incoherent to be given force or interpretation. How can a court determine
what amounts to ‘adequate housing’ or ‘adequate healthcare'?¢”

(c) Others have expressed concern that the constitutionalising of socio-
economic rights represents too great a transfer of power to the judiciary,
away from the democratically elected branches who are accountable to
the public.

(d) It has been suggested that the enforcement of socio-economic rights risks
politicising the judiciary and undermining their role as neutral arbiters of
the Constitution.
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(e) Others have argued that, while the theoretical protection of socio-
economic rights may be desirable, it does not necessarily translate into
widespread improved material outcomes being achieved. Landau (2012),
for example, has argued that the constitutional protection of socio-
economic rights has mostly benefited the middle and upper classes, rather
than the most deprived sectors of society.s#

(f) Indeed, with regard to the introduction of a judicially enforceable right
to housing in the Constitution, it has been suggested that its impact on
the alleviation of the housing crisis could be limited ‘if the traditionally
conservative approach to property rights persists’.¢?

3.2.2 Arguments in favour of inclusion

(@) Those in favour of socio-economic rights have often argued that the
constitutional protection of socio-economic rights is necessary for creating
a just society or to advance human dignity.” It has also been argued that
socio-economic rights are no more imprecise than other fundamental
rights, which also require elaboration and interpretation.”

(b) The Constitution already contains justiciable socio-economic rights,
including Article 42.4, the provision for free primary education. Whyte
(2015) has also cited Article 42.5 (now Article 42A), which places a positive
obligation on the State to care for children whose parents cannot do
so, which he says indisputably entails the provision of shelter, food and
clothing to those children.?2

(c) Inresponse to the risk posed to the separation of powers, Whyte (2015)
has argued, inter alia, that there is no textual barrier to the judiciary per
se assuming a role in defending socio-economic rights.”® Many of the
arguments concerning the separation of powers arose in a context where
the nature of judicial power was unclear, or at the very least contested.

If a constitutional amendment, passed by public referendum, introduced
a judicially enforceable right to housing, judges would be acting in
accordance with their textual mandate as expressed in the Constitution.
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(d) Socio-economic rights can direct political attention to interests that would
otherwise be overlooked.” While other apparatuses of the state (Local
Authorities, Government Departments, Oireachtas) should be the first port
of call, courts should intervene only where the legislature and executive
have failed to protect the right at issue. For example, although the State
has statutory obligations to provide specific housing for Travellers,”s the
Irish Human Rights and Equality Commission found in 2018 that Local
Authorities had persistently failed to use allocated funding for Traveller-
specific accommodation over a ten-year period.”s

(e) Dickson has also queried the argument that court-mandated public
expenditure would breach the separation of powers. Such a position, he
argues, ‘sets up a false duality. It suggests that a pot of money needs to
be spent and that either the executive or the courts should decide how to
spend it’. The alternative, he points out, would be to allow the executive to
make those decisions, but that, much like in the UK, the courts would be
allowed to review those decisions ‘as to the reasonableness, equitableness
and/or proportionality of those decisions. That, in essence, was the
approach adopted by the Supreme Court ... [in] In Re Article 26 and the
Health (Amendment) (No 2) Bill 2004".

(f) Other supporters of the constitutionalising of socio-economic rights argue
that such a move would not entail allowing the judiciary to make decisions
on major areas of social policy; rather, it would entail the enforcement of
the State’s existing commitments. It has also been pointed out that the
protection of other constitutional rights has been costly, but also that
‘no right is absolute’ and even the protection of personal rights in Article
40.3.1 only extends ‘as far as practicable’.

(g) Even if socio-economic rights are not perfectly fulfilled, their supporters
argue, at least they entail a ‘floor’ against extreme deprivation,”” which can
be judicially enforceable as a last resort.

(h) The explicit inclusion of socio-economic rights in the Constitution carries
expressive weight as a declaration of the values endorsed by the public at
large.

(i) Inrelation to the introduction of a right to housing in the Constitution, it
has been suggested that inclusion would signal a move from housing being
viewed primarily as a financial commodity or investment to a basic human

74

75
76

77

30

Gerry Whyte, ‘Socio-Economic Rights in Ireland: Judicial and Non-Judicial Enforcement’, IHRC Conference on
Economic, Social and Cultural Rights, 9 December 2005.

Housing (Traveller Accommodation) Act 1998.

See: Irish Human Rights and Equality Commission, ‘Accounts of First Council-by-Council Equality Review on
Traveller Accommodation in History of State Published’, 14 July 2021. Further details of the IHREC Equality
Reviews are available at: <https://www.ihrec.ie/our-work/equality-review/>.

Maeve Regan, ‘Why the Right to Housing should be enshrined in the Irish Constitution’, The Irish Times, 25
August 2015.



Report and proQosed wording for an amendment to Appendices
Bunreacht na hEireann Constitution of Ireland PP

An Coimisian Tithiochta
The Housing Commission

right.”® This has arisen from concerns that the role of global investment has
played in treating housing primarily as an asset.”

(j) Others have suggested that inclusion would signal to the democratically
elected branches of government that they have greater scope to restrict
private property rights in order to provide access to housing for the wider
public, and that it would act as a ‘counterbalance’ to the protection of
private property rights.8

Socio-economic rights are not an entirely new phenomenon to the Irish
constitutional system. The clearest example of a socio-economic right in the
Constitution is Article 42.4, in relation to primary education, which provides:

“The State shall provide for free primary education and shall endeavour
to supplement and give reasonable aid to private and corporate
educational initiative, and, when the public good requires it, provide
other educational facilities or institutions with due regard, however,

for the rights of parents, especially in the matter of religious and moral
formation.”

In comings to its conclusions, the Commission has examined relevant case law,
particularly in the area of education. The State is obliged only to ‘provide for’
rather than ‘provide’ free primary education.8! This reflects the practice of the
State providing funding for educational establishments and allowing private and
religious bodies the day-to-day management and control of Irish schools, although
a small number of primary schools are directly owned by the State.?

The test for whether the State’s obligations under Article 42.4 have been fulfilled
is one of reasonableness.t For example, with regard to those with special

needs, the Education Minister’s duty is usually fulfilled if some kind of education
for those with disabilities is provided, even if it can be demonstrated that an
alternative programme of education would be more suitable. This suggests

that a breach of duty would only be found if it could be demonstrated that the
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education provided for by the state authorities was judged to be unreasonable or
irrational .84

The State also has particular constitutional obligations towards children in its care.
Article 42A.2.1 provides that:

‘In exceptional cases, where the parents, regardless of their marital
status, fail in their duty towards their children to such extent that the
safety or welfare of any of their children is likely to be prejudicially
dffected, the State as guardian of the common good shall, by
proportionate means as provided by law, endeavour to supply the
place of the parents, but always with due regard for the natural and
imprescriptible rights of the child."®s

In several cases in the 1990s, a number of vulnerable children with complex
behavioural needs, often with mental health issues, came before the courts.

These children were often in the care or custody of the State, thus triggering the
application of Article 42.5. The State frequently sought orders from the courts to
have these children detained, only to admit that there was no appropriate facility
available. The State had committed to building appropriate, high-security residential
facilities, but these projects were subject to repeated delays.s¢
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Benefit of a right to housing

The key question regarding whether or not a right to housing should be added to
the Constitution is why it is necessary, what are the benefits? At a fundamental
level, the Constitution is a statement of values of the people of Ireland. It shapes
government policy and legislation and has the added strength of transcending
individual governments or particular developments of the day. A constitution also
provides a guidance framework for state organs to exercise their powers.

The argument has been made among proponents for the inclusion of a right to
housing in the Constitution that the Constitution is fundamentally imbalanced
towards private property rights without an equivalent right to housing being
recognised either explicitly or implicitly. This results in the starting point of
government policy and legal analysis around the regulation of land and property
being from the perspective of a property owner’s right.

As discussed elsewhere in this report, a common theme in discussions on
housing rights tends to suggest that this imbalance hinders necessary reforms.
Throughout the Commission’s deliberations, it has considered the extent to
which those private property rights provisions of the Constitution might affect
legal reforms aimed at improving our housing system. As outlined previously,
the Commission is of the view that the text of the Constitution and the judicial
interpretation of those provisions give the State significant scope to regulate
private property rights in the wider public interest, provided appropriate
safeguards are included. This is reflected in the language used in Article 43
which refers to the common good and social justice. The Commission is of the
opinion that the current constitutional protections for private property rights do
not necessarily pose a legal block to state interventions designed to address the
current housing crisis.

However, the rationale for the introduction of housing rights is not simply
confined to overcoming perceived blockages to reform. The Commission
additionally considered the broader importance of a potential constitutional
amendment. It has been recognised that including a right to housing in the
Constitution will not provide a quick or immediate fix to the housing challenges.
However, it is believed that such a right if proceeded with would have potential
to be a catalyst for change. It would place an onus on the State to develop and
implement policy and practice to ensure the right to adequate housing is met and
that it is available now and into the future.

The constitutional status quo arguably allows the State to regulate private
property rights in the interests of the common good. However, there are no
provisions to compel the State to act in relation to housing. A constitutional
amendment on housing could help to address legislative inertia by committing
the State to action to ensure access to housing. Further, the recognition of a
constitutional right would reflect that access to housing is a basic requirement for
a decent quality of life.
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Two general ways in which a right to housing can act as a catalyst for change
have been outlined by certain proponents for an amendment. Politically, a right to
housing can act as a focus for political change. It provides a symbolic statement
that this right is important, and that it is a constitutional priority, which means
that it can be invoked by political parties, housing groups, trade unions and
others to push for change. It also acts as a focus within the legislative branches of
parliament.

In addition, an explicit right to housing would have a legal catalytic affect. Having
a right to housing means that the courts can take that right into account when
interpreting property rights. It can empower the courts to deal with failures by
the State of inadequate housing.

A key point made at the Conference on a Referendum on Housing held in May
2022 was that constitutional amendments cannot dictate granular policy, and the
right to housing was no different. Recognition of the right would not direct any
specific housing policy. Rather, it would provide a ‘floor’ of legal protection for
this basic human need when the State is carrying out its duties.

Having a right to housing in a constitution can provide for some limited judicial
and legal protection of such rights through the form of reasonableness view,
where a perceived inadequate action by the state may be challenged in the
courts.

Various constitutions across the world make some provision relating to a right to
housing, either specifically focusing on the right or talking in more general terms
about the social obligations of the state. Most European countries have at least

some provision in their constitution that addresses the right to housing to some

degree.

It has further been recognised that any constitutional provision will need to
be supplemented by legislation. This in legal and practical terms will be relied
upon to do much of ‘the heavy lifting. The primary responsibility for securing
enjoyment of the right to housing would lie in the hands of the legislative and
executive branches of the State.

Having a right to housing in the Constitution places an obligation on governments
to progressively vindicate and realise that right, in particular for those with the
greatest level of housing need, into the future. It is critical for the State to take
action to vindicate the right, rather than a static entitlement. Without an explicit
right, it is argued that a general air of uncertainty can prevail about the freedom
of state action in the housing sphere, including the State’s capacity to regulate
and act.

The strong and robust court system that exists in Ireland has additionally been
outlined by proponents of a right to housing, with due respect demonstrated for
the separation of powers.
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Placement in the Constitution

Should the case for the inclusion of a specific socio-economic right for housing
in the Constitution is accepted, a key consideration is where it is appropriate to
place such an amendment. As outlined above, the Commission is of the view
that the current constitutional protections for private property rights do not
necessarily pose a legal block to state interventions designed to address the
housing challenges. However, the rationale for the introduction of housing rights
is not confined to overcoming perceived blockages to reform.

Throughout the course of the deliberations by the Commission’s Referendum
Subcommittee, the relative merits of various placements for an amendment in the
Constitution were discussed.

Article 40

When considering the merits of placement in the Constitution, the Commission
were of the opinion that thematically the proposed amendment would sit

best alongside the other fundamental rights outlined in the Constitution. The
introduction of a potential article 40A focused on Housing as its own provision.

It was recognised that, in relation to personal rights, Article 40.3 also refers
to property. During the Conference on a Referendum on Housing in Ireland,
it was noted that Article 40.5 of Irish Constitution already recognises the
inviolability of a dwelling, while Articles 40.3 and 43 protect private property.
Yet these are distinct protections, none of which expresses the protection

of a ‘right to housing’” and its underlying social-economic and political aims.
Placing the proposed amendment in Article 40, the Commission notes, would
achieve this end and would sit with other areas which are similarly important
both to individuals and society as a whole. This proposed placement reflects
the connection of a right of access to housing to the vindication of a range of
personal rights under the Constitution.

Article 43

The Constitution at present recognises the importance of private property and
protects the property rights of every citizen in Articles 43 and 40.3.2. While
Article 40.3.2 protects private property rights, Article 43 states that those rights
can be regulated in accordance with the principles of social justice to advance the
common good.

In Article 43, wide scope is given to the Oireachtas to regulate the exercise of
private property rights ‘in accordance with the principles of social justice’ in light

of ‘exigencies of the common good.” The judicial interpretation of private property
rights has largely deferred to the Oireachtas in regulating to restrict property
rights, provided that the legislation is not arbitrary or’ discriminatory and contains
appropriate safeguards.
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During debates on housing rights, concerns have been raised about their effects
on private property rights. This was a feature of a number of submissions
received during the Commission’s public consultation. Placing the right in Article
43, the Commission believes, could raise concerns unnecessarily and play into
the false narrative that private property rights are in effect being erased. The
Commission does not believe that amendments to the right to private property
are necessary in order to facilitate housing reform.

Article 45

The Commission considered whether it would be appropriate to locate a right to
access to housing under Article 45, which lays down Directive Principles of Social
Policy that are addressed to the Oireachtas.

Including a right to access to housing among the Directive Principles under
Article 45 would acknowledge access to adequate housing or shelter as an
obligation on the State, or as an aim to be accomplished by the Oireachtas.
However, any efforts (or lack thereof) on the part of the Oireachtas to discharge
this obligation would not be amenable to judicial review by the courts. This
approach would allow for a constitutional acknowledgment of the importance
of adequate housing, but it would continue to view housing primarily as a policy
issue that is dealt with by the Oireachtas, rather than the courts.

Any amendment placed here is non-justiciable and would not be directly
enforceable by individuals in a court of law. If an amendment is non-justiciable,
its ability to influence behaviour outside the Oireachtas is limited. While it may
carry some degree of symbolic weight, this might be undermined by its limited
legal enforceability. On the basis of the practical implications, a non-justiciable
amendment on housing is unlikely to shape the law-making or pre-legislative
process in any significant way. There are other non-justiciable provisions in our
Constitution, in particular Article 45, that provide guidance to the Oireachtas.
Recent empirical analysis suggests that these have had little to no impact on law-
making. It is unlikely that a purely non-justiciable amendment on housing would
deviate from this trend; therefore, such an amendment is likely to have a relatively
minimal impact on law-making.

Individual litigants may urge courts to take account of non-justiciable provisions
in their interpretation of the Constitution and of legislation. However, the

courts are likely to be cognisant that such provisions are directed solely at the
Oireachtas, and may decline to allow such a provision to heavily influence existing
interpretations of legislation and the Constitution.
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The Commission believes that the placement of a right to housing under Article
45 would be largely symbolic and have no tangible impact on housing reform.
Given that the Commission is of the view that no amendments to the right to
private property are necessary in order to facilitate housing reform and that
placement under Article 45 would not necessarily compel state action in respect
of housing reform, the Commission is of the opinion that the value of placing an
amendment here is questionable.

Conclusions

In summary, the Commission avers that the inclusion of a socio-economic right

in the Constitution if proceeded with is warranted and that the concerns against
inclusion of this right may be overstated. Ireland already recognises such rights in
the area of education. Article 42.4 of the Constitution guarantees state provision
for free primary education. Many of the alleged distinctions between socio-
economic and traditional civil-political rights collapse in practice. For example, the
vindication and protection of civil-political rights also requires state expenditure,
such as the provision of publicly funded services - a police force, a court system
- while the protection of socio-economic rights does not always involve active
expenditure.

The inclusion of constitutional protection of a right of access to housing under
Article 40 would not transfer to the courts the responsibility of legislative

and executive functions in the remit of housing policy. It would remain the
responsibility of the political branches to determine matters such as the
appropriate division of resources and the regulation of the housing market, to set
priorities and to oversee the day-to-day management of housing policy, and social
and affordable housing. The adoption of such a right of access to housing in the
Constitution would make clear the power of the courts to review the actions of
the executive and legislature to determine whether their actions have adequately
respected and protected that right.
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Appendix 4: International Comparative Analysis on
Housing Rights

41 Introduction

This chapter examines the right to housing in international human rights law and
in the domestic legal systems of a number of different jurisdictions with a view to
informing how a right to housing might operate in Ireland. This consists of a brief
overview of international and regional human rights instruments which protect
the right to housing. It also sets out the findings of the Commission on Housing
has drawn from an examination of approaches to the right to housing in the
constitutions and/or legislation of several jurisdictions, including Canada, Finland,
India, Scotland South Africa and Portugal.

4.2 Methodology

The Commission on Housing adopted a comparative methodological approach to
facilitate its inquiry into how other countries have accorded legal protection to
the right to housing. This type of inquiry enables an assessment to be carried out
to determine whether any lessons may be learned for Ireland from the experience
of other countries with regard to the right to housing.?” In this regard, the right

to ‘housing’ formulation is used as a catch-all term (unless indicated otherwise) to
include related, but potentially distinct concepts, such as shelter, accommodation
and home.

The jurisdictions selected for discussion - Canada, Finland, India, Scotland, South
Africa and Portugal - were chosen on the basis that they have all provided

for some form of legal recognition of and protection for the right to housing.
This right is protected either at constitutional level or in ordinary statute law,
and in some instances both. There is, therefore, sufficient commensurability
between them, based on a shared legal commitment to a right to housing, to
make comparison a fair and worthwhile objective. These jurisdictions represent
a diverse social, economic, cultural, linguistic and geographic mix, and both
common law and civilian legal systems.

This diversity of course presents challenges for drawing any general conclusions
from the experience of these jurisdictions, and the limits of an essentially
doctrinal legal comparison. However, this may not necessarily capture to any
great extent the extra-legal influences, such as political culture, that can bear
on the right to housing, need to be appreciated.s¢ In approaching this subject, of
course, the question of causation needs to be considered. Given the presence

87  Sandra Fredman, Comparative Human Rights Law (OUP 2018). See also, Sandra Fredman, ‘Foreign Fads or
Fashions? The Role of Comparativism in Human Rights Law’ (2015), 64 ICLQ 631.

88  See the submission of Professor Colm O’Cinneide (UCL) to the Commission’s Conference on a Referendum on
Housing in Ireland.
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of so many different variables (economic, political, cultural, etc) in the housing
policy equation, it is difficult to draw direct causal links between constitutional or
legal protection for the right to housing and levels of housing need in a particular
country. In forming conclusions and drawing comparisons, the Commission on
Housing has borne these caveats in mind. Nevertheless, with these limitations
expressly acknowledged, it is possible still to conduct a comparative exercise
which usefully explores through a legal lens these jurisdictions’ experience with
the right to housing.

Inclusion of international human rights law

In framing its comparative analysis, the Commission has also considered the
potential impacts of international and regional human rights law. The Commission
is also cognisant that, with the introduction of such rights into the Constitution,

it would also be possible for courts to declare that the Government needs to do
more to protect the right to housing and in some cases even order it to do so.
Ireland is a dualist state.®? This means that international law, including international
human rights law, does not form part of the domestic law of the State i.e. it is not
directly enforceable by the Irish courts. For international law to become part of
Irish law, it must be incorporated into Irish law by an Act of the Oireachtas.

However, it has been decided to incorporate an overview of the right to housing
in international human rights law in this appendix in light of Ireland’s commitment
to and obligations stemming from this right, since it has ratified for example,

the International Covenant on Economic, Social and Cultural Rights (ICESCR).
Moreover, the United Nations Committee on Economic, Social and Cultural Rights
(the treaty body charged with overseeing the implementation by states of the
rights enshrined in the ICESCR) has developed extensive guidance on the content
of the right to housing. This could usefully inform deliberations on the shape

of any provision on housing to be added to the Constitution via constitutional
referendum.

There is probably near universal acceptance that housing or shelter of some kind
is a basic human need alongside water, air, food and medical care.® International
human rights law recognises a right to adequate housing, and the constitutions
and/or legislation of many states recognise a right to housing’ in some form.
Multiple normative rationales or justifications have been adumbrated for the
right to housing, including the values of human dignity, autonomy, belonging

and human flourishing, as well as arguably less abstract considerations such

as family, safety and security, welfare, privacy, shelter, health, livelihood and

89  Bunreacht na hEireann (1937), Art 29.

90  Scott Leckie, ‘Housing as a human right’ (1989), 1(2) Environment and Urbanisation 90. However, see the human
rights-based criticism of the growing commodification of housing as a financialised asset: David Birchall,
‘Challenging the Commaodification of Human Rights: The Case of the Right to Housing’ (2021), 19(1) Santa
Clara J. Int'I L 1.
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survival.?t However, there appears to be little clarity about what exactly the ‘right
to housing’ means.”2 In some instances, the right to housing is not a concrete
entitlement to be provided with a minimum level of shelter or housing of a
particular quality. It is conceptualised instead as a set of procedural protections
against eviction, for example.

Moreover, the shorthand formulation ‘right to housing’ belies a deeper
definitional confusion about the substantive content of the right.#* What does
housing actually mean?* What standard does a ‘house’ have to meet for it to
be considered ‘adequate’ housing? What even constitutes a ‘house’? How, if

at all, does the concept of housing differ from the arguably more emotionally
charged concept of the ‘'home’? What does the concept of ‘shelter’ add, if
anything? Thus, the textual nuances of how the right to ‘housing’ is drafted is a
vital variable to compare. However, courts in particular have devoted little time
in their jurisprudence to spelling out substantive answers to these questions.
Fundamentally, then, key questions about the right to housing, its ‘meaning,
content, scope and even existence’, still remain to be fully resolved.

The Irish state is a party to various international human rights treaties, such

as the International Covenant on Economic, Social and Cultural Rights, which
contain provisions relating to the right to housing. However, because of

the dualist nature of the State, any obligations arising from these provisions

are only binding on the State as a matter of international law, not domestic

law. Nonetheless, the Irish courts have, on occasion, had regard to Ireland’s
international human rights law obligations when interpreting rights under the
Constitution.”s For these reasons, as well as those set out in the methodology
section, it was felt to be apposite for the Commission on Housing to consider the
introduction of a right to housing in the context of international human rights law.

91
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93
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Jessie Hohmann, The Right to Housing: Law, Concepts, Possibilities (Bloomsbury Publishing 2013); Peter King,
‘Housing as a freedom right’ (2003), 18(5) Housing Studies 661; the submission of Professor Heather Conway
to the Conference on a Referendum on Housing.

Jessie Hohmann, The Right to Housing: Law, Concepts, Possibilities (Bloomsbury Publishing 2013); Peter King,
‘Housing as a freedom right’ (2003), 18(5) Housing Studies 661.

See the submission of Professor Lorna Fox-O’Mahony to the Conference on a Referendum on Housing.
Hohmann (n 286).

See the judgment of O’Donnell J (as he then was) in NHV v Minister for Justice [2017] IESC 35 on the nature
and status of the unenumerated constitutional right to earn a livelihood.
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The right to housing in selected national jurisdictions

The right to housing is expressly mentioned in the wording of 84 out of 189
(44%) of the constitutions of United Nations member states.?s Oren and

Alterman (2014) have attempted to measure the extent to which such national
constitutional textual commitments to the right to housing incorporate the seven
criteria - legal security of tenure; availability of services, materials, facilities

and infrastructure; affordability; habitability; accessibility; location; and cultural
adequacy?” - constitutive of ‘adequate housing’ as articulated by the United
Nations Committee on Economic, Social and Cultural Rights in its General
Comment No. 4 on the right to adequate housing. Its analysis paints the following
picture:

Chart 1: Percentage of constitutions with CRtH by each UN criterion; N=84
0% 5% 10% 15% 20% 25% 30% 35% 40% 45% 50%
Legal security of tenure 48%
Availibility of services, materials
and infrastructure
Affordability
Habitability
Accessibility
Location

Cultural adequacy

None

Importantly, however, their study does not capture jurisdictions such as India
where the right to housing has acquired constitutional status through judicial
interpretation despite the absence of any express textual guarantee of such a

96
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98

See Michelle Oren and Rachelle Alterman, ‘The Right to Adequate Housing Around the Globe: Analysis and
Evaluation of National Constitutions’ in Sandeep Agrawal (ed.), Rights and the City: Problems, Progress and
Practice (University of Alberta Press, 2022), and Michelle Oren, Rachelle Alterman and Yaffa Zilbershatz,
‘Housing Rights in Constitutional Legislation: a conceptual classification’ in Padraic Kenna (ed.), Contemporary
Housing Issues in a Globalized World (Ashgate 2014). See also: Courtney Young, Ran Hirschl and Evan Rosevear,
‘Economic and Social Rights in National Constitutions’ (2014), 62(4) American Journal of Comparative Law 1043.

These criteria were discussed in greater detail above in the consideration of the international human rights law
material.

Michelle Oren and Rachelle Alterman, ‘The Right to Adequate Housing Around the Globe: Analysis and
Evaluation of National Constitutions’ in Sandeep Agrawal (ed.), Rights and the City: Problems, Progress and
Practice (University of Alberta Press, 2022).

41



Report and proQosed wording for an amendment to Appendices
Bunreacht na hEireann Constitution of Ireland PP

An Coimisian Tithiochta
The Housing Commission

right in the Indian constitution.?” Nor does it capture jurisdictions which have
legislated for (as opposed to constitutionalised) a right to housing, such as
Scotland and Canada. Portugal was the only European jurisdiction to receive the
highest possible score of seven points, meeting all of the benchmarks measured
by Oren and Alterman (2014). However, an important caveat to attach to their
research, as they acknowledge, is that their findings do not reveal any indication
of the degree to which the right to housing is actually realised in practice. To do
that, it is necessary to examine the jurisprudence of courts and the policy choices
of governments in individual countries.

4.4 South Africa

The current constitution of South Africa - adopted in 1996 to help bring about
societal transformation®® following the end of the apartheid regime which

had presided over systemic racial discrimination and extreme levels of material
inequality®? — contains a Bill of Rights that enshrines a number of socio-economic
rights, 2 including a right to housing.

Section 26 of the constitution thus provides:

Everyone has the right to have access to adequate housing.

2. The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of this right.

3. No one may be evicted from their home, or have their home demolished,
without an order of court made after considering all the relevant
circumstances. No legislation may permit arbitrary evictions.

As can be seen, the right to housing is framed in terms of access to adequate
housing, and the state’s corresponding duty is to progressively realise the right,
subject to its available resources. Progressive realisation has been accorded by the
Constitutional Court of South Africa the same meaning as used by the CESCR
under the ICESCR. It requires in the context of the right to housing that housing

99
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In earlier work Oren and Alterman proposed a conceptual classification for constitutional housing rights which
captures the different forms that such rights take. This tripartite categorisation consists of (1) constitutional
provisions which explicitly or directly protect the right to housing as a stand-alone right or as one right in a list
of social rights, e.g. South Africa and Kenya; (2) embedded rights, that is rights included in articles referring

to housing as a component of some other rights, e.g. the Constitution of Armenia which lists housing as an
ingredient of the right to an adequate standard of living; (3) indirect or implied rights, i.e. where the right to
housing (although not expressly mentioned) has been incorporated into another right, such as the right to

life, e.g. India. See Michelle Oren, Rachelle Alterman and Yaffa Zilbershats, ‘Housing Rights in Constitutional
Legislation: A Conceptual Classification’ in Padraic Kenna (ed.), Contemporary Housing Issues in a Globalised
World (Ashgate 2014) 143.

Karl Klare, ‘Legal Culture and Transformative Constitutionalism’ (1998), 14 SA J Hum Rts 146. Sandra
Liebenberg, Socio-Economic Rights: Adjudication under a Transformative Constitution (Juta & Co 2010).

Hohmann (n 286) 100.

Section 27 of the Bill of Rights establishes rights of access to ‘healthcare services’, ‘sufficient food and water’,
and ‘social security’. Section 29 provides for a right to education and Section 24 for a right to a healthy
environment.
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be made available over time to a greater number and larger spectrum of people.13
The result of the inclusion of the concepts of progressive realisation and resource
availability is to qualify the scope of the state’s positive obligations.14 There is
also a guarantee against arbitrary eviction and a procedural entitlement to not

be evicted without an order from a court that has considered all of the relevant
circumstances.

Additionally, Section 28 of the constitution creates a right to shelter for every
child®©s and Section 25.5 obliges the state to take ‘reasonable legislative and
other measures, within its available resources, to foster conditions which enable
citizens to gain access to land on an equitable basis’¢ Although not found in its
text, the court has read in to Section 28 the ‘progressive realisation’ and ‘available
resources’ criteria (found in Section 26) to qualify the extent of the state’s
obligation to provide shelter for children.1”

The above rights (as with all of the rights in the Bill of Rights) must be respected,
protected, promoted and fulfilled by the state,°® and the courts are required to
interpret these rights in a way that ‘promote[s] the values that underlie an open
and democratic society based on human dignity, equality and freedom'’.2* The
constitution expressly grants the courts the power to strike down laws that they
deem repugnant to the constitution.t°

The Constitutional Court of South Africa has developed a substantial housing
rights jurisprudence; a number of especially notable judgments have attracted
considerable international attention.?* The court’s case law can be divided

under two broad headings which map onto the subsections in Section 26, i.e.
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Government of the Republic of South Africa and others v Grootboom and others (CCT11/00) [2000] ZACC 1.
Hohmann (n 6) 102.

David Bilchitz, Poverty and fundamental rights: The justification and enforcement of socio-economic rights (OUP
2007).

Section 28(1) provides that: ‘Every child has the right ... (c) to basic nutrition, shelter, basic health care services
and social services.... (Emphasis added.)

Section 25 of the Bill of Rights provides protection for private property rights. For a review of some of the
Constitutional Court’s key cases on property rights under the Constitution, see Catherine O’'Regan, ‘Mission in
Progress: Toward an Assessment of South Africa’s Constitution at Twenty’ in Rosalind Dixon and Theunis Roux
(eds.), Constitutional Triumphs, Constitutional Disappointments: A Critical Assessment of the 1996 South African
Constitution’s Local and International Influence (CUP 2018).

Grootboom (n 358). Malcolm Langford, ‘Housing Rights Litigation: Grootboom and Beyond’ in Malcolm
Langford et al. (eds.), Socio-economic rights in South Africa: Symbols or Substance? (CUP 2013) 194.

Constitution of the Republic of South Africa, Section 7(2).
Ibid Section 39.(1)(a).
Ibid Section 172.

See David Landau, ‘South African Social Rights Jurisprudence and the Global Cannon: A Revisionist

View’ in Rosalind Dixon and Theunis Roux (eds.), Constitutional Triumphs, Constitutional Disappointments: A
Critical Assessment of the 1996 South African Constitution’s Local and International Influence (CUP 2018). See
also various submissions to the Conference on a Referendum on Housing which analyse South African
constitutional jurisprudence on the right to housing.
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the guarantee of access to adequate housing (26.1) and the correlative duty to
progressively realise the right (26.2) on the one hand, and the guarantee against
eviction without an appropriate court order (26.3), on the other.*2 The potential
for conflict between a horizontally applicable right to housing and constitutional
private property rights'®® is another theme in the evictions case law. The court
has adopted a dichotomous approach to enforcing the obligations created by
constitutional socio-economic rights.1* It has taken a robust stance in the form
of proportionality review in circumstances where a negative obligation of non-
interference - where someone is deprived of existing access to a good such as
housing - is deemed to have been breached.!s However, it employed a weaker
reasonableness standard of review?¢ in the context of omissions or failures by
the state to fulfil its positive duty to provide access to the substance of a socio-
economic right.1

A lesson from the South African experience for Ireland, therefore, might be to
clarify the question of the minimum core in the drafting of any constitutional
amendment on housing. Whether it should be expressly defined as the minimum
level of shelter needed for survival, for example, or whether it should be left,
within the bounds of a standard such as reasonableness, to the political branches
of government to decide.

Another challenge the South African Constitutional Court has had to grapple
with is the question of whether the right to access adequate housing entails an
entitlement to a minimum standard in terms of the quality of accommodation
provided and the availability of linked infrastructure, such as electricity, water,
sanitation, etc. The court has been characteristically cautious about stipulating
the substantive content of the ‘underlying determinants't8 of adequate housing,
consistent with its refusal to adopt a ‘minimum core approach’ to constitutional
socio-economic rights more generally.1?
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Kirsty MclLean, ‘Housing’ in Stu Woolman and Michael Bishop (eds.), Constitutional Law of South Africa (2nd
edition, 2013).

Section 25(1) of the Constitution states in part: ‘No one may be deprived of property except in terms of law of
general application, and no law may permit arbitrary deprivation of property.’

Sandra Liebenberg, ‘Grootboom and the seduction of the negative/positive duties dichotomy (2011), 26 SAPL
37.

Jaftha v Schoeman (2005) 2 SA 140 (CC), for example.

Mazibuko v City of Johannesburg (2010) 4 SA 1 (CC), for example.
Liebenberg (n 369).

General Comment no. 4 (n 301).

Mazibuko v City of Johannesburg [2009] ZACC 28 (South African Constitutional Court).
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The following are some of the key principles which emerge from the South
African Constitutional Court’s jurisprudence:

India

The state is under a positive duty to adopt a ‘reasonable’ housing
programme capable of progressively realising the right to have access to
adequate housing. To pass constitutional muster, this programme must
have regard to the needs of the most vulnerable. The court does not
enforce a substantive ‘minimum core’ of the right to housing.

No evictions can be effected without a court order which has considered
all of the circumstances.

The principle of ‘meaningful engagement’ is a procedural remedial
principle used to help adjudicate conflicts between landowners and
occupiers whereby both parties are required to talk to each other to see if
a mutually agreeable solution can be reached.

The state is under a duty to provide emergency alternative
accommodation in circumstances where eviction will result in
homelessness, regardless of whether the eviction is at the behest of the
state or a private landowner.

The right to housing must be balanced against the right to private
property. The right to housing is horizontally applicable. Private
landowners owe a duty of patience to allow the state an opportunity to
rehabilitate occupiers before invoking their right to have them evicted.

Similarly to the Irish Constitution, the Indian constitution ostensibly
compartmentalises justiciable civil and political rights and non-justiciable social
and economic rights in the form of aspirational directive principles.t2 However,
in stark contrast to the approach of the Irish courts - which has been to mainly
ignore the directive principles of social policy*?t - the Indian Supreme Court
has on a number of occasions drawn on the content of the directive principles
of state policy as an interpretive source - ‘a framework of values’ - to suffuse
constitutional rights with meaning.122 This practice has been particularly
pronounced in relation to the right to life, from which a justiciable right to
housing has been derived, despite the absence of any express reference to a

120 O’Normain, ‘The Influence of Irish Political Thought on the Indian Constitution’ (1952), 1 Ind YBIA 156.

121 See Gerard Hogan, Gerry Whyte, David Kenny and Rachel Walsh, Kelly: The Irish Constitution (Bloomsbury, 5th

edn. 2018), 2511-2521.

122 Gautam Bhatia, ‘Directive Principles of State Policy’ in Sujit Choudhry, Madhav Khosla, and Pratap Bhanu

Mehta (eds.), The Oxford Handbook of the Indian Constitution (OQUP 2016). Fredman, Comparative Human Rights
(n 281), 269.

45



Report and proQosed wording for an amendment to Appendices
Bunreacht na hEireann Constitution of Ireland PP

An Coimisian Tithiochta
The Housing Commission

right to housing in the constitutional text.1 Allied to this interpretive approach
was the advent of the Supreme Court’s public interest litigation (PIL) jurisdiction
which sought to remove procedural obstacles, such as standing rules, hampering
individuals” access to justice.’* Many of the court’s seminal socio-economic

rights cases arose in the context of PIL, as did the creation of innovative judicial
remedies, such as the ‘continuing mandamus’, a form of mandatory order whereby
the court maintains continuing supervision over the extent of compliance with its
order.12s

Part Il of the Indian constitution lists a series of justiciable fundamental rights,
including the right to life in Article 21, which states:

‘No person shall be deprived of his life or personal liberty except
according to procedure established by law.”

Part IV of the Indian constitution contains the ‘Directive Principles of State
Policy’. These essentially consist of a set of desirable public policy objectives,
ranging from the promotion of equal employment opportunities and the
protection of the environment and cultural heritage to the pursuit of peaceful
international relations and the equitable distribution of the nation’s wealth,
among other things.

The following are some of the main points to emerge from India’s Supreme
Court jurisprudence on the right to housing:

The right to housing has been derived from the right to a dignified life.

Like its South African counterpart, the Indian Supreme Court has been
reluctant to enforce the substance of the right to housing (even though it
has not shown such a reluctance in relation to other constitutional socio-
economic rights such as the right to food).

The court has primarily focused on procedural protections for the right
to housing, such as the right to notice and a hearing prior to eviction,
though in certain cases it has also insisted on the provision of alternative
accommodation as a condition precedent to the lawfulness of evictions.

The court has treated the right to housing as providing the state with
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Ibid and Anup Surendranath, ‘Life and Personal Liberty’ in Sujit Choudhry, Madhav Khosla and Pratap Bhanu
Mehta (eds.), The Oxford Handbook of the Indian Constitution (OQUP 2016). See Olga Tellis v Bombay Municipal
Corporation AIR 1986 SC 180 (Indian Supreme Court) and Bandhua Mukti Morcha (1984) 3 SCC 161. For

a recent endorsement of this position, see Rajesh Yadav v State of Uttar Pradesh, (2019) 3 UPLBEC 1853
(High Court of Allahabad). For an overview of statutory protection of housing rights in India, see Anindita
Mukherjee, The Legal Right to Housing in India (CUP 2019).

S Muralidhar, ‘The Expectation and Challenges of Judicial Enforcement of Social Rights’ in Malcolm Langford
(ed.), Social Rights Jurisprudence: Emerging Trends in International and Comparative Law (CUP 2008). With this
approach, something as informal as a postcard documenting an alleged constitutional rights violation was
found to be sufficient to constitute a writ petition to engage the court’s jurisdiction.

Ibid.
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a mandate to enact redistributive schemes for the benefit of poorer
sections of society which impinge on the right to private property.

Overall, the court’s jurisprudence has ebbed and flowed in an inconsistent
fashion in relation to the extent of protection accorded to the right

to housing, with high-powered rhetoric in one case followed by
retrenchment in the next.

4.6 Scotland

Scotland, one of the four constituent nations of the United Kingdom, has its own
legal system and a parliament with authority to legislate in respect of prescribed
devolved policy areas, including housing.12¢ The Scottish government is the
executive authority, led by the First Minister, with responsibility for implementing
the laws passed by the Scottish parliament. Unlike Ireland, neither Scotland

nor the UK as a whole has a single codified constitutional document with a bill
of rights. However, the Human Rights Act 1998 incorporates the European
Convention on Human Rights into the domestic law of the UK, including Article
8 of the Convention'’s protection of the right to respect for a person’s ‘home.
Another point of contrast with Ireland is that the courts in the UK are not
empowered to invalidate laws on the grounds of unconstitutionality.

The Scottish parliament has passed a number of laws which implicate the right to
housing by seeking to secure accommodation for those who are homeless, and
by preventing those who are at risk of homelessness from becoming homeless.
In December 2018 the Scottish First Minister’s Advisory Group on Human
Rights Leadership recommended a new human rights framework for Scotland,

to include protection for economic, social, cultural and environmental rights,
including the right to adequate housing.1?” Before the 2021 Scottish parliament
elections, the Scottish government proposed a new human rights bill which would
incorporate the International Covenant on Economic, Social and Cultural Rights
(ICESCR) into Scottish domestic law.122 However, parts of a similar effort by the
Scottish parliament to incorporate the Convention on the Rights of the Child
into Scottish law were found by the UK Supreme Court to exceed its devolved
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Scotland Act 1998.

Katie Boyle, ‘The First Minister’s Advisory Group on Human Rights Leadership: A New Path Forward on
Incorporation of Economic, Social, Cultural and Environmental Rights’ (2019), 4 EHRLR 361; Katie Boyle, ‘The
Future of Economic, Social and Cultural Rights in Scotland: Prospects for Meaningful Enforcement’ (2019),
23(1) Edinburgh Law Review 110. See also: Katie Boyle and Edel Hughes, ‘Identifying routes to remedy for
violations of economic, social and cultural rights’, International Journal of Human Rights (2018), 22(1), examining
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Minister’s Advisory Group on Human Rights Leadership; <https://humanrightsleadership.scot/wp-content/
uploads/2018/12/First-Ministers-Advisory-Group-on-Human-Rights-Leadership-Final-report-for-publication.

pdf> (accessed 30 May 2022).

Angus Evans, ‘Economic, Social and Cultural Rights and the Proposed Human Rights Bill’ (Scottish Parliament
Research Briefing, 16 March 2022); <https://digitalpublications.parliament.scot/ResearchBriefings/
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human-rights-bill/> (accessed 30 May 2022).
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legislative competence.’® |t thus remains to be seen what will happen in relation
to the bill designed to incorporate the rights in the ICESCR, including the right
to adequate housing in Article 11, into Scottish law. However, it has been argued
that the Supreme Court’s judgment ‘unequivocally confirmed that incorporating
international human rights treaties is entirely within the Scottish Parliament’s
competence’.1s0

The current legal basis for the right to housing in Scotland is to be found

in the Housing (Scotland) Act 1987 (as amended).®3t This legislation defines
‘homelessness’ and places a duty on local authorities in Scotland to secure
accommodation for all persons who are ‘unintentionally’ homeless. The legal
concept of ‘homelessness’ has been given a very wide scope by Section 24 of the
1987 Act. As amended, it states:

(1) A person is homeless if he has no accommodation in [the United Kingdom
or elsewhere].

(2) A person is to be treated as having no accommodation if there is no
accommodation which he, together with any other person who normally
resides with him as a member of his family or in circumstances in which the
Local Authority consider it reasonable for that person to reside with him—

(a) is entitled to occupy by virtue of an interest in it or by virtue of an
order of a court, or

(b) has a right or permission, or an implied right or permission to occupy,
or in England and Wales has an express or implied licence to occupy, or

occupies as a residence by virtue of any enactment or rule of law
giving him the right to remain in occupation or restricting the right of
any other person to recover possession.

(2A) A person shall not be treated as having accommodation unless it is
accommodation which it would be reasonable for him to continue to
occupy.

(2B) Regard may be had, in determining whether it would be reasonable
for a person to continue to occupy accommodation, to the general
circumstances prevailing in relation to housing in the area of the
Local Authority to whom he has applied for accommodation or for
assistance in obtaining accommodation.
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(3) A person is also homeless if he has accommodation but—

(a) he cannot secure entry to it, or

(b) it is probable that occupation of it will lead to [abuse (within the
meaning of the Protection from Abuse (Scotland) Act 2001 or]

(bb) [it is probable that occupation of it will lead to abuse (within the
meaning of that Act) from some other person who previously resided
with that person, whether in that accommodation or elsewhere, or]

(c) it consists of a movable structure, vehicle or vessel designed or
adapted for human habitation and there is no place where he is
entitled or permitted both to place it and to reside in it; or

(d) it is overcrowded within the meaning of Section 135 and may
endanger the health of the occupants [; or]

it is not permanent accommodation, in circumstances where,
immediately before the commencement of his occupation of it, a Local
Authority had a duty under Section 31(2) in relation to him.

The same section provides that a person is ‘threatened with homelessness’ if it is
likely they will become homeless within two months.132

Section 28 of the 1987 Act (as amended) puts a duty on local authorities to
inquire into cases of possible homelessness or threatened homelessness. It states:

(1) If a person (‘an applicant’) applies to a Local Authority for accommodation,

or for assistance in obtaining accommodation, and the authority
have reason to believe that he may be homeless or threatened with
homelessness, they shall make such inquiries as are necessary to
satisfy themselves as to whether he is homeless or threatened with
homelessness.133

Under Section 31(2) of the 1987 Act (as amended) every local authority in
Scotland is under a positive statutory obligation - ‘[the Local Authority] shall...
secure that permanent accommodation becomes available for his occupation’ -
to provide permanent accommodation to anyone who is ‘homeless’ within the
meaning of Section 24 and who is deemed to be homeless unintentionally.134 A

132 Section 24(4).

133 Under Section 35A of the 1987 Act, an applicant for housing assistance is entitled to request

134

a review of any decision made by a local authority in respect of their application for housing
assistance. Section 35B establishes the procedure to be used for such a review.

Before 2012 there was no general duty on local authorities to provide housing to homeless persons. Instead,
the duty was targeted towards those who were deemed to have ‘priority need’ due to increased vulnerability,
such as pregnant women, children, persons with a mental iliness or physical disability, or persons rendered
homeless due to an emergency, such as a fire or flood. Any homeless person not falling into the category of
priority need did not have a duty owed to them by the local authorities in relation to the provision of housing.
This priority need condition was abolished by the Homelessness, etc (Scotland) Act 2003 and the Homeless
(Abolition of Priority Need Test) (Scotland) Order 2012. See: Fiona King, ‘Scotland: Delivering a Right to
Housing’ (2015), 24 Journal of Law and Social Policy 155.
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person is homeless intentionally ‘if he deliberately does or fails to do anything in
consequence of which he ceases to occupy accommodation which is available for his
occupation and which it would have been reasonable for him to continue to occupy’.13

There is also an affirmative obligation under Section 29 of the 1987 Act (as
amended) on local authorities to provide secure accommodation in the interim
while they endeavour to fulfil their statutory duty to provide permanent
accommodation under Section 31.

Section 32(5) outlines a number of criteria in respect of the quality of the
accommodation provided (whether temporary or permanent). These criteria
stipulate that the accommodation cannot be overcrowded or endanger the health
of the occupants. The accommodation must be suitable for any special needs of
the applicant; and it must not be unreasonable for the applicant to occupy the
accommodation. In addition, the Homeless Persons (Unsuitable Accommodation)
(Scotland) Order 2014/243 - as amended by the Homeless Persons (Unsuitable
Accommodation) (Scotland) Amendment (No. 2) Order 2020/419) - prevents local
authorities from placing homeless households in unsuitable accommodation, such
as B&Bs and hotels.

Finally, in terms of preventing people from becoming homeless, Section 11

of the Homelessness, etc (Scotland) Act 2003 places a duty on all registered
landlords (whether social or private) as well as creditors to notify the relevant
local authority when proceedings are to be instigated seeking the possession of
a dwelling house.3¢ This provision is designed to ensure that local authorities are
aware of the potential risk of people being made homeless due to evictions and
house repossessions so that they may respond in time appropriately to prevent
such an outcome occurring.13”

Ultimately, the Scottish experience with the right to housing reinforces the
central importance to its successful implementation of political ‘buy-in" in terms
of budgetary commitments and resource allocations.3 The courts in Scotland,
lacking the constitutional review powers of courts in South Africa and India in
the enforcement of a constitutional right to housing, have played a comparatively
minor role in implementation of the right to housing. Yet, because of a strong
political commitment to the realisation of the right, significant progress has been
made. A lesson that may arguably be gleaned from the combined experiences

of South Africa, India and Scotland, therefore, is that judicial enforcement may
not be necessary to the successful implementation of the right to housing where
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Section 26(1).

One weakness of this provision that has been identified is the lack of any penalties for failure by landlords to
report to local authorities. See King (n 510).

Scottish Government, Homelessness: code of guidance (2019), available at: <https://www.gov.scot/
publications/code-guidance-homelessness-2/pages/0/> (accessed 30 May 2022). The purpose of this code is

described as being to offer guidance to local authorities in the discharge of their duties to assist people who
are threatened with or who are experiencing homelessness.

Fiona King (n 510).
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there is sufficient political will. However, in the absence of such will, strong
judicial enforcement is needed; otherwise the right to housing will fail to fully
deliver on its promise, as has occurred in South Africa and India.

Key principles from analysis of the Scottish model are:
The right to housing is protected in Scotland in ordinary legislation.

This legislation provides for an extensive definition of homelessness and
obligates local authorities to secure interim and long-term accommodation
for people who are unintentionally homeless. Local authorities are also
under a duty to inquire into cases of potential homelessness or where
homelessness is threatened.

A recent case has held that, where the duty to provide accommodation
has been engaged, there is an absolute duty on local authorities to ensure
that the accommodation provided is suitable accommodation.

4.7 Finland

The republic of Finland is a member state of the European Union with a highly
developed economy and a strong social safety net in the Nordic social democratic
tradition. It has a codified constitution which provides for a parliamentary system
of government.’® Its constitution also contains a justiciable bill of rights which
includes a series of social and economic rights, the right to housing among them.

Section 19 of the Finnish constitution, headed ‘The right to social security’,
guarantees an entitlement to enjoy a basic minimum standard of living to anyone
unable to obtain one for themselves, and it expressly protects a right to housing:

“Those who cannot obtain the means necessary for a life of dignity
have the right to receive indispensable subsistence and care.

The public authorities shall promote the right of everyone to housing
and the opportunity to arrange their own housing.”

In the Finnish system, there are two mechanisms - one political, the other

legal or judicial - designed to ensure the compatibility of legislation with the
constitution and constitutional rights.#° The political mechanism is a form of

ex ante review of bills by a special parliamentary committee before they are
enacted. The legal mechanism consists of ex post judicial review of legislation
after it has become law.12 This system operates in practice as a kind of half-way-
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Constitution of Finland (2000).

Juha Lavapuro, Tuomas Ojanen and Martin Scheinin, ‘Rights-based constitutionalism in Finland and the
development of pluralist constitutional review’ (2011), 9(2) International Journal of Constitutional Law 505.
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house between ‘legal constitutionalism’, where constitutional rights are part of a
judicially enforced supreme law which takes priority over ordinary legislation, and
‘political constitutionalism’, where rights are protected by the political process.

It is subject being overriden by ordinary legislation passed by parliamentary
majority.* Thus parliament and the courts have a shared responsibility to protect
fundamental rights.

In light of Finland’s socio-cultural and ultimately political commitment to the
welfare state, the provisions of Section 19 of the constitution concerning

the right to housing and the right to a dignified standard of living have been
mainly realised through political, rather than judicial, means. This can be seen in
Finland’s adoption of its ground-breaking ‘Housing First’ policy. This policy entails
unconditionally offering permanent housing to anyone who is homeless.14 The
rationale for the policy is that having a secure place to live is a sine qua non for
solving many of the social problems. This has contributed to people becoming
homeless in the first place, such as poverty, addiction or mental health issues.1s

Finland has been remarkably successful in tackling homelessness in comparative
terms (as showcased by the graphic below); it is the only European country in
which homelessness is currently declining.#¢ Between 2008 and 2015 - when
its first two national programmes to reduce homelessness (PAAVO | and PAAVO
ll) were implemented - homelessness fell by 35% nationwide and in some cities
by up to 50%. According to figures at the end of 2020, there were around
4,341 long-term homeless people in Finland. However, a large proportion of
those included in that number were living temporarily with family and friends.8
People in an equivalent situation in Ireland, by contrast, are not classed as being
homeless.
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ARA, the Housing Finance and Development Centre of Finland, ‘Report 2021: Homelessness in Finland 2020
(26 March 2021); <https://www.ara.fi/en-US/Materials/Homelessness_reports/Report_2021_Homelessness_
in_Finland_2020(60242)> (accessed 30 May 2022).
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ARA (n 548). See also: the Y Foundation, ‘Housing First in Finland’; <https://ysaatio.fi/en/housing-first-finland>
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(accessed 30 May 2022) and FEANTSA, ‘Country Profile: Finland’ (November 2020); <https://www.feantsa.
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The extent to which Finland’s achievements in reducing homelessness may be
attributable to its constitutional right to housing, however, has been contested.#?
While the constitutionalised right to housing has afforded protection to
vulnerable people in individual cases, the broader realisation of the right has been
contingent on political willingness to invest the resources necessary to combat
homelessness, as exemplified by the adoption of the Finnish ‘Housing First’ policy
approach.1s°

Thus, although the constitutional right to housing is important in terms of
reflecting Finnish society’s value commitments, its realisation - in the absence
of a court willing to rigorously review the adequacy of policy decisions made by
government. This has has been seen is limited even in the paradigm strong-form
judicial review examples of South Africa and India - has ultimately been heavily
dependent on the budgetary policy choices of the legislature and the executive.
There are parallels, therefore, with Scotland, where strong political commitment
has resulted in substantial progress in the realisation of the right to housing, and
clear contrasts with South Africa and India. There a combination of dysfunctional
political institutions and apex courts, which have shied away from strong
enforcement approaches, has limited the greater progress that might otherwise
have been achieved in relation to vindicating the right to housing.

149 Taylor (n 546).
150 Ibid.
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Key learnings identified from the Finnish model are:
(@) The right to housing is expressly protected in the Finnish constitution.

(b) In keeping with its socio-cultural commitment to the welfare state, the
Finnish political system has taken the lead in vindicating the right to
housing.

(c) The courts have played only a limited, secondary role in enforcing the right
to housing.

(d) Finland is the only country in Europe where homelessness is currently
decreasing.

Canada

Canada is a federal parliamentary democracy, meaning governmental power is
split between the national parliament and government, and provincial legislatures
and executives. As part of its constitutional framework, Canada has a codified
bill of rights known as the Charter of Rights and Freedoms (adopted in 1986).
This instrument protects a range of traditional civil and political rights, such as
freedom of religion, freedom of speech and the right to a fair trial. The charter
does not expressly enshrine any social and economic rights, and the courts have
largely declined to endorse arguments that the charter’s equality®st and rights to
life and security of the person®s2 guarantees should be interpreted as affording

a degree of protection to the subject matter of socio-economic rights, such as
healthcare and housing.’®®* However, at the same time, the Supreme Court of
Canada has never definitively ruled out the prospect of social and economic
rights falling within the scope of the charter.1s4

The Canadian courts are empowered to invalidate laws passed by parliament
that are deemed to be inconsistent with the charter’s guarantees. However,

a ‘notwithstanding’ clause makes this judicial strike-down power subject to
legislative override; the federal parliament or a provincial legislature can declare
that a provision which has been found to be inconsistent with charter rights
remains in force, despite the court’s decision.s

Although there is no constitutional right to housing in the Charter of Rights and
Freedoms, the Canadian parliament in 2019 enacted legislation at the federal
level providing for a form of statutory protection for the right to housing. None
of the provincial human rights codes includes a free-standing right to housing,
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but housing rights are protected insofar as discrimination in the provision of
housing is prohibited.1s¢ Furthermore, while international law is not directly
effective in Canadian law without legislative transposition, the courts have a
'strong commitment to the interpretive presumption that domestic law conforms with
the state’s international obligations” and ‘the Charter of Rights and Freedoms seems
now to be interpreted according to a presumption that it at least meets the minimum
requirements of international human rights law’.1s7

The National Housing Strategy Act 2019 enacts into law the international human
rights law-informed policy objectives of the Canadian government in relation to
the right to housing. Section 4 of the Act states:

It is declared to be the housing policy of the Government of Canada to

(@) recognize that the right to adequate housing is a fundamental human right
affirmed in international law;

(b) recognize that housing is essential to the inherent dignity and well-being of
the person and to building sustainable and inclusive communities;

(c) support improved housing outcomes for the people of Canada; and

(d) further the progressive realization of the right to adequate housing as
recognized in the International Covenant on Economic, Social and Cultural
Rights.1%8

Section 5(1) follows the statement of housing policy in Section 4 by placing a
duty on the relevant cabinet minister to ‘develop and maintain a national housing
strategy to further the housing policy, taking into account key principles of a
human rights-based approach to housing’. Section 5(2) outlines what a ‘national
housing strategy’ should do, namely:

(@) set out a long-term vision for housing in Canada that recognizes
the importance of housing in achieving social, economic, health and
environmental goals;

(b) establish national goals relating to housing and homelessness and identify
related priorities, initiatives, timelines and desired outcomes;

(c) focus on improving housing outcomes for persons in greatest need; and

(d) provide for participatory processes to ensure the ongoing inclusion
and engagement of civil society, stakeholders, vulnerable groups and

156 Ryan van den Berg, ‘A Primer on Housing Rights in Canada’ (Library of Parliament Research
Publication, 2019) Publication No. 2019-16-E: <https://lop.parl.ca/sites/PublicWebsite/default/en_CA/
ResearchPublications/201916E> (accessed 30 May 2022).

157 Gib van Ert, ‘The Domestic Application of International Law in Canada’ in Curtis A Bradley (ed.), The Oxford
Handbook of Comparative Foreign Relations Law (OUP 2019). R v Hape [2007] 2 SCR 292.

158 Emphasis added.
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persons with lived experience of housing need, as well as those with lived
experience of homelessness.

The 2019 Act also establishes two new institutions, the National Housing
Council*? and the Federal Housing Advocate.* The council’s purpose is to
further the housing policy and the national housing strategy by, among other
things, advising the minister responsible for housing (either on its own initiative
or at the minister’s request) on the effectiveness of the national housing
strategy.1t The membership of this council consists of a number of ex officio
persons, including two deputy government ministers and the president of the
Canada Mortgage and Housing Corporation (Canada’s national housing agency
responsible for administering state housing programmes), as well as a number
of individuals appointed by the minister responsible for housing.162 Section

8 stipulates that, when appointing members, the minister must consider the
importance of representation on the council of people who are members of
vulnerable groups and who have lived the experience of housing need and
homelessness.

The position of Federal Housing Advocate is created by Section 13 of the 2019
Act; their mandate is to:

(@) monitor the implementation of the housing policy and assess its impact
on persons who are members of vulnerable groups, persons with lived
experience of housing need and persons with lived experience of
homelessness;

(b) monitor progress in meeting the goals and timelines — and in achieving the
desired outcomes — set out in the National Housing Strategy;

(c) analyze and conduct research, as the Advocate sees fit, on systemic
housing issues, including barriers faced by persons referred to in paragraph

(@);

(d) initiate studies, as the Advocate sees fit, into economic, institutional or
industry conditions — respecting matters over which Parliament has
jurisdiction — that affect the housing system;

(e) consult with persons referred to in paragraph (a) and civil society
organizations with respect to systemic housing issues;

(f) receive submissions with respect to systemic housing issues;

(g) provide advice to the Minister;
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(h) submit a report to the Minister on the Advocate’s findings and any
recommendations to take measures respecting matters over which
Parliament has jurisdiction, to further the housing policy, including the
progressive realization of the right to adequate housing, and the National
Housing Strategy; and

() participate in the work of the National Housing Council as an ex officio
member.

Pursuant to Section 13.1(1), the Federal Housing Advocate has the power to
‘conduct a review of any systemic housing issue’ in response to a submission
received under Section 13(f). The advocate has the further power to request
that the National Housing Council establish a ‘review panel’ to hold a hearing to
‘review any systemic housing issue’ raised in a submission received under Section
13(f).13 If the advocate carries out a review of a systemic housing issue, they
must present a report with their findings on the issue and any recommendations
to further the housing policy to the minister and the person or group whose
initial submission triggered the advocate’s review. 14

By virtue of Section 16(1), the Federal Housing Advocate is under an obligation
to submit, within 30 days of the end of the fiscal year, a report to the minister for
that year which:

(a) provides a summary of his or her activities, any submissions received, the
results of the consultations and of any analysis, research and study; and

(b) contains recommended measures - respecting matters over which
Parliament has jurisdiction and that take into account the housing policy -
to address systemic housing issues.

The Minister must lay the Federal Housing Advocate’s report before parliament
and, on completion of this process, the advocate may publish their report.

Requests made by the Federal Housing Advocate to the National Housing Council
to establish Review Panels must be acceded to per Section 16.1 of the 2019 Act.
Review Panels are required to consist of three members of the National Housing
Council (other than its ex officio members) selected by the National Housing
Council. The duties of a Review Panel are to:

(a) hold a hearing to review the systemic housing issue in respect of which it
was established;

(b) hold the hearing in a manner that offers the public, particularly members of
communities that are affected by the issue and groups that have expertise
in human rights and housing, an opportunity to participate;

163 Ibid. Section 13.1(2). Under Section 13.2(1), the Federal Housing Advocate may also, if they at any time
identify a systemic housing issue themselves (independent of any submission being made to them), request the
National Housing Council to establish a review panel to hold a hearing on the issue.

164 Ibid. Section 13.1(4).
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(c) prepare a report that sets out the panel’s opinion on the issue and any
recommendation to take measures — respecting matters over which
Parliament has jurisdiction — to address the issue; and

(d) submit the report to the Minister.1

The Federal Housing Advocate is entitled to make representations and present
recommendations to a Review Panel and may, in doing so, work with communities
affected by the issue being examined by the Review Panel.

In terms of political accountability under the 2019 Act, the minister is duty-
bound by Section 17(1) to respond to the Federal Housing Advocate’s annual
report. The Minister is obliged under Section 17(2) to lay this response before
parliament within 120 days of the advocate’s report being laid before parliament.
The minister must also respond to any report received from the advocate carried
out under Section 13(f) and Section 13.1(4) within 120 days of its receipt, and
under Section 17.2(1) they are obliged to respond to any report submitted by a
review panel within 120 days of its submission. Finally, the minister is required
to initiate a report into ‘the effectiveness of the National Housing Strategy with
respect to the achievement of the desired outcomes, and the initiatives related to
its implementation’, which must be laid before parliament.

Key principles derived from the Canadian experience are:

(@) There is no express right to housing inscribed in the Canadian Charter of
Rights and Freedoms.

(b) Only the negative component of the right to housing - the right to not be
deprived of housing - has been judicially interpreted as being protected by
Section 7 (right to life and security of the person) of the Charter of Rights
and Freedomes.

(c) Canada has recently adopted federal legislation declaring the progressive
realisation of the right to adequate housing in line with international human
rights law to be the policy of the federal government. This legislation
creates an obligation on the minister with responsibility for housing to
develop a national housing strategy.

(d) The legislation also establishes new institutions - the Federal Housing
Advocate and the National Housing Council - to monitor the achievement
of the legislation’s aims concerning the right to housing.

(e) Itis not yet clear what impact Canada’s new statutory right-to-housing
framework will have in relation to tackling homelessness.

165 Ibid. Section 16(3)(a)-(d).
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Portugal

The republic of Portugal has been a democratic state since the overthrow of the
Salazar dictatorship in 1975. It has a semi-presidential system of government

and is a member of the European Union. Portugal suffered greatly from austerity
measures following the 2008 economic collapse, with especially high levels of
youth unemployment. In more recent times, the economy had begun to recover
but it was severely affected by the Covid-19 pandemic. However, the economy is
projected to return to growth.

In terms of its legal system, Portugal has a codified constitution, with a bill

of rights. Article 3(3) of the constitution provides for the supremacy of the
constitution over ordinary legislation as one of the constitution’s ‘fundamental
principles’. A form of abstract judicial review of legislation by the Constitutional
Court is provided for, but only the president of Portugal and other public
officeholders, such as members of the legislature and the ombudsman, have
standing to bring cases.1¢¢ While the ordinary courts in Portugal have concrete
powers of review, the Constitutional Court is confined to abstract forms of
review.16’

Another ‘fundamental principle’ is found in Article 9 of the constitution, which
sets out a series of ‘state tasks’ which it is the duty of the state to carry out.
These tasks include promoting ‘people’s well-being and quality of life and real
equality between the Portuguese, as well as the effective implementation

of economic, social, cultural and environmental rights by means of the
transformation and modernisation of economic and social structures.1 The right
to housing is one of these rights, as provided for in the Bill of Rights.

In Title I, Chapter Il of Part | of the constitution, Article 65 provides for rights in
relation to ‘Housing and urban planning’. The text of Article 65 states:

1. Everyone shall possess the right for themselves and their family to have an
adequately sized dwelling that provides them with hygienic and comfortable
conditions and preserves personal and family privacy.

2. In order to ensure enjoyment of the right to housing, the state shall be charged
with:

(@) Planning and implementing a housing policy that is embodied in general
town and country planning documents and supported by urban planning
documents that guarantee the existence of an adequate network of
transport and social facilities;

(b) In cooperation with the autonomous regions and Local Authorities,
promoting the construction of low-cost and social housing;

166 Dixon and Landau (n 420).
167 Ibid.
168 Constitution of Portugal, Article 9(d).
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(c) Stimulating private construction, subject to the general interest, and access
to owned or rented housing;

(d) Encouraging and supporting local community initiatives that work towards
the resolution of their housing problems and foster the formation of housing
and self-building cooperatives.

3. The state shall undertake a policy that works towards the establishment of a
rental system which is compatible with family incomes and access to individual
housing.

4. The state, the autonomous regions and Local Authorities shall lay down
the rules governing the occupancy, use and transformation of urban land,
particularly by means of planning instruments and within the overall
framework of the laws concerning town and country planning and urban
planning, and shall expropriate such land as may be necessary to the fulfilment
of the purposes of public-use urban planning.

5. |Interested parties shall be entitled to participate in the drawing up of urban
planning instruments and any other physical town and country planning
instruments.16?

Despite its detail, this constitutional provision has not been regarded as self-
executing and it was only in 2019 that a framework law on housing,”° which
operationalised its provisions for the first time, was passed.’?

Key principles identified from analysis of the Portuguese model are:

The Portuguese constitution contains a detailed article on the right to
housing which spells out broad objectives the state is required to pursue
to implement the right.

The Constitutional Court’s jurisprudence on the right to housing is
sparse and, where it has interpreted the right, it has left a wide margin of
appreciation to the political branches to decide how best to implement
the right. The court’s jurisdiction is confined to abstract review.

The court, however, has shown itself willing to take a more activist
approach in the context of defending social rights from austerity measures
imposed following the EU troika bailout.

Portugal has only recently adopted legislation designed to operationalise
the constitutional right to housing, and its effectiveness or otherwise
remains unclear, though some housing rights groups were quite critical of
it when it was adopted.

169
170
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Emphasis added.
Lei de bases da habitacdo (Lei n.° 83/2019, de 3 de setembro); <https://dre.pt/dre/detalhe/lei/83-2019-

124392055> (accessed 30 May 2022).

Housing Rights Watch, ‘State of Housing Rights’ (17 October 2019); <https://www.housingrightswatch.org/
page/state-housing-rights-15> (accessed 30 May 2022).
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410 Conclusions

A high level the comparative experience of a selection of national jurisdictions
has been undertaken: Canada, Finland, India, Scotland, South Africa and Portugal.
There are arguably a number of themes which can be discerned from the
material that has been reviewed in compiling this part of the report that may be
worth considering in the context of deciding what form an amendment to the
Constitution addressing the subject of housing ought to take. These include, for
example:

(a)

(b)

(c)

(d)

(e)

(f)

The reluctance, aside from the UN CESCR elaborating in General
Comment No. 4 seven criteria for assessing the ‘adequacy’ of housing, of
domestic courts to define the concrete substantive content of the right to
housing — even a minimum core of the essential level of the right - when
called on to interpret it.

The clear judicial preference to emphasise procedural protections - rights
to notice, fair hearing, and meaningful engagement - for the right to
housing, especially in the context of evictions. However, this has, at least
in certain instances, developed as far as insisting on the state making
alternative accommodation available as a prerequisite to granting eviction
orders.

It is thus in the context of evictions - i.e. deprivation of existing access to
housing (however inadequate the quality of that housing may be) - that
the right to housing has probably had the greatest impact. In that sense,
courts have been far more willing to embrace the right to housing as a
‘defensive’ shield which preserves what people already have, rather than as
an offensive sword to require the positive provision of housing by the state
in circumstances of current inadequate or even non-provision.

Judicial caution in relation to enforcing positive obligations to fulfil the right
to housing appears to be motivated by concerns over judicial legitimacy
and judicial competence, i.e. the proposition that, in a democracy, under
the separation of powers, the elected political branches, possessed of
superior policy expertise, ought to take responsibility for vindicating the
right to housing.

Constitutional protection of the right to housing has not - outside of
the context of evictions where it has operated to some extent as a
counterbalance to the right to private property - resulted in radical
structural changes to prevailing economic systems.

Where the right has been most successfully realised — measured in terms
of the empirical data on homelessness figures, as one possible indicator
- among the jurisdictions included in this report, the right to housing

has been underpinned by broad political support, manifested in terms of
legislative and budgetary commitments. This can be seen in Finland and,
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to a lesser degree, in Scotland. The lack of active judicial involvement in
vindicating the right to housing in these jurisdictions has not, it seems,

had a detrimental impact on the implementation of the right to housing.
However, the same cannot be said, arguably, for jurisdictions such as
South Africa and India, where the combination of ineffective or unwilling
political systems and courts reluctant to do more than to try to nudge
those political systems to act, has led to under-fulfilment of the promise of
the right to housing. It remains important, however, when measuring the
success or failure of the right to housing, to keep in mind what it was that
the right to housing, when it was adopted, was expected to achieve.

(g) Finally, a note of caution about the question of causation must be sounded
when assessing the impact of a constitutional right to housing both
temporally within and geographically across different jurisdictions.*’? This
is because so many other possible variables are at play when it comes
to housing policy.'”® For example, the presence of a right to housing
in a national constitution may simply reflect the underlying political
commitment of that polity to the right to housing. Any subsequent
improvement in access to housing for people may be a result of that initial
underlying political commitment rather than any effects stemming from
the constitutionalising of the right itself.”’* Moreover, Versteeg's research
on the impact of constitutionalising social rights has revealed, at least in
relation to the rights to health and education, that (where the subsequent
rate of government expenditure is taken as a metric for the impact of a
constitutionalised social right) constitutionalising of these rights does not
automatically result in increased government spending in these areas.’’”
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Appendix 5: Public Consultation

5.1

Review of Submissions from Public Consultation

The Commission on Housing launched a public consultation on the proposed
referendum on housing on 1 July 2022. The consultation called on all members
of the public to make submissions, including public representatives, organisations
involved in housing, and people working in related policy and legal areas. The
consultation asked those submitting to consider whether there should be a
constitutional amendment and, if so, what form it should take. On the launch

of the consultation, the Commission’s Referendum Subcommittee chair Ailbhe
O'Neill SC said:

‘Following on from our conference in May at which experts shared
their views, we now seek a broader consultation with the public. This
consultation is important to the Commission on Housing in assisting us
in our consideration of what a referendum on Housing in Ireland might
look like. | urge anyone interested to use this opportunity to share their
views with the Commission.”

The consultation closed on 2 September 2022. In total, the Commission received
2,161 submissions through a direct response to a survey page set up on the
Commission’s website, via email, and via written submission.

This Appendix identifies and considers the key themes arising in the
submissions, the arguments advanced in favour and against an amendment to
the Constitution. It also identifies proposed approaches or specific wordings
suggested for an amendment. It will first consider personal submissions
submitted by individuals, and then consider submissions made by organisations,
including NGOs, trade unions, representative organisations, political parties and
government bodies.'¢

176

It is proposed to consider the submissions separately in this way since personal submissions predominantly,
though not exclusively, concerned personal testimony as to the effects of housing problems on everyday life,
and the need for change in light of these difficulties. Submissions from organisations, by contrast, tended

to focus to a greater extent on legal and policy arguments for and against the referendum, and suggested
potential approaches to wording the amendment.
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Attitude to constitutional change

The consultation asked consultees for their view on (a) if there should be a
referendum to amend the Constitution and (b) if so, what form it should take. In
respect of the first question, the following was the breakdown of responses:

In favour of Constitutional Change?

- Yes

No
- Unclear/Not stated

Of the 2,161 submissions received by the Commission, 1,404 (65%) were

in favour of a change to the Constitution, 329 (15%) were against and 428
(20%) responses did not state a preference or were unclear on this point. It is
acknowledged that this is not a representative sample survey.

A large number of submissions reflected on their personal experience of the
housing problems, or identified policy options for the Government to pursue,
without explicitly stating whether they supported an amendment to the
Constitution. In categorising such submissions, the Commission considered
whether the submission necessarily implied a position for or against a proposed
referendum. In the event of ambiguity as to the submission’s favourability for or
against the proposed referendum, the submission was categorised as ‘Unclear/
Not Stated.

As can be seen, a substantial majority of the submissions received favoured an
amendment to the Constitution in relation to housing. Different views were
expressed as to the precise form the amendment should take. However, it was
the almost universal view of those in favour of constitutional change that such
change should entail, in one form or another, a right to housing.
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Effects of housing costs on everyday life

The submissions reflect how high rents and property prices have left many
households spending a disproportionate amount of their income on housing.

The submissions received from the public highlight the impact that housing costs
has on various sectors and groups across society. This includes marginalised or
vulnerable groups such as asylum seekers, Travellers and low-income groups. The
high costs are increasingly affecting households on higher incomes such as public
servants and young professionals. Many submissions voiced personal distress

at the consequences of housing precarity, including a fear of homelessness or
being forced to postpone life choices, such as starting a family. Some indicated an
intention to emigrate to escape the crisis.

Concern that Constitution is an obstacle to reform

Many submissions, particularly from NGOs and other representative
organisations, expressed concern that the existing provisions of the Constitution
present a barrier to important reforms necessary to alleviate acute housing
needs.

In so doing, most of the submissions referred to the Government and its
ministers’ frequent reliance on legal advice in Oireachtas and media debates to
the effect that proposed measures, such as rent freezes or eviction bans, would
be unconstitutional. Several submissions noted that such advice given to the
Government on the constitutional barriers to intervention in the housing crisis
have not been published or publicly outlined. This makes it difficult to identify and
address what the precise constitutional concerns are. Several such submissions
also noted the consensus among academic lawyers and constitutional scholars
that such constitutional concerns are overstated.”” Nonetheless, most
submissions supported an amendment in order to remove any doubt as to the
entitlement of the State to regulate or restrict private property rights in the
interests of alleviating the housing needs and high costs.

Personal submissions

Many submissions in favour of a referendum referred to the human cost of the
housing crisis. Many shared personal testimony about their experiences and
frustrations of not being able to access secure and affordable housing. It is not
possible to reflect every issue that was raised with the Commission in these
submissions; the following is an overview of the concerns most frequently raised.

177 Discussion of the present constitutional protection of property rights, and whether they limit the Oireachtas’

power to legislate for such measures is addressed in Appendix 1.
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5.5.1 Affordability

66

The dominant theme reflected in submissions from members of the public was
the unaffordability of housing in the current market, whether renting or buying.

The submissions reflect the impact of the high housing costs on those on low
incomes, many of whom said they were paying high proportions of their income
to house themselves and their families. Several submissions spoke of living in
poor conditions, of being compelled to return to live with elderly parents or
relatives, with a detrimental impact on family relations. Parents wrote that the
high cost of housing left them financially precarious situations, and fearful of not
being able to provide a stable home for their children.

‘There needs to be a complete overhaul of our housing policies. Our
situation is an epidemic. The generation of children of the people who
got extortionate mortgages are struggling immensely. We are a family
where my husband is on €48,000 per year. I'm a family carer and won't
even be looked at by a lender. If I'm not allowed care and work full time
why am | not given the same level of respect as my husband. So even
though he has a good pay we can't get a mortgage high enough to buy
in our area. There are no homes to rent in the area and those that are
huge prices. We've fallen into that trap. Along with the cost of living we
are seriously struggling. We have 2 kids and we're terrified we won't be
able to permanently put a roof over their heads.’

I work 49 hours+ per week and my partner is a public servant and
works similar hours. We have absolutely no chance of buying a house
in the current climate with the cost of living and the unequal pay rate
and housing prices. | have limited years to start a family due to health
conditions and will more than likely miss out on this chance due to
being unable to afford a home or even rent to make this possible.

We both pay high in tax in comparison to our wages. The fact that
somebody working in a position he is which is serving our country in
emergency services yet can't afford to move out of his family home is
appalling. Also because of his job and the amount | have to work to
having a chance of a home we would never qualify for a council house.’

In addition to the impact on those on lower incomes, the submissions also
indicated that the high cost of housing is now affecting even those who are

in professional, above-average and even high-earning professions. Many of

the submissions were from public servants, including teachers, social workers,
nurses and healthcare professionals. Even with two incomes, many couples were
struggling to afford housing.

‘'am a teacher and my partner is an architect. We can't afford to
buy a house, even though we have a combined income of nearly
€90,000 a year due to house prices being artificially driven up due to
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government policies. Moving in with parents to save, which seems to be
the advice given, is not an option for us. We are paying well over what
our mortgage would be in rent each month and it feels hopeless even
looking for a house to buy. Something needs to change.’

‘Myself and my husband and two children are what would be
considered the stuck in the middle type family. We are both
professionals, myself a social care worker and my husband an air
conditioning engineer. We can afford to pay our rent in Dublin, save
a small amount each month and take care of our children; yet we
will probably never or really struggle to ever buy our own home. The
constant worry and stress of whether our home could be taken away
from us is always there. We want and need to live in the area we are
from as it's where all of our extended family live and having them
nearby for support is how we can afford to both work. Affordable
housing and better protection for tenants is seriously needed. This
housing situation in Ireland at present is a crisis and national disaster
and needs to be fixed. The stress and worry that people are facing is
impacting seriously on mental health and housing and a stable and
secure home is one of the basic needs that we as humans have. If
things don't change people will only be forced to emigrate again. Please,
please, do something to help this situation.’

‘Housing in the greater Dublin area is not affordable for the majority
of lower to middle level public servants. Having rented in Dublin while
working as a teacher for 10 years since 2012, | saw my rent increase
by 50%. My wages did not increase by 50%. The rent controls have led
to a “‘mandatory” 4% increase per annum. While renters have rights on
paper, in reality most don't feel comfortable telling a landlord about
getting simple things fixed in a house for fear of being evicted. | was
evicted when the landlord decided to “renovate” the house. | wanted
to stay in the house and considered going to the RTB, but the stress
of it was too much... If rent is not decreased substantially, there will no
longer be young public servants working in Dublin.’

A recurring issue raised was the impact of high rental costs on the ability of
people to save for a deposit for a house, with many stating that it had become
impossible to save for a deposit in the current climate:

As it stands now, I'm a 32 year old married mother of 3 kids ages

11, 10 and 7 and will more than likely never own my own home. My
husband works extremely long, hard days while | work part time to
enable me to work around school collections etc so we don't have to
worry about childcare. | was a stay at home mother for 8 years before
returning to work but in order for us to keep our heads above water

| had to get a part time job. That being said with paying rent, bills,
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keeping two cars on the road (diesel, tax, insurance) and also trying to
have a bit of a life (maybe splashing out on a cinema trip with the kids
every few months!) it is IMPOSSIBLE for us to save anything let alone a
deposit for a mortgage. Our outgoings due to the cost of living means
no bank would even consider us anyway. We applied for a rebuilding
Ireland home loan but got denied due to not having a deposit and

not having enough savings plus a lot of outgoings. Yet we have never
ever missed a rent payment nor ever intend to do so. If we can afford
to pay our rent how are we being told we are unable to afford to pay
a mortgage? Even the first time buyers scheme is no use to us yes it
may pay towards a deposit on a new build but that’s pointless when a
bank won't lend us the rest. Something needs to change in relation to
housing, our generation should not have to suffer for past generations.
If I have no hope of buying a house what hope is there for my kids in
the future it’s so disheartening to think about.’

5.5.2 Homelessness

68

A number of submissions reflected not only an increasing fear of homelessness,
but also of experiencing homelessness in the course of this housing crisis. The
following submission outlined the mental strain of homelessness:

I'm 33. | have been homeless twice for a number of years throughout
the last 10 years... | currently live in homeless accommodation and

it is a constant source of stress that my lease with the organisation is
ending. I'm entitled to government assistance but there is no housing
within my price range and there’s always a fear a landlord will sell up
before you have a chance to breath.

This landlord uncertainty is traumatic because being homeless you
tend to move a lot. Your never allowed settle for long. You get used to
living ‘on to 30" never putting down roots because what's the point if
you've to move in 6 months. I'm several hundred down the list for social
housing. Me buying a house is a pie in the sky daydream that | don't
even imagine because it makes me sad | know | won't ever achieve it.
Having no viable housing options. It makes me lose hope.’

Another submission described the impact of homelessness on family life:

‘There needs to be a referendum as the government is not doing
anything to help the housing crisis. My own brother is 10 months
homeless due to a breakdown of his relationship and having to leave
the family home. He can't have his children at weekends as he has
nowhere to bring them. Sleeping in his car and on friends’ sofas is

no way to live. He can afford rent but there is absolutely nowhere to
rent and anytime something becomes available there are hundreds of
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applicants. It's an absolute disgrace. Landlords should not be allowed
charge such extortionate rents and the number of airbnbs is also a
joke and shouldn’t be allowed. And the number of vacant and derelict
homes is a whole other issue!!’

Many submissions reflected the experiences of people who lived in fear of
becoming homeless, and described the effect of such housing precarity on their
mental and emotional well-being:

.. Whilst myself and my husband are lucky to be healthy and have
well-paying jobs, I live in fear of my landlord selling this house, and |
also fear for my future, when we are not able to work, where will we
live?

Due to the shortage of housing, if my landlord does sell, we will more
than likely be a homeless family of 5. This shouldn’t be the case with
both parents working full time outside of the home in this country. We
live in fear of this every day, a phone call from the landlord, waiting on
a letter of termination to come in the door. We pay huge amounts of
money, yet live in fear each day...

Another submission noted how a fear of homelessness and a desperation to
secure housing creates fertile ground for frauds and scams:

‘The housing system in Ireland is in a dire situation. As a young couple
trying to find somewhere to live, my partner and | have faced every
struggle imaginable. We have been discriminated against by landlords
due to receiving social welfare payments, we have applied for over 200
rentals in the last 2 years and have heard back from less than 10. Due
to desperation and fear of homelessness, last year we were scammed
out of almost €2,000, because the rental market is not regulated or
monitored enough. Scams are prominent on sites like Daft and Rent,
and not to mention places like Facebook. But people are desperate for
rentals and so will try anything to get a home.’

5.5.3 Impact on younger people

It was clear from submissions that younger people saw themselves as facing
particularly acute difficulties in relation to housing. In particular, they often
mentioned the difficulty of not being able to move away from the family home,
not being able to live with their partner or that they could not afford to start a
family of their own. Many pointed out that they were often falling short of the
standard of living their own parents had enjoyed, even though they themselves
were often better educated. Many of the submissions reflected an acute
generational divide between this younger generation and those of an older
generation who had been able to purchase a home while property prices in
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Ireland remained relatively affordable, and older generations have since benefitted
from considerable inflation in the value of their property.

| believe a referendum on housing is needed. As a person in my
twenties | cannot afford the rent prices let alone to be able to afford a
house. Because of this | have to live in my parents’ home and | cannot
see the chances of affording to buy my own property coming until my
late thirties or early forties which is ridiculous. Housing needs to change
to accommodate the younger generation. This is a serious problem and
it will lead to the youth of Ireland moving abroad, not because they
want to, because they have to.’

As a self-employed soon to be mother in the crux of the housing crisis

| am intensely interested in such a referendum. | feel my human rights
have been obstructed by the power of larger corporate interests and
the influence of foreign “investors” and those who have been allowed
to exploit the Irish housing market as an investment opportunity. For
me a home is a necessity, not a money making venture. | am 38 weeks
pregnant and we STILL can't find a home for my partner and | to be
together with our child. We are in shared accommodation and it’s

not going to be fair on our housemates that we have a crying baby.

We work and pay our taxes. We are resourceful and strong and we
could even build our own house if given planning permission but alas
thus is not the state of play for people like us in Ireland today. We

need a referendum that shows the will of the people of Ireland which

| am certain is to prioritise the right of people to access housing over
the rights of investors. Otherwise we are headed into some kind of
nightmare scenario where foreign investors have a choke hold over Irish
accommodation and even professional people like us in more social less
profit oriented professions become serfs struggling to stay warm and
feed our children. Hold on too late that's what's already happened. We
need the referendum to fix this disaster before it becomes irreparable.’

.. lam a 28 year old, single female, who works full-time as a civil
servant but [ still live at home with my parents as | am unable to
afford/find anywhere to rent, and | hold absolutely no hope that | will
able to afford to buy my own home with the current housing crisis. This
is absolutely heartbreaking to me, because | would love to continue
living in Ireland, but as it stands, | am considering [emigrating] for a
better chance of owning my own home and better quality of life.’

A number of submissions highlighted that the housing crisis has had a particularly
acute impact on single people. It was noted that the housing and rental market are
particularly difficult to navigate in the absence of a second income from a spouse or
partner.
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‘I am a single working mother of 2 young children. | work as a nurse
and am unable to afford to buy a house solely. | also do not qualify
for social housing as my income is above the band for same. My only
choice is to rent. A family home with one income of €2,000 a month.
To pay rent and put food on a table for 2 young children. To provide
clothing, heating and electricity also. Something has to be put in place
to support families who do not meet either band to buy or social
housing.’

‘I'am a 33 year old woman working full time 40 hrs a week and

due to being on a gross salary of €25,000 | can get a mortgage of
€87,500. | have a deposit of €40,000 saved over many years. This is
a total of €127,500 and due to the price of accommodation in this
country today | still cannot buy my own home, especially as a single
woman. | have no independence as an adult still living with my parents
in their home. | feel this country is a disgrace to my generation and

the younger generation coming through. It feels there will be no turn
around anytime soon. It is greatly affecting my mental health and | feel
degraded. | am a hard working tax paying citizen and there is no hope
for me to own my own apartment... Rent is unaffordable for me also.

| would not be able to have any standard of living while renting. This
devastating issue in our country needs to be addressed immediately.
Every adult should have a right to live independently and a right to a
home in their own country.

‘I am 34 years old, single and renting an apartment in Dublin. | earn
€42,000 a year working for a charity. Luckily the rent | have been
paying for the last four years is cheap but | am not on any lease and
there is absolutely no security to my tenancy. Recently, my landlord
advised me that he wanted the apartment back for his son, so | am
leaving Dublin in December. The rental market here is so dire | would
have no hope of finding a decent, affordable place. | refuse to stay in
Dublin and pay ridiculous money for a shoebox room. | am 34 years old
and deserve a proper home. If | was to qualify for a mortgage, | would
only be entitled to borrow €126,000. This is not enough to buy a place
in Roscommon, let alone Dublin city! Because | am single, | am at a
distinct disadvantage to my peers, and it will take me years to get to a
place where | qualify for a mortgage to buy a home on a single salary.
This home will not be in Dublin where | have lived for the last 16 years
and where all of my friends are. | have been priced out of Dublin and
now have to start over in a different city where | hope the rent might
be a bit more affordable. | will also now look for a better paying job to
have some hope of qualifying for a mortgage in the years to come. | love
my current job and | do very important work that combats educational
inequality in Dublin’s inner city, but this job is no longer sustainable for
me and it no longer covers the cost of rent and living in Dublin.’
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5.5.4 Postponing life choices
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A very prevalent theme in the submissions received by the Commission was a
decision among younger people to postpone life choices, such as starting a family
or moving in with their partner, as a result of spiralling housing and rental costs.
Submissions on this theme voiced particular anger:

'I'm a 31-year old married professional. Both my wife and | are in full
employment and have 5 degrees between the two of us (3 of which
are postgraduate). Despite all of this, we are living with our parents
and cannot afford a house. At my age, my parents (a retail worker and
a clerk) had bought their first home and had children despite a lack of
third level education. My generation is increasingly delaying or choosing
not to have children in the current environment as a direct result of
the housing crisis and general cost of living. If this isn't addressed in
the short term | fear for what the future of this country might look

like as emigration will likely skyrocket and the birth rate drops. On a
fundamental level, my generation is highly skilled and mobile as a work
force and despite this we lack something as basic as housing. This is
an utter failure of policy that needs immediate addressing. There’s a
pervasive sense of hopelessness among my generation and what kind
of life is one without hope of change for the better?’

‘Housing should be a right and everyone should have the right to a
home... I'm an adult living in my family home, | know I've put off finding
a partner while | live in my family home. I've put off having children
and may not have any at this stage. | try not to connect with this
emotionally because I'd only get down or depressed at the state of

the country | love... It just feels like my country doesn’t always love me
back...

I'm a 31 year old single man with some decent savings and have a full
time job with a salary of €40k. Banks will only offer me a mortgage of
€80k on top of my savings of around €20k. That won't even get me a
1bed apartment in Ireland... I'm in my 30s and I'm genuinely worried
about settling down and starting a family of my own. | can’t bring a
child into this world as | have nowhere to raise them...’

‘There is absolutely a need for a housing referendum. As a 30 year still
living in my parents box room, while my sister and her four year old live
in the second bedroom of a 3 bedroom house, our prospects of buying
our own homes seem to move further out of our grasp. We need supply
schemes rather than demands schemes which continue to see the
prices rise to astronomical levels. How are Irish adults ever supposed

to become functional adults while still under their parents roof in their
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30s due to soaring housing costs on purchasing and renting. There is
absolutely no other country where this would happen or be tolerated.’

Low-quality housing/overcrowding

A number of submissions raised concerns of poor standards in housing quality.
Several submissions mentioned that, although there were avenues such as the
Residential Tenancies Board (RTB) for disputes, there was poor-quality stock
on offer, with landlords charging extremely high rents. Given the shortage of
housing, many wrote of their reluctance to report legitimate concerns and
breaches of contract to the RTB for fear of being evicted, left homeless or
without access to alternative accommodation.

‘'am a 26 year old woman living in Dublin City with my partner, who
is 29. We both work 40 hours a week, both have college degrees,

and collectively make over €60k per year, yet we feel as though we'll
never own a home. We live in a small, damp, rented flat where we

pay a landlord a massive chunk of our wages and live in a constant
state of anxiety that we could be thrown out at any time. Almost all
of my peers are in the same boat, and it has left us disenchanted,
frustrated, and anxious at the state of the country. My partner and |
want children, but feel it's unethical due to the instability of our housing
situation. We don't know when we'll be able to plan ahead for a future
where having a roof over our heads isn't a major worry. At my age, my
parents owned their own home. The prospect of this seems impossible
for me...

Emigration

A significant number of submissions discussed having either already emigrated to

escape the effects of the high housing costs, or reflecting an intention to do so
unless circumstances improve in the near future.

‘There is a MAJOR need for a referendum on housing in Ireland. Myself
and my boyfriend (both fully qualified nurses) had to make the decision
four years ago to emigrate and move away from lIreland. We both had
to make the hard decision to move away from our families and friends
in Ireland, as unfortunately the ability to buy a house in Ireland was just
unrealistic for us, like thousands and thousands of other people across
Ireland. Despite both of us working full time (and a lot of overtime)

and having ‘good jobs”, the way the housing market is in Ireland made
it impossible to buy a home. If Ireland wants to keep its young, skilled
workers a housing referendum needs to happen ASAP. As two nurses
we are more than aware of the dire straits the healthcare system (HSE)
in Ireland is, and with thousands of nurses choosing to emigrate each
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year due to not being able to buy a house, and make a permanent long-
term life in Ireland, something needs to change.’

‘People in this country can’t afford to live here anymore. Rent and
house prices have spiralled out of control leaving many forced to
emigrate; I've lost too many friends and family to emigration already
and am now considering it myself despite the fact | love this country.’

As a young person living in Ireland it's become completely impossible
to afford anything in terms of buying or renting. | am in a decent job
working within the HSE as a midwife and between myself and my
partner we still cannot afford to move out from our parents. To make
matters worse my parents are already living with my grandparents as
they cannot afford housing either. As a result we have emigrated to the
UK in pursuit of more affordable housing which we have obtained.’

5.5.7 Housing as an asset
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Many expressed frustration at the role of the private sector in the housing
market and the perceived commodification of housing; that it was viewed
primarily as an investment asset for investment funds (in particular Real Estate
Investment Trusts) and the impact of short-term rental accommodation sites such
as Airbnb. Many of the submissions suggested that enshrining a constitutional
right to housing would signal a shift to housing being primarily viewed as a basic
entitlement instead of as an asset.

‘Everyone should be entitled to housing. Granting a referendum would
be a stepping stone to ending homelessness. Housing needs to move
from being viewed as an investment opportunity and to be viewed as
an essential right and a home. This may be a stepping stone to a state
backed construction company building homes for the people. Not
investment opportunities for large investment organisations.’

‘Current housing policy is focused on profit and investment and

not reflective of the needs of society. Housing should be about
provision of homes for individuals couples and families who will live,
thrive, contribute to and invigorate communities across this country.
Government policy is overly preoccupied with economic predictors,
GDP, growth and “success” and doesn’t give sufficient focus to social
needs of the communities and the people whose work, talents and
skills allow for the success of wealthy individuals and corporations, and
drive GDP. Housing is becoming beyond the reach of ordinary citizens
who work, pay tax and participate productively in the Irish society and
economy. A referendum would provide a platform for all citizens of
voting age to have their voice heard on this crucial issue.’
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5.5.8 REITs / rental investment funds

Respondents frequently cited as a contributing factor to the housing crisis the
role played by institutional investment funds such as Real Estate Investment
Trusts (REITs) in the housing market. Submissions argued that these funds buy
up large swathes of property, driving the price of housing upwards and leaving
individuals unable to compete in the market. Submissions also argued that
these funds, having bought up properties, then rent them at unaffordable rates,
compounding the crisis further:

‘Since 2011 REIT investment firms have entered the Irish market,
dominating housing sales to the point that it is now removing the
option for middle classes and working class to own a home, when it is
now common that a newly built estate is bought up by “vulture funds”
specifically to be “buy to rent’, removing the options for tax paying
families to own a home.’

A lack of regulation in the housing market has led to vulture funds
competing with and driving the cost of housing out of the reach of
ordinary people, which then forces people into a situation where they
have to pay excessively high rents in order to rent the properties they
have tried and failed to buy.

This was echoed in some of the submissions made by organisations, such as
Right2Housing, which wrote:

‘Government policy of promoting foreign investment - while laudable -
has had an unintended side effect: The success of our low corporation
tax regime in attracting high value multinational activity with high
incomes - together with the policy of applying zero taxation on Real
Estate Investment Trusts - have at the same time increased demand
from high income individuals and also skewed the market in favour

of Buy to Rent schemes that deliver apartments and homes that are
unaffordable to the broad mass of Irish people.”

Many submissions expressed great anger at the role of REITs in the property
market. Many laid blame on the Government for incentivising private equity
funds to invest in Ireland through favourable tax treatment, and a perceived
absence of regulation of their activities. There was a feeling expressed in some
submissions that vulture funds have an excessive influence on government policy.
Submissions in this regard touched on the broader theme of the commodification
of housing and identified private equity funds as an example of such an approach.
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5.5.9 Airbnb

76

A frequent issue raised in submissions was the role of short-term letting
platforms, such as Airbnb, on housing supply. It was frequently suggested that
the prevalence of Airbnb type short-term rental options in the housing market
reduces the number of longer-term rentals, and properties for purchase:

... Airbnb needs to be regulated. It has reduced the amount of available
house for rent and purchase, and that needs to be looked at more
closely. It's being abused in circumstances across the country.’

Airbnb needs to be regulated. Apartments are as expensive as houses
now, they used to be an affordable stepping-stone to buying a house.
Investors are blowing people like myself out of the water because they
can make their money back with the outrageous income an Airbnb can
accumulate. Every city and big town in Ireland has little to no long term
rental options also as a product of Airbnb. | feel like this needs to be
regulated to give people a chance to afford rent again.’

As with the activities of vulture funds, the submissions convey anger and
frustration at government policy and the perceived failure to reduce the large
volume of short-term-only rentals in the housing market.

According to submissions, the impact of the dearth of regulation of Airbnb-type
short-term rentals is often most acutely felt in tourist hotspots:

‘Earlier this year it was reported that there were less than 150
properties on Daft.ie across the entire country due to the number of
landlords who have turned their second homes into Airbnbs. How can
we prioritise visitors to Ireland before our residents and citizens? How
can we prioritise the profits of second homeowners over those who
have no home?’

.. myself and my husband have been trying to buy a home in our
locality in the South East for over 18 months... We are both public
servants and, as such, are arguably on reasonably good salaries. We
have been completely priced out of our local area and any properties
within our budget and means have been bought as second homes or
Airbnbs. During the winter months in our locality, roughly only 15% of
houses are permanently occupied. This means that many homes which
would ordinarily only be suitable for families are left vacant for the
vast majority of the year. The touristic nature of our village has made
it a very attractive location, and so house prices have been artificially
increased by holiday-makers and those wishing to make easy money on
Airbnb. It is incredibly disheartening for us as locals.
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Many saw a constitutional right to housing as being part of the solution. A

small number felt that the text of the proposed amendment needed to directly
confront the issue of an over-supply of short-time rentals. One in particular
calling for an amendment to the Constitution which would compel local
authorities to compulsorily purchase non-primary residences, including properties
used for Airbnb, and distribute them to those in need of housing.

Submissions from organisations

The Commission on Housing received submissions from organisations that
included community and voluntary groups, housing bodies, charities, trade
unions, and political parties. Many of these often lengthy submissions offered
valuable insights into the impact of the housing problems on the particular
communities of society these organisations represented. They often included
comprehensive, detailed suggestions for reform on wider housing policy. It is not
possible to reproduce each submission for the purposes of this Appendix, which
instead gives an overview of the main contributions of the submissions.

A substantial number of submissions drew the Commission’s attention
to international human rights treaties and instruments, such as the
International Covenant on Economic Social and Cultural Rights, the
UN Convention on the Rights of the Child, and the European Social
Charter. Reference was also made to the definition of adequate
housing provided by the UN Committee on Economic, Social and
Cultural Rights.

A few common themes can be identified.

Many of the submissions argued that the introduction of a constitutional
right to housing would compel the State to take a greater role in the direct
provision of adequate and affordable housing.

Many of the submissions argued that a constitutional right to housing
would tackle the perceived imbalance that exists within the Constitution.
Several submissions noted that the Government had claimed to be
constrained in its ability to respond to the housing crisis because of the
Constitution. While noting that it was arguable whether such an attitude
would be reflected by the courts, the submissions argued that, in practice,
a referendum was necessary to remove such perceived barriers to
legislative action in relation to housing.

Some submissions argued that, even though the protection of private property
rights acknowledged that the rights could be limited by reference to social
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justice and the exigencies of the common good, the starting point remained the
individual property rights holder. Others argued that it was problematic that the
‘common good’ was left without further textual definition.

While a small selection of submissions put forward their own suggested
wording, a majority of representative organisations writing in favour of an
amendment endorsed the wording proposed by the umbrella group Home
for Good.

Nearly all the submissions strongly emphasised that a constitutional right
to housing was only one means of comprehensively tackling Ireland’s
housing crisis. Submissions emphasised that it would not act as an
immediate remedy, but rather would place a renewed obligation on the
State to vindicate the right to housing.

A substantial number of submissions drew the Commission’s attention
to international human rights treaties and instruments, such as the
International Covenant on Economic Social and Cultural Rights, the UN
Convention on the Rights of the Child, and the European Social Charter.
Reference was also made to the definition of adequate housing provided
by the UN Committee on Economic, Social and Cultural Rights.

Many submissions made comprehensive recommendations for reform

in the broader area of housing law and policy. This included renewed
capital investment in public, social and affordable, and cost-rental housing;
stricter rent controls; bans on eviction; ending preferential tax treatment
for institutional investment funds; penalising of dereliction, and curbing

of land hoarding and land speculation. Other suggestions included reform
of the planning laws; for example, penalising those who obtain planning
permission but fail to proceed with a development. Many recommended
the creation of new statutory agencies or bodies, or community housing
organisations.

A minority of the submissions opposed change to the Constitution. Some
argued that an amendment to the Constitution was unnecessary as the
Government and Oireachtas were entirely adequately empowered under
the existing text to remedy the housing issues. Other submissions argued
that an amendment providing for a right to housing risked undermining to
an unacceptable degree private property rights.

5.6.1 The Constitution as a barrier to reform?
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A substantial majority of submissions received by the Commission stated a
preference for change in the constitutional text. The arguments advanced

as to why change is necessary engaged with and considered debates as to
whether, or to what extent, the Constitution as it currently stands inhibits the
Government and Oireachtas from taking measures to tackle housing problems.
Many submissions noted that the Government had, in opposing a number of bills
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concerning housing before the Oireachtas, stated that it had received legal advice
that they were constitutionally impermissible.?”s For example, Home for Good
stated:

‘Policymakers have repeatedly ruled out progressive housing policies
to tackle the current crisis on the grounds that the constitutional
protection of private property presents a strong barrier to State
intervention. This is on the basis of certain legal analysis which
narrowly interprets the extent to which the common good may justify
such action by the State under Article 43.”

The submission from the Community Law and Mediation Centre further stated
in this regard that a referendum was necessary to make explicit that the reference
to the common good in Article 43 of the Constitution encompasses the provision
of housing:

“The way in which the Irish constitution is currently framed, in solely
providing for the protection of private property rights, creates a barrier
to the consideration and development of progressive housing policies.
This is evident from an Oireachtas Research Report published in

2019, which found that policymakers had invoked the constitutionally
protected right to private property as grounds for refusing to pass
housing legislation on a number of occasions. Article 43 provides that
the State may intervene with private property rights in the interest of
‘common good’, however this basis is too limited and ambiguous to
allow for effective policies to be implemented.”

The National Women’s Council of Ireland stated, in similar terms:

‘Article 43 recognises that the right to private property must be
regulated by the principles of social justice and permits limits on the
right to private property in the interests of the common good. However,
there is no guidance in the Constitution on how to balance the right

to private property with the common good. Article 43 has been
interpreted by the State such that proposals to address the housing
crisis have been dismissed as ‘contrary to the Constitution’...By failing
to set out what is meant by ‘the common good’, the Constitution is
acting as a barrier to housing reform.”

Similarly, the Union of Students in Ireland observed:

‘Under the current constitution, legislation has been previously
suggested and gone through stages of the Oireachtas, only for the
attorney general to have deemed it unconstitutional due to this lack of
a right to housing explicitly.”

178 See, for example, the submission by Approved Housing Body, Respond.
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A number of these submissions went on to reference the academic consensus
that the concerns voiced by government as to the constitutional impediment to
reform are overstated. For example, the Irish Congress of Trade Unions noted:

Strangely, the government claims appear at odds with the considered
view of constitutional experts, with Dr [Rachael] Walsh noting the
‘ample scope within the current constitutional framework to introduce
measures that restrict the exercise of property rights to respond to the
housing crisis’. Others highlight the ‘considerable latitude’ the courts
give to the Ddil with respect to such legislation. Moreover, Covid 19
saw the introduction of stringent measures in the interests of public
health that significantly ‘delimited’ property rights, without any
apparent legal obstacle. For these reasons, it seems reasonable to infer
that these objections are almost certainly rooted more in ideology and
the political system, than in law... it is clear that a highly conservative
approach to property rights is now deeply embedded within the
political and legislative system, given the remarkable consistency of
successive governments on this issue.

Macra na Feirme, a voluntary organisation representing 10,000 young people
in rural Ireland, outlined that its members had faced considerable challenges
as a result of lack of housing provision. The organisation ultimately supported
the introduction of a right to housing but queried the need for a constitutional
change as a necessary means of tackling this. It wrote:

The understanding of Macra na Feirme is that under our current
constitution there are no barriers that exist to the state in it providing
housing for its citizens. This observation is in the context of the
referendum, noting that should the referendum provide the right to
housing, what are the main changes that will be implemented that
are currently not being provided by the state? If there are significant
changes foreseen what are the barriers that exist currently preventing
the state from enabling these measures? The question must be asked
as to why the state requires or desires a referendum in constitutional
change to demand it to provide the basic requirements for living for its
citizens.

Similarly, the submission made by the Citizens’ Information Board (CIB) noted
that it was not evident that the Constitution in its current form was preventing
the State from taking positive action to address the housing issues, noting that
local authorities currently possess a range of powers to acquire and redevelop
land and property. The CIB noted:

... the reality may well be that the existing constitutional provisions do
not significantly restrict Government’s capacity to provide housing in
greater quantity and at affordable prices.’
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However, a majority of submissions considered that an amendment to the
Constitution explicitly providing for a right to housing would be of use in
clarifying and making explicit that the Constitution does not present a barrier to
the State taking effective measures to tackle housing.

5.6.2 ‘Rebalancing the Constitution’

Many submissions voiced a desire to ‘rebalance’ the Constitution, in terms of
providing an equal protection for private property rights and for housing rights.
Indeed, one submission described the current Constitution as ‘deeply unbalanced’
in this respect.””?

For example, the Simon Communities of Ireland argued:

‘People experiencing ongoing housing insecurity in a turbulent housing
market are failed by an imbalance in our Constitution. Bunreacht na
hEireann currently provides protection of private property rights in

both Article 43 and Article 40.3. There is no equivalent right to housing
in the Constitution. This means that the starting point of every legal
analysis in respect of the regulation of land begins from the perspective
of a property owner’s right. While this right may be restricted in the
interests of the common good, the starting point for analysis remains
the private interest, with the common good only relevant insofar as it
justifies the State in limiting this right to private property.”

Similarly, Threshold argued that the only way to address this perceived
constitutional imbalance was to amend the Constitution to provide for a right to

housing:

“We propose that this be a stand-alone right, of equal value to the
right to private property to bring about balance to the Constitution.
This is deeply significant as Article 43.2 of the Constitution allows the
Government to regulate private property according to the principles
of social justice. However, these principles have not been sufficient to
allow those providing legal advice to policy makers to endorse housing
policies that would infringe on or regulate private property.”

The submission from Home for Good noted that the problem in this respect is
not the fact of the protection of private property rights in the Constitution, but
rather the absence of the appropriate counterweight of a right to housing:

“The fundamental problem is not that our Constitution sets out strong
property rights. Rather, it is that the Constitution fails to set out what

is meant by the ‘common good,” against which those rights are intended
to be balanced, and more importantly that it does not expressly
protect a right to housing. Those in need of housing reform are left to

179 Submission from FORSA.
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rely on something that has been given no place and no words in the
Constitution.”

While these submissions operate, to some extent, from the debated premise that
the existing private property rights provisions do in fact impose a substantial
constraint on the formation of housing policy. Their arguments go beyond that
particular concern, and reflect a view of the rights and values the Constitution, all
things considered, should reflect.

It should also be noted that some submissions expressed the view that the
existing constitutional text embodies the most appropriate balance as between
property rights and the common good. These submissions contended that an
amendment runs the risk of upsetting this delicate balance. One submission from
a member of the public argued:

‘Any referendum on housing and any amendment to the constitution
would be mere window-dressing and ‘change for the sake of change’
whilst doing grave and irreparable damage to the delicate balance

of constitutional rights to private property that we currently have all
the while unleashing further divisions in Irish society as part of any
referendum campaign.”

Compelling state action

Several submissions argued that the inclusion of a constitutional right to housing
would explicitly mandate or compel the State to take more robust action to tackle
housing needs. Some submissions accepted that, while there was no explicit
textual barrier in the Constitution to the State taking radical measures to tackle
the crisis, there was no mechanism to hold the State to account for its failure to
do so. In its submission, the charity DePaul wrote:

The insertion of such a right would set out the role of the Government
as duty holder in this regard, a duty which cannot be set aside and one
for which they can be held accountable. The right must be enforceable,
ensuring that Governments are held accountable and can be brought
to task for failure to vindicate the right.

Rights-based approach

In addition to the above practical and pragmatic arguments for an amendment

to the Constitution, a large number of submissions considered that a right to
housing should be enacted as a matter of principle. Such submissions considered
that an amendment would or could have the effect of precipitating a ‘rights-
based’ approach to the provision of housing. In advocating for this approach, such
submissions contrasted the current approach, which was described as ‘market-
driven’ and as characterised by the ‘commodification” of housing.
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The Free Legal Advice Centre (FLAC) argued that current shortcomings in
housing delivery stem from a perspective on housing that is primarily market
oriented.

‘Increased reliance on the private market to meet housing needs,
together with reduced public subsidies to support private ownership
with increased support for institutional investment in residential
housing, has failed to ensure access to affordable and secure housing
for all. The domination of a market-driven approach to (and outlook
on) housing policy has also served to reduce criticisms of that policy to
questions of ‘supply’. Characterising the problem as a single dimensional
issue of supply, however, fails to capture the true extent (and multi-
faceted nature) of the housing crisis and its devastating effects on the
rights of individuals, families, and groups, including ethnic groups such
as Travellers.”

The housing charity NOVAS similarly argued that the insertion of a right to
housing in the Constitution would reorientate the provision of housing away from
this market-driven approach:

‘Inserting the Right to housing into our Constitution would help to
de-commodify housing and promote a more person-centred approach
to property, with housing considered a home first and foremost. A
shift towards a rights-based approach is required to reshape housing
policy in Ireland and the recognition of housing as a human right in
our constitution is the first step on this journey. Such a constitutional
right would herald a constitutional responsibility on the state for the
provision of adequate housing and shelter.”

The Housing Alliance noted that safe and adequate accommodation was
foundational for the successful realisation of other fundamental rights:

“The safety and security of home is one of the most important
requirements for human beings to flourish and achieve their goals.
Home is foundational to realising well-being. An affordable home frees
up household resources for other vital components of well-being, such
as nutritious food. An energy efficient home helps people afford to
stay warm, while reducing harm to the environment. A home of decent
quality contributes to positive health outcomes and supports recovery
from illness, poor quality housing exacerbates health challenges. A
secure home base is vital for children and adults to be able to benefit
from other foundational rights in the constitution, such as education.”

The submission of the Citizen's Information Board suggested that housing
policy should be developed within a human rights framework, where the right to
adequate housing is viewed as a core aspect of citizenship and social inclusion.
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It suggested that this would encompass affordability and sustainability, and also
that it could grant the executive branch of government ‘sufficient legal space to
decide’ on the appropriate allocation of housing.

International human rights law

Many submissions drew the Commission’s attention to Ireland’s international
human rights obligations under various treaties and instruments that provide
explicitly or implicitly for an obligation on the State to provide access to housing
or shelter. This included the following provisions::&

Article 11 of the International Covenant on Economic Social and Cultural
Rights (ICESCR)

Article 11.1.

The States Parties to the present Covenant recognise the right of
everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions.

The States Parties will take appropriate steps to ensure the realisation
of this right, recognising to this effect the essential importance of
international cooperation based on free consent.

Article 27 of the UN Convention on the Rights of the Child

States Parties recognize the right of every child to a standard of living
adequate for the child’s physical, mental, spiritual, moral and social
development.

States Parties, in accordance with national conditions and within their
means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of
need provide material assistance and support programmes, particularly
with regard to nutrition, clothing and housing.

Article 25.1 of the Universal Declaration of Human Rights

Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the

right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond
his control.

180 Reference was also made to Arts. 9, 19 and 28 of United Nations Convention on the Rights of Persons with
Disabilities (UNCRPD).
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A large number of submissions refenced Article 31 of the European Social
Charter(ESC), Ireland has not ratified this article. However, these submissions
suggested that this article should guide the Commission in its development of a
proposed wording of an amendment.

European Social Charter - Article 31

The right to housing with a view to ensuring the effective exercise of the right
to housing, the Parties undertake to take measures designed:

1. to promote access to housing of an adequate standard;

2. to prevent and reduce homelessness with a view to its gradual elimination;

3. to make the price of housing accessible to those without adequate
resources.

For example, the submission by Property Industry Ireland (Pll) referred to Article
31 of the European Social Charter, and argued that the State should be bound

by such a right, noting that it is ‘an obligation on the State to provide for appropriate
policies designed to ensure access to housing, either public or privately provided...

In addition to these provisions, a number of submissions drew the Commission’s

attention to the definition of ‘adequate housing’ provided by the United Nations

Committee on Economic, Social and Cultural Rights (UNESCR), which set out the
key characteristics of adequate housing thus:8!

Definition of “adequate housing” - UNESCR
legal security of tenure;
availability of services, materials, facilities and infrastructure;
affordability;
habitability;
accessibility;
location; and

cultural adequacy.

A number of submissions requested that the Commission have regard to these
international human rights instruments in its consideration of a wording for the
proposed referendum. This includes the definition of adequate housing provided
by the UNESCR. In particular, it was argued that a constitutional amendment

181 Committee on Economic, Social and Cultural Rights, General Comment No. 4.
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should provide for a right to housing that is co-extensive with Ireland’s obligations
under the above-mentioned international treaties. In this regard, Amnesty
International argued:

“For this reason, the referendum on housing must be stated in terms of
the human right to adequate housing as set out in international human
rights law and standards, and not some narrower formulation.”

Similarly, a submission from Dublin City Community Cooperative argued:

“The introduction of a right to adequate housing would be a logical
place for Ireland to begin honouring its obligations under the ICESCR
[International Covenant on Economic, Social and Cultural Rights] due
to the centrality of a safe, secure home to one’s ability to have other
human rights realised.”

A submission from FOCUS Ireland further suggested that inserting a right to
housing in the Constitution would merely be giving effect to a right that Ireland
has already recognised:

‘It is clear from international treaties to which the Irish State has
committed, that the State recognises the idea that there are economic,
social and cultural rights, and that a right to access adequate housing is
one of them...”

The submission went on to outline some of the treaties referenced above,
including Article 11 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR), arguing:

“These examples demonstrate that the State does indeed recognise the
existence of a right to access housing of an appropriate standard for
the purpose of attaining an adequate standard of living, how that right
is best vindicated must now be addressed.”

The Irish Human Rights and Equality Commission (IHREC) similarly noted that,
while Ireland currently does not guarantee a right to housing as a matter of
domestic law, ‘the right to adequate housing is a central part of Ireland’s obligations
under international human rights law’. IHREC argued on the basis of these internal
human rights law obligations that the Constitution should be amended to include
an article providing for the protection of economic, social and cultural rights more
broadly, including the right to adequate housing.
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5.6.6 Political parties

Several political parties also made submissions, including Fianna Fail, the Labour
Party, Sinn Féin, the Social Democrats and the Just Transition Greens.

The Labour Party, in their submission stated:

“This constitutional right to private property and supporting
government legal advice interpreting this provision, which is referenced
but never published, is often used by the Government and Ministers

as a reason why they can't legislate for greater security for tenants,
intervene on land prices, or simplify the compulsory purchase

order process. Many argue that the State adopts a conservative
interpretation of this provision without full recourse to the provisions of
Article 43.2 that allows for the exercise of the right to private property
to be regulated by the principles of social justice and the in law with the
exigencies of the common good.”

‘It is our view that this conservative approach is too often adopted
as a political excuse for inaction, and that it creates a chill effect on
legislators.”

This view was echoed by the submission made by the Limerick Labour Party.

In its submission, Sinn Féin expressed its support for a referendum to provide
for a right to housing and further noted its support for the wording prepared by
Home for Good. The submission outlined the following arguments in support of
the Home for Good wording:

1. It would place a legal obligation on all Governments to progressively
vindicate people’s right to housing;

2. It would ensure that in their policies, legislation and budgets Government
would give due consideration to the best way to vindicate that right;

3. It would empower Governments and Ministers to take the most
appropriate action to vindicate that right;

4. It would provide a legal safeguard in cases where Governments were
clearly ignoring and possibly undermining such a right.

The submission by Fianna Fail adopted the wording used by the Home for Good
coalition in almost identical terms, submitting:

For Article 43 of Bunreacht na hEireann to be amended as follows:

‘The State recognises, and shall vindicate, the right of all persons to
have access to adequate housing.
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The State shall, through legislative and other measures, provide for the
realisation of this right within its available resources.’

The submission by the Just Transition Greens (JTG) argued that a referendum
on the right to housing would serve several purposes: allowing Irish society

to discuss and debate a national approach to the housing crisis. Thus, creating
a mandate for the State to take major action on housing; and compelling the
Government to review its own policy and practice on the provision of housing.

Impact on specific communities

Homeless

The Commission received a number of submissions from organisations

and charities that work directly with people who are homeless or at risk of
homelessness, including Simon Communities of Ireland, Focus Ireland, DePaul,
Mercy Law Resource Centre and Threshold.

These submissions highlighted the experiences of those experiencing the most
acute and detrimental impact of the housing crisis: those compelled to seek
emergency accommodation or sleeping on the streets. The submissions made
reference to the record levels of homelessness, and record numbers of individuals
and families seeking to be housed in emergency shelter. The Simon Community
of Ireland wrote:

‘An unstable rental market combined with a lack of availability and
affordability can force people into tenancy breakdown, housing
insecurity, and into homelessness. State supports are no longer meeting
the needs of low-income households and protecting them from
homelessness.”

Low-income groups

Inner City Organisations Network (ICON), a community forum made up of

a number of resident associations, voluntary and tenant organisations and
individuals based in the north-east inner city of Dublin, voiced their support for
a constitutional right to housing. It noted the experiences of those grappling
with the housing crisis: not limited to the struggle to secure housing and the
inadequacy of housing (both in the private and public sector) but also including
faulty sewerage, electricity and sanitation, damp and mould, and overcrowding.

It noted that the housing crisis had an especially acute impact on low-income
women who face particular barriers to adequate housing, including the
constraints of unpaid caregiving work, the fact that women are more likely to be
in part-time, precarious and poorly paid employment, and are at a higher risk of
poverty. Further, the submission noted that women at risk of domestic violence
may be forced to leave their homes.
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ICON voiced its support for the wording as proposed by Home for Good. It
further proposed:

‘that the Constitution be amended to make it clear that access to
adequate, secure and affordable housing is essential.

that a referendum is called as soon as is practical after the Commission
publishes its report.

that the Commission in its report will include a proposal for the
wording for a referendum on the right to housing.”

Social Justice Ireland, in a comprehensive submission, outlined the causes of
the housing crisis as including population expansion, housing supply, vacancy
and dereliction. It noted in detail the issues arising in relation to affordability,
rental costs, homelessness, mortgage arrears and Traveller accommodation.
The submission argued that access to adequate housing should be viewed as a
fundamental right. It said that without proper shelter ‘it is virtually impossible to
participate fully in society, to live a life with dignity, or to protect one'’s health and
personal safety’.

Travellers

The Commission received a number of submissions from organisations
representing the interests of the Travelling Community, including the Irish
Traveller Movement, Travellers of North Cork, the Cork Traveller Visibility
Group and the Galway Traveller Movement.

The submissions emphasised that the lack of housing provision has had a
particularly heavy impact on Travellers. They stated that, while local authorities
were under a specific statutory obligation to provide Traveller-appropriate
accommodation, this funding was often underspent or not used, and that,
where provided, Traveller-specific accommodation was often poorly serviced,
overcrowded and unsanitary.

The Cork Traveller Visibility Group noted the infamous 1963 Commission

of Itinerancy Report, which explicitly sought to assimilate Travellers into Irish
society through the provision of standard housing. While that approach has been
formally abandoned, the submission noted that, in practice, Traveller-appropriate
accommodation was discouraged:

“Travellers living on Traveller-specific sites find it fairly easy to retain

an open housing application to move into standard housing, while the
opposite move is made officially almost impossible: once in standard
housing, a family is considered “appropriately housed” and it will be
difficult to keep a housing application open, as the local authority does
not identify any housing need at this point.”
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The Irish Traveller Movement (ITM) stressed the importance of including

an express reference to the concept of ‘culturally appropriate’ housing or
accommodation in any proposed amendment on the right to housing. ITM argued
that this was necessary to ensure that the right to housing afforded protection to
Travellers’ traditional nomadic way of life. The submission noted that Article 11
of the ICESCR encompassed a right to ‘culturally appropriate’ housing. ITM also
argued that the adoption of a right to housing should be accompanied by reforms
to the legal aid system to ensure access to justice for Travellers and the ability to
go to court to vindicate the right.

Similarly, the Galway Traveller Movement and Travellers of North Cork
supported the Irish Traveller Movement submission, argued that the term
‘adequate housing’ be included in the proposed amendment to the Constitution,
and further specified that this encompassed ‘culturally adequate housing’. The
Galway Traveller Movement supported the wording proposed by Community
Law and Mediation.

Refugees

The Irish Refugee Council (IRC) expressed its support for a constitutional right to
housing, noting:

‘People of a migrant/ refugee background are overrepresented in
homelessness figures. Owing to the lack of social or familial networks
already present in the country and an unfamiliarity with Irish
bureaucracy, people of a refugee background often find themselves
vulnerable to extremely precarious tenancies and often unsafe housing
situations. This coupled with the inherent vulnerability of some of our
client group makes the housing environment extremely hostile for those
recognised as refugees in Ireland, placing an almost complete halt on
their ability to transition out of institutional living in the direct provision
system, and placing undue delays in their ability to integrate and
engage with Irish society.”

The IRC further noted:

‘Most recently, and most damning, is an inability to assist homeless
clients, specifically families and women, with accessing emergency
homeless accommodation due to a lack of beds in Dublin. ... We have
had clients including young families and pregnant people, sleeping in
cars and rough sleeping, having exhausted all options. It is extremely
difficult for our team to turn away vulnerable clients, especially with
the knowledge that they will be forced to sleep on the street. It is

an untenable situation, and one that we cannot become used to,

nor accept. Homelessness for our client group is linked to a lack of
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adequate housing provision, including mixed use development, social
housing, and a lack of rent freezes and eviction bans.”

5.7.5 Rights of people with disabilities

The National Disability Authority, while remaining agnostic about whether

a referendum on housing should be held, submitted that the wording of any
proposed amendment should reflect a disability rights perspective. In this regard,
it recommended that the right be framed in terms of ‘adequate’ housing. In

the view of the NDA (and the UN Committee on the Rights of Persons with
Disabilities) ‘adequate’ housing embraces the principle of ‘universal design’;

this refers to ‘the design and composition of an environment so that it can be
accessed, understood and used to the greatest extent possible by all people
regardless of their age, size, ability or disability’.

The Independent Living Movement argued:

Housing needs to include all accommodation types that is culturally
appropriate and represents our intersectionality as citizens. Many
people in society have different identities and this should be reflected
in how accommodation is delivered for example for Disabled Travellers.
Accommodation needs to be adequate and appropriate for all disabled
people’s needs.

The Irish Wheelchair Association stated:

... the housing crisis is not new to disabled people. We have always
been in crisis with disabled people comprising 27% of the homeless
population. Disabled people do not have equal access to housing.

We believe that many of the housing issues faced by disabled people
can be rectified through policy and legislation if Ireland lives up to the
commitments which we have already signed up to when we ratified the
United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD) in 2018.

5.7.6 Older people

Alone, an organisation that supports older people to age at home, voiced

its support for a referendum to include a constitutional right to housing. Its
submission stated that, if the wording suggested by Home for Good were
introduced, it would further oblige the State to ‘make every possible effort’
around the provision of age-friendly housing, universal design and other
accessibility measures. This in particular in the context of Local Authority
housing. In its view, a constitutional right to housing would provide ‘additional
accountability’ and ‘support the view that providing adequate housing for
older people and the population at large is an obligation, not an optional act of
generosity’.
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5.7.7 Children
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Several organisations dedicated to the wellbeing of children expressed their
support for a constitutional right to housing, noting the detrimental impact of the
housing crisis on children. For example, the submission made by the Ombudsman
for Children expressed ‘serious concerns about the negative impacts of existing
legislative barriers to children’s effective access to adequate housing’, adding:

‘Amongst the OCQO'’s (Ombudsman for Children’s Office) concerns
are substantive and persistent challenges faced by children, including
homeless children, in accessing accommodation and supports
appropriate to their needs.”

The Children’s Rights Alliance stated in its submission:

“The effects of homelessness on children are profound. Children are
the fastest-growing homeless population in Ireland, and global evidence
reviews have found that homelessness in children is associated with
multiple negative physical, mental, and behavioural health outcomes.
Children who experience homelessness are also more likely to have
developmental and learning delays and poorer academic attainment,
with the duration of homelessness compounding and elevating the risk
of adverse outcomes.”

Housing and the environment

The importance of the right to adequate housing to achieving a just transition
in the context of the State’s response to the climate crisis was a feature of
submissions from both individuals and groups.

Community Law and Mediation, for example, observed:

“The right to adequate housing, which includes a right to shelter, is
essential to a just and inclusive transition. Those without adequate
housing and shelter are disproportionately impacted by extreme
weather events, despite having contributed the least to climate
change... Former United Nations Special Rapporteur on Adequate
Housing warned that extreme weather events, such as flooding, sea-
level rise, and storm surges can have disastrous impacts on housing
and associated infrastructure, such as drainage and sanitation systems.
Such events could worsen economic and social disparities across
Ireland and undermine the fabric of communities. For instance, in
2020, one of the hottest years on record, climate-related disasters
caused three times more internal displacements than violence and
conflict globally. In the UK, the Welsh village of Fairbourne is set to

be ‘decommissioned” as a result of sea-level rise. Residents have no
right to compensation, and no resettlement plans are in place - a stark
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example of the need to protect citizens” housing and shelter rights
amidst a rapidly changing climate...”

‘In the Irish context, the impacts of climate change are becoming
increasingly visible; sea levels are rising at twice the global rate in
Dublin, and more than 40% of Ireland’s population lives within 5km

of the coast. Approximately 350Km2 of land in Ireland is vulnerable

to flooding if sea levels rise by 1 metre, which increases to 600Km2
under a sea level rise scenario of 3 metres. The erosion of Ireland’s soft
coastline means that, over time, a significant number of people may be
displaced and forced to move inland. The distribution of such impacts
will not be felt equally. While some households will have a second home
to relocate to, and some will have savings, others will not have savings,
insurance, home ownership, mobility, or work. Evidence from Germany
demonstrates that high-income households have a higher probability
of being insured, living in safe areas, and having physical or behavioural
flood mitigation measures than poorer households. Recognising citizens’
rights to adequate housing is therefore essential to reducing the risk
and exposure of communities to the impacts of climate change.”

“Furthermore, the right to adequate housing is essential to meeting
Ireland’s legally binding emission reduction targets enshrined in the
Climate Action and Low Carbon Development (Amendment) Act 2021.
Ireland'’s residential sector currently contributes to climate change;
almost half (48%) of Ireland’s housing stock is energy inefficient, with
poorly insulated homes locked into fossil fuel dependence. Housing is
accordingly responsible for 28% of Ireland’s energy consumption, and
19.8% of Ireland’s carbon emissions. Irish homes are 60% more energy-
intensive than the average EU home. The Climate Change Advisory
Council and the Environmental Protection Agency recently highlighted
the gap between climate action planning and implementation, calling
for immediate implementation of the Climate Action Plan 2021 and the
identification of new measures if Ireland is to meet its legally binding
emission reduction targets. Ireland must urgently increase the ambition
of its climate action while safeguarding housing and shelter rights. This
could provide an opportunity to deliver climate and housing justice in
tandem.”

Similarly, the Just Transition Greens noted:

"A sustainable housing policy supported by a right to a home enshrined
in the constitution also addresses a myriad of social and indeed
environmental issues, allowing the state to plan for genuine need

and not just the priorities of private capital. Sustainable, compact
communities linked to transport and various social educational and
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other services is key. Too often the profit motive leads to housing being
built in inappropriate areas not served by said services.”

Submissions from individuals also referenced the necessity of constructing new
homes in line with best environmental standards in relation to insulation, energy
efficiency, etc, as well as upgrading and retrofitting existing housing.

5.9 Access to education

94

The Commission received a number of submissions from organisations
representing students and young people noting the effect of the housing costs
on access to education. In particular, submissions emphasised the difficulty in
securing affordable rent proximate to one’s chosen college or university. The
Maynooth University Students’ Union observed that the cost-of-living crisis was
further exacerbating these issues:

“With the mounting Cost of Living crisis, students are having their
hopes of an education thwarted because of minimal access to
accommodation. The accommodation that is available is more often
unaffordable and under no legal obligation to uphold a minimum
standard of living. Many students are commuting up to 4 hours, which
is an exhausting and absurd requirement for any person simply trying
to meet their right to accommodation. This is not what access is.”

Serious issues around affordable student accommodation and stories of students
commuting many hours in order to attend classes were also reflected in a
submission from the Union of Students in Ireland:

“‘Currently, the student accommodation crisis has seen students across
the country face both a supply shortage and an extensive price rise in
accommodation for students. This has led to prices of up to €1500 a
month in rent in Dublin, €1000 a month in Cork and Students’ Unions
individually dealing with thousands of queries from worried students
looking for accommodation. Many students alternatively will have to
commute 3 to 4 hours each day, with commutes from Galway, Sligo,
and Donegal to Dublin and back now a reality due to the cost of
accommodation.”

Similarly, the students’ union of the National Academy of Arts and Design
wrote in its submission that thousands of students had been left without
accommodation in the previous academic year. The UCD Students Union
also noted that students were facing longer commutes in search of affordable
accommodation and in some instances were forced to abandon third-level
education altogether.
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Griffith College Students’ Union observed in its submission:

‘Incoming students at Griffith College are facing high levels of distress
as they are unable to find accommodation for the upcoming academic
year. We at the student union are trying our best to reach out to the
local community to try to get them to accommodate the students.
Based on the figures we have and meeting with other institutes in
Ireland, there is a high need for getting more purpose built student
accommodation. A lot of the students are looking at deferring their
studies or cancelling their admission due to this reason. Most of the
students we work with in Griffith College are international, and the
uncertainty of not having a house to come to is affecting their mental
health. We are seeking help on trying to get some solution for the
students, and be able to help them in pursuing their studies, and help
them grow.”

Macra na Feirme, a voluntary organisation representing 10,000 young people in
rural Ireland, wrote:

“We are currently seeing young college students commuting up to

4 hours daily to travel to college. With leaving cert results not due
for a number of weeks this reality will only be experienced by many
more young people. An equal opportunity in access to education is
something which is enshrined in Irish culture and law. Young people
particularly in rural areas are now seeing that the lack of housing

for their needs in larger towns and cities is a huge barrier to them
accessing third level education. With this in mind it is therefore an
integral part of the referendum to understand and provide a pathway
of provision of suitable housing for the college students of the future.”

5.10 Trade Unions & Other Bodies

The worsening impact of the housing crisis on younger people was noted in some
submissions as posing a barrier to recruitment. Social Workers in Adult Mental
Health, a group of the Irish Association of Social Workers, noted that 33 per
cent of their members had reported being personally affected, and that, given the
barriers faced by students, this would pose considerable difficulty in recruiting
social workers into the future.

The Services, Industrial, Professional and Technical Union (SIPTU) is Ireland’s
largest trade union. Its submission supported an amendment to the Constitution
to include adequate housing as a fundamental right. SIPTU stated that many of its
members were directly affected by high housing costs and were struggling to pay
high rents or to afford their own home.
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SIPTU endorsed the wording offered by Home for Good, arguing that such an
approach would:

... provide a constitutional framework for State involvement in the
provision of adequate housing as it would place a positive constitutional
obligation on the State to act, rather than, for example, to adopt a
market-driven approach to housing.

Mandate, representing approximately 30,000 retail workers, noted that the
average rental price in Dublin was €2,000, which far exceeded the average
monthly payment of retail workers. Its submission noted that retail workers
were predominantly female, and that retail work tended to be poorly paid and
precarious. Nearly 20 per cent of retail workers were dependent on housing
assistance payment (HAP), the highest proportion of any employee group.

Its submission noted that retail workers provided an essential service to the
wider economy, and that the housing crisis was contributing to current staffing
shortages and recruitment problems in the retail sector.

A submission from Fingal Chamber also noted issues in recruitment flowing from
a lack of available accommodation in the region:

‘Fingal Chamber is acutely aware of the Ireland’s chronic housing
crisis which is a stain on the country’s international reputation. Fingal
Chamber’s Business Sentiment Survey, conducted at the start of the
year, highlighted the availability of housing as a serious impediment to
the competitiveness of the region in the next 12 months. Businesses
in the area are struggling to recruit because of the lack of housing and
other types of available accommodation. This situation is not easily
solved but it urgently needs to be.”

Mental health

A number of submissions, from both organisations and members of the public,
drew the Commission’s attention to the deleterious impact of the housing crisis
on mental health and psychological wellbeing. In particular, the Commission
received submissions expressing concerns from organisations representing
psychologists. A submission from Psychologists for Social Change commented:

‘A home is an essential foundation to participation in society. The
constancy of home has been shown to increase people’s sense of
agency and control over their lives... Housing is a major determinant
of health and wellbeing (Rolfe et al., 2020; World Health Organization,
2018). There is robust empirical evidence for the negative effects

of housing disadvantage - e.g., precariousness, housing quality,
overcrowding, mortgage arrears, threat of eviction - on mental health.
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Such negative outcomes include depression, anxiety, chronic stress,
suicide, worse psychological health, and worse physical health.”

This concern was reflected in the submission by Social Workers in Adult Mental
Health, a group of the Irish Association of Social Workers, which had conducted
a survey of a representative sample of 113 adult mental health social workers
who worked directly with clients seeking to access housing, 66 per cent of whom
were in practice for over 10 years. It reported:

93% of the sample report that the housing crisis has worsened over time.

54.8% reported that clients have great difficulty understanding the
housing application process.

78.7% reported that HAP levels were inadequate and left those with
enduring mental health problems at risk of homelessness.

52% noted that HAP information was difficult to understand for clients.

46.9 % stated that long term supported accommodation was difficult to
access

and not readily available.

The impact of the housing crisis on mental health was also a frequent issue raised
in submissions from the general public. Many respondents expressed distress at
the impact of the housing crisis:

“... It feels there will be no turn around any time soon. It is greatly
affecting my mental health and i feel degraded. | am a hard working tax
paying citizen and there is no hope for me to own my own apartment
even with the rate of inflation and price of property and cost of living
increasing drastically. Rent is unaffordable for me also due to the

price of rent. | would not be able to have any standard of living while
renting. This devastating issue in our country needs to be addressed
immediately. Every adult should have a right to live independently and
a right to a home in their own country.”

‘... We are forced to live in horrible conditions, or simply become
homeless. This has long term effects on someone’s physical and
mental wellbeing. In turn, this puts even more pressure on a failed
health system. We need protections. We need to feel safe. We need
somewhere to call our home.”

(Further submissions referring to mental health are outlined in Section 2.4.)

Concern about mental health and housing-related stress was also raised in a
submission by a psychologist:
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‘... I also write as a Psychologist ... More and more of the clients | work
with are being referred to the service due to stress related to housing,
or with issues that would not exist if they were able to easily move. |
am beginning to see the tangible effect of Ireland’s housing failure in a
mental health service. Economically this is clearly a disaster, but socially
and morally it's much worse. We have a proud history of informed
referendums in the past ten years. The human need for shelter is
absolutely foundational; how can any person move forward with plans,
goals, or dreams when that basic security doesn't exist?”

5.12 Submissions opposing a referendum

5.13
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While a substantial majority of submissions received expressed support for
change of some kind in the Constitution, a minority opposed a referendum on
housing. The two most frequently stated reasons were:

(a) areferendum is unnecessary and/or
(b) an amendment would undermine private property rights.

A less common basis for opposition was a concern - in the event of a justiciable
constitutional right to housing being adopted - about the capacity and/or
legitimacy of courts to address housing issues, which some respondents regarded
as public policy questions for the Oireachtas and Government to decide.

Considered Unnecessary

A number of submissions, from both individuals and organisations, argued that a
referendum was unnecessary as the Constitution posed no barrier to the actions
necessary to address the housing challenges. Such submissions often described
the proposed referendum as a distraction.

For example, the Institute of Professional Auctioneers and Valuers’ submission,
opposing a referendum on the right to housing, argued that the Constitution
posed no barrier to policies to remedy the housing crisis. It noted the wide
powers of compulsory purchase already vested in local authorities. It described
the referendum as a ‘distraction’ from the work necessary to remedy the crisis.

Similarly, the Irish Small and Medium Enterprises Association (ISME) argued in
its submission that the proposed referendum was unnecessary and could only
distract from the ‘nuts and bolts’ work necessary to alleviate the situation.

‘Not alone will the expenditure of significant political and social capital
on a referendum on housing not alleviate the burdens of our current
housing crisis, they will prolong them. It is therefore imperative for us
that the energies of the executive and the legislature are expended not
on a constitutional white elephant, but on the practical, deliverable
nuts and bolts of legal, planning and taxation reforms that will deliver
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affordable housing for Irish society. It follows, therefore, that if the
executive and legislative branches are serious about housing reform, a
constitutional referendum on housing is avoided in favour of legislative
reform and action on housing. The solutions to the availability and
affordability problems are legislative, not constitutional. The former
must be prioritised over the latter.”

One individual submission stated:

“With regard to the proposed referendum, | think it has to be clear
what the purpose of this exercise would be. The causes of the housing
crisis are many but | have seen no evidence up to now that our
constitution is an impediment to solving it.”

Another wrote:

‘Not required at all. The usual trying to be seen to be doing something.
Housing problem is easily solved by large social housing building
projects like we did from the 1930s onwards. Government fails to do
anything tangible and resorts to fluffy’ fixes like referendums that could
have unforeseen legal implications.”

The present availability of extensive powers of compulsory purchase was cited as
a reason why constitutional reform was not required:

“There is no need for a Referendum on Housing to be held. Local
Authorities should compulsorily purchase land for housing at a price set
for previous use ( e.g. agriculture) plus 25%.

The lands in question could then be serviced at public expense. Then
the ‘common good’ reasons set out in the Constitution would apply.

These are recommendations set out in the Kenny Report 1972/73
which have never been implemented. Vested interests opposed.”

Threat to property rights

A number of submissions also expressed concern that an amendment to the
Constitution would dilute private property rights to an unacceptable degree.
To guote one submission, the wording of which was reflected in a number of
submissions:

"An Irish citizen’s right to purchase or own private property as is
enshrined in the Constitution should be upheld. The creation of new
fundamental rights and freedoms should not unjustly and adversely
affect other enshrined fundamental rights and freedoms.”
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Another submission argued similarly:

“There is no requirement for a referendum on this matter. Government
failure to build houses over the years and the cost of houses has led

to the issue in Ireland. Private property is an absolute right in our
Constitution, this cannot be delimited in any form, even, if this is
applied to the notion of the ‘common good'. Housing via long term fixed
leases should be provided to people who cannot buy a home, but this
should not infringe upon the private property rights of current home
owners in any form.”

Some submissions identified specific ways in which they feared a constitutional
right to housing might undermine property rights:

"A potential constitutional right to housing will also negatively impact
on rental properties where tenants will argue that they have a
permanent right to residency. Landlords must be allowed to continue
to have the right to end a residential tenancy. Some 70% of landlords
own just one rental property and 86% of landlords own just one or two
such properties. A proportionate balance must be maintained between
the rights and obligations of tenants and landlords which recognises
the legitimate interests of property owners. A constitutional wording
tilting the balance in favour of tenants will see continued exit from the
housing market of ‘mom and pop’ landlords.” [Irish Property Owners
Association]

More simply, a member of the public argued:

“This is a dangerous proposal. | fear it will attack the constitutional right
to private property. | would be totally against it.”

Judicial competence/legitimacy

Several submissions voiced the opinion that constitutionalising a right to housing
would lead to the juridification of housing policy whereby the courts are used to
try to resolve complex issues better left to the Oireachtas and Government to
decide. The Irish Property Owners Association, for example, commented:

... a constitutional amendment, centring around a formula of words
on housing rights, is a misguided attempt to pursuing objectives by
adjudication.

... a constitutional provision to a general right to housing would be
examined in the superior courts in a series of ‘test cases’ to define what
is meant by the wording and it is questionable as to whether, in the
context of a wider debate on justiciability, the courts would involve
itself [sic] in the redistribution of scarce state resources - the judiciary
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has correctly, in our view, resisted such a move to date, mindful of the
necessity to maintain a clear distinction surrounding the separation of
powers...

The unwavering belief in recent decades that social transformation is
achievable only through constitutional or legal rights commitment is
misguided and fails to deliver change in the lives of those affected. The
use of courts or the legislature to advance socioeconomic rights in the
area of housing law is a persistent uncertain method of delivery. Across
Europe and in other countries, such as South Africa and Brazil, housing
rights have been enshrined in constitutions, but the advancement of
such rights have [sic] not progressed. According to Housing Europe,

the European Federation of Social Housing, more and more people

are being affected by the lack of affordable housing. South Africa’s
experience is a definitive signal to the rights industry that the pursuit of
justiciability before adjudication bodies needs revaluation.

As seen across much of Europe, South Africa and Brazil, even where the legal
framework is in favour of housing rights claimants, the ambiguity of housing
rights-type constitutional provisions remain [sic] problematic with Courts
reluctant to direct plans of action to realise such rights when various ‘test’ cases
come to be adjudicated. This would be particularly difficult in Ireland where
courts have been reluctant to dictate to the legislature on where public monies
ought to be spent.

Conclusion

The responses to public consultation were extremely valuable to and provided
additional information for the Commission. The submissions reflected and

gave voice to the everyday impact of the housing crisis on ordinary people. It
provided valuable guidance to the Commission in terms of the arguments for and
against the proposed referendum. The Commission was greatly assisted by the
suggested approaches and wordings for the proposed amendment. It has drawn
on the collective wisdom of these submissions, both from members of the public
and organisations, in the task of reporting to the Government on the proposed
referendum on housing.
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Appendix 6: Review of Proposals on Wording for a
Referendum on Housing

6.1 Overview

As required under the terms of reference this appendix reviews and considers
various proposals in relation to wording of an amendment to the Constitution.

It starts with a consideration of the Home for Good proposed wording, as

this is the wording that has receives the greatest level from a wide range of
organisations and individuals. In addition to the proposed wordings for an
amendment a number of organisations in previous preproposal drew attention to
relevant international conventions and charters.

The primary sources of the different forms of wording came from submissions
to the All Party Oireachtas Committee on the Constitution; submissions for the
Housing for All Plan and legislative proposals.

6.2 Home for Good

The wording proposed by Home for Good was by far the most popular wording,
endorsed by organisations, interest groups and members of the public. Its
proposed wording reads as follows:

Article 43A

The State recognises, and shall vindicate, the right of all persons to
have access to adequate housing.

The State shall, through legislative and other measures, provide for the
realisation of this right within its available resources.

Home for Good described this wording as comprising two elements:

a recognition of a directly enforceable right; and

a separate statement of the State’s obligation to realise that right within
available resources.

In outlining the rationale for this approach, Home for Good noted that, while it
favoured a directly enforceable right, it was recognised that, as a socio-economic
right, the duties imposed on the State must take account of finite resources. In
preparing this wording, Home for Good had regard to Article 11 of the ICESCR
and particularly Article 26 of the Constitution of South Africa. It noted that the
jurisprudence of the South African courts could provide a useful guide to Irish
courts in the interpretation of the new constitutional provision. In particular,

the submission notes that the South African courts, in reviewing state action (or
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inaction) in relation to housing under Article 26, had employed a ‘reasonableness’
standard of review.

Threshold

The charity and advocacy group Threshold expressly adopted the wording put
forward by Home for Good in its submission to Housing for All in May 2021. It
stated: ‘Threshold supports the position of the Home for Good coalition that a new
standalone right be inserted into the constitution...’

Free Legal Advice Centres (FLAC)

A slightly more detailed wording was proposed by FLAC. It includes a definition
of ‘adequate housing’ and proposes to draw an explicit link between the right
and other fundamental constitutional values, such as human dignity and equality.
FLAC's proposed wording states:

Article 43A

1. The State recognises, and shall vindicate, the right of all persons to adequate
housing.

2. The State shall ensure access to adequate housing and where necessary, in
view of actual conditions, provide adequate housing.

3. The State affirms that, in particular, adequate housing encompasses
habitability, security, affordability, accessibility, cultural appropriateness and
suitability.

4. The State acknowledges the connection between the right to adequate housing
and human dignity, social inclusion, substantive equality and the enjoyment of
other fundamental rights.

5. The State shall take legislative and other measures to ensure the realisation and
vindication of the aforementioned right having due regard to the nature of
the right

In further detailing the rationale for the wording proposed, FLAC draws a
contrast between a right to adequate housing and a right to shelter, emphasising
that it favours the former:

‘Housing, when understood as a right, encompasses more than
simply accommodation or ‘shelter’. The United Nations Committee on
Economic, Social and Cultural Rights has stated that housing should
not be interpreted ‘in a narrow or restrictive sense which equates it
with, for example, the shelter provided by merely having a roof over
one's head.”
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The submission proposes an explicit link to other constitutional rights and values
in order, it says, to reflect the fact that access to adequate housing is closely
linked to the enjoyment of other personal rights. In particular, the submission
proposes an explicit reference to ‘substantive equality’, the rationale being to
account for what FLAC regards as the courts’ constrained interpretation of the
scope of the equality guarantee in Article 40.1 of the Constitution.

The submission emphasises that the proposed wording is designed to ensure that
there is a positive duty on the State to provide access to housing, and that the
courts have the power to enforce that duty:

"A right to housing should require State action to ensure access

to adequate housing through social housing or the private market
(the ‘procedural’ element of the right) and measures to ensure that
accommodation is adequate (the ‘substantive’ element of the right).
Similarly, the Court should be able to intervene, where necessary, to
ensure that failures in either regard are rectified and that a remedy is
provided.”

The submission also argues that the right to adequate housing would require
minimum standards in housing quality to be maintained.

Community Law & Mediation

The wording submitted by Community Law & Mediation proposes to include twin
rights to ‘adequate housing’ and ‘appropriate shelter. The wording is:

Article 43A

1. The State recognises, and shall vindicate through legislative and other measures
within its available resources, the right of all persons to adequate housing.

2. The State recognises, and shall guarantee in its laws as far as practicable, the
right of every person to appropriate shelter, conducive to that person’s health
and well-being needs.

The rationale for this approach was stated as to provide, in the first instance,
for the broader protection of a right to adequate housing, but to supplement
that protection with a ‘minimum floor’ of protection in the form of a right to
appropriate shelter. The submission argues:

‘It is fundamental that any right to adequate housing also includes

a minimum floor of protection in providing for a right to emergency
accommodation, which will protect homeless individuals and those at
risk of being made homeless.”
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Galway Traveller Movement

The proposed wording submitted by the Galway Traveller Movement, which drew
on the analysis of the Irish Traveller Movement’s submission, included a reference
to adequate and culturally appropriate housing ‘in the shortest possible time” and

on ‘an equal footing.

Article 43A

The State recognises and will vindicate the right of every individual
(on an equal footing) in the shortest possible time, in accordance with
the maximum available resources, the right to adequate, culturally
appropriate housing/accommodation.

In proposing this wording, the Irish Traveller Movement expressed concerns
about existing formulations of the proposed wording emphasising that the right
would be subject to the State’s available resources.

‘An amendment to the constitution anticipated by some groups as
such; ‘the realization of the right to housing by the State within its
available resources’, could potentially short- change discriminated
groups, especially Travellers. ... Any such amendment has the potential
to establish a hierarchy of need, where Travellers could be bottom
tiered if resources were a deciding factor, proven in the existing crisis of
supply and systemic discrimination as a basis.”

Common Ground Community-Led Housing

Common Ground Community-Led Housing recommended the adoption of a
constitutional right to housing, based on the wording of Article 47 of the Spanish
constitution. The translated provision states:

"All Spaniards are entitled to enjoy decent and adequate housing. The
public authorities shall promote the necessary conditions and shall
establish appropriate standards in order to make this right effective,
regulating land use in accordance with the general interest in order to
prevent speculation. The community shall participate in the benefits
accruing from the urban policies of the public bodies.”
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Simon Community

The Simon Community, while not providing a particular wording for a proposed
amendment, set out in some detail, in a submission to the Oireachtas Committee
on the Constitution,? what such an amendment to provide for a right to housing
should contain:

“While the exact phrasing of this constitutional amendment requires
further discussion key elements of the amendment must include:

That the right to housing is justiciable, that is where social policy or legislative
measures fail the right to housing should be specified in such a way as to be
arbitrated, determined and enforced by the courts.

That the right to housing make real our international legal obligations

That the primary responsibility of the individual to meet their housing
needs from their own resources is enshrined, ensuring the targeting of state
intervention for those most in dire need.”

Irish Council for Civil Liberties

In its submission to the All-Party Oireachtas Committee on the Constitution,
the Irish Council for Civil Liberties (ICCL) recommended that a right to housing
be provided for by affording constitutional status to Article 31 of the European
Social Charter. It stated:#?

‘The ICCL recommends that Article 31 of the European Social
Charter be ratified by Ireland and that constitutional protection
of this and the other international rights to housing be included
in the Constitution.

Article 31 of the European Social Charter states:

‘With a view to ensuring the effective exercise of the right to
housing, the Parties undertake to take measures designed:
to promote access to housing of an adequate standard;
to prevent and reduce homelessness with a view to its gradual elimination;

to make the price of housing accessible to those without adequate
resources.”

182 All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property, Appendix 3:

Submissions at p. A260.

183 All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property, Appendix 3:
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Irish Council for Social Housing submission

The Irish Council for Social Housing similarly recommended that Article 31 of the
European Social Charter be afforded constitutional status:

The ICSH recommends that this Article 31 be ratified by Ireland, and
that constitutional protection of this and the other international rights
to housing be included in the Constitution.

Irish Traveller Movement and Pavee Point

The Irish Traveller Movement and Pavee Point in their submission to the All-Party
Committee on the Constitution recommended that a right to housing be provided
for in the Constitution along similar terms to the wording of Article 11.1 of the
International Covenant on Economic, Social and Cultural Rights (see below). They
stated:'®

In summary the Irish Traveller Movement and Pavee Point would
submit that Ireland is in breach of its obligations under Article 11 of the
Covenant on Economic Social and Cultural rights, and could address
this breach through incorporation of the substance of the said Article
into domestic law by referendum. Additionally, any proposals to review
property rights as protection by the Constitution should take into
account the following matters:

The hierarchical structure in the Constitution where private property takes
precedence over the common good should be rebalanced. The Constitution
should enshrine the right of the state to step in to regulate the relationship
between supply and demand in the accommodation market and where
necessary to enable the state to bridge the shortfall on the supply side, where
people do not have the economic means to access the market.

Where the state does take on the role of supplier then it should be
constitutionally obliged to ensure that accommodation is adequate and
appropriate.

Protection against arbitrary evictions should be put on a constitutional footing.

Constitutional recognition that the Traveller community has a cultural right to
pursue a nomadic way of life and the state should be obliged to vindicate that
right in so far as possible.

184 Ibid. at p. A153.

185 All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property, Appendix 3:
Submissions at p. A188.
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Article 11.1 of the ICESCR states:

“The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous
improvement of living conditions.

The States Parties will take appropriate steps to ensure the realization
of this right, recognizing to this effect the essential importance of
international co-operation based on free consent.”

6.12 Bills, committee reports, parliamentary statements

6.12.1 Thirty-ninth Amendment of the Constitution (Right to a Home) Bill 2020

This bill to amend the Constitution was introduced on 6 October 2020. It
proposes to insert a new Article 43A into the Constitution, in the following
terms:

Article 43A

1° The State recognises the right to appropriate and affordable housing,
essential for an adequate standard of living, for every person and
family. The State accordingly, shall take appropriate steps to ensure the
realisation of this right.

2° The State shall take reasonable steps to prevent and reduce
homelessness, with a view to its gradual elimination.

6.12.2 Thirty-ninth Amendment of the Constitution (Right to Housing) Bill 2020

This bill to amend the Constitution was introduced in Dail Eireann on 28 July
2020. It proposes to insert the following two sub-articles into Article 43 of the
Constitution:

3 1° The State, in particular, recognises the common good as including
the right to secure, affordable, dignified housing, appropriate to need,
for all the residents of Ireland and shall guarantee this right through its
laws, policies and the prioritisation of resources.

3 2° The State, accordingly, shall delimit the right to private property
where it is necessary to ensure the common good and to vindicate the
said right to housing for all residents of Ireland.

The bill proposes an identical amendment to that proposed in the Thirty-fifth
Amendment of the Constitution (Right to Housing) Bill 2017. That bill was
defeated by vote at Second Stage in Dail Eireann.
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6.12.3 Thirty-ninth Amendment of the Constitution (Right to Housing) Bill 2019

This bill was introduced in Dail Eireann on 26 June 2019. It proposed to include
a right to housing among the directive principles of social policy in Article 45 of
the Constitution. It proposed the insertion of a new Article 45.5 in the following
terms:

The State recognises the common good as including the right to
adequate and appropriate housing and shall guarantee that right
through its laws, policies and the prioritisation of resources, with
particular regard to children.

This bill lapsed with the dissolution of the 32 Dail in January 2020.

6.12.4 Thirty-fifth Amendment of the Constitution (Right to a Home) Bill 2016
This bill was introduced in Dail Eireann on 31 May 2016. It proposed to insert a
new Article 43A into the Constitution in the following terms:

Article 43A

1. The State recognises the right of all citizens to adequate, appropriate,
secure, safe and affordable housing.

2. The State, as guardian of the common good, shall through its laws
and policies take appropriate steps to ensure the realisation of this
right, in accordance with the principles of social justice.

The bill was defeated by vote at Second Stage in Dail Eireann.

6.12.5 Fianna Fail Seanad Group, Private Members’ Motion on Right to Housing,
4 June 2021

Fianna Fail senators moved a motion on the right to housing on behalf of on

4 June 2021. The motion called on the Government to provide for a right to
housing in the Constitution, and further recommended the following wording for
such an amendment to the Constitution:

... for Article 43 of Bunreacht na hEireann to be amended as follows:

‘The State recognises, and shall vindicate, the right of all persons to have
access to adequate housing.

The State shall, through legislative and other measures, provide for the
realisation of this right within its available resources.

This wording is identical to that proposed by Home for Good.
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6.12.6 The All-Party Oireachtas Committee on the Constitution, Ninth Progress
Report: Private Property

The Ninth Progress Report of the All-Party Oireachtas Committee on the
Constitution did not make any express recommendation with respect to a right
to housing. However, it did recommend that the Constitution be amended

to provide for greater clarity on the power of the State to qualify or restrict
property rights in furtherance of the principles of social justice.

The report adopted the recommendations of the Constitution Review Group’s
1996 report in this regard:s¢

"‘Although constitutional change may not be strictly necessary, the
committee nonetheless think that change along the lines recommended
by the Constitution Review Group may be desirable. The new wording
proposed by the Constitution Review Group would have the merit that
the property rights provisions were contained in a single self-contained
constitutional provision and would perhaps more clearly articulate in
express terms the proper balance which must be struck between the
rights of property owners on the one hand and community interests on
the other.”

The Constitution Review Group’s recommendation took express inspiration from
the First Protocol to the European Convention on Human Rights.’8” The group
suggested the following elements for a new article on private property rights:es

A new self-contained Article on property might contain the following
elements:

i. astatement that every natural person is entitled to the peaceable
enjoyment of his or her own possessions and property

il. aguarantee that no one shall be deprived of his or her possessions
and property save in the manner envisaged by the new qualifying
clause

ili. a guarantee that the State shall not pass any law attempting to abolish
the general right of private ownership or the general right to transfer,
bequeath, and inherit property

186 The All-Party Oireachtas Committee on the Constitution, Ninth Progress Report: Private Property, p. 62
187 Article 1 of the First Protocol to the ECHR states:

(1) Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law and
by the general principles of international law.

(2) The preceding provisions shall not, however, in any way impair the right of a state to enforce such laws as
it deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.

188 Constitution Review Group Report, 1996 (the report does not have any page numbers, hence the lack of a
page reference).
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iv. anew qualifying clause which would provide that such property rights,
since they carry with them duties and responsibilities, may be subject
to legal restrictions, conditions and formalities, provided these are duly
required in the public interest and accord with the principles of social
justice. Such restrictions, conditions and formalities may, in particular,
but not exclusively, relate to the raising of taxation and revenue,
proper land use and planning controls, protection of the environment,
consumer protection and the conservation of objects of archaeological
and historical importance.

6.13 Personal submissions

One wording submitted by an individual adopted the Home for Good proposal
with two changes.'® It replaces the words ‘provide for’ with the word ‘achieve’

in Section 2 out of a concern over the way in which the words ‘provide for’ have
been interpreted to limit the scope of the State’s duty in relation to the right to
primary education in Article 42.4 of the Constitution. The wording also includes
an additional clause which, it is argued, would oblige the superior courts to grant
whatever remedial relief is necessary to ensure the vindication of the right set out
in Section 1.

Article 43A

1. The State recognises, and shall vindicate, the right of all persons to have access
to adequate housing.

2. The State shall, through legislative and other measures, achieve the realisation
of this right within its available resources.

3. The High Court, the Court of Appeal or the Supreme Court shall make any
order necessary to vindicate this right.

189 [S1324]
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Another submission suggested that Article 43 be amended to expressly identify
the right to shelter as superior to the right to private property:

Article 43 needs to be amended to recognize citizen’s rights to shelter
taking precedent over the right to private property.

Sub-Section 1 could be amended as follows:

1° the state acknowledges that man, in virtue of his rational being, has the natural
right, antecedent to positive law, to housing/shelter subject to good order.
Ownership of second and third properties should be heavily penalized.

Sub-Section 2 goes some way to redress the imbalance, as follows:

2° the state recognizes, however, that the exercise of the rights mentioned in the
foregoing provisions of this article ought, in civil society, to be regulated by the
principles of social justice.

6.14 Conclusion

The range of proposals in relation to an amendment to the Constitution made
over the last number of years provided the Commission with very valuable
information to consider.

Of particular interest was the Home for Good proposed amendment that
received broad support from many organisations and individuals. Their proposed
amendment is:

Article 43A

The State recognises, and shall vindicate, the right of all persons to
have access to adequate housing.

The State shall, through legislative and other measures, provide for the
realisation of this right within its available resources.

In addition, a number of organisations drew attention to Article 11 of the United
Nations International Covenant (ICESCR). Also attention was drawn to Article 31
of the European Social Charter. Although Ireland has ratified this Charter, it has
not ratified Article 31.
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International Covenant on Economic Social and Cultural Rights (ICESCR) -
Article 11

Article 11.1.
The States Parties to the present Covenant recognise the right of
everyone to an adequate standard of living for himself and his family,

including adequate food, clothing and housing, and to the continuous
improvement of living conditions.

The States Parties will take appropriate steps to ensure the realisation
of this right, recognising to this effect the essential importance of
international cooperation based on free consent.

European Social Charter - Article 31
The right to housing with a view to ensuring the effective exercise of the
right to housing, the Parties undertake to take measures designed:

1. to promote access to housing of an adequate standard;

2. to prevent and reduce homelessness with a view to its gradual
elimination;

3. to make the price of housing accessible to those without adequate
resources.
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