Annex IlI: Working Documents Volume

Probate — discussion of current situation having regard to the principles enumerated in Section 3 of
the Report

Principle 1: Public Information/Guidance

Substantial consumer information and guidance is available online on probate, provided by the
Courts Servicel, by individual solicitors and the Law Society?, by Revenue® and by Citizens’
Information.* This is very detailed and comprehensive. However, given the extent of detail, the
many sources and the absence of an overarching summary guide on all aspects of the process, many
may find all of the information difficult to navigate and absorb. Probate differs from Conveyancing in
that people may apply for probate without using a solicitor. It is understood that this is taken up in
about 6% of applications. In 2022, there were 21,302 incoming applications for Probate and 14,591
grants of probate and administration combined, and 3,439 Grants on intestacies (i.e. where there
was no will).> There were 35,477 deaths in Ireland in 2022, though this includes all ages including
neonatal, perinatal and children.® With over 21,000 (and increasing) probate applications annually
and the option not to use a solicitor, specific high-level advice and guidance for applicants are
essential. There should be a single ‘official’ probate information source, including: what Probate is,
what the process entails, what timelines and costs and potential problems/issues to expect and what
information is necessary to make an application. While the sources cited above are hugely helpful,
they could be brought together in an overall summary ‘ladybird guide’ which will be easy to navigate
and understand, with links to other more detailed sources and guides as necessary. The option to
use a solicitor, or not should also be made clear in overall guidance including the cost and timeline
implications of pursuing a personal application versus an application using a solicitor.

L https://www.courts.ie/probate# The website of the Courts Service contains extensive information on probate
applications and has separate information streams for legal practitioners and lay applicants. There is a cross-
link to the Citizen’s Information probate information (see below) and also to more specific explanatory material
on the probate process and the opportunity to download the necessary application forms. The stream for
solicitors provides extensive additional information/guidance for legal practitioners including fee-calculation
information.

2 The Law Society website, https://www.lawsociety.ie/public/Legal-guides/Wills--Probate also provides
information for clients in relation to wills and probate.

3 https://www.revenue.ie/en/gains-gifts-and-inheritance/statement-of-affairs-probate-form-s2/index.aspx .
Revenue’s website provides information both on the process of completing a Statement of Affairs (formerly
known as the “Inland Revenue Affidavit) which is a detailed lengthy declaration regarding all of the assets of
the deceased, their valuation, details of beneficiaries and their PPS numbers etc.) Revenue’s website also
contains detailed information relating to other relevant aspects of Probate including in relation to valuations of
assets; and Capital Acquisitions Tax and Capital Gains Tax elements.

4 There is extensive step by step explanation and information available at
https://www.citizensinformation.ie/en/death/the-deceaseds-estate/dealing-with-the-deceaseds-estate/

5 Courts Service Annual Report 2022, p. 79. https://www.courts.ie/acc/alfresco/8adf9153-bfec-4402-9c2b-
cc3d51b83da5/The%20Courts%20Service%20Annual%20Report%202022%20FINAL.pdf/pdf#view=fitH

6 Central Statistics Office - https://www.cso.ie/en/releasesandpublications/ep/p-
vsys/vitalstatisticsyearlysummary2022/
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Principles 2 and 3: Fundamental right of disposal of property following death and the necessity for
certainty and accuracy in probate processes

Principles 2 and 3 point to two things. Firstly, a fundamental right is in play affecting large numbers of
the population and involving a solemn and legally precise process. It is essential that the mechanisms
provided by the State, through Revenue and the Courts Service in particular, are readily accessible
and that there is a single clear source of quality high level probate information available when
needed. Secondly, exactitude, proofs and formalities, and forensic scrutiny in probate processes will
take time and require the intervention and time of experts. The Probate Office is an Office of the
High Court and formalities and exactitude are in place i to protect the rights of parties, including the
deceased person, and probate processes are never going to be available in an overnight service.

Principle 4: An efficient and effective process

The only part of the Probate ‘journey’ which has been digitised is the Revenue Statement of Affairs
(SA2) form (digitised in 2020 from a previously-paper based process). Errors, causing queries and
delays, were frequent pre-digitisation due to the complexity of the forms. Revenue conducted
extensive consultations with stakeholders, including end-users, and built validation measures into
the digitised SA2 resulting in dramatic falls in errors and phone queries etc. The SA2 form has 9
parts, many of which have multiple questions (up to 15).” A 44-page online guide assists with
completion of the form. When the form is successfully submitted, the applicant receives an
acknowledgement which in turn is needed for the subsequent probate application. The completed
SA2 form is also transmitted electronically from Revenue to the Probate Office though, at present,
that Office does not have an electronic interface for transferring information from the form though it
has read-access. The existing Probate Office process is manual with application forms and completion
guidance available online. 8 The forms are completed and submitted physically together with
necessary documentation, proofs and attestation, and signatures etc to the Probate Office. The
Courts Service have indicated that some of the communication with applicants on issues arising on
the probate applications is done via email®, though not in relation to flaws which require return of
the application to the applicant. Pre-Covid, there was a ‘Seat Office’ where solicitors could go to the
Probate Office during certain periods and wait in line to submit applications which would be given
an initial check on the spot (e.g. to ensure on the face of it that the application was complete). This
office was closed during Covid and not re-opened. Covid clearly had an impact in Ireland and other
countries, where probate backlogs accumulated which in many cases are still being worked through.

The amount of time it takes to get a grant of probate is prominent in public discourse in a number of
countries looked at —i.e. Scotland, England/Wales (notwithstanding that England/Wales introduced
eProbate some years ago), and New Zealand. In England/Wales, the UK House of Commons Select

7 A number of questions in the SA2 form are stated to relate to information required by the Probate Office.

8 The Courts Service told the group in April 2024 that it has recently piloted a new application form for Probate
and Intestacy which includes a checklist and guidance in relation to each application. To date, it has been
extremely positive and the error rate has been very low on the applications that have been lodged on foot of
this and they hope to release these new application forms across the board in the coming weeks and months.
% The Courts Service told the group (April 2024) that the Probate Office staff use email as the first point of
contact with solicitors if same will suffice and if it is not necessary to return documentation.



Committee on Justice launched a public inquiry into probate late in 2023 and has been taking
written/oral evidence on the subject in recent months.

On the basis of information provided by the Courts Service to the group, the probate process in
Ireland is taking 18 weeks (in 2023). By comparison, in New Zealand, it seems that, in the five years
pre-covid, probate applications took three to five weeks to process and that, as of March 2023, it was
up to ten weeks. In Scotland it is understood that 3-4 months is the average length of time for
probate to come through with smallest/ most straightforward cases from 2 to 8 weeks; and 6
months being a more realistic timeframe for large estates or those with a large number of assets.
England/Wales, the UK MOJ recently indicated in a submission to the House of Commons Justice
Committee that “waiting times are expected to reduce from the current 14 weeks average waiting
time from application to a grant of probate, to 8 weeks by the end of June 2024

The Courts Service have outlined a detailed plan and timeline for digitisation of the probate process.
Substantial planning had taken place for this system prior to 2024 but the project is now funded and
the Courts Service timeline indicates a ‘go-live’ date in Autumn 2025.

Pending delivery of the digitised system, there are significant delays in the present system. The
Courts Service have pointed out that they have very limited staff with the necessary expertise for
probate applications and that a number of long standing staff with extensive expertise had retired in
recent years and are very difficult to replace. It can take between 6-8 months to train new staff
coming into the Office to the required level of expertise to deal with detailed probate applications.
The Courts Service also informed the Group that, like many other public service organisations at
present, they are experiencing considerable difficulty in recruiting and retaining necessary staff.

Staff constraints, extremely high error rates (including in relation to applications submitted by
solicitors — see further discussion below) and the absence of digitisation, together with the volume
of applications, mean that the probate process in Ireland is slow at present. The Group understands
that part of these constraints mean that it can be many weeks following the submission of
applications before they are opened (approximately 11 weeks). Once opened, there may be
substantial errors in a probate application . The Courts Service have indicated that the Probate Office
will deal with minor queries by email but that in many cases the errors require the return of the
applications. There is no ‘expedite’ channel as such for urgent applications.

There does not appear to be any mechanism at present where an applicant (lay or solicitor) for a
grant of probate can track the progress of their application. The group assumes provision of a
tracking service would divert the limited staff resources from the core work of processing
applications.

As indicated above, probate delays are an issue in virtually all jurisdictions looked at. In
England/Wales digitisation less than a complete success in relation to processing times. Overall, the
group believes that the probate in Ireland is taking an undue amount of time. Probate delays can
also cause problems in conveyancing where properties being sold are subject to probate to allow a
sale to be completed. The only formal way to expedite a sale where a property is subject to probate
appears to be a formal application to the High Court for a partial grant of probate to allow for the



property to be sold.® The group would not want to see a situation in which houses in probate
regularly become the subject of High Court ‘de bonis non’ applications. This would not help
consumers nor would it help the Probate Office. In its recommendations, the group suggests that
other options for a properly moderated expedite/decision making process to deal with these
situations. The group noted that in Northern Ireland these issues are dealt with by a quasi judicial
Probate Master in the High Court and that in England/Wales they are dealt with by the Probate
Registrar.

Financial Institutions

The group heard that delays are experienced where executors (or their solicitors) are required to
value all of the assets of a deceased before the probate application and a lack of uniformity of
responsiveness on the part of some financial institutions and/or An Post in providing the necessary
information has been raised with the group. When this issue was examined further and raised with
the financial institutions, it appeared that financial institutions were able to demonstrate appropriate
channels for dealing with this type of request and the group does not consider this issue to be of
sufficient concern to merit specific recommendations.

Principle 5: State involvement in probate process

The grant of probate is a matter for the High Court under Irish law. The main two State bodies
involved in the probate process are the Revenue Commissioners and the Courts Service, which hosts
the Probate Office of the High Court. People seeking a grant of probate cannot go elsewhere. As
already outlined above, Revenue has made very significant advances in their part of the process in
recent years with the digitisation of the old ‘inland revenue affidavit’ into the form SA2 process. As
also indicated, while the Courts Service on a defined and funded pathway to introducing an eProbate
system in 2025, there are significant and unacceptable delays in the current system which are likely
to continue until mid-2026.

Principle 6: Probate applicants’ choice whether or not to use a solicitor/reasonable costs

The Review Group did not concentrate on issues relating to the cost of probate; the main focus of its
attention was on the delays in the probate process which have been the key bone of contention in
public discourse and the key user/consumer issue. The Courts Service fee structure for probate
differentiates between personal applicants and applications via solicitors. In respect of solicitor-
initiated applications, the fee structure is as follows:

Where the net value of the estate is less than €100,000 (fee is €100); less than €250,000 (fee is
€200); less than €500,000 (fee is €350); less than €750,000 (fee is €500); less than €1,000,000 (fee is
€650). Where the net value of the estate exceeds €1m, the fee is €650 plus an additional €400 for
every increment of €0.5m or fraction thereof above the €1m.

The fee in respect of a personal application is double the relevant amounts listed here for solicitor-
initiated applications.

10 This is known as a ‘De bonis non-colligenda defuncti’ application and is extremely unusual.



International comparators are:

e England/Wales: £273 above estate value of £5000; free below that;

e Scotland: less than £50,000 estate value, no fee; £50,000.01 up to £250,000. £276;
Exceeding £250,000, -£554;

e New Zealand — the filing fee for probate and letters of administration is NZ$200.)

The logic to the differential fee structure for solicitors versus personal applicants is based on the
experience that more intervention is required by the Probate Office in processing a non-solicitor
application, including the practice of a one-to-one probate interview conducted with personal
applicants. The Group does not make any comment on this fee structure, other than that the group
assumes, when eProbate is introduced with key validations built into the application process, that
the necessity for a differential fee structure will be kept under review.

Principle 7: Accountability of solicitors who provide probate services:

Solicitors are regulated by the LSRA in respect of the handling of complaints. The Law Society retains
some statutory responsibilities for financial and accounting regulation of solicitors. A client
dissatisfied with solicitor probate services, whether excessive costs or inadequate services, or who is
alleging misconduct of a solicitor, may make a complaint to the LSRA under the Legal Services
Regulation Act 2015. In 2022, the LSRA received 58 complaints regarding excessive legal costs, 5 of
which (8.6%) related to Probate. Also, it received 433 complaints of inadequate legal services in
2022, 74 of which (17%) related to Probate.

Errors/omissions in probate applications: The Courts Service informed the group that Approximately
60 to 70% of all probate applications are queried and that some applications are queried more than
once. Principal reasons for queries are:

e Legal entitlement not set out correctly in Oath

e Incorrect form of Oath completed

e Documents not exhibited correctly

e Jurat on Oath and Affidavits not completed correctly (S.1. 95 of 2009)

e Details of deceased and applicant(s) do not correspond on all papers

e Incorrect documents lodged or copy documents lodged when it should be original
e Incorrect Will uploaded to application on Revenue

e Incorrect fee paid

The majority of applications are lodged through solicitors. The current situation shows that 45-50%
of probate applications submitted by solicitors contain errors/omissions. Errors in probate
applications are not exclusive to Ireland and a certain underlying level of error is likely to remain

11 A submission from the UK MOJ to the House of Commons Justice Committee (published 23/2/24) indicates
that “Over 31% of all applications between August and November 2023 cannot be issued at the first attempt
and HMCTS must stop the application and request more information from the applicant. The two main reasons
for this are either the applicant has not first resolved inheritance matters with HMRC (UK Revenue) or because
it is not clear why only one of two or more executors is applying for probate. A stopped application takes over



even post-digitisation. The Courts Service told the group that the number of solicitors firms
submitting applications has increased very significantly in recent decades and that, many years ago,
only a small number of firms dealt with the vast majority of applications. The guidance from the CS
on requirements for a satisfactory probate application is quite clear and the error rate in solicitors’
applications presents a difficulty which needs to be resolved. Either the solicitors making the
applications have not, on the one hand, fully familiarised themselves with requirements or do not
have fully up-to-date probate knowledge/expertise or, on the other hand, there may be an element
of relying on the Probate Office to ‘correct their homework’. People engaging a solicitor for probate
are entitled to assume that the solicitor has requisite expertise and experience to make an accurate
and error-free application. The Probate Office (and legislative) accuracy and proof requirements are
necessarily exacting and stringent accuracy and proof requirements are a standard aspect of solemn
legal and litigation processes with which legal practitioners should be familiar. The Law Society has
confirmed to the Group that probate is a core subject in the Blackhall Place professional qualification
course for solicitors and that regular CPD courses in the area are available for solicitors. The Group
was also informed by Erin International that it provides (on a commercial basis) a CPD hub online for
probate solicitors where they can register to attend masterclasses and review replays of webinars on
probate subjects. They also provide a service to precheck solicitors’ probate applications, thus
reducing rejection of applications by the Probate Office. They suggested that, if this could be done at
scale, it could make a serious impact on delays.

On 10™ June 2024, the chair of the group was informed by the Courts Service (Head of the Probate
Office) of the positive results of a recent trial conducted of a new probate application form process
which has significantly reduced error rates among solicitors. The information explained that the
pilot scheme has now closed and that 20 firms of solicitors took part in the Pilot Scheme and a total
of 130 applications were received under this scheme. The information pointed out that the scheme
was very successful with the error rate on Probate applications being reduced to 16% from 45%-50%
and to 38% from 60% on Intestacy applications and that the Probate Office is now hoping to launch
the new application form across the office and all 14 District Probate Registries in the coming
months and is currently looking at a Communications plan in relation to same.

Principle 8: Oversight/Review of Probate process

The Minister for Justice has policy responsibility for this area and for the Succession Act 1965. Grants
of Probate and related matters are a matter for the High Court which also makes Rules of Court
governing the processes. The Probate Office is an office of the High Court staffed by civil servants of
the Courts Service. As mentioned above, a key change anticipated in the probate service in Ireland is
the introduction of eProbate by the Courts Service which is expected to ‘go-live’ in late 2025. At
present, there is no formal system in place for periodic review of effectiveness and efficiency of
probate services though, from the genesis of the eProbate project, it is clear that the Courts Service
are working to make operational and strategic improvements in the existing system. This issue is
further addressed in the recommendations of the Group.

twice as much administrative resource to process and waiting time increases depending on how quickly the
customer responds to the request for information”.



Principle 9: Adherence to these principles

As above, the key players on which applicants for grants of probate depend are iterations of the State
—i.e. Revenue and the Courts Service and solicitors. Both State bodies are subject to the law and
their governing legislation. Revenue have made significant strides in the digitisation of the SA2 form
and the Courts Service are embarking on an ambitious digitisation programme for probate which is
scheduled for completion and launch in 2025.

The Courts Service identified the following objectives and projected benefits of eProbate to the
group:

Objectives

* Reduce processing time for probate applications through greatly enhanced validation and
enforced quality controls

* Deliver a positive user experience for legal practitioners and lay litigants throughout the
application process and for Courts Service staff when processing applications

Benefits targeted

e Target to reduce manual data entry tasks for portal submissions by a minimum of 30% by Q1
‘25

e Target to reduce query rate to 30% on online applications within 6 months of portal go-live

e Target to reduce duration of proceedings (wait time) by 50% for online applications within 12
months of portal go-live

e Data-driven insights are available to ensure service delivery can be monitored and
maintained at the desired level

e Reduced pressure on the current housing crisis

eProbate will also mean that the Revenue SA2 and the Courts eProbate systems can be joined up
with consequent user benefits.

The Courts Service have been open with the group in terms of their resource and staffing/expert
capacity constraints and the resulting negative effects on vetting/turnaround times for probate
applications. This in turn leads to the delays/backlogs being experienced by applicants. These
difficulties are also contributed to by the error/omission rate in applications including those
submitted by solicitors. Recommendations for improvement pending the impending digitisation and
on factors to be considered in the context of digitisation, are discussed in the group’s report

As indicated above the LSRA has specific powers under their governing legislation to introduce codes
of practice for solicitors. It is understood that the LSRA has not yet introduced any such codes of
practice. The breach of codes of practice can lead to activation of investigation/ complaints powers
for the regulator. Therefore, regulatory mechanisms already exist, short of additional primary
legislation, for binding measures, where needed, to ensure greater efficiency, standards, cooperation
and accountability to clients of solicitors in probate processes. Though a probate client may make a
complaint to the LSRA, at that point, the problem has already materialised and the use of codes of
practice may bring risk management and client accountability further upstream and enforcing



standards before complaints are generated. The area of codes of practice is discussed further in the
recommendations of the Group.



