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Introduction to SpunOQOut.ie

SpunOut.ie is Ireland's youth information platform by young people, for young people.
SpunOut.ie's mission is to provide young people throughout Ireland with information,
tools, resources and opportunities to enable them to make informed decisions and be
a positive force in their own lives and in their communities.

More than 180,000 young people access resources created by SpunOut.ie each
month, with a further 5,000 reaching out to SpunOut.ie's 24/7 texting support service
50808 on average per month.

SpunOut.ie welcomes the opportunity to submit on the future of the Mental Health Act
2001, the key piece of legislation for people entering hospital for mental health care
and treatment, which is of particular concern to young people dealing with mental
health difficulties.

Recommendations of the Expert Group, 2015

SpunOut.ie strongly welcomed the convening of the Expert Group on Review of the
Mental Health Act, 2001 by then-Minister with responsibility for Mental Health,
Kathleen Lynch, in 2012.

SpunOut.ie further welcomed the publication in 2015 of the 165 recommendations of
the Expert Group. However, in the intervening period, it has been disappointing to note
that many of the Expert Group’s recommendations remain unfulfilled.

SpunOut.ie’s major recommendation at this point is that the Expert Group’s
recommendations be implemented in full, subject to the amendments recommended
by Mental Health Reform as part of this review, which we endorse.



Vindicating the Rights of Young People regarding Mental
Health Treatment

SpunOut.ie’s primary concern regarding any reform of the Mental Health Act is that
the right of young people to consent or refuse mental health treatment is vindicated.

Under the current legislation, young people aged 16 and 17 do not enjoy the basic
legal right of consent or refusal to mental health treatment, including admission to
inpatient mental health services.

This failure to recognise the rights of young people has been particularly egregious
since the passage of the Non-Fatal Offences Against the Person Act, 1997, which
allows for both 16 and 17 year olds to consent to and refuse treatment relating to their
physical health care. While this change was welcome, it has nonetheless created a
two-tier situation for young people, where their voice is sought and valued in some
areas of their healthcare, but not in others.

This division between mental and physical health, and affording essential rights in one
area of care but not in another, is an unacceptable inconsistency under Irish law. It
presupposes that a young person with mental health difficulties of any level of severity
should always be considered incapable of understanding and articulating their own
best interests; and does this despite the welcome realisation that young people can
and must be entrusted with a say in their own physical healthcare needs.

The current legal position is contradictory and untenable: that a 16 or 17 year old may
be rightly considered to have agency over their physical health, including treatment of
cancer and other life-threatening conditions; but that the same agency is inexplicably
denied on matters relating to mental health.

This division of rights has created an unwelcome and unnecessary split between two
forms of healthcare; perpetuating an outdated conception of mental health difficulties
as rendering a person unable to exercise any control of their own life.

Simply put, young people aged 16 and 17 should be able to refuse a particular course
of treatment relating to their mental health, where such a right already exists in relation
to their physical health. The law already recognises that a 16 year old has the capacity
to understand and exercise judgement on their treatment for cancer and other life-
threatening conditions, while not extending the same recognition to mental health
concerns of any sort.

As it stands, all 16 and 17 year olds who have been admitted to inpatient mental health
services are deemed to have been done so on a voluntary basis. Where this is not



done based on the young person’s genuine consent, their admission is still classed as
voluntary based on the consent of their parent or legal guardian.

Continuing to deny 16 and 17 year olds the legal right to refuse or consent to admission
inpatient mental health services has a potentially deleterious effect on the welfare of
these individuals and silences those who may have concerns about the nature or
standards of their course of treatment.

We note that legislating for the rights of 16 and 17 year olds in this regard is a
commitment under the current Programme for Government, and therefore can and
must be implemented as soon as possible within the lifetime of the current
administration.

SpunOut.ie therefore strongly recommends that the Mental Health Act be
updated to explicitly recognise the legal right of 16 and 17 year olds to consent
or refuse treatment relating to mental health difficulties and admission to
inpatient mental health services.



Further Recommendations

As stated above, SpunOut.ie endorses the outstanding recommendations of the
Expert Group on Review of the Mental Health Act, as made in 2015, subject to the
amendments proposed by Mental Health Reform in their submission to this current
process.

In particular, SpunOut.ie would like to echo and highlight Mental Health Reform’s
recommendations in the following areas:

e Updating definitions in the Mental Health Act to replace the term ‘mental health
disorder’ with ‘mental health difficulty’, rather than with ‘mental illness’ as
recommended by the Expert Group; this so as to reduce stigma and excessive
medicalisation of mental health difficulties

e Amending the Mental Health Act to refer to individuals receiving treatment for
mental health difficulties are referred to as ‘persons’ rather than ‘ patients’
throughout; to consistently and clearly acknowledge the humanity of these
individuals

e Revision of the Mental Health Act to ensure all language is gender-neutral, to
ensure that individuals of all gender identities, including those outside the
gender binary, have their needs and experiences represented within this
important piece of legislation

e Strengthening the right of individuals to exercise control over their mental health
treatment by amending the admission criteria relating to a person’s health from
‘risk to health’ to ‘serious risk to health’

e Ensure that a requirement is introduced that capacity assessments incorporate
the involvement of at least one allied mental health professional

e Make provisions to ensure that Advance Healthcare Directives for those
receiving mental health treatment are afforded parity of esteem with those being
treated for their physical health; and that these directives apply equally to
persons who have been involuntarily detained under the Mental Health Act

e Expansion of the rights of voluntary mental health patients to include clearer
requirements around provision of services, rationale for their treatment, and
likely duration of their hospitalisation

e Adequate funding to ensure the right to advocacy and supported decision-
making is available and meaningful



Removal of seclusion or restraint as an option for voluntary patients except in
cases involving serious medical emergencies or where a person’s life is
threatened

Amendment of the legislation to make reference to the rights of families of
people experiencing mental health treatment, including information provision,
support needs assessment, and a role in discharge planning subject to the
wishes of the individual receiving treatment

Establishment of an independent complaints mechanism, involving a fully
funded body dealing with complaints related to mental health service delivery

Restoration of pre-existing criminal sanctions under the 1945 act for abuse or
neglect of people receiving treatment in psychiatric institutions

Clarification of provisions around temporary release orders to specify a
maximum length of time for which such orders apply, include a requirement that
any related conditions imposed on a person be proportionate and necessary,
and set out that a person may not be recalled from leave unless under such
circumstances as explicitly set out in the Mental Health Act



