Submission on draft legislation to amend the
Mental Health Act 2001

The National Disability Authority (NDA) is the independent statutory body with
a duty to provide information and advice to the Government on policy and
practice relevant to the lives of persons with disabilities, and to promote
Universal Design. The comments and advice below address issues related to the
review of the Mental Health Act 2001 (MHA), which fall within the NDA’s
competencies and expertise. The NDA’s points have been organised under the
headings as set out in the call for submissions.

Changes to definitions in the Act

The NDA advises the removal of all references to ‘mental disorder’ in the
language of the Act. Currently the Mental Health Act defines ‘mental disorder’ as
‘mental illness, severe dementia or significant intellectual disability’. The NDA
notes that the Expert Group recommends that ‘disorder’ be changed to ‘illness’,
however the NDA believes that the revised legislation should reflect the move
away from the medical-model of disability that has been ongoing for the last
number of years. Instead, the NDA advises that the term ‘mental health
difficulties’ be used throughout the revised legislation.

Section 3 of the MHA states that a mental disorder may mean a ‘significant
intellectual disability’ and defines this as

a state of arrested or incomplete development of mind of a person
which includes significant impairment of intelligence and social
functioning and abnormally aggressive or seriously irresponsible
conduct on the part of the person.

The NDA advises deleting references to intellectual disability and finds this
definition of a significant intellectual disability to be inaccurate as not all
persons with a significant intellectual disability are abnormally aggressive or
have seriously irresponsible conduct. A person should not be subject to
involuntary admission to a mental health facility based on their intellectual
disability. The NDA advises the deletion of ‘severe dementia’ for the same
reason.

Inclusion of guiding principles

The Mental Health Act currently relies on the idea of ‘best interests’. This is now
considered paternalistic approach to the implementation of its provisions. In



recent years, Ireland has begun to move away from the ‘best interests’ model and
towards a human-rights approach, which empowers the service user and
supports them to be involved in decisions relevant to them. This can be seen in
Ireland’s ratification of the UN Convention on the Rights of Persons with
Disabilities (UNCRPD) and its enactment of progressive legislation such as the
Assisted Decision-Making (Capacity) Act 2015 (ADM Act).

As recommended by the Expert Group, the NDA supports the inclusion of the
following Guiding Principles in the revised legislation:

« Rights-based approach

o Autonomy and self-determination
o Dignity

o Bodily Integrity.

The NDA also advises the inclusion of the principle of a ‘person-centred
approach’.

Several of the above reflect the Principles of the UNCRPD, which applies to the
legislation in question. Article | of the Convention states that ‘persons with
disabilities’ are
those who have long-term physical, mental, intellectual or sensory
impairments which in interaction with various barriers may hinder
their full and effective participation in society on an equal basis with
others.

The NDA also advises that the Guiding Principles are aligned with those of the
ADM Act, in particular:

o To presume the decision-making capacity of a relevant person until the
contrary is proven

o To ascertain and give effect to the relevant person’s will and preferences
e To support the relevant person to make their own decisions.

Finally, the NDA advises that a set of Guiding Principles for children and young
people are included in the revised legislation. The Expert Group was critical of
the absence of any provisions specifically for children and young people in the
original legislation. It does not take into account the practice of 16 and |7 year
olds being able to consent to/refuse treatment in respect of other healthcare
decisions. The current review of the 2001 Mental Health Act should be amended
to afford 16-17 year olds the right to consent to treatment for their mental
health.



Changes to the criteria for detention

As noted above under the “Changes to Definitions in the Act” section the NDA
advises that in relation to the criteria for detention under the Act the specific
references to “intellectual disability” and “severe dementia” be removed as they
are unnecessary. If a person has mental health difficulties and is a risk to
themselves and others it is irrelevant whether they have an intellectual disability
in terms of considerations relating to detention.

Enhanced role for Authorised Officers

The NDA echoes the views set out by the Expert Group report that the role
envisaged for the Authorised Officers did not develop as quickly as had been
anticipated and that in practice Authorised Officers have been much less involved
in the involuntary admissions as other persons named under Section 9 of the Act.
It would be much more appropriate that Authorised Officers were involved in
the processes under Section 9 than for example Gardai. The NDA also shares
the view that an expanded Authorised Officer role could potentially lead to a
reduction in involuntary admissions. In terms of legislative changes the NDA
notes that neither Section 9 nor S.I. 550/2006 currently state that the Authorised
Officer should be working to support the person with a mental health difficulty to
access support in the least restrictive environment, and advises that this be
addressed. The NDA advises that that section should be amended to ensure that
that the role of the Authorised Officer reflects the principles set out above in the
“Inclusion of the Guiding Principles” section.

Interdisciplinary approach to care and treatment

The Expert Group report notes mental health services in general are increasingly
delivered by multi-disciplinary teams in recognition of the non-medical expertise
that may be relevant to care, treatment and detention decisions. The NDA
supports the recommendations of the Expert Group that where a Tribunal
requires the view of an independent psychiatrist this should include an input from
another Mental Health Professional of a different discipline and that a
psychosocial report should conducted at the same time as the independent
psychiatrist report as part of tribunal hearings.

Changes to time limits

Some patients have been detained in mental health facilities for several or more
years. For example, in the Central Mental Hospital some patients are there for
over 10 years. Their Reviews are only required to take place only once a year.
This infrequent review breaches the right of such patients to an independent
review of their detention after a reasonable time, and at a reasonable frequency.
Such patients should have a review every six months and the NDA advises that
the legislation should be amended accordingly. Additionally, the Annual Report of



the Mental Health Commission should provide details of the numbers of patients
who have been detained for 5 years, 10 years and so on, as a means of
highlighting the importance of safeguarding individual civil liberties.

Enhancing safeguards for individuals (including seclusion and
restraint)

The NDA advises that the revised legislation should align with ongoing work in
respect of adult safeguarding and protection of liberty safeguards.

Both of these pieces of work highlight the importance of access to advocacy
services, which is also relevant in this regard. The NDA believes that access to
independent advocacy would be an important provision to include in an amended
Mental Health Act. As stated in the Report of the Commission on the Status of
People with Disabilities:

advocacy is concerned with getting one’s need, wants, opinions and
hopes taken seriously and acted upon... advocacy is essential
because it allows people to participate more fully in society by
expressing their own viewpoints, by participating in management
and decision making and by availing of the rights to which they are
entitled.!

Currently, barriers exist to accessing independent advocacy for many adults at
risk. The NDA notes that the National Advocacy Service has a function to
provide independent advocacy to persons with disabilities, recognising that there
are limits to the numbers of cases it has capacity to take on. Other organisations
also operate in the advocacy space, and the NDA advises that it would be useful
to consider the definition and standards that would apply to an independent
advocate, in order to increase the capacity in this space and to provide
consistency in the quality of available advocacy.

Mental health tribunals

The Expert Group review found that, while it would not be appropriate for the
Mental Health Tribunal to review treatment decisions in general, it would be
appropriate for the Mental Health Tribunal to look at the circumstances in which
treatment was administered to ensure that the correct procedures and guidelines
were followed. In this context the NDA advises that the Mental Health Tribunal
should be empowered to review whether a person with a mental health difficulty

e has the capacity to consent to such treatment

I Commission on the Status of People with Disabilities (1996), Report of the Commission
on the Status of People with Disabilities, page 106.



o has given free and informed consent to such treatment

o that such treatment is the least intrusive and is necessary as a last resort for
the persons health needs

Where an appeal against the decision of the Tribunal takes place, the Act, at
section 19(4), places the burden of proof on the person with the mental disorder
to disprove the diagnosis rather than on the authority/hospital to prove it. This
puts the service user at a disadvantage as against the hospital. This should be
addressed to achieve greater parity between the two parties.

In relation to children and young people the NDA advises that the 2001 Act be
amended so that the Mental Health Tribunals rather than the District Court
conduct reviews of detention orders for children and young people. The
proceedings of such tribunals should be conducted in a manner appropriate for
children and young people and be consistent with the provisions of the
Convention on the Rights of the Child.

Furthermore, the NDA advises that provision be made in the amended legislation
for the child or young person who is subject to a detention order (or a person

acting on their behalf) to apply to a Tribunal for a review or his/her detention on
the grounds that he/she no longer fulfils the grounds for detention under the Act.

Change of status from voluntary to involuntary

The Expert Group recommends the inclusion of a new status of ‘intermediate
patient’. This is a new category of patient, who may have an Assisted Decision-
Maker or Co-Decision-Maker under the ADM Act, to support them to make
decisions. They may not have capacity to make the decision without this support,
but they do not fit the criteria for an involuntary admission. They would have
access to review mechanisms and protections, similar to those involuntarily
admitted, but they are not viewed as ‘detained’. The NDA agrees with the
suggested approach, as it shows an awareness and understanding of practices that
will be in place once the ADM Act is commenced and options to appoint
decision-making supporters become more established.

Capacity and advance healthcare directives

The National Disability Inclusion Strategy 2017 — 2021 (NDIS) was
published in July 2017 and seeks to ensure that a whole-of-government approach
is taken to disability issues. Action |3 commits the Department of Health to
aligning the revised MHA with the ADM Act and the Expert Group
recommendations.

In 2018, a Private Members Bill (Assisted Decision-Making (Capacity)
(Amendment) Bill) sought to amend the ADM Act, which currently excludes



mental health patients from having Advance Healthcare Directives (AHD) which
makes reference to treatment for mental health difficulties fulfilled. This Bill
lapsed with the dissolution of the last Government. The NDA advises that the
revised MHA amends the ADM Act, so as to allow for AHDs which include a
reference to mental health treatment to be fulfilled. AHDs should apply to all
patients, whether they are voluntarily or involuntarily detained.

The NDA also advises that the revised legislation takes into account that mental
health patients may have entered into decision-making support arrangements
prior to their admissions. This means that different decision-making supporters
may need to be involved in decisions around treatment and in recovery planning.

The ADM Act recognises that capacity can fluctuate, and the revised MHA should
also take this into account. The ADM Act introduces a functional test of capacity,
which means that it is the person’s capacity to make a particular decision at a
particular time that should be taken into account. For example, a lack of capacity
at the time of admission does not mean that further decisions relating to the
patient’s treatment should not be discussed with the patient when each decision
is required. A blanket assessment of capacity or an assessment on the basis of a
diagnosis or a disability is not appropriate.

Consent to treatment

Overall, considerations for consent to treatment will need to take into account
the provisions of the ADM Act, 2015. Such considerations will need to start from
a presumption of capacity to consent to treatment, a functional assessment of
capacity where there are concerns about capacity to consent and consideration
for the roles of Decision-making assistants, Co-decision-makers and Decision-
making representatives.

The Expert Group did consider the implications of the (then forthcoming)
capacity legislation. However, the Expert Group noted that they had “been
informed that in practice the vast majority of existing involuntary patients are
deemed to lack capacity to consent to treatment and that it is rare that a patient
will be deemed to be suffering from a mental disorder (as defined in the current
section 3) and yet also deemed to have capacity to make decisions on
treatment”’. However, research suggests that most mental health in patients have
full or partial capacity to consent to treatment decisions and most involuntary in-
patients are likely to have partial capacity2. It appears therefore that the ADM Act
is likely to have a much greater impact on the day to day operation of mental
health services, including involuntary in patient services, than the Expert Group

2 Curley A, Murphy R, Plunkett R, Kelly BD (2019) Categorical mental capacity for treatment
decisions among psychiatry inpatients in Ireland. International Journal of | Law and Psychiatry.



envisaged. The NDA adpvises that the Expert Group’s recommendations in
relation to consent to treatment may need to be revisited in light of same. The
NDA advises that as part of this review the right to have an individual care /
recovery plan should be considered for inclusion in the revised legislation
(currently it is a regulatory requirement of the proprietor to ensure that in
patients have a care plan, though as the Expert Group notes there was poor
compliance with this requirement). Having a right to a care plan would allow
people to give or withhold consent for particular treatments when they have the
capacity (with support) to do so.

The NDA also specifically advises that Section 57 of the Act (Treatment Not
Requiring Consent) should be amended. A requirement should be introduced
such that the free and informed consent of a patient shall be required in all cases
unless in cases of emergency (defined according to the doctrine of necessity)
where the person

o lacks capacity to make a decision with or without support and

e is reasonably believed to lack capacity with or without support and
compliance with section 60 would cause such delay as to lead to harm to the
person

Such emergency treatment should be administered for no longer than 72 hours
(time recommended by the World Health Organisation).

Information and individual care/recovery planning

The NDA advises that the revised legislation adopts a person-centred approach
to recovery planning. This would include involving the patient and their multi-
disciplinary team in the development of their care/recovery plan. If a person has a
decision-making supporter, they should also be involved. The NDA advises that
the legislation will need to be revised to ensure that voluntary in-patients have
the right to information about their rights, including their right to leave hospital,
to be informed about why they are in hospital, their right to refuse treatment,
etc.

As discussed above the NDA advises that all voluntary and involuntary patients
should have the right in legislation (as opposed to a regulatory requirement on
providers) to an individual care / recovery plan to which the individual, their
support persons and their multi-disciplinary team contribute to.

Inspection, regulation and registration of mental health services

The NDA advises that as a priority 24 Hour Staffed Community Houses and
other residential services (hostels, etc.) be regulated (and subject to registration
criteria) by the Inspector of Mental health Services. As discussed further below
inspection should be against standards which have a person centred focus, are



rights-based and developed in consultation with those who have experienced
mental health services.

Provisions related to children

The National Disability Authority recommends that the provisions of the Act in
relation to children and young people should be subject to a number of
overriding guiding principles for children which reflect the international human
rights of children outlined within the UN Convention on the Rights of the Child
and Article 7 of the UN Convention on the Rights of Persons with Disabilities.

The guiding principles set out in Section 4 of the Mental Health Amendment Act,
2018 go some way to meeting the internal human rights of children, particularly
in the emphasis on the views of, and will and preferences, being taken into
account on decisions on treatment. The NDA advises that the Mental Health
Amendment Act, 2018 be commenced as soon as possible. Furthermore, the
current review of the 2001 Mental Health Act should be amended to afford |6-
|7 year olds the right to consent to treatment for their mental health.

The NDA advises that the current review of the Mental Health Act, 2001
considers measures to legally restrict the admission of children to adult
psychiatric units, while noting that this would require the development of
increased child in-patient mental health services.

The NDA advises that the current review of the Mental Health Act, 2001
considers making provision in the Act so that a child or young person who is
subject to a detention order (or a person acting on their behalf) has the right to
apply to a Tribunal for a review or his/her detention on the grounds that he/she
no longer fulfils the grounds for detention under the Act.

The NDA also advises that that the treating consultant psychiatrist and any
independent psychiatrist asked to give an independent opinion on the child’s
admission or treatment have specialist training in child and adolescent psychiatry.

Provisions related to the Mental Health Commission

As mentioned above, the move to a more rights focused, person centred mental
health service model will require a regulatory model which is focused on ensuring
that individuals receive high quality, person centred supports which respect their
rights. Such a regulatory model should be underpinned by appropriate standards.
The NDA advises that the Mental Health Commission be given the legal authority
to set standards for all mental health services and inspect against those standards.



As mentioned above a priority should be legislative changes to give the Inspector
of Mental Health Services to register and regulate all residential mental health
services including 24 hour staffed community residences.

The NDA is happy to continue to input and advise the Department of Health as
relevant and appropriate to assist in elaborating on any of the points raised
above.



