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Head 1 Short title, collective citation and commencement

Provide that:
1) This Bill may be cited as the Disability (Amendment) Bill 2025.

2) The Disability Act 2005 and this Act may be cited together as the Disability Acts
2005 to 2025.

3) This Bill shall come into operation on such day or days as the Minister may
appoint by order or orders either generally or with reference to any particular
purpose or provision and different days may be so appointed for different
purposes or different provisions.

Explanatory note
This Head provides for the short title of the Bill and an updated collective citation for
the Disability Acts following enactment of the Bill.

It further provides that the Minister may make an order or orders in relation to the
commencement of the various provisions of the Bill when enacted.
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Head 2 Interpretation

In this Bill-
‘Minister’ means the Minister for Children, Disability and Equality;

‘Principal Act’ means the Disability Act 2005.

Explanatory note
This Head is intended to set out the definition of key terms used in the General Scheme.
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Head 3 Amendment to section 7 of the Principal Act
Provide that section 7 of the Principal Act is to be amended as follows:

1) By the substitution of the following for the definition of ‘assessment’ in
subsection (1),

“assessment’ means an assessment undertaken or arranged by the Executive to
determine, in respect of a person for whom an application is made under s.9(1):
(@) Whether that person has a disability as defined by sections 2(1) and 7(2) of the Act,
and
(b) Where that person has a disability, the health and education needs (if any)
occasioned by the disability and the health services or education services (if any)
required to meet those needs;”

2) By the substitution of the following for paragraph (2)(b):

“gives rise to the need for services to be provided continually to the person whether or
not a child or, if the person is a child, to the need for services to be provided early in
life to ameliorate the restriction”.

Explanatory note:
This Head amends the existing definition of two key terms in Part 2 of the Principal Act,
but both amendments are considered to be clarificatory in nature.

In relation to subhead [1], the Department notes that the current definition of
‘assessment’ acknowledges that the presence of a disability is a pre-requisite for an
assessment, but does not explicitly provide for the determination of whether or not the
applicant has a qualifying disability as a part of the assessment. This contrasts with
subsections (6) and (7)(a) of section 8, which provide that an assessment officer’s report
of “the results of an assessment” [ss.(6)] must include a determination as to whether
the applicant has a disability within the meaning of Part 2 of the Act.

In ELG v HSE [2022] IESC 14, the Supreme Court (Baker J) clarified that the term
‘assessment’, as defined in section 7 of the Principal Act, applies ‘in respect of a person
with a disability. The Department does not wish to undermine this definition of
‘assessment’ or the ‘threshold test of having a disability’ that it encompasses, so in the
interests of clarity it is proposed to amend the definition of ‘assessment’ to state
explicitly that the process of assessment includes the initial determination of whether
the applicant has a ‘disability’ as defined, a required step for entitlement to an
assessment of health and education needs and the services to meet those needs (if

any).
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Subhead [2] amends the definition of ‘substantial restriction’ for the purposes of Part 2
of the Principal Act in respect of a child by substituting the word ‘restriction’ for the
repeated use of the word ‘disability’. The purpose of an assessment under Part 2 of the
Principal Act is, as set out in the Preamble and the current definition of ‘assessment’, to
determine the health and education needs occasioned to persons with disabilities by
their disabilities. The focus is meant to be on identifying relevant needs and the services
to meet those needs, rather than on the precise nature of the impairment that gives
rise to those needs. The needs arise from the restriction(s) in business, social or cultural
life experienced by persons with an enduring impairment of the kind described in the
s.2(1) definition of disability. This is in keeping with Article 1 of the United Nations
Convention on the Rights of Persons with Disabilities (UNCRPD), which describes
disability, not in terms of impairment alone, but as the product of the interaction
between a person’s impairment and the “various barriers” that may hinder their full and
effective participation in society on an equal basis with others.

The definition of disability in s.2 of the Principal Act is centred on the concept of a
‘substantial restriction’ in a person’s capacity to participate in the economic, social and
cultural life of the State, by reason of a physical, sensory, mental health or intellectual
impairment. The current definition of ‘substantial restriction’ in s.7(2) of the Principal
Act, however, is essentially circular in relation to a child, as it includes the word
‘disability’ in s.7(2)(b). This has contributed to an undue focus on the particular nature
of the impairment which gives rise to a child’s restrictions in capacity, rather than on
the nature of the restrictions arising from that impairment. As the Court of Appeal
observed in AB v HSE [2023 IECA 275 (Whelan J), a binary approach to the medical v
social model of disability is not supported by the 2005 Act, and the proposed
amendment does not change this. The amendment should nevertheless assist
assessment officers in the performance of their functions by clarifying the meaning of
s.7(2)(b) so as to ensure an appropriate focus on the restrictions, that is, the barriers,
that may hinder an applicant in participating fully in society on an equal basis with
others. The amendment will not affect the definition of ‘disability’ as it applies to other
Parts of the Principal Act, nor will it result in a reduction in rights under Part 2, but it
should result in an appropriate focus on the amelioration of restrictions, in line with the
purpose of the Act and the State’s UNCRPD obligations.
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Head 4 Amendment to section 8 of the Principal Act
Provide that section 8 of the Principal Act is amended as follows:
1) By the substitution of the following for subsection (3):

“Where, in respect of an applicant who has been determined by an assessment officer
to have a disability in accordance with this Part, the assessment officer is of opinion
that there may be a need for an education service to be provided to that applicant, he
or she shall, as soon as may be, request the Council in writing to nominate a person
with appropriate expertise to assist in the carrying out of part (b) of the assessment,
as defined under Section 7(1), under this section in relation to the applicant and the
Council shall comply with the request.”

2) By the substitution of the following for paragraph (7)(b)(i)

“a statement of the significant difficulty in communication, learning or mobility or the
significantly disordered cognitive processes, as the case may be, which gives rise to the
need for services,’.

Explanatory note

The proposed amendments are intended to bring clarity to the operation of
assessments in practice. It is intended that these legislative changes will be supported
by guidelines [see Head 5].

Subhead [1] is intended to confirm that the amended definition of “assessment” in Head
3 will not extend the application of s.8(3) beyond what the legislation provides for at
present. Section 8(3) relates to the provision of assistance in the carrying out of an
assessment where, in the opinion of the assessment officer, there may be a need for an
education service. The nature of the assistance is not specified but may be presumed
to relate to the applicant’s possible education needs and related services. The current
definition of ‘assessment’, as clarified by the Supreme Court in ELG v HSE [2022] IESC
14, confirms that the entitlement to a section 8 assessment of health and education
needs and related services arises only where there has been a determination of
‘disability’. However, the low threshold for forming the requisite opinion suggested
through the use of the term ‘may’, together with the requirement to make the request
to the Council ‘as soon as may be’, has resulted in the practice of assessment officers
routinely or automatically making requests to the Council in response to applications
relating to children before any determination of disability has been made. In addition,
there is a risk that the newly amended definition of “assessment”, by expressly including
the determination of disability as part of the meaning of “assessment”, could lead to
more assessment officers making s.8(3) requests before any determination of disability
has been arrived at. The amendment is intended to clarify that the mandatory process
under s.8(3) will continue to apply only where the applicant has first been determined
to have a ‘disability’ as defined. However, there is no intention to undermine the
requirement for an evidence-based finding in relation to ‘disability’. It is intended for it
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to remain open to the assessment officer to seek specialist input under section 8(2),
whether of a clinical or educational nature, where required in making the determination
of whether the applicant has a qualifying disability or not. If there is a need for
educational experience in determining under section 8(2) whether an applicant has a
qualifying disability, the assessment officer can arrange for an assessment to be carried
out by an educational specialist such as an educational psychologist instead of making
a request to the Council. This will be reflected in the guidelines to be produced under
Head 5.

Subhead [2] is intended to encourage a focus on restrictions experienced by the
applicant, in line with the UNCRPD’s acknowledgement that it is the interaction of
certain impairments with external barriers that may give rise to health and education
needs. A focus on restrictions should facilitate a flexible and proportionate approach to
assessments of need where the level of assessment required turns on the particular
circumstances of the case and the significant difficulty in communication, learning or
mobility or the significantly disordered cognitive processes, as the case may be. As with
the amendment to the definition of ‘substantial restriction’, it is not intended to result
in a reduction in rights under Part 2. The obligations under section 8(5) will still apply,
and this may entail a diagnostic approach where it is deemed necessary to determine a
person’s health and education needs. However, the intention is to reduce the pressure
to carry out exhaustive, resource-intensive diagnostic assessments of impairments in
circumstances where this is not necessary to determine needs (in relation to
communication, learning, mobility, etc) occasioned by a disability.
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Head 5 Amendment to section 9 of the Principal Act
Provide that section 9 of the Principal Act is amended along the following lines:
1) By the insertion of a subparagraph to permit an assessment officer to close an
application where

a. an applicant wishes to withdraw the application or

b. where the circumstances are such that an application may be deemed to
be withdrawn.

Explanatory note

It is intended to address a procedural omission that currently exists in relation to the
closure of applications and/or withdrawal of applications by applicants. It will apply in
circumstances where it has become impracticable to progress applications because of
lack of engagement and/or because the applicant has indicated a wish to withdraw the
application.

Department of Children, Disability and Equality | 9



Head 6 Amendment to section 21 of the Principal Act (Guidelines &
closure)

Provide that section 21(1)(a) of the Principal Act is amended along the following lines:
1) By the insertion of a subparagraph to permit the Minister to require the
Executive to issue, within 6 months of the enactment of this Bill, with the
consent of the Minister, guidelines for the purpose of providing practical
guidance in respect of the assessment process under Part 2 of the Principal Act,

such guidance to relate to the following matters:

a. The interpretation of legal definitions in the Principal Act, including the
definition of ‘disability’, and the application of those definitions in the
context of an assessment.

b. The process of determining whether an applicant has a disability within
the meaning of the Principal Act;

c. Therequirement to carry out assessments of health and education needs
in accordance with the legal framework established by the Principal Act
and informed by best practice and applicable standards;

d. Operational matters arising in the conduct of the assessment process;
and

e. The preparation of reports under section 8(6) of the Principal Act.

2) By the insertion of a subparagraph to permit the Minister to make regulations in
relation to the closure of applications under Head 5. The regulations may set out
the circumstances in which an application can be closed and the procedures
associated with that process.

Explanatory note

Subhead [1] is intended to provide for statutory guidelines for the purpose of providing
practical guidance to assessment officers in respect of the assessment process under
Part 2 of the Disability Act. Such guidelines will, without being unduly prescriptive,
improve the fairness and consistency of the process, support and strengthen
assessment officers in the performance of their functions, and facilitate the case-by-
case approach required in determining and reporting on whether an applicant has a
disability and, if so, whether identifying the needs occasioned by the disability requires
a diagnostic assessment or not.

It is noted that the role of the standards determined by HIQA under section 10 of the
Principal Act is to set the quality indicators that apply to the assessment process; the
standards are the desired and achievable levels of performance against which actual
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performance can be measured. The guidance, on the other hand, is intended to be of a
purely practical, operational nature. The guidance will assist assessment officers in
properly understanding the legal framework governing the AON process and enable
them to meet their legal obligations under the Act and applicable Regulations in a
manner that achieves in practice the level of performance set by standards. The
guidance will integrate relevant elements of the Standard Operating Procedure that
currently exists, but which has not prevented the legal errors and non-compliance that
have been found by the courts to invalidate completed assessment of need reports in
cases such as CD v HSE [2025] IEHC 287. However, administrative details may be dealt
with separately on a local level. It is understood that the guidance cannot go outside
the parameters of the provisions of the primary legislation itself.

The contents of the guidelines will include the following:

e Astatement of the legal status of the guidelines and their purpose, which will be
to provide detailed, practical guidance on the operation of the AON process, to
include assistance in understanding the statutory provisions set out in the
legislation without purporting to be a legal interpretation. The guidelines will
also aid in the development and implementation of consistent and user-friendly
operating procedures for assessment officers and assessors.

e The guidelines will emphasise the ‘high threshold’ for entitlement to a statutory
assessment while acknowledging that applicants who do not meet the threshold
may still have needs and service requirements. Where possible and appropriate,
applicants who are determined not to have a ‘disability’ within the meaning of
the Act should be signposted to available services to address the health and
education needs (if any) that may have been identified.

e The guidelines will include information to assist assessment officers in
understanding and applying key terms used in the legislation and in the
guidelines themselves, including terms that will assist in understanding the
component parts of the definition of ‘disability’.

e Where deemed appropriate, the guidelines could include examples to illustrate
the interpretation and application of certain elements of the definition (as for
example, what may constitute a “significant difficulty in communication,
learning, mobility”), whilst emphasising that an exhaustive list of circumstances
in which an applicant will be deemed to meet the definition of ‘disability’ is not
possible.

e The guidelines will outline the legal framework governing the assessment
process. While the guidance itself will be nonbinding, reflecting the statutory
independence of the assessment officers, the guidelines will explain that the
statutory AON process provided for under Part 2 of the Act as amended requires
a determination of ‘disability’ to be made before an assessment of health and/or
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education needs is carried out. The guidelines will outline the process for seeking
specialist input under section 8(2) for making the determination in appropriate
circumstances. It is intended that the guidelines will assist assessment officers in
making a determination of whether a disability exists at the earliest possible
stage in eligible cases after the initial administrative steps have been carried out.
Guidance in relation to the process of determining whether an applicant has a
disability will include a checklist setting out the findings that must be made in
line with the legislation in making the determination:

o Is there a substantial restriction in capacity to carry on a profession/
business/occupation or to participate in social/cultural life?

o Is the restriction caused by an enduring impairment?
o Is the restriction permanent or likely to be permanent?
o Does the restriction result in
= Asignificant difficulty in communication/learning/mobility, or
= Significantly disordered cognitive process?
o Does the restriction give rise to
= A need for continual services (adult/child), or (child only)
= A need for services early in life to ameliorate the restriction?

The guidelines will provide guidance on preparing an assessment report where
a determination of no disability has been made. With due regard to the duties of
public bodies and the requirements of fair procedures, the guidelines will offer
guidance on the information to be included in such reports, including
information regarding the complaint procedure and any recommendations by
the assessment officer in relation to supports or services which may be of benefit
to the applicant notwithstanding the finding that a ‘disability’ within the meaning
of the Act has been established.

Guidance will also be provided on the processes to be followed in carrying out
assessments and preparing assessment reports where a disability is established.
The guidance will assist assessment officers in making decisions as to what forms
of assessment are appropriate in the circumstances of an individual case.

Subhead [2] is intended to address a procedural omission that currently exists in
relation to the closure of applications and/or withdrawal of applications by applicants.
It will apply in circumstances where it has become impracticable to progress
applications because of lack of engagement and/or because the applicant has indicated
a wish to withdraw the application.
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Head 7 Transitional provisions

Provide along the following lines:

The proposed amendments shall apply to any application received by the Executive
where the assessment process has not commenced on or before the coming into
operation of this Bill.

Explanatory Note:

This Head is intended to apply the proposed amendments to any application still
awaiting the commencement of the assessment process, including applications which
have been received by the Executive on or before the commencement date of the
Amendment Act which have undergone administrative processing only (i.e. date
stamped, recording of the application, and other such administrative steps as
referenced in, e.g., Regulation 6 of SI 263/2007 & Regulation 7 of SI 704/2021). Upon
receipt of an application, the Executive carries out certain administrative steps, e.g.,
recording the application and checking for eligibility based on the age of the applicant,
but then the application joins a waiting list. The Principal Act provides that the
assessment process itself shall commence within 3 months of the date of the receipt of
the application, but in many cases, this target date is not met. The Department wishes
for the changes being made in the proposed legislation to apply to any AON application
where the assessment process has not yet commenced, i.e. where no steps have yet
been taken to determine (1) whether the applicant has a disability, or (2) the health and
education needs (if any) occasioned by the disability.

On foot of legal advice, the Department considers that the changes proposed in the
Heads will not reduce or remove the existing rights of applicants under the Act. In fact,
it is believed that these changes, alongside other non-legal measures, will result in a
more robust, timely and effective AON process with downstream benefits for the
provision of relevant services to persons with disabilities.
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