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INTRODUCTION

On 18 November 2025 the Government agreed to the holding of a statutory inquiry in
relation to spina bifida and complex scoliosis services. This followed on from meetings
between the Minister for Health, Jennifer Carroll MacNeill TD and the Tanaiste, Simon
Harris TD and representatives of some of the patient advocacy groups. In order to assist
with the identification of appropriate terms of reference for the promised statutory
inquiry I was appointed by the Minister for Health to undertake a scoping exercise. The
scoping exercise commenced on 3 March 2026 and it was envisaged at that point that it

would be completed within a period of 16 weeks.

Terms of reference for this scoping exercise

2.

The terms of reference for the scoping exercise were as follows:

2.1 The Facilitator shall consult with stakeholders (parents, patient advocates,
CHI clinicians, CHI management, HSE management and Department of Health
officials) in order to assess and consider what steps and/or actions may be

appropriate.

2.2 The Facilitator shall understand the details of discussions at Minister and
Tanaiste meetings with parents/advocates on 29 September 2025 and 12
November 2025.

2.3 The Facilitator shall consider the existing information relating to the
current context of services and the typical model of care/patient journey

through services.

2.4 The Facilitator shall consider the existing information relating to the
number processes of already underway or undergoing implementation of

recommendations as set out in the Appendix.

2.5 The Facilitator shall be mindful of other statutory processes, such as

Coroner’s Inquests which may take precedence.

2.6 The Facilitator shall seek to avoid duplication with other relevant

approaches or statutory processes such as those set out in the Appendix.



2.7 The Facilitator shall explore any modular or sequencing approach that
could be taken to best meet the outcomes sought by the stakeholders including
a patient/family personal statement module ensuring this is conducted in a child

and family centred, non-adversarial manner.

2.8 The Facilitator shall make recommendations to the Minister in relation to
the scope, breadth and format of an inquiry and the contents of potential terms

of reference.

2.9 In making the above recommendations, the Facilitator will consider
previous inquiries and reports with a particular focus on patients in health
settings and identify those areas which it would be appropriate to examine

further and those which have already been addressed by other processes.

2.10 The Facilitator may consider any other matter as agreed by stakeholders

and the Minister with regard to engagement with stakeholders.

The reference at §2.4 to “the existing information relating to the number processes of
already underway or undergoing implementation of recommendations” was a reference
to various other reports or audits that had either been undertaken or were currently in
train. These were mostly processes that had been commenced in relatively recent times.

The Appendix to the terms of reference set out the details of same in tabular format:



Report Commencement [Completion Date [Published
Date

Boston March 2023 July 2023 Sep-23

INayagam - Phase 1 Nov 2023 Aug 2025 IN/A

(risk assessment of a

surgeon)

Nayagam - Phase 2 Sept 2025 Expected early  [Expected

2026 early 2026

HIQA Review (non-CE Nov 2023 Apr 2025 April 2025

springs)

DDH Audit (Thomas) July 2024 May 2025 May 2025

Dickson 2017 May 2017 N/a

2022 Internal on a clinical dept End 2021 Jan 2022 June 2025
(CHI
Summary
report)

HSE Audit on governance and equity [June 2025 Dec 2025/Jan On completion

in patient access and waiting list 2026

management

4. Where the reports in question had been published a link was also provided permitting

access to same. In respect of reports that had not been published (Nayagam Phase 1,
Dickson) it was necessary to seek those from the parties that had commissioned them.
Also, the HSE Audit was published in the course of the scoping exercise and thus

became available to me. Nayagam Phase 2 has yet to be completed.

The various reports provided a useful starting point for the purpose of the scoping
exercise. However, it subsequently became clear that there was a good deal of other
material that it was necessary for me to consider in due course. I sought this from the
relevant parties and it was provided. In the section below detailing the process I
undertook, I set out in greater detail the issues around obtaining documents, questions

of confidentiality and the ability or otherwise to circulate same to stakeholders.

One issue, however, that became apparent at a relatively early stage was the extent to
which the question of hip dysplasia was included within my terms of reference. The title
of the terms of reference referred only to spina bifida and complex scoliosis. On the
other hand, the appendix included a document described as DDH Audit (Thomas) as one
of the relevant processes for me to consider. This audit considered the threshold for
intervention in relation to hip dysplasia operations, particularly insofar as it appeared

that there was a disparity between Crumlin and Temple Street. Furthermore one of the



patient advocacy groups whose contact information I was provided with was the Hip

Dysplasia Advocacy Group.

On the basis that, firstly, it appeared to me that the question of hip dysplasia was clearly
intended to be included within my terms of reference by reason of the inclusion of the
Thomas Audit and the provision of the Hip Dysplasia Advocacy Group’s contact
information, and secondly, given that it was clearly a matter of significant public
concern, I wrote to the Minister on 6 May 2026 pursuant to paragraph 2.10 of my terms
of reference requesting that I would be permitted to consider same for the purpose of
the scoping exercise. The Minister indicated her agreement to this. As such, although
hip dysplasia is not explicitly referenced in the title of the terms of reference for the

scoping exercise it nonetheless falls within its remit.

Patient advocacy groups

8.

9.

In addition to being furnished with terms of reference, I was also provided with a list of
patient advocacy groups who were identified as stakeholders for the purpose of the

scoping exercise along with relevant contact details. These groups were:
1. Spina Bifida Hydrocephalus Ireland;
il. Scoliosis Awareness & Support Ireland;
iii.  Cerebral Palsy Ireland,
1v.  OrthoKids Ireland;
V. Scoliosis Ireland;
vi.  Scoliosis Advocacy Network;
vii.  Spina Bifida Hydrocephalus Paediatric Advocacy Group’
viii. Hip Dysplasia Advocacy Group’

In the section below on the process undertaken I detail my engagements with these

groups and others and the issues that arose in the course of the scoping exercise.



EXECUTIVE SUMMARY

10.

11.

12.

13.

14.

Below I set out a brief summary of the issues discussed in the body of this report.
However, it is important to appreciate the broader context in which the issues described
present. Specifically, in recent years there has been an increasing degree of concern
expressed in relation to waiting times for surgery for children with spina bifida and
scoliosis. This is not simply a matter of deferred treatment. On the contrary it is, and
continues to be, a matter of enormous distress to the children concerned and their
families. This is because of the very real fear that a child’s condition may be seriously
impacted by such delays — in simple terms the passage of time itself can lead to very

significant deterioration particularly in cases of scoliosis.

Thus, delays in treatment must be seen in the broader context of the impact that this
may have on a child’s development or even the capacity for future medical intervention.
Such delays are properly regarded as much more serious and consequential than other

delays in the healthcare system.

These delays can also give rise to very real suffering. The symptoms experienced by
these children are often both painful and very distressing. The impact of this on the child
and the parents who may feel powerless to alleviate their child’s suffering is difficult to

overstate.

It 1s against this backdrop that the length of waiting times and the manner in which
waiting lists have been managed have become an issue of real public controversy over
the last decade or so. The persistence of these concerns particularly in relation to the

issue of communication with parents has been an ongoing feature.

In more recent years there have also been a series of more acute controversies in relation
to the surgical service that have led to a very real heightening of the concerns of parents

to the extent that there is a palpable sense of crisis.

Nature of the scoping exercise

15.

The purpose of a scoping exercise such as the present is not to attempt to resolve any of
the factual disputes or underlying controversies relating to the delivery of care by CHI.

Rather, it is an attempt to impose structure on what might otherwise be a sprawling



16.

17.

18.

19.

multifaceted set of issues spanning three different hospitals (Crumlin, Temple Street,
Cappagh), multiple clinicians and broader governance questions. Ultimately the
purpose is to attempt to recommend clear and workable terms of reference for the
purposes of a statutory inquiry in the event that the government is minded to establish

one.

Experience and practice suggests that it is important that the terms of reference of any
statutory inquiry are defined with a degree of specificity. In the past, where broad or
general terms of reference have been prescribed, the result has sometimes been an
inquiry that is slow and costly. As a matter of statute law, Commissions of Investigation
are explicitly required to specify what it is that is being investigated in their terms of
reference. The same practice applies (at least in more recent years) to Tribunals of
Inquiry. Therefore, it is necessary to avoid recommending terms of reference that are

open-ended or non-specific.

The legislation establishing Commissions of Investigation and Tribunals of Inquiry
each contain a threshold for the sorts of matters that should be referred to them, namely
matters of “significant public concern” or “urgent public importance” respectively. I
don't consider that there is any meaningful difference between either of these thresholds.
However, just because a given matter can be said to be of significant public concern or
public importance does not mean that it necessarily should be the subject of a statutory
inquiry. It is necessary to consider whether the matter in question by its nature is

otherwise appropriate to be the subject of a statutory inquiry.

My terms of reference expressly require that I give consideration to the need to avoid
duplication with other processes. In that regard, numerous other reviews have already
either been completed or been commissioned in relation to the various controversies.
This includes, for example, the HIQA report in relation to non-CE approved medical
devices, the Thomas Audit, the External Expert Panel Review on DDH surgery, the
two-phase Nayagam review, the HSE governance/equity audits and a number of reports
on waiting list management and scoliosis action plans — these are elaborated on in

greater detail below.

However, the fact that some matters have been the subject of other processes or reviews

does not automatically exclude them from consideration by a statutory inquiry. On the



20.

21.

22.

23.

contrary, it is necessary to consider whether a statutory inquiry can add value in
circumstances where those other processes were in some important respect limited, the
results were not published or they were not able to reach specific conclusions in respect
of certain important matters. What my terms of reference require me to do is to consider

avoiding unnecessary duplication as distinct from any duplication.

It is important to understand the inherent limitations of statutory inquiries.
Notwithstanding the hope expressed by many stakeholders that a statutory inquiry
would provide a solution to the various problems that have beset CHI over the last
number of years the stark reality is that it is not the function of a statutory inquiry to
offer solutions. All it can do is attempt to establish what has happened in the past and
based on this make what will be at best fairly broad recommendations. A statutory
inquiry cannot resolve urgent, time sensitive clinical issues nor does it have the capacity
to decide how care should be delivered or resourced. Those are matters for CHI, the

HSE and the Minister.

The manner in which healthcare to children is delivered is something that falls to be
considered in light of evolving medical knowledge and available resources. It is by its
nature a series of complex interlocking operational decisions. A statutory inquiry may
provide insight into what has occurred in the past and some degree of accountability. It

must be understood that it is not a panacea for the problems of the past.

This is not to say that solutions cannot or should not be implemented pending the
conclusion of a statutory inquiry. On the contrary it is vital that insofar as solutions have
been identified in the course of processes that are either complete or have yet to be
concluded that these would be implemented without delay. Given the urgency of many
of the issues already identified in various reports or audits it is patently necessary that
these be addressed in real time and in parallel with a statutory inquiry. Thus, whilst there
may be limitations on what a statutory inquiry can achieve in terms of delivery of
healthcare to children there is no reason that this should impact upon the progressing of

identified solutions.

Relatedly, statutory inquiries do not and cannot establish legal liability or purport to
punish individuals or public bodies. Specifically, the testimony received and findings

made by a statutory inquiry are not admissible in subsequent court proceedings.

10



24.

Finally, in the context of considering what should be included in the terms of reference
of a statutory inquiry, it is appropriate to give some consideration to the question of
resources. Such inquiries have the potential to consume significant amounts of time,
money and the ability of those engaged in the delivery of the service to continue to
deliver it during the course of such an inquiry. This reinforces the need for a degree of
specificity in terms of what is included in any terms of reference. It also underlines the
need to ensure that a statutory inquiry should only look into matters where there is a

clear identifiable benefit to so doing.

Process undertaken

25.

26.

27.

28.

At a high level, the scoping exercise was comprised of two distinct elements, namely
the gathering of documentation from the HSE and CHI and engagement with
stakeholders — in particular patient advocacy groups, affected parents, clinicians, and

representatives of both the HSE and CHL

In relation to my engagement with stakeholders, this was largely conducted on an
informal basis. For the purpose of ensuring maximum engagement and permitting all
concerned to speak as freely as possible [ made it clear that individual views would not
be attributed nor would individuals be named unless necessary in my report. A Data

Protection Privacy Notice was provided to participating stakeholders.

In the course of the scoping exercise I issued two stakeholder letters (3 June 2026 and
7 July 2026) to relevant stakeholders. The first letter outlined my role and the nature of
the exercise [ was undertaking. It also made certain observations in relation to the format
of the statutory inquiry and identified some preliminary views along with a proposed
list of issues that might be considered for inclusion. The second letter listed
documentation that I had received and gave an indication as to what material had been

published, as opposed to what was considered to be confidential.

Of the eight patient advocacy groups that I contacted, four engaged substantively,

namely:
1. Hip Dysplasia Advocacy Group;

il. Scoliosis Awareness & Support Ireland;

11



29.

30.

31.

32.

33.

iii.  Cerebral Palsy Ireland;
iv.  Spina Bifida and Hydrocephalus Ireland;

The four groups that did engage provided me with substantial assistance, including the
facilitation of meetings with parents and in one case family liaison officers. This was
vital to the conduct of the scoping exercise as it gave me some insight into the lived
experience of children and families affected. I also spoke with individual parents which

was likewise of considerable assistance.

I also had detailed engagement with the solicitors for two other groups, namely
1. Spina Bifida Hydrocephalus Paediatric Advocacy Group;
ii. Scoliosis Advocacy Network;

The issue of confidentiality of documentation became an important one during the
course of the exercise insofar as engagement with these latter two groups was
concerned. A substantial amount of the material I received from both CHI and the HSE
was identified as being confidential in nature. This arose in circumstances where the
material was the output of various confidential internal investigations or reports, where
those who had participated in them had been given assurances of confidentiality. Given
the non-statutory nature of my appointment, I considered that I was bound by such
confidentiality and that in simple terms it was not within my gift to set it aside or

otherwise waive it.

Necessarily this meant that I was not in a position to provide significant amounts of this
material to some of the stakeholders who sought to have access to same for the purpose
of the exercise. This became the focus of considerable discontent on the part of some of

the patient advocacy groups.

The engagement with the Spina Bifida Hydrocephalus Paediatric Advocacy Group and
the Scoliosis Advocacy Network centered around the confidentiality attaching to many
of the unpublished reports that I was provided with by CHI and the HSE. These groups
argued, through their solicitor, that the fact that this material had not been provided to
them limited their ability to meaningfully participate in the scoping exercise.

Specifically, they complained that it made it impossible for them to comment or make

12



34.

35.

36.

appropriate submissions in respect of the question of unnecessary duplication. They also

expressed unhappiness with certain aspects of the scoping exercise.

Ultimately, in a letter of 18 June 2026 from the solicitors representing these two groups,
they formally withdrew from the scoping exercise stating that they would instead pursue
their own terms of reference through the Dail. Subsequently one other group, Scoliosis
Ireland, withdrew for the same reasons. One other group, OrthoKids, acknowledged

receipt of correspondence from me but did not otherwise engage.

I was also contacted by solicitors representing the parents of the late Harvey Morrison
Sherratt. It was indicated that they would not be making detailed submissions in
circumstances where there was a pending incident review and coroner's inquest

underway in respect of the circumstances surrounding his death.

During the course of my engagement with the various stakeholders, a number of key

themes emerged:

1. The views were divided as to the appropriate format of any statutory inquiry.
The patient advocacy groups that withdrew from the exercise clearly
favoured a public tribunal, whilst most clinicians and staff expressed
preference for a commission of investigation model citing concerns about

resourcing and the identifiability of children even with pseudonymisation.

i1. The parents and advocacy groups I spoke to all described their engagement
with the health care system as exhausting, opaque and expressed the view
that it was necessary to shout loudly to make their voices heard in order to
receive timely care. The clear implication was that those who were less

assertive might be disadvantaged.

iii.  Poor communication in relation to waiting list status, appointments and
follow-up appointments was a persistent theme. Many of those I spoke to
also made the point that this gave rise to entirely unnecessary personal strains
in terms of family life. The frustration of parents I spoke to in relation to this

was palpable.

13



iv.  Another theme that arose on a fairly consistent basis was the position of
children who transitioned into adult care. There was a fairly universal view
that children who were ageing out of the service were poorly supported and
that a sharp cutoff in terms of support arose when they turned 18. There was
a feeling amongst some that adults with spina bifida and scoliosis were
essentially invisible and had been neglected. They had significant struggles,

including in relation to mental health issues and addiction.
V. Another recurring theme was that of significant mistrust of CHI.

vi.  Some of the clinicians I spoke to expressed real concerns in respect of the
lack of protected academic time and limited data systems and outcome
registries which, had they been in place, might have been more likely to flag
some of the acute issues that arose particularly in Temple Street in recent

years.

vii.  In relation to the intervention threshold as regards hip surgery, a number of
the parents I spoke to recounted being told that their child was in urgent need
of surgery which was presented to them as being entirely necessary. Some of
them indicated that they felt pressured or manipulated into agreeing to
surgery. This gave rise to significant feelings of guilt and self-reproach in the
light of the findings of the Thomas Audit. Some parents raised suspicions in
respect of a possible financial motive underpinning the apparently

significantly lower intervention threshold in operation at Temple Street.

37.  More generally it became apparent to me during the course of the scoping exercise that
the patient advocacy groups with whom I engaged carried out an important function in
assisting parents to navigate what may otherwise appear to be a complex and opaque
health system. The fact that there is a need for such groups is, of itself, notable. They
certainly appear to fulfil an important role in terms of the provision of information that

one might have expected the health system itself to carry out.

Background to CHI and the issues

38.  The three Dublin children's hospitals had separate governance until the establishment

of Children's Health Ireland in 2019. The purpose of this was to unify them ahead of the

14



39.

40.

41.

42.

construction and opening of a planned new children's hospital. The HIQA report, in
respect of the use of non-CE approved medical devices, noted that the resulting
governance structure that was put in place from 2019 may have placed an unrealistic
workload on clinical directors and senior managers. It also noted that much of the
upheaval discussed in the report occurred against a backdrop of substantial
organisational change. That is something of a recurring theme in the controversies that

have arisen over recent years.

In relation to the specific issues arising in respect of spinal surgery, it is important to
understand that Ireland has a notably high rate of spina bifida. From 2015, the spina
bifida multidisciplinary team was centralised at Temple Street. A review in 2017 found
inadequate paediatric urology and spina bifida services which had been split across two
hospitals. It recommended consolidation in Temple Street. This report proved
controversial amongst clinicians, some of whom did not accept its findings. Although
the report was never published, CHI nonetheless implemented many of its

recommendations.

Waiting times and poor communications in respect of the management of waiting lists
have been persistent issues over a long period of time. Significant attempts were made
to address this, particularly in the aftermath of the COVID-19 pandemic which
negatively impacted waiting times. During this period there was a significant rise in the
number of surgeries. However, there were also a number of significant incidents
resulting in seriously adverse outcomes for child patients. This appears to have triggered

internal and external reviews of the surgical service, particularly in Temple Street.

One of these, which is described as the Boston report, was conducted in 2023 as a
confidential peer review. In or about this time there was also a protected disclosure in
relation to the surgical service at Temple Street. A follow up exercise was then
commissioned from Mr. Selvadurai Nayagam. He was asked to provide a report in two
phases. Phase 1 was a risk assessment in respect of a specific surgeon, whilst Phase 2
was a significantly broader review of the surgical service, including questions of

governance.

In August 2023, CHI disclosed that unapproved medical devices, i.e. springs, had been

used in three spinal surgeries between 2020 — 2022. This became a major public

15



43.

44,

45.

46.

controversy and led to the Minister for Health requesting HIQA to undertake a statutory
investigation into it. HIQA produced a final report in April of 2025.

Separately, a protected disclosure in October 2023 raised concerns to the effect that
Temple Street was adopting a much lower surgical threshold for intervention in the
context of hip dysplasia surgery than that which was in operation in Crumlin. A
subsequent independent audit appeared to confirm a very significant divergence in
practice between the two hospitals. This of itself gave rise to a concern that children

were possibly undergoing unnecessary hip surgery at Temple Street.

In addition to these issues of public controversy a further issue emerges from the
documents provided to me in the course of the exercise which has perhaps not been the
subject of as much attention. This concerns a group of children who have been referred
to as the Crumlin Orphans'. The documentation suggests that for reasons that are not
entirely clear, they may have received a lower degree of care as compared with other

children who were transferred to Temple Street in 2008.

In light of the foregoing, I group the issues that merit consideration for the purpose of

inclusion in a statutory inquiry into four broad areas:
1. Waiting lists;
ii. Spinal surgery;
ii1.  Hip surgery intervention threshold;
iv.  Crumlin Orphans;

These are each considered in turn below.

Format of the statutory inquiry

47.

In relation to the format of the statutory inquiry, I consider that the core decision to be
made is whether it is a Tribunal or a Commission. Both of these are statutory models of

inquiry and both share the same essential statutory powers. Namely, they both are

!'T am conscious that some of those concerned may be offended by the expression Crumlin Orphans. However,
it is the term that has been used within CHI to describe this cohort of patients. I use the term in this report as it
strikes me that the fact that this cohort of patient was, firstly, identifiable and, secondly, was identified by a term
that seems to acknowledge the fact of their neglect is, of itself, significant.
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48.

49.

50.

entitled to compel the attendance of witnesses, the production of documentation and
both are underpinned by criminal sanction in the event of non-compliance. Tribunals
and Commissions have similar statutory provisions in respect of the privilege against

self-incrimination and the non-use of such material in subsequent criminal proceedings.

Importantly, both forms of inquiry result in the publication of final reports. In other
words, notwithstanding the fact that some part (or all) of the preceding process may
have occurred in private, the ultimate output of both forms of statutory inquiry is a report

that is available to the public.

The primary difference between a Tribunal and a Commission is that the work of a
Tribunal generally occurs, (by default at least), in public whilst Commissions operate
(again, by default) in private. Because of this, Tribunals are generally substantially more
adversarial in nature, whereas Commissions prioritise voluntary cooperation of those
with whom they engage. In general, there is a view that Commissions tend to be
somewhat more efficient in terms of time and resources, although this has not always

been the case.

I recommend that the statutory inquiry, which is the subject of this scoping exercise,

should be in the form of a Commission. I do this for a number of reasons:

1. First and foremost, the inquiry will concern the medical treatment of
children. By its very nature, this means it will consider the sensitive medical
information of children that is the subject of specific protections, for example
under the GDPR and the Data Protection Act 2018. Given the relatively finite
number of children affected by spina bifida and scoliosis, there is a
significant risk, even in the event of anonymization or pseudonymization,
that the children concerned may be identifiable by reference to the nature of

their medical conditions or other details.

ii. Some of the issues that will have to be considered by the statutory inquiry
may well need to do so by reference to sampling methodologies. This is
something that is more readily achieved within the more flexible framework

of a Commission.
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51.

iii. A Commission is more likely to encourage broader participation, particularly
from families and children who might otherwise be reluctant to participate in

a process that takes place primarily in public.

iv. A Commission is somewhat less likely to impact on the time required by
clinicians and other staff for participation thereby lessening the ongoing

delivery of care.

In my view the balance lies quite decisively in favour of a Commission as opposed to a

Tribunal, particularly having regard to the subject matter to be enquired into.

Waiting lists

52.

53.

54.

It is clear that the significant delays that have arisen over a number of years in relation
to the operation of waiting lists have been a source of widespread distress to families
and children concerned. This has been the subject of a number of major reports
commissioned by CHI and the HSE which I consider in some detail in the body of this
report.

One of the most significant of these is the Collison Report published in December 2025.
This had been commissioned by the HSE for the purpose of gathering and relating the
lived experience of a random sample of children and families who were on the relevant
waiting lists in October 2025. In addition to providing some of the relevant statistical
background in terms of delays, the report also sets out a description by affected families
of the specific challenges they faced by reason of such delays. This included the
cancellation of appointments and removal from waiting lists without notice and,
strikingly, the fact that a child's classification or status on a waiting list in terms of

urgency wasn't something that was shared with the family.

A related exercise was undertaken by the HSE and published in June 2026. This is an
audit in respect of operation of waiting lists. It found that there was no clear evidence
of inequitable access as between public and private patients. This audit was substantially
more focused on some of the more technical and systems-level processes underlying

persistent problems in relation to management of waiting lists.
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55.

56.

57.

58.

Another relevant exercise was an audit undertaken in 2024 for the purpose of reviewing
the extent to which a substantial allocation of monies in 2022 for the purpose of dealing
with waiting lists was applied to the intended purpose. That audit concluded that some
of the funds were spent on roles and equipment within the broader service rather than
being directed exclusively towards the patient group in question, i.e. children with spina
bifida and scoliosis. It identified that there was an “expectation gap” in relation to the
manner in which the funding was spent and sought to understand some of the reasons

for this.

A further report of relevance is a document which is variously described as the 2022
Internal Report on a Clinical Department or the “unpublished report”. This was a
confidential internal HR report which appears to have been leaked to the media in 2025
and later published in full on the internet. Amongst other things, it alleged serious
irregularities in respect to a number of NTPF-funded urology clinics that ran between
December 2020 and March 2021. This was the subject of extensive and in-depth media

coverage and resulted in a referral by the HSE to the Gardai.

Ultimately, the Gardai considered it unsuitable for investigation. In addition, testimony
given by NTPF and CHI officials to the Public Accounts Committee would appear to
cast doubt on suggestions that NTPF funds were misused or that patients were seen out
of turn. As such, and notwithstanding the very significant degree of public controversy
and attention this matter has received, the circumstances underpinning it remain obscure

and unclear.

In relation to the promised statutory inquiry, I recommend that the following issues

should be included in the terms of reference of same:

1. There should be a personal/family statement module for patients and families
affected by spinal surgery waiting lists delay between 1 January 2019 and 31
December 2025;

11 The statutory inquiry should also investigate CHI's response to waiting time

delays and waiting list management issues during the same period.

iii.  The manner in which the 2022/23 Scoliosis and Spina Bifida Action Plan

funds were actually spent should be investigated.
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iv.  The circumstances surrounding the five urology clinics referred to in the
“unpublished report” and their compliance with NTPF rules should be

investigated.

Spinal surgery

59.

60.

61.

62.

63.

A number of quite acute concerns emerged in relation to the spinal surgery service in
the period 2020-2023. These were largely centered around a clinician I describe as
“Consultant A” in this report who worked in Temple Street. In this period, concerns
were raised in respect of what appeared to be high rates of postoperative complications
and infections, as well as a specific controversy arising from the use of non-CE marked

springs in three surgeries between 2020 and 2022.

As a result of this, the HSE commissioned the Nayagam review in November 2023.
Although Phase 1 of this has been completed, the main part of the review is ongoing. It
is important to appreciate that the terms of reference underpinning this review make it
clear that it goes substantially beyond Consultant A's individual practice and includes
an assessment of the broader environment in which he was operating. This is expressed
to include physical resources, staffing, multidisciplinary working and governance issues

across CHI.

Phase 1, which has been completed, is in the form of an as yet unpublished risk
assessment relating to Consultant A. This comprises a review of 91 cases from 2019 to
2022. 1t 1s anticipated that a final report, including both phases will eventually be
published.

I conclude that the scope of the ongoing Nayagam review, and in particular the fact that
the final report is to be published, means that a statutory inquiry into the same matters
would result in an unnecessary duplication. In that regard, I lay some emphasis on the
fact of Mr Nayagam's independence, specifically relevant expertise and the apparently

comprehensive scope of the exercise he is undertaking.

Separately, but relatedly, it is necessary to consider the HIQA report into the use of non-
CE approved medical devices. This report, which is highly detailed and was published
in April 2025, concludes that the use of these devices was well intentioned but improper.

It sets out a detailed account as regards the apparent bypassing of appropriate ethics
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64.

65.

66.

67.

68.

approval processes and the lack of adequate patient consent documentation. The report
also notes that the springs that were used were made of unsuitable corrosion-prone

material and that this was contrary to Consultant A's description of the devices.

The HIQA report identified widespread governance failures at Temple Street, in
particular the absence of a formal approval process for such devices along with
inadequate oversight and inconsistent procurement and theatre policies. It also noted a

culture that did not appear to support staff raising concerns.

I conclude that a statutory inquiry into the same issues as those canvassed in the HIQA
report would, by its nature, result in a substantial degree of unnecessary duplication,
particularly having regard to the very detailed nature of the HIQA report and the fact
that it has been published. However, I identify a key factual dispute that the HIQA report
and investigation was not in a position to resolve which is appropriate to include in the

statutory inquiry.

This concerned an account given by Consultant A and another surgeon who both
maintained that they had informed the then CHI CEO about the intended experimental
use of the springs prior to the relevant surgeries in February of 2020. This account
appeared to be supported by a contemporaneous letter. The CHI CEO denied that any

such discussion had taken place.

This is obviously a matter of very significant relevance in the overall context of this
issue. It is also a controversy that was considered sufficiently serious, that CHI engaged
a law firm to conduct an internal investigation as to whether CHI management was
aware of the intended use of the springs. The report arising from that internal

investigation has not been published although it was provided to me.

Although I conclude that there is a clear issue of duplication in terms of the HIQA
investigation and report into the use of non-CE approved medical devices generally, the
question as to whether or not Consultant A made the management of CHI aware of the
intended use of unapproved springs in advance of the surgeries was not resolved by that
investigation and report. As such, it is a significant issue of public concern that remains
outstanding. It is also relevant that, unlike HIQA, a statutory inquiry would have powers

of compulsion of both witnesses and documents.
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69.

Therefore, I recommend that this specific and discrete issue would be included in the
terms of reference of the statutory inquiry. Specifically, I recommend that the statutory
inquiry would investigate whether CHI management was aware of the use or intended

use of the non-CE marked springs at Temple Street between 2020 and 2022.

Hip Dysplasia

70.

71.

72.

73.

The issue that arises in respect of hip dysplasia is focused on the question of whether
the intervention threshold for surgery that was applied by Temple Street was
appropriate. This became a matter of concern in October 2023 by reason of a protected
disclosure which suggested that Temple Street was adopting a much lower surgical
threshold than that which was applied by Crumlin. As a result of this, the HSE
commissioned Simon Thomas, a Bristol-based paediatric orthopaedic surgeon, to
conduct what was essentially a desktop audit of patients across Temple Street, Crumlin

and Cappagh between 2021 and 2023.

The result of this audit was published in May 2025 and the findings of it were stark. He
considered that surgery was indicated in only 40% of the cases where it had been
undertaken in Temple Street and 21% of the cases where surgery had been undertaken
at Cappagh. By way of contrast, surgery was indicated on foot of this desktop review in

98% of the cases where there had been a surgical intervention in Crumlin.

This led to the potential implication that many of the children who underwent surgery
at either Temple Street or Cappagh may have done so unnecessarily. Mr Thomas
concluded that the disparity was too large to be explained by any normal measurement
variation and that it warranted further inquiry. He cautioned that the fact that in a given
case it might be said that the surgery did not appear to meet the criteria for intervention,

did not necessarily prove that the surgery was unnecessary.

In the course of the scoping exercise I undertook, one of the clinicians I spoke to
disputed the conclusions of this report and contended that it did no more than reflect the
view of one expert. The clinician in question suggested that it might well be appropriate
to adopt a prophylactic surgical approach in relation to surgery of this sort. In other
words, it may be appropriate to intervene surgically at a young age for the purpose of

avoiding other adverse outcomes later in life such as the necessity for hip replacement.
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74.

75.

76.

77.

78.

Since the conclusion of the Thomas Audit, a further and more in-depth review has been
commissioned. This is described in the report as the External Expert Panel Review. This
is a review that is currently ongoing and is being undertaken by a number of
international experts. Therefore, it will not be amenable to the criticism that the outcome
of the exercise will reflect the view of only one expert. Instead, it is intended to reflect

the generally accepted view amongst international experts in this area.

In addition, the External Expert Panel Review will cover a substantially larger cohort
of patients, i.e. children who were operated on between 2010 - 2025 at Temple Street
and Cappagh. Like the Thomas Audit it is essentially a desktop review and won't include

interviews with patients or families.

I consider this to be an important consideration given that the lived experience of
patients and families won't be captured by the External Expert Panel Review nor will
there be an examination of the testimonies of parents in relation to the question of
consent to such surgical procedures. This is not a criticism of the exercise being
undertaken by the External Expert Panel Review. Rather, it suggests that a statutory
inquiry may well be in a position to investigate aspects of this issue that will not be

captured by the review.

I recommend that the intervention threshold issue should be included in the scope of the
promised statutory inquiry as a distinct module. In terms of the specifics of this, I
recommend that it should cover a period from 1 January 2019 to 31 March 2025 and
relate solely to Temple Street and Cappagh. I do not see a basis for including Crumlin
in circumstances where the results of the Thomas Audit would appear to suggest that

no issue arose there.

I recommend that the statutory inquiry should specifically investigate whether the
intervention threshold applied by Temple Street and Cappagh was appropriate, and if
not, the reasons why such a threshold was adopted. The statutory inquiry should also
investigate the extent to which CHI management was aware of any divergence, and if
they were not aware why this was so. In the event that the statutory inquiry identifies
the existence of a divergence in terms of the intervention threshold, it should also

inquire to the motive behind this.

23



79.

In terms of sequencing and timing, I recommend that the module dealing with hip
dysplasia should await the outcome of the External Expert Panel Review’s report in
circumstances where it will necessarily inform any view as to what might or might not

amount to a normal or appropriate threshold for surgical intervention.

Crumlin Orphans

80.

81.

82.

&3.

In 2008, following a review of paediatric neurosurgery services, the HSE decided to
consolidate spina bifida care in Temple Street. This meant that new patients (in practice,
mostly infants) from that point on would be directed to Temple Street and that existing
patients in Crumlin would transfer there over time. However, it appears that a distinct
cohort of children never actually transferred to Temple Street and became known within
CHI as the Crumlin Orphans. By reason of the fact that children age out of the service
provided by CHI, over time the number of children in this cohort has reduced. However,

it would appear that it may well have amounted to several dozen children in the past.

It would appear from the documentation that I have received that this cohort received
notably inferior care as compared with children who were under the care of Temple
Street's multidisciplinary team. Whilst it is not entirely clear why this was so, it would
appear that it may have been by reason of the retirement of key staff in Crumlin who
were not replaced subsequent to 2008. Given that spina bifida requires coordinated,
multidisciplinary care (spanning urology, neurosurgery, social work, psychology, etc.)
this meant that there were potentially significant adverse outcomes for the children

concerned.

During the course of the scoping exercise I interviewed a parent of an affected child
who described a significant struggle over the course of 17 years to access services which
would have been readily available had the child been under the care of Temple Street.
This apparent disparity in terms of the level of care that was afforded to some children
and apparently denied to others appears to have been acknowledged internally within
CHI as far back as 2014. It is something that also features in the Dickson report from
2017 and the unpublished report from 2022.

Although the issue was acknowledged, it is not at all clear that any concrete remedial
action was taken in relation to this. A more recent internal CHI document from October

2025 appears to suggest in somewhat guarded and conditional language that the
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&4.

85.

remaining patients within this cohort have access to the multidisciplinary team at
Temple Street. However, this would appear to be in stark contrast with what I was told

by the parent to whom I spoke.

Although the issue that arises in respect of the Crumlin orphans does not impact a large
number of children, it is nonetheless, in my view, an issue of significance. It is
potentially capable of being regarded as a significant organisational failure given that

appropriate care was available within CHI in Temple Street.

I recommend that it be included within the terms of reference of the statutory inquiry

and that the following matters in particular will be looked at:

1. If the Crumlin orphans received a lower standard of medical care than
children that were under the care of the multidisciplinary teams in Temple

Street from 2008 to the present, and if so, why?
il. What the lived experience of children and families affected was?

iii. ~ Whether the management of Crumlin/Temple Street, the HSE and CHI were

aware of this apparent disparity in terms of care?

iv.  What response, if any, there was to address the issue?

Modularisation and related issues

86.

87.

My terms of reference require me to consider the question of modularisation of the
statutory inquiry and also other issues relating to sequencing. As will be apparent from
the above, I recommend that there would be four distinct and separate modules 1i.e.
waiting lists, spinal surgery, hip dysplasia and the Crumlin Orphans. The module
relating to waiting lists can be further split into the non-adversarial personal family

statement module and the broader management response issues.

As regards the sequencing of the various modules, the only recommendation I make is
that the hip dysplasia module should await the outcome of the external expert panel
review. | also note that the family statement module could proceed before the other

modules given that it is intended to be a non-adversarial module.
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88.

&9.

Separately, I note that it is likely that a sampling approach will be required in the context

of the hip dysplasia module given the potentially large number of children affected.

Given the focused nature of the terms of reference I propose, I recommend that a single

member commission would be appropriate.

Summary of recommended terms of reference

90.

91.

By way of summary the following are the specific terms of reference that I recommend

in relation to the proposed statutory inquiry.

I recommend that the following in relation to the issues concerning waiting lists and

management of waiting lists:

11

1il.

There should be a distinct personal/family statement module in which
patients and children who were awaiting spinal surgery or assessment would
be allowed to give testimony in relation to their experiences in relation to the
impact of delays and management of waiting lists had on them. As with the
other recommended terms of reference below concerning waiting lists I
recommend a temporal scope from 1 January 2019 to 31 December 2025.
This should not be confined to any specific hospital but rather should apply
to CHI generally during this period. I recommend that this module would be
conducted on a non-adversarial basis — i.e. those who give testimony would

not be subject to cross examination.

This module should also include the possibility of the Commission seeking
the production of such documentation in relation to the children and families

who seek to give evidence as may be considered relevant and necessary.

Although the issue of CHI’s response to the issues that arose in relation to
delays in waiting times and management of waiting lists generally is the
subject of a distinct module, CHI should be provided with an opportunity to
respond to or address in general or aggregated terms the issues arising from

this module.
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92.

93.

iv.  Separately the statutory inquiry should inquire into the response by CHI to
delays in waiting times for spinal surgery or assessment across CHI during

the period 1 January 2019 to 31 December 2025.

V. Inquire into the response by CHI to the management of waiting lists for spinal
surgery or assessment across CHI during the period 1 January 2019 to 31
December 2025.

vi.  Inquire into how the funds allocated on foot of the Scoliosis and Spina Bifida
Action Plan 2022/23 were spent and in particular whether they were applied

to reduce waiting times.

vii.  Inquire into the circumstances surrounding the 5 urology clinics that were
held between December 2020 and March 2021 referenced in the 2022
Internal Report on a Clinical Department and assess whether they comply

with applicable NTPF rules.

In relation to issues relating to spinal surgery I recommend that by reason of the fact
that there i1s a significant ongoing review (the Nayagam Review) there would be an
unnecessary duplication if a statutory inquiry were to embark upon a consideration of
the same issues which include both a clinical review and issues of governance.
Similarly, as regards the use of non-CE springs in the course of surgeries I note that this
1s a matter that has been the subject of an extensive review by HIQA which has been
published and suggest that to cover the same issues in the context of a statutory inquiry

would amount to an unnecessary duplication.

However, I identify a discrete issue in relation to a specific matter of fact that the HIQA
review was unable to determine — namely the question of whether the surgeon involved
(whom I refer to as Consultant A) made the management of CHI (specifically the CEO)
aware of the intention to use the non-CE marked springs in advance of the relevant

surgeries. | recommend that the following issue would be considered by the statutory

inquiry:

1. Inquire into whether the management of CHI were aware of the use or
intended use of the non-CE marked springs in surgeries undertaken at

Temple Street Hospital by Consultant A between 2020 and 2022.
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94.

95.

As regards the issues that have arisen in relation to hip dysplasia I note that there is an
ongoing review being conducted by an External Expert Panel that is likely to
significantly inform the work of the statutory inquiry in the context of what is described
as the intervention threshold for this type of surgery. However, having regard to the fact
that this is essentially a desktop review I take the view that the issue of unnecessary
duplication does not arise here. As such I suggest that the statutory inquiry would

consider the following issues:

1. Inquire into whether the surgical intervention threshold for DDH in
operation at Temple Street and Cappagh during the period 1 January 2019 —
31 March 2025 in respect of DDH cases was appropriate and justified.

il. Insofar as that intervention threshold may have deviated from what was

appropriate and justified the reasons for this.

iii. ~ Whether the management of CHI and/or Cappagh were aware of any such
deviation in respect of the intervention threshold and how they responded to

same.

iv.  In the event that the management of CHI and/or Cappagh were not aware of

any such deviation why they were not so aware.

The final issue I recommend for inclusion concerns what are described as the Crumlin
Orphans —1.e. a cohort of children that were not transferred to Temple Street from 2008
onwards. As a result they remained in Crumlin where it appears that they may have
received a level of care that was significantly less than that afforded to children in
Temple Street. I recommend that the statutory inquiry would consider the following

issues:

1. Inquire into whether the cohort of patients known as the Crumlin Orphans
received a lower standard of care from 2008 to the present as compared with
children under the care of the Spina Bifida Multi Disciplinary Teams at
Temple Street?

il. If so, why?
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iii.  What was the experience of patients and their families within this cohort

during that period?

iv.  Whether and to what extent the management of Crumlin and Temple Street,

the HSE and CHI were aware of this?

V. What response was forthcoming in relation to the issue?

NATURE OF THE SCOPING EXERCISE

96.

97.

98.

At the outset, it is important to state that it is not the purpose of a scoping exercise to
make any determination in relation to matters of fact. By this I mean that insofar as there
are different views or accounts of the same events or matters, it is no part of my function
to seek to resolve same. This is important particularly in light of the fact that there are
competing and strong views in relation to the events giving rise to much of the
controversy. Nothing in this report should be taken as expressing a view one way or the

other in respect of same.

Rather, the purpose of any scoping exercise is really to attempt to put shape on what
may otherwise present as an undifferentiated or amorphous set of issues or
controversies. That is a particularly acute challenge here given that the range of
concerns that have arisen in relation to spina bifida, complex scoliosis and hip dysplasia
over the last number of years are many, varied and present in a variety of different ways.
Unlike other issues of public importance that have resulted in statutory inquiries the
issues here are not necessarily neatly defined or delimited by reference to a given
individual, place or period of time. Rather the issues arise in relation to the provision of
medical care to children over a potentially significant period of time across three
different hospitals (Crumlin, Temple Street and Cappagh) and can be looked at as
individual cases, by reference to the practice of specific clinicians and/or as broader

issues of governance and management.

That being so, particular care must be taken in recommending terms of reference for a
statutory inquiry to ensure that it is capable of being conducted in an efficient and timely
manner. Below I outline the general approach I have adopted to recommending terms

of reference along with the considerations that I consider to be relevant.
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Need for specificity in recommended terms of reference

99.

100.

101.

102.

It may not be immediately obvious as to why it is necessary to be relatively prescriptive
in relation to any terms of reference that are recommended. However, history and
experience very clearly suggest that statutory inquiries that are clear in terms of what is

to be inquired into are substantially more efficient.

In my correspondence to stakeholders, I offered the example of the Beef Tribunal which
was set up in 1991. Its terms of reference were noticeably broad insofar as it was
requested to enquire into “allegations regarding illegal activities, fraud and
malpractice in connection with the beef processing industry” that had been raised in
Diil Eireann and elsewhere. The time taken to conclude the tribunal and the expense
incurred as a result were a source of comment and disquiet at the time, albeit that

subsequent statutory inquiries have taken longer and cost more.

A useful contrast may be drawn with the much more specific approach that was adopted
in relation to the recent Disclosures Tribunal, the terms of reference of which were
substantially more focused insofar as they identified specific issues or controversies to
be inquired into. Certainly, the modern practice in relation to statutory inquiries has
been to set out as clearly as possible what is considered to be in scope and, by necessary
implication, what is out of scope. This reflects a deeper understanding of the costs and
time associated with such statutory inquiries where their subject matter is not clearly
delineated. It also prevents unnecessary arguments as to what might be within scope or

outside scope during the currency of the statutory inquiry itself.

This need to specify the subject matter is expressly stated in the legislation that permits
the establishment of Commissions of Investigation®. It requires the terms of reference
for a Commission of Investigation to “specify the events, activities, circumstances,
systems, practices or procedures to be investigated” and goes on to suggest that this
should include (where appropriate) an identification of the relevant time period, activity,
people, place, etc that are to be the subject of the investigation. Although there is no
equivalent statutory requirement in the legislation relating to Tribunals of Inquiry?, as I

note above, the modern practice has been to identify the subject matter with as much

2 Section 5 of the Commissions of Investigation Act 2004.
3 Tribunals of Inquiry Act 1921 as amended.
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103.

precision as possible. Thus, what is required by the Commissions of Investigation

legislation has largely been co-opted and applied to Tribunals of Inquiry.

Against this backdrop, it will hopefully be apparent that it would be profoundly
undesirable to recommend terms of reference that simply called for a statutory inquiry
to look into something as broad as issues of controversy that have recently arisen in
relation to CHI or some other similarly open ended formulation. A considerably more
precise approach is required in order to avoid a scenario in which any such inquiry
becomes boundless and potentially unending. Insofar as it has been possible to do so, I
have sought to identify the recommended terms of reference in as precise a manner as

possible.

Not all matters of public interest or concern are suitable for a statutory inquiry

104.

105.

As I discuss in further detail below, the two options in terms of a statutory inquiry are
either a Commission of Investigation or a Tribunal of Inquiry. By way of shorthand I
will refer to these as Commissions and Tribunals respectively. Both are provided for by
statute. Commissions are governed by the Commissions of Investigation Act 2004,
whereas Tribunals are governed by the Tribunals of Inquiry (Evidence) Act 1921. Both
of these pieces of legislation set out the circumstances in which such enquiries may be
instituted, albeit it remains ultimately a question of discretion on the part of either the

government or minister concerned.

In the case of a Commission, the matter should be one of “significant public concern”.*
In the case of a Tribunal, the matter should be one of “urgent public importance”.’
Given the inherently discretionary and ultimately political nature of a decision to
establish a public inquiry, these should not be taken as legal definitions that are to be
strictly applied. Rather, they are essentially adjectival descriptions which seek to
identify in a very general way the sort of circumstances that might merit the
establishment of either a Commission or a Tribunal. As such, I do not think that there
i1s any material difference or distinction to be drawn between matters of significant

public concern on the one hand and matters of urgent public importance on the other.

4 Section 3 of the Commissions of Investigation Act 2004.
3 Section 1 of the Tribunals of Inquiry (Evidence) Act 1921.
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106. The relevance for present purposes lies in the fact that not all matters that can be said to
be of significant public concern or urgent public importance, are matters which merit
the establishment of a statutory inquiry. To that extent significant public concern and
urgent public importance are thresholds rather than indicators of a necessity to establish
a statutory inquiry. Whilst this is perhaps to state the obvious, it is an important
consideration particularly in light of the need to specify in clear terms what is being
inquired into and what is not. It calls for a relatively granular consideration as to whether
all aspects of a given controversy should properly be the subject of the statutory inquiry.
In its Report on Public Inquiries including Tribunals of Inquiry® the Law Reform

Commission made the following observation:

2.20 In the Consultation Paper, the Commission considered in detail the
advantages and disadvantages of establishing tribunals of inquiry, and
concluded that they should only be established in the most serious cases where

no other alternative means of protecting the public interest is available.

107. Therefore, in respect of each of the specific issues or sub-issues that might be included

in a statutory inquiry, it is necessary to assess the appropriateness of doing so.

108. In that regard a legitimate question may arise as to whether a Commission or Tribunal
would ever be appropriate to deal with what are essentially interpersonal employment
issues which may have arisen between staff. The fact that there may be matters of
controversy or disagreement between relevant individuals does not mean that these are
issues that should be specifically inquired into in the context of a statutory inquiry.
Rather each issue that might be put forward for inclusion in a statutory inquiry needs to
be considered carefully for the purpose of assessing whether it is an issue of appropriate

seriousness that merits and would benefit from inclusion.

109. TItis also necessary to consider whether in fact other processes, inquiries, reports, audits,
etc., have been or are in the process of being undertaken that will to a substantial degree

cover the same territory.

6 (LRC 73-2005)
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Non-duplication

110.

111.

This is a factor of heightened relevance given the content of paragraph 2.6 of my terms
of reference which require me “fo avoid duplication with other relevant approaches or
statutory processes”. Furthermore paragraph 2.9 requires me to “consider previous
inquiries and reports with a particular focus on patients in health settings and identify
those areas which it would be appropriate to examine further and those which have
already been addressed by other processes.” Thus, my terms of reference make it clear
that I am to pay particular attention to what has gone before for the purpose of assessing

what should be brought within the scope of a statutory inquiry and what should not.

Unlike perhaps other issues that give rise to statutory enquiries, the various
controversies in relation to CHI over the last number of years have been the subject of

a substantial number of other processes. Of these, the most relevant are:

1. HIQA report on the use of implantable medical devices, including the use of

non-CE marked springs in spinal surgery at CHI at Temple Street’.

i1. Thomas Audit Report® — this was a clinical audit dated May 2025 was
conducted by an external international expert on surgery for children with
developmental dysplasia of the hip (DDH) into what appeared to be a
disproportionately high number of DDH surgeries at Temple Street and
Cappagh.

iii.  External Expert Panel Process related to DDH? - following the Thomas audit
report the HSE in March 2026 established an External Expert Panel (EEP)
comprising international clinical experts which has been tasked with
assessing, insofar as possible, the appropriateness of the original clinical
decision-making relating to pelvic osteotomy procedures performed at

Temple Street and Cappagh between January 2010 and March 2025.

7 https://www.hiqga.ie/sites/default/files/2025-04/HIQA-Review-Governance-Medical-Devices-CHL.pdf

8https://media.childrenshealthireland.ie/documents/Independent_External Medical Audit for Childrens Healt

h_Ireland.pdf
% The review is ongoing. The terms of reference are available at:

https://www?2.healthservice.hse.ie/organisation/ngpsd/external-expert-panel-review/
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iv.  Nayagam Review (Phase 1)!° — this is a risk assessment of the practice of an
individual consultant whom I shall refer to as Consultant A throughout this
report. Relatedly, I am aware that a complaint has been made to the Medical

Council in respect of Consultant A.

V. Nayagam Review (Phase 2) — this is a broad review of the Paediatric
Orthopaedic Surgery Service at CHI and specified Dublin hospitals,
examining governance, systems, processes, service capacity, and patient

access. This report is to be published upon completion.

vi.  Audit to assess governance and equity in access to care within CHI

commissioned by the HSE!!,

vii.  Waiting List Management at Children's Health Ireland, authorised by Lily
Collison and published'?;

viil. Review on the Implementation of Scoliosis in Spina Bifida Action Plans 2022
& 2023 dated 18 October 2024'3;

112. Ishould emphasize that these are simply the more substantial and consequential reports
or exercises that have been undertaken. In what follows, I detail other reports, processes
and documents that I've been provided with and which in some cases have been

published.

113. It 1s also important to make clear that the fact that another process has inquired into a
specific matter or issue does not necessarily preclude it being included within the terms
of reference of a statutory inquiry. As will become apparent in due course, there have
been necessary, practical and logical limitations to some of these processes.
Additionally, the fact that not all of these processes have resulted in reports that have

been published is something that needs to be considered in the balance, particularly in

10 The Phase 1 report has been finalised but not published. Phase 2 is currently ongoing. The terms of reference
have been published by the HSE at: https://about.hse.ie/publications/terms-of-reference-for-the-external-review-
into-aspects-of-orthopaedic-surgery-at-childrens-health-ireland-at-temple-street/

! This audit was concluded during the course of the scoping exercise and the report was published. It is
available at: https://about.hse.ie/api/v2/download-

file/file_based publications/Review_of Governance _and_Equity_in_Patient Access and Waiting Li D9¢eY'1
R3.pdf/

12 https://about.hse.ie/publications/waiting-list-management-at-chi/

13 https://about.hse.ie/publications/review-on-the-implementation-of-scoliosis-and-spina-bifida-action-plans-
2022-2023/
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114.

light of the need to allay public concern. Furthermore, not all of these processes have

been in a position to reach definitive conclusions on all matters of relevance.

Therefore, whilst the fact of these other processes is something that I have to take
account of in terms of recommending terms of reference, I do not approach the issue on
the basis that matters that have been inquired into elsewhere cannot or should not, by
definition, fall within the ambit of a statutory inquiry. It will be clear from some of the
recommendations I make below that I have, on the contrary, taken the view that a
statutory inquiry could usefully supplement, add to or otherwise build on the output of
some of these processes. What I have, I hope, sought to do is avoid unnecessary
duplication (as distinct from any duplication) in relation to issues that have been

essentially settled or otherwise dealt with by some other process.

Limitations of statutory inquiries

115.

116.

117.

One point that I think needs to be made with some force at the outset is in relation to
the inherent limitations on any statutory inquiry. During the course of my engagements
with various stakeholders, virtually all of them expressed the wish and desire that the
promised statutory inquiry would solve the many problems that have arisen in CHI over
the last number of years. Many of them saw a statutory inquiry as a forum in which
solutions to the many complex issues of medical treatment, management and resource
allocation could be identified and that implementation of those solutions would follow

thereafter.

I was at pains to point out to stakeholders that it is not really the function or purpose of
a statutory inquiry to do that. Rather, what a statutory inquiry can achieve is primarily
the identification of what has occurred in the past. Insofar as recommendations flow
from such conclusions, these tend to be at best broad recommendations and often

perhaps obvious recommendations in light of the specific conclusions arrived at.

In that regard it is important not to lose sight of the fact that the provision of medical
care to children with spina bifida and complex scoliosis is both urgent and ongoing.
Insofar as problems have arisen in respect of the provision of that care, they are required

to be addressed immediately and in real time.
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118.

119.

120.

121.

One of the persistent themes that emerges from any consideration of the various reports
that have been published, and was also apparent to me from my engagement with
stakeholders, is that the one resource of which there will never be enough is time. By
this I mean that the medical conditions that many of the children sometimes manifest as
a race against time. This is the very reason that there is such a pronounced issue in
relation to the operation of waiting lists for spinal surgery. As a general proposition it
can be said that the longer a child has to wait on such a list the worse his or her condition

becomes.

When considered from that perspective the addressing of problems in relation to the
provision of this medical service and the making of necessary improvements is simply
not something which can await the outcome of any statutory inquiry. The children
concerned do not have the luxury of time that would permit the addressing of such
problems to await the conclusion of a statutory inquiry and the publication of a final
report. In that regard, and even allowing for the specific terms of reference that I
recommend any statutory inquiry is inevitably going to take a number of years to

conclude.

More fundamentally, it is generally the position, albeit by no means required by statute,
that a statutory inquiry will be conducted by a sitting judge or retired judge. Whilst
statutory enquiries can receive evidence from and obtain the assistance of relevant
experts, it must be understood that their primary purpose is identifying what has
occurred in the past. A statutory inquiry is not the appropriate form in which to decide
on how children's health should be delivered, managed or resourced. Those must remain
matters for the relevant executive bodies to decide, i.e. CHI, the HSE and the Minister

for Health.

Whilst a statutory inquiry will typically make some recommendations to prevent
recurrence of past events, it is generally not appropriate that it would purport to give a
definitive view on matters which are essentially questions of medical expertise and,
ultimately, policy. This is all the more so in circumstances where the delivery of medical
care involves firstly the application of highly expert consideration and also the weighing
of other demands on public resources. Moreover, in the field of medicine, the
determination as to the correct approach in respect of specific cases or conditions can

change fairly quickly depending on advancements in research, science and treatment.
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122.

123.

124.

125.

Separately it seems likely that the next few years will involve a period of intense period
change and transformation — not least of which will be the dissolution of CHI and the
much anticipated impending move to the new children's hospital. In the event that the
future governance of CHI or its successor, the manner in which they do their business
or indeed the approach to clinical decisions is to be dependent upon the outcome of a
statutory inquiry then this would inevitably have the effect of putting off those decisions

for some time.

One of the things that has become absolutely clear to me through my engagement with
stakeholders, be they patient advocates, parents or clinicians, is the passionate desire for
urgent improvement and change in the system. It cannot be controversial to observe that
the failures heretofore are plain to see and have been a source of enormous pain and
frustration. However, I think it is vital that there is an understanding that whilst a
statutory inquiry may well assist in terms of the public understanding of what has

occurred in the past, it will not result, of itself, in a solution to those problems.

Insofar as solutions to the problems that have arisen are to be identified, they must be
identified and implemented by the relevant stakeholders. Inevitably some of the
solutions identified and implemented will have to be adapted or even abandoned in light
of experience. That is the nature of addressing hard, complex problems of this sort. That
process will also be essentially unending as advances in treatment and changes in
circumstances will require a constant and dynamic response. It is improbable that there
is some objective solution that a statutory inquiry could identify to the issues that have
arisen. Instead, what a statutory inquiry may be able to do is shed light on these issues
in order that stakeholders in the future (and the public) are better informed and better

able to address present and future problems.

When I conveyed this view to some stakeholders with whom I engaged, I was met with
significant disappointment. Some of them see the statutory inquiry as the primary means
by which necessary and urgent improvements to the service will be made. Whilst I very
much understand why it is that people would be of this view, I nonetheless think that it

is vital to be clear-eyed as to what can and cannot be achieved by a statutory inquiry.
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126.

127.

A further limitation on the nature of statutory inquiries that is important to understand
is the effect of any findings. The following extract from the Law Reform Commission

report referred to above sets out the position in respect of Tribunals:

2.19 Because tribunals are established to inquire into what the 1921 Act refers
to as matters of urgent public importance there may in many cases be a strong
desire on the part of both those establishing public inquiries and the public for
inquiries to establish liability and to punish individuals. This desire is
particularly strong where the matter under investigation is a high profile or
controversial occurrence. While this desire is understandable, it is not a
legitimate function of public inquiries, which should not be used as surrogates
for the criminal or civil justice processes. Tribunals are designed to investigate
facts and make recommendations to prevent reoccurrence, not to establish

liability or punish people

The same is true of Commissions. Whilst the report will in due course be published, it
does not have any legal consequences in and of itself. Moreover, insofar as they may
have any relevance, in the event of any subsequent criminal proceedings, no statement
nor evidence given by anyone to either a commission or tribunal is admissible against

the person charged.

Efficiency and resources

128.

129.

Another consideration that must be given due weight is the fact that any statutory
inquiry will take a considerable amount of time and resources. By this I do not solely
mean financial resources — although this is a material consideration. I include the
implications it may have in terms of the impact on the delivery of service insofar as it
will inevitably require clinicians and others involved in the service to devote potentially

significant amounts of time to preparation for and participation in a statutory inquiry.

Ultimately this is a matter of perhaps secondary importance and cannot be presented as
a reason not to inquire into matters. Rather it underlines the necessity to carefully
identify the issues that should be included in such an inquiry and to adopt a relatively
conservative approach. In short it requires that there be a clearly identifiable benefit to

inquiring into specific matters that justifies the expense of time and money incurred.
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PROCESS UNDERTAKEN

130.

131.

132.

133.

The process I undertook for the purpose of the exercise can broadly be broken down
into two distinct areas. Firstly, it was necessary to seek a considerable amount of
documentation from both the HSE and CHI. This was in respect of various reports and
documents that had not been published and other information that occurred to me as
being relevant during the course of the exercise. Secondly, there was the process of
engagement with stakeholders. This included meeting with the representatives of a
number of patient advocacy groups and also parents that they put me in touch with for
the purpose of assisting in my understanding of the lived experience of those involved.
I also met with a number of clinicians involved in the delivery of the service and

representatives of both CHI and the HSE.

Below I set out in somewhat greater detail my engagement with various stakeholders.
However, from the outset I made it clear to those with whom I met that [ was conducting
the exercise on a largely informal basis. By this I meant that given my function did not
involve the determining of facts or controversies, I did not proceed on the basis of taking
formal statements from those I spoke with. Rather, I explained to stakeholders that my
primary interest in meeting them was to permit me to have a better understanding of the
overall issues, given that ultimately I would have to make recommendations as to what

issues might usefully be included in a statutory inquiry.

I also made it clear to the people that I met that I did not intend to attribute specific
views to specific individuals. My purpose in doing so was to permit people to speak
freely and candidly. Again, given that I do not have any fact-finding or decision-making
function other than to make recommendations as to the terms of reference of a statutory
inquiry it is not necessary for me to take a view on the correctness or otherwise of what
I was told. Instead, I saw my function as being to understand how stakeholders saw the

issues in relation to CHI and to get a sense of the range of views amongst stakeholders.

Subsequent to my appointment, there was a brief delay necessitated by the requirement
to put in place specific measures pursuant to the Data Protection Act 2018 that would
permit the work to be undertaken. In effect, regulations had to be promulgated under
that Act to allow me to process the personal data of those with whom I was engaging.

This in turn meant that it was necessary to provide all stakeholders and participants with
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134.

135.

136.

137.

a Data Protection Privacy Notice. This identified the type of personal data that I would
be collecting and processing for the purpose of the exercise, how that would be

processed and how it would be stored.

Also in the course of the scoping exercise I circulated two documents to the relevant
stakeholders. The first of these was a document entitled Invitation to Stakeholders to
Make Submissions or Observations, which was then circulated to the various patient
advocacy groups, individual stakeholders, CHI, the HSE, etc on 3 June 2026. In this
document I sought to set out a description of my role along with the various issues that
I saw as potentially arising as part of the scoping exercise. I refer to this document below

as the first stakeholder letter.

The document firstly clarified that my role was simply to advise as to the form and
scope of a statutory inquiry, and that I had no role in determining any of the facts
underlying the issues of concern that may have arisen in the past. My primary purpose
at that point was attempting to understand the background to the issues of concern so

that I could make a recommendation in respect of any statutory inquiry.

The first substantive issue that the stakeholder document dealt with was the format of
the statutory inquiry, i.e. whether it should be a Tribunal or a Commission. I set out
various provisional views I had formed in relation to that issue which largely identified
the public/private nature of each process (I elaborate on this in greater detail below in
the section concerning the format of the inquiry). I indicated my provisional view to the
effect that the Commission model of statutory inquiry might have more to recommend
it as compared with the Tribunal model when one considered the specific nature of the

matters to be inquired into — 1.e. the medical treatment of children.

As regards the issues that should be included in the terms of reference, I set out my view
that it would be necessary and appropriate to attempt to define these in a fairly focused
way rather than some generalized scope that simply referenced matters of concern in a
more general way. I also invited stakeholders to give consideration to the nature of the
issues that should be suggested for inclusion by reference to whether or not they were
by their nature suitable for the purpose of being included. In that regard I specifically
raised the question as to whether interpersonal issues between staff were appropriate

matters for the purpose of a statutory inquiry. I also invited stakeholders to address their
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138.

139.

140.

141.

minds to the question as to whether there would be an unnecessary duplication by reason

of other processes that had been concluded or were ongoing.

I then set out a list of issues that seemed to me to potentially merit inclusion in the terms

of reference of a statutory inquiry. In very brief terms, these were as follows:
1. Use of unapproved medical devices, i.e. springs;
il. Issues arising from the Boston Report;
iii.  Management of waiting lists;
iv.  Inter-personal issues and governance;
V. Hip Dysplasia, i.e. intervention threshold for hip surgery;

I also invited stakeholders to identify any other issues that they considered to be
appropriate and also deal with the question as to modularization or sequencing in the
context of a statutory inquiry along with the question as to whether there should be a
module in which patients and families might be permitted to make personal statements
in a non-adversarial fashion. I asked stakeholders to make submissions or observations

by 19 June 2026.

The first stakeholder letter also indicated that if stakeholders had a preference for simply
meeting with me in order to make submissions rather than making a written submission,
that I would be happy to facilitate that. This stakeholder letter was circulated to the

relevant stakeholders on 3 June 2026.

By late June 2026 I had received a significant number of additional documents from
both CHI and the HSE. This prompted me to circulate a second stakeholder letter to
stakeholders from early July onwards. The purpose of this letter was to provide a brief
description of each of the documents I had received at that point and identify which
were public and which were confidential. In addition, the document included a link that

would allow stakeholders to download or access the documents that were public.
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Documentation

142.

143.

144,

145.

146.

Although my terms of reference included an appendix that set out a number of
documents that were of relevance (which I set out above in the section dealing with my
terms of reference), this represented little more than a starting point. For example, the
Boston Report that is referenced in the appendix is in fact simply a high level summary
of an underlying report undertaken by external experts. Similarly, the document entitled
2022 Internal Report on a Clinical Department. Also, the appendix included only the
terms of reference for the Nayagam review and whilst it referenced the Dickson report
from 2017, it did not include same as it had not been published and was regarded as
confidential. Furthermore, the HSE Audit on Governance and Equity in Patient Access
and Waiting List Management, whilst referenced in the appendix, had not actually been

completed at that stage.

Therefore, subsequent to my appointment it became necessary to seek other reports and
documents primarily from CHI and the HSE. The requests that I made were prompted
by a consideration of documentation included in the appendix to my terms of reference,

other published documents and suggestions from various stakeholders whom I met.

It very quickly became apparent that much of the documentation I was seeking was
considered confidential and in some cases highly confidential by CHI and the HSE.
Some of these documents were reports that arose out of investigations or audits that
were conducted on an explicitly confidential basis — i.e. those that participated in those

processes were expressly assured that the resulting reports would remain confidential.

Given the extent to which this became a substantial issue in terms of my engagement
with some of the patient advocate groups, it is necessary to understand the nature of

confidentiality in such circumstances.

Some of the reports in question were commissioned and prepared in the aftermath of
significant incidents — i.e. events where there was a significantly adverse or fatal
outcome for the child patient in question. Necessarily, such reports involve a detailed
consideration of the child’s medical condition, circumstances etc. The reports also detail
interactions with the child’s family. Such reports will generally anonymise the identity
of the child in question. However, he or she may nonetheless be identifiable in the event

of'a broader publication. This is a particularly acute concern in circumstances where the
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147.

148.

149.

number of children that suffer from spina bifida and scoliosis is finite and a given child
may be identifiable by reference to specific features that must be recited in such reports.
As such, any suggestion that all such reports should be published does not accord with
the practical realities and confidentiality concerns that arise in relation to the medical

records of children.

Another point that has to be considered is the fact that it must be open to hospitals and
healthcare institutions to undertake clinical reviews and audits in circumstances where
there is a reasonable expectation of confidentiality on the part of all concerned. Clinical
reviews are generally conducted on this basis — indeed it is fundamental to the concept
of protected peer review. It is substantially less likely that one will get significant
engagement from clinicians and other medical staff if that presumption of
confidentiality does not exist or is undermined. Therefore, the fact of non-publication
of many of these reports should not be viewed as in any sense unusual. On the contrary,

it is integral to the operation of the health system more generally.

Therefore, it was perhaps unsurprising that when I sought additional documentation
from both the HSE and CHI, the issue of confidentiality was raised in explicit terms in
relation to material provided to me which had not otherwise been published previously.
Specifically, the question was asked as to whether such material would be published or
otherwise circulated to other stakeholders. Given the potential number of other
stakeholders, including the significant membership of some of the patient advocacy
groups, circulation might well have been regarded as tantamount to at least a limited

form of publication and quite possibly a form of general publication.

Like anyone else who is asked to undertake a scoping exercise of the sort contemplated
by my terms of reference, the appointment is clearly non-statutory in nature. This is an
important consideration as it means that I can only request documentation from various
interested parties or custodians of records. I do not have any entitlement to demand as
a matter of right the production of documentation nor do I have any entitlement to deal
with the documentation provided on any basis other than that under which it has been

provided to me.
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151.

152.

153.

154.

Thus, when I requested what was otherwise confidential documentation from CHI and
the HSE, I had to clarify that I would not circulate that documentation to other

stakeholders in order to maintain its confidential nature.

This presented certain challenges for both CHI and the HSE. On the one hand, they
expressed themselves eager to assist the exercise by providing the documentation
requested whilst on the other hand some of it was highly confidential and its circulation
would clearly have significantly impacted third parties. For example, the HSE had
unsurprisingly agreed with Consultant A that the Phase 1 review, i.e. the Risk
Assessment Report, would be treated as confidential on the basis that it was highly

sensitive.

Thus, when I requested a substantial number of documents from both CHI and the HSE
that were innately confidential and sensitive in nature, it was necessary for both bodies
to give careful consideration to how this might be facilitated and, in some cases at least,
to take legal advice in respect of same. None of this is particularly unusual nor surprising
in circumstances where third party rights could have been significantly affected.
However, one of the practical upshots of this was that it took somewhat longer than

expected for the material in question to be furnished to me.

The greater part of the documentation that I sought was furnished to me in late June
2026 with submissions in response to the first stakeholder letter. This meant that I
received a very substantial amount of documentation at that time, which was obviously
necessary to read and process. In addition, I was eager to circulate to stakeholders some
indication of what had been provided to me and also in certain instances to follow up
some of the lines of inquiry prompted by the documentation received with certain

stakeholders.

In light of this I wrote to the Minister on 24 June 2026 seeking an extension of the
scoping exercise until a date towards the end of August in order to facilitate this. I also
sought the extension at this time to seek further stakeholder engagement in
circumstances where the issue in relation to confidentiality of documentation had
become a significant issue for some of the patient advocacy groups and also to facilitate
further circulation of the first stakeholder letter amongst clinicians and CHI staff. The

Minister duly facilitated this and proposed receipt of this report by 18 August 2026.
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156.

157.

Ultimately it was necessary to seek a further week's extension from the Minister in due

course.

Although there were delays in receiving documentation from both CHI and the HSE, I
was satisfied from my engagements with them that there was good reason for this.
Specifically, both bodies were, on foot of my requests, faced with significant issues that
had to be worked through in terms of the competing imperatives to cooperate with the
scoping exercise on the one hand, and the countervailing confidentiality obligations that

they owed to third parties on the other.

Moreover, I am happy that both bodies furnished to me all documents that I requested.
In the case of CHI, I made a number of further limited specific document requests in

July and August, all of which were complied with.

A substantial part of the analysis that I offer below in relation to these specific issues is
predicated upon a consideration of the various reports, audits, reviews etc. that have
been carried out. This is because they provide a useful starting point for a consideration
of the various issues. Also, they reflect processes that have been undertaken already and
this is something which needs to be considered in light of the requirement to avoid
unnecessary duplication. As may be appreciated, the documentation received also
substantially informed some of my interactions and discussions with the relevant

stakeholders.

Stakeholder engagement — Patient Advocacy Groups

158.

159.

Of the patient advocacy groups that I contacted, the only ones that actively engaged in

the process were:
1. Hip Dysplasia Advocacy Group;
il. Scoliosis Awareness & Support Ireland
iii.  Cerebral Palsy Ireland
iv.  Spina Bifida and Hydrocephalus Ireland

The other four groups opted not to participate —i.e.:
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1. Scoliosis Ireland;

il. Spina Bifida Hydrocephalus Paediatric Advocacy Group;
iii.  Scoliosis Advocacy Network;

iv.  OrthoKids Ireland;

160. Both Spina Bifida Hydrocephalus Paediatric Advocacy Group and Scoliosis Advocacy
Network were represented by a firm of solicitors with whom I had extensive
correspondence (Malcomson Law LLP) which is detailed further below. In the course
of that correspondence the groups’ solicitor set out their concerns and what were said
to be shortcomings in the scoping exercise. Ultimately this led them to withdraw from
the process. I had very limited contact with Scoliosis Ireland and OrthoKids Ireland
although I infer that they may have opted not to participate for the same or similar
reasons as those articulated on behalf of Spina Bifida Hydrocephalus Paediatric

Advocacy Group and Scoliosis Advocacy Network.

161. Shortly after my appointment I wrote by email to the groups and offered the facility of
an introductory meeting for the purpose of hearing their views as to how we might
proceed and engage further. During the course of March 2026 I had introductory
meetings with the Hip Dysplasia Advocacy Group, Scoliosis Awareness & Support
Ireland, Cerebral Palsy Ireland and Spina Bifida and Hydrocephalus Ireland.

162. During this period I read myself into the various reports that had been furnished to me.
It should be appreciated that whilst some of these reports had been published there were
a number of them which had not. Therefore I was ultimately provided with
documentation which by its nature had not been provided to other stakeholders such as
the patient advocacy groups. As it happens it took some time for the various unpublished

reports to be provided to me — I received the greater part of them in late June 2026.

Engagement with Spina Bifida Hydrocephalus Paediatric Advocacy Group and Scoliosis

Advocacy Network

163. During March 2026 I received correspondence from Malcomson Law LLP on behalf
of Spina Bifida Hydrocephalus Paediatric Advocacy Group and Scoliosis Advocacy

Network. In that correspondence, Malcomson Law noted that their clients had sought

46



164.

165.

166.

167.

access to various expert reports relating to CHI, including reports that had not as yet
been published. It was indicated that there may well be a constraint on the degree of
engagement that the groups might be in a position to provide in the absence of them
seeing those reports. The letter helpfully set out the reports to which access had not as
yet been provided and it was indicated by Malcomson Law that they would be seeking
those reports from the Minister. The letter concluded by observing that it would be

premature to have a meeting in the absence of those reports being provided.

There then followed further correspondence between Malcomson Law and the Minister
in which the various unpublished reports were sought. During this period, I indicated to
Malcomson Law the restrictions under which I was operating, namely that I was only
in a position to circulate documentation to stakeholders such as the patient advocacy
groups in circumstances where I was explicitly permitted or authorised to do so by those

parties that had provided those reports to me.

Ultimately, in April 2026, Malcomson Law agreed to have a meeting with me. This was
expressed to be without prejudice to the specific issues that they had raised in relation
to the access to reports and other documentation. Malcomson Law also asked that the
meeting would be conducted on an off-the-record basis. I had no difficulty agreeing to
this and, as such, do not propose to give an account of same save to note that the meeting
was only with members of the firm of Malcomson Law as distinct from any members

of either of the groups they represented.

Subsequent to that meeting I wrote to Malcomson Law and confirmed that as of that
point in time the only reports that I had access to were those which had officially been
published and that I did not have access to any of the unpublished reports at that stage.
I indicated that 1 had sought all of these reports from either CHI or the HSE as

appropriate.

I expressed the view that, given that I was not involved in making any decisions or
findings of fact, that it did not appear to me to be necessary that all stakeholders would
be circulated with all of the information with which I had been provided. I also indicated
that I was conducting the process on the basis that stakeholders should be in a position
to freely express their views on a largely confidential basis. I sought to distinguish

between a facilitation or scoping process of the sort that I was engaged in on the one
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hand and a process that was intended to definitively determine facts or allegations on
the other. In the latter scenario, it might well be necessary to circulate all interested
parties with all information provided, but that this consideration did not apply to the
former scenario. I also pointed out that in circumstances where my appointment was
necessarily non-statutory, that I did not have the power nor entitlement to set aside the

confidential basis upon which documentation was provided to me.

168. I emphasised the informal nature of the exercise I was engaged in and the fact that
ultimately it was up to individuals and groups to engage or not with the process as they
saw fit. I also underlined the importance of my meeting directly with the families who
were part of the two groups and indicated that [ was happy to meet families as part of a
group meeting or on a one-to-one basis and to do so wherever and whenever was

convenient to those concerned.

169. Finally, I invited the groups through Malcomson Law to give some thought to setting
out their positions generally in terms of the issues that they thought should be included
in the terms of reference in a statutory inquiry and also the format of the statutory
inquiry. In other words, whether it should be a Tribunal, a Commission or some other

bespoke form of inquiry.

170. Malcomson Law responded'* and reiterated their concerns in relation to the non-
availability of unpublished reports and other material. They made a number of points in

respect of this:

1. They expressed a concern that materials informing the process might not be
disclosed;
il. That the framework incorporated pre-existing reports and processes which

may influence the scope of my considerations in circumstances where those

reports were not to be disclosed,

iii.  They observed that stakeholders were nevertheless invited to contribute to

defining the parameters of any future inquiry;

14 Letter of 14 May 2026
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171.

172.

173.

174.

iv.  They pointed to the fact that the terms of reference required that duplication
of investigation was to be avoided and that they were disadvantaged in
making submissions in respect of this in circumstances where the reports that
could give rise to a concern in respect of duplication were not being

furnished;

The letter made reference at various points to the assumption on the part of the two
groups that the format of the statutory inquiry would necessarily be a Tribunal. The
letter also stated that the scoping exercise was intended to be a “co-designed process”
and that this necessarily meant that the patient advocacy groups would have access to

all material that [ had access to.

Following this correspondence I circulated the first stakeholder letter described above
on 3 June 2026. On the same date I responded to the letter of 14 May 2026 from
Malcomson Law. In that response I indicated that I would provide some information in
respect of the various reports as and when I received them. In respect of the apparent
assumption that the statutory inquiry would be a Tribunal I pointed out that the terms
of reference under which I was operating required me to make a recommendation as to
the format of the inquiry and as such it should not be taken that it was going to be a

Tribunal.

I again sought a meeting with the two groups represented and observed that [ had at that
point had very useful engagement with some of the other groups who had facilitated
meetings in which families shared their personal experiences with me which had greatly
enhanced my understanding of the issues. I pointed out that one of the real challenges I
faced was that of attempting to translate the frequently dry and clinical description of
medical issues faced by children into more concrete human terms. I emphasized that an
understanding of the lived human experience was something that was vital to my overall

understanding.

I also expressed concern that I was, at this point well into the period allocated for the
exercise and I still did not have any sense of what Spina Bifida Hydrocephalus
Paediatric Advocacy Group and Scoliosis Advocacy Network considered should be
included in the terms of reference. Whilst I understood the limitations imposed by

reason of the two groups not having access to all of the reports I questioned whether it
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175.

176.

177.

178.

was really the case that they were precluded from giving some indication of what they
believed should be included particularly in circumstances where they had been calling

for a statutory inquiry for some time.

As it happened my letter (and the first stakeholder letter) crossed with a further letter
from Malcomson Law of 3 June in which the concerns previously articulated were
reiterated. This letter indicated that the two groups were “now, firmly of the view that
the present framework is incapable of delivering a genuinely informed, transparent or
meaningful stakeholder engagement process in its current form.” It went on to make
the point that the unpublished reports or documents and related parallel processes might
impact the formulation of the terms of reference, whilst at the same time being
inaccessible to stakeholders. It pointed out that this gave rise to a particular difficulty in
circumstances where one of the matters I was required to give consideration to in my
terms of reference was the need to avoid duplication with matters that were said to have

already been addressed in existing reports or processes.

The letter stated that whilst the groups who were willing to meet and engage
constructively, no such engagement could occur meaningfully in circumstances where

the restrictions identified remained in place.

I received a letter from Malcomson Law of 11 June 2026, which was a response to my
letter of 3rd June and the first stakeholder letter. That letter took issue with what it saw
as a focus on my part on “procedural manageability, restricted disclosure and
narrowing of scope within a compressed time frame rather than ensuring the
establishment of a sufficiently broad and comprehensive public investigative process
capable of addressing the full extent of the matters giving rise to public concern”. This
would appear to be a response to what I said in the first stakeholder letter, to the effect
that it was necessary to set out the terms of reference of any statutory inquiry in a clear,

defined and focused manner.

The letter went on to say that “many of the issues arising in CHI were systematic,
interconnected and longitudinal in nature and as such were not readily capable of being
reduced to isolated incidents or narrowly framed clinical issues or discrete case specific
exercises i.e. cultural issues.” It then set out a number of what are described as broader

issues, which were said to include the following:
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179.

180.

181.

1. Governance and oversight failures;

il. Waiting list management and access to care;

iii.  Multidisciplinary treatment failures;

iv.  Implementation failures arising from prior recommendations;
V. Institutional responses to patient safety concerns;

vi.  Whistleblower issues;

vii. Communication failures with affected families;

viii. And, wider organisational culture and accountability issues;

No specific detail as to what was said to be included in respect of any of these issues,
in terms of times, dates, personnel, specific instances etc. was included. The letter
reiterated the position in respect of the absence of access to all reports and documents.
Ultimately, the letter indicated that the two groups were at that point considering their

position as regards further participation in the process.

I responded to this letter on 16 June 2026 and once more made the point that [ had been
seeking a meeting with the representatives of the two groups since my appointment.
Whilst I appreciated the point that was made in terms of them not having access to all
of the reports, I again observed that they must surely have a view as to what issues
should be included in a statutory inquiry. I also made the point that there was nothing
particularly unusual in different stakeholders having differing levels of access to
information in the context of a scoping exercise of this sort. Apart from anything else,
I had engaged with Malcomson Law in the context of an introductory meeting on a
confidential basis and had more broadly engaged with other stakeholders on a
confidential basis in order to ensure that people were in a position to set out their views

as fully as possible.

Insofar as there was a criticism of the fact that the first stakeholder letter sought to
narrow or constrain the scope and format of a future inquiry, I observed that that is
precisely the purpose of any set of terms of reference. By their nature they exclude

matters from consideration by the simple expedient of setting out precisely and in clear
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182.

183.

184.

185.

186.

terms what is to be included. In that regard, I noted that whilst a list of broad issues had
been set out in the letter of 11 June 2026, that it was still necessary to identify the
specific issues to be included in the terms of reference of a statutory inquiry in

considerably more precise terms.

At that point I had received some additional documentation from CHI and I set out a

brief description of that material by way of an appendix to the letter.

I once more concluded the letter by pointing out that I considered it a vital part of the
exercise I was undertaking, that I would speak to the families of children who had been
impacted. I drew a comparison with the very significant degree of engagement I had
received from parents impacted by the hip dysplasia issues and the extent to which that
had assisted me in achieving a much greater understanding. Once more I indicated that
I was happy to meet the families involved “wherever and whenever” and that I had

largely cleared my diary to facilitate any such meetings over the following 10 days.

Malcomson Law responded to this letter on 18 June 2026. In the course of that letter, a
number of points were made in relation to my terms of reference for the scoping
exercise. Firstly, it was said that the Minister for Health and the Téanaiste had agreed in
November 2025 that the statutory inquiry was in principle to be a Tribunal of Inquiry.
Secondly, that there would be a collaborative process of co-design of the terms of
reference in which the two groups would be interested stakeholders. Thirdly that a 16-
week engagement period for those terms of reference would then commence. Fourthly
that a mediator/facilitator was to have been jointly agreed. Fifthly that the children and

families would be central to the process.

The letter stated that my terms of reference had been drawn up unilaterally by the
Minister without any reference to the two groups and that the Department of Health
could not lawfully control the basis of the scoping exercise into an inquiry that would
ultimately involve an investigation into itself. The latter went on to note that I was an

agent of the Minister for Health.

Whilst it was accepted that it was not within my gift to disseminate what was otherwise
confidential information to stakeholders, it considered that this was a severe limitation
in the terms of reference underpinning the exercise I was conducting. It questioned

whether I had the necessary tools to undertake the scoping exercise.
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188.

Ultimately, the letter made clear that the two groups were now withdrawing from the

scoping exercise and would instead seek to table their own terms of reference in Dail

Eireann:

We have received instructions to advance the preparation of a Terms of
Reference for the purpose of tabling those Terms of Reference on the floor of
the Dail in opposition to the Minister's Terms of Reference. Accordingly, our

clients will not be engaging with you in the context of the issues that require to

be addressed in the context of that particular instruction. You are correct in

your indication that the entire focus to date has been on the question of access

to documentation and reports, that access has not been facilitated and
accordingly, our clients could not process engagement with you without
provision of said necessary documentation. It should be noted that if there is to

be an open, transparent and appropriate process to learn from the mistakes of
a past at CHI, then, full engagement necessitates provision of all relevant
documentation and indeed, openness to allow same to occur. The Minister for
Health, in conjunction with her department officials, has established the
scoping exercise process upon which you are tasked where that process is
fundamentally flawed in relation to its Terms of Reference. To permit a situation
where documentation is excluded, where possible exclusion of Terms of
Reference can occur relating to previous reports which are not to be disclosed
is on any assessment fundamentally flawed. The sole responsibility for that

situation rests with the Minister for Health.

Although it was clear from this letter that the two groups were now withdrawing from
the process, I wrote to Malcomson Law on 23 June 2026 observing that I was in no
different position to anyone who is asked on a non-statutory basis to assist in the
drawing of terms of reference. I also pointed out that the most significant limitation on
the exercise I was conducting was the fact that I would not have the benefit of
understanding their client's actual lived experience. I concluded by observing that [ was
at a loss to understand why his clients were not in a position to share those experiences,
notwithstanding the other issues that they had raised. Malcomson Law responded on 25
June 2026 and reiterated the view that the scoping exercise was fundamentally flawed

by reason of the access to documentation issue.
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189.

190.

That was the last correspondence I received from Malcomson Law on behalf of Spina
Bifida Hydrocephalus Paediatric Advocacy Group and Scoliosis Advocacy Network.
Notwithstanding the fact that the two groups had withdrawn entirely from the scoping
exercise, [ nonetheless furnished them with the second stakeholder letter on 7 July 2026.
That letter provided a list of all of the documentation I had received up to that point in
time along with a brief description and a link to any of the documents that had been

published.

The fact that [ was unable to provide the two groups with confidential material that had
been provided to me arose due to the non-statutory nature of my appointment. It is
invariably the case that any scoping exercise of this sort is subject to similar limitations.
However, it should be understood that in the event of the establishment of a Commission
(which I recommend below) it will be in a position to circulate such documentation as
it considers appropriate to relevant stakeholders and interested parties. As such the
limitation of this scoping exercise in terms of the circulation of confidential
documentation should be understood, firstly, to be a limitation that is inherent in any
exercise of this sort and, secondly, will not arise in the context of the statutory inquiry

itself.

Engagement with Scoliosis Ireland and OrthoKids Ireland

191.

192.

As I had not heard from Scoliosis Ireland in response to my first stakeholder letter or
initial correspondence I followed up with them. Ultimately on 26 June 2026 they
responded to indicate that they would be withdrawing from the exercise as they felt that
“children and their families are not at the centre of this and they absolutely should be”
and also because of the issue in relation to the non-circulation of documentation. This

was the only communication I received from them.

In relation to OrthoKids I realised in late June that I had not actually circulated them
with the first stakeholder letter or my terms of reference. I did so on 23 June 2026. I
subsequently received a brief communication from them to acknowledge receipt of the

documents. No further communication was forthcoming.
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Engagement with Scoliosis Awareness & Support Ireland, Cerebral Palsy Ireland and Spina

Bifida and Hydrocephalus Ireland

193.

194.

195.

In the course of the exercise I received substantial engagement from Scoliosis
Awareness & Support Ireland, Cerebral Palsy Ireland and Spina Bifida and
Hydrocephalus Ireland.

I had two meetings with a representative of Scoliosis Awareness & Support Ireland and
they were also in a position to put me in touch with two other parents — one who had a
child with scoliosis and another who had a child with hip dysplasia. My interactions
with this group were very helpful in terms of getting some insight into the lived
experience of parents with affected children. I also had three meetings with a
representative of Cerebral Palsy Ireland which were likewise of considerable use in
terms of understanding some of the broader issues impacting the delivery of the service

by CHL

I also met with a representative of Spina Bifida and Hydrocephalus Ireland who later
arranged for a session in which I met with 9 of the groups family liaison officers — i.e.
those who assist parents of affected children in their interactions with the healthcare
system. This was particularly helpful in terms of getting a good practical understanding
of the issues affecting families as they were all parents themselves and, as family liaison
officers for the group, had a wealth of experience and insight from their activities

assisting other members of the group to navigate the health system.

Engagement with Hip Dysplasia Advocacy Group;

196.

In total I had 7 meetings with representatives and members of this group which provided
me with a good understanding of the experience of parents whose children underwent
hip surgery. The representatives of the group facilitated a number of meetings with
members to ensure that I spoke to a reasonable cross-section of parents. The group also

made a submission in writing to me.

Engagement with other individuals

197.

In the course of the exercise I was also put in touch with another parent of a child with

scoliosis by a member of the Oireachtas. The parent in question raised a specific and
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198.

199.

200.

201.

202.

203.

discrete issue in respect of what are described below as the Crumlin Orphans. This was
a particularly important engagement from my perspective as had the parent in question
not made contact it is entirely possible that I would not have made any recommendation

in respect of this specific issue.

I was also contacted by the solicitor of a CHI staff member who I understood to have

made a protected disclosure. The substance of this was conveyed to me.

I also received a submission by post from an individual who referenced issues relating

to hip surgery and leg lengthening surgery in Cappagh and Crumlin in the 1960s.

I had contact from one other individual who made a brief submission in writing as to
matters that might be included in a statutory inquiry. I offered this person the facility of

a meeting but this was ultimately declined.

When it became clear that some of the patient advocacy groups involved had decided
not to participate in the process, I sought to make contact with the chair of the Oireachtas
Health Committee, Padraig Rice TD, for the purpose of seeing if any of the members
of that Committee were aware of or in contact with constituents or members of the
public who might be in a position to engage with me. Ultimately nothing came of this,
however I am conscious of the fact that Deputy Rice did make inquiries and I am

grateful for his assistance in that regard.

Finally, I was contacted by Malcomson Law LLP on 14 May 2026 to indicate that they
acted on behalf of Stephen Morrison and Gillian Sherratt, the parents of the late Harvey
Morrison Sherratt. The letter noted that an incident review was being undertaken
through the HSE arising out of the circumstances surrounding the care leading up to
Harvey's death. It also noted that those circumstances were, in addition, going to be the

subject of a coroner's inquest in due course.

The letter noted that there were certain general matters that might be of significance to

the scoping exercise — in particular:
1. Surgical waiting lists;

1. The use of unlicensed medical devices;
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204.

205.

iii.  Consistency of clinical decision making;

iv.  Progression of underlying conditions in the context of delayed treatment and

associated clinical complexities;
V. Communication and engagement with parents;

However, the letter went on to state that in the circumstances the parents were not in a
position to advance any detailed submissions pending the outcome of the incident
review process and the coroner's inquest. I was asked to note the tragic circumstances

of Harvey’s death for the purpose of the scoping exercise.

I responded to this letter and offered the facility of the opportunity to make any further
submissions they wished to or indeed to have a meeting. However, [ acknowledged that
they may simply not wish to engage further in light of what had been indicated. In the
event there was no further engagement. In that regard I should observe that my terms of

reference include the following which is of relevance here:

The Facilitator shall be mindful of other statutory processes, such as Coroner’s

Inquests which may take precedence.

Engagement with CHI, HSE and Clinicians

206.

207.

As might be expected, I had a number of meetings, calls and communications with CHI
and its CEO over the course of the scoping exercise. CHI also facilitated the
dissemination of the first stakeholder letter to relevant staff and clinicians and, as noted
above, furnished all documentation requested. CHI also made a brief submission in

writing to me.

A lot of the documentation provided by CHI was directed towards the steps taken by
CHI to address the issues that were raised in the various reports over the years. These
were often in the form of QIPs and other trackers detailing the underlying issues that
had been identified in various reports and the response implemented to address same.
Given the view I express to the effect that it is not the role of a statutory inquiry to come
up with a solution to the problems that have arisen, this material is perhaps not entirely
pertinent to the question as to what should fall within or outside of scope. Whilst it may

provide some reassurance in respect of an ongoing response to the issues it is my view
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208.

209.

210.

211.

212.

that the primary focus of a statutory inquiry should be on the issues that have arisen

themselves.

It would appear that, at a high level at least, there have been significant steps taken in
respect of issues of governance. And indeed, it would appear from recently published
information that waiting times have been substantially improved in recent times. Again,
this is not something that I think is necessarily particularly relevant to the question as
to what falls within or outside the scope of any statutory inquiry. I think that one must
have an expectation that these are issues that should in any event be addressed in real

time on an ongoing basis rather than awaiting the outcome of a statutory inquiry.

CHI in its submission to me did emphasise the need to protect the confidentiality of
patients and in particular, the fact that the patients in question are children. It also
pointed out that given some of the specific detail and complexities in relation to these
cases, that the children concerned would be identifiable. As I observe in the section
dealing with the question of whether the statutory inquiry should be a Commission or a

Tribunal, this is so even in circumstances where the children are pseudonymized.

CHI also emphasised the impact on staff time, resources and bandwidth that a statutory
inquiry would have particularly against a backdrop of the anticipated and hoped for
move to the new Children's Hospital. It indicated a preference that the statutory inquiry

would be completed as soon as possible.

I made contact with a number of the clinicians who are directly involved with some of
the issues that have arisen in CHI over the last number of years and was also contacted
by a number of other clinicians. In total I met with 5 clinicians who were in a position

to offer their views and insights into the issues arising.

I also had a number of meetings with the HSE — including one with its CEO. Because
Cappagh falls under the Dublin and North East area, whereas Crumlin and Tallaght fall
under the Dublin and Midlands area two distinct parts of the organisation were involved.
However, the HSE appointed a single point of contact that streamlined communications

and the making of document requests.

58



Themes emerging from engagement with stakeholders

213.

214.

215.

216.

217.

218.

In circumstances where I indicated to stakeholders that I would treat what they said in
the course of meetings confidentially, it is appropriate to deal with what emerged at a
relatively high level of generality. As such, I do not propose to attribute anything that

was said either to specified individuals or specified patient advocacy groups.

On the question as to whether or not the statutory inquiry should be in the form of a
Commission or a Tribunal, there was a notable divergence of views amongst the parents
and patient advocacy groups I spoke with. Some expressed a preference for a Tribunal

whilst others considered a Commission to be more appropriate.

Some considered that it was important that any statutory inquiry conduct its business in
public. Although they did not make any formal submission I think it appropriate to infer
that the strong preference amongst the patient advocacy groups that withdrew was for a

Tribunal as distinct from a Commission.

Some of those I spoke with expressed considerable scepticism as to the utility of a
statutory inquiry and felt that resources could be better spent on the provision of the
medical service to children itself. Others expressed concern as to the impact a long-
running statutory inquiry, whether it be a Commission or Tribunal, might have on the
provision of the service. Concerns were also expressed as to the implications for
children potentially being identifiable in the event that evidence was given in public
even if it was pseudonymized. Specifically a concern was raised as to the impact that
this might have on the children concerned many years down the line once they had

reached adulthood.

One person I spoke to expressed a concern that if a Tribunal model was adopted, that
some parents would be very reluctant to participate. Against that, it may be posited that
the groups that have withdrawn from the process might equally be reluctant to

participate in a model other than a Tribunal.

The great majority of clinicians and other staff I spoke to had a strong preference for a
Commission rather than a Tribunal. Specific concerns were expressed in relation to the
ability of CHI or its successor to provide the necessary service to children in

circumstances where clinicians and staff would have to devote significant resources to
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219.

220.

221.

appearing before a tribunal in particular. Although the same concern was expressed in
relation to a Commission, it was generally considered that this would be a less

problematic option from that perspective.

From my engagement with the patient advocacy groups and parents, a number of themes
cropped up on a relatively persistent basis. All of them made the point that engagement
with the medical system is both exhausting and frustrating. One parent described phones
simply not being answered and expressed frustration at the fact that it was not really
possible to communicate by email. That parent also emphasized the necessity to
continually pursue appointments, even where there had been a promise of follow-ups
within a defined or identified period of time. By contrast the parent expressed general
satisfaction with the actual medical treatment that was provided to the child once it was
ultimately provided. The main issue identified was the hoops that had to be jumped

through to ensure the provision of the treatment in the first place.

This parent also described the need to carry out physiotherapy as part of the overall
surgical recovery plan for the child in question. However it was difficult for the parent
to know how hard to push the child in terms of the physiotherapy as a post-surgical x-
ray which was delayed. This was necessary to ensure that the surgery had gone well,
that none of the metal work inserted had come unstuck in the meantime and that
physiotherapy could proceed. This underlined the multidisciplinary nature of treatment
of spina bifida and scoliosis cases and how a delay in providing follow-up appointments
or even relatively straightforward services like x-rays can have a serious impact going
forward in relation to other aspects of care. From that perspective, the parent
emphasized that small delays can have a very real multiplier effect insofar as they can

knock other steps and treatment out of sequence.

I was told by a number of parents that they found the patient advocacy groups not only
useful, but essentially necessary in order to interact with and engage with the system.
They characterized the system as generally very difficult to navigate and extremely
opaque. This was particularly so in the context of parents attempting to understand the
specific status that their child had in the context of waiting lists, i.e. whether the child
was considered to be an urgent or non-urgent case. Some parents were of the view that
it would have been impossible for them to navigate the system in the absence of the

advocacy groups.
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223.

224.

225.

226.

Another common theme which emerged was the widely held view that in order to obtain
treatment it is necessary to consistently and loudly agitate for it. The general view was
those who receive timely treatment are those who shout loudest. There was concern that
parents who are more circumspect or not necessarily in a position to advocate robustly

for themselves are at a significant disadvantage.

Parents and patient advocacy groups also noted that there had been a much more
adversarial relationship with CHI in recent years. Also there was a perception that CHI
had become much more defensive in their interactions with both parents and patient

advocacy groups.

Another recurring theme that emerged was the question of communications with
parents, specifically in the context of waiting lists. Significant frustration was expressed
at the fact that children were taken on and off waiting lists sometimes with little
explanation or reason. Some of this was attributed potentially to a high turnover of staff
in recent years. Parents also made the point that the lack of communication or timely
communication made it very difficult to plan family life. It also put considerable strain

on family relationships.

A further issue that was raised by some of those I spoke with was the fairly stark position
that can arise when children transition to the adult medical service. This often presents
as a sharp cut-off date and some of those I spoke with described it essentially being left
to fend for themselves. Some of the patient advocacy groups suggested that there was
an urgent need for a much more holistic approach around the question of transitioning
to adult services and asked rhetorically what view would be taken if a child with cancer

was simply told to sort out adult care as and when they aged out.

Relatedly, I was told that some adults with scoliosis feel that they are treated as second-
class citizens and that very little assistance is provided by way of public nursing care in
relation to many of the medical challenges they face. Some of these concern toileting
and serious urological issues and that it is not uncommon for elderly parents to have to
provide the necessary assistance to their adult children in the absence of nursing care.
In that regard there was a perception that whilst there has been a very significant focus

on surgical issues relating to children with spina bifida and scoliosis in recent years the
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227.

228.

229.

230.

231.

position of adults has been substantially ignored. I was also told that adults face

significant issues including depression and drug addiction and largely feel invisible.

Although these are issues which, strictly speaking, fall outside my terms of reference, |
nonetheless think it appropriate and proper to record those concerns here. This is
particularly so in light of what was said to me, to the effect that services are often
provided firstly to those who shout loudest. It bears remembering that children with
these medical conditions with luck, care and time become adults at which point a
different series of challenges present themselves. It may well be that these challenges

have not received sufficient attention in the past.

On the question of whether or not there should be a personal/family story telling module
there were differing views. Some of the stakeholders I spoke to thought that this would
be little more than a “falking shop”. Others were of the view that it would be useful and
might well help to raise awareness of the issues. Others still were concerned about
parents and children having to relive traumatic experiences. On balance the general

view was that there was probably merit in such a module.

Another common theme that was repeated in my interactions with the patient advocacy
groups and parents was the repeated assertion that trust between them and CHI was in
very short supply. There was a perception that many promises had been made in the

past and had simply not been followed through on.

Another common view that was expressed to me was what would now appear to be a
working assumption that Crumlin provides a much better service than Temple Street.
This would appear to be a reflection of the fact that a significant number of issues have

presented in respect of Temple Street over the last five or six years.

In relation to the patient advocacy groups, there was a perception that these have become
very fragmented and possibly fractious in recent years. Some of the groups and their
members have very strongly held views and there have been significant disagreements
between the groups particularly as played out on social media. Some of those I spoke to
were concerned that some of the patient advocacy groups had made a point of either

championing or damning certain surgeons.
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Many parents and clinicians expressed the view that whatever about the past matters
had improved very substantially in recent years — although the great majority were of

the view that this was not a reason not to inquire into past events.

One issue which arose more than once in relation to my interactions with clinicians was
the absence of what is described as academic time. By this they meant that there is such
pressure in terms of their working day to perform surgeries and other frontline services,
that there is little time to carry out an assessment of how effective or otherwise
treatments actually are. One clinician made the point that in the context of both spinal
surgery and hip surgery it is a vital part of medical practice that clinicians take the time
and are permitted to take the time to carry out an appropriate recording of the outcomes
of given cases and an assessment of their own performance. This is often done by means

of maintaining a register in a given area.

The maintaining of such information gathering systems permits those in a position of
management to understand whether a given surgeon is underperforming or potentially
adopting problematic methods by reference to the objective outcomes. Although CHI
have recently introduced a spine register!® it was felt that some of the issues that arose
from 2022 onwards in Temple Street may well have been picked up considerably earlier

had a more developed system been put in place earlier.

In simple terms the view expressed was that the core information that would enable one
to be able to make a judgment that a given doctor was underperforming or represented
an outlier in terms of practice simply wasn’t available at the time there. The clinician
made the point that the absence of registers and high quality information makes it
difficult to draw conclusions as to the quality of care. Individual cases are highly
contextual and dependent on a multitude of factors in terms of their outcome. However,
where detailed registers are kept it permits a much broader overview to be taken and

will fairly quickly highlight where things are going wrong.

In relation to the issues concerning the intervention threshold for hip surgery some of
the parents I spoke with were keen to emphasize that they felt they had been pushed into
agreeing to surgery for their child in circumstances where they were reluctant to do so.

Some parents have recounted that they were told that surgery was required immediately

15 https://media.childrenshealthireland.ie/documents/Orthopaedics-Spine-Register-20201.pdf
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and that the consequences of not getting it done might be serious for their child i.e. they
might be facing hip replacements as young adults. Another parent recounted being told
that her female child might not be able to carry a pregnancy to term in the future unless

she had surgery.

Most of the parents I spoke to described being presented with surgery as essentially the
only option. One parent felt that she had been, to some degree, manipulated into

agreeing to the surgery.

It was clear to me that the picture that has emerged in more recent times as a result of
the Thomas Audit has given rise to a very significant emotional toll for many of the
parents involved. Although in a given case it may very well be the case that a surgical
intervention was appropriate and required, all of the parents that I spoke with had grave
misgivings about it. The fact that they had agreed to surgery, which, with the benefit of

hindsight, may have been unnecessary was a source of ongoing distress.

This is particularly so in light of the invasive nature of this type of surgery and some of
its consequences. Parents described their children being in considerable pain and
discomfort after the surgery. Some had complications. Others had to wear a removable
cast for several weeks, while other children had to be put back into nappies, which both

the children and parents found difficult.

Whilst these are all perhaps relatively predictable and understandable consequences of
any surgical intervention, the parents I spoke with were particularly upset because they
felt that they had allowed this to happen. Some of them believed they had been part of
their children's unnecessary suffering. They reproached themselves for not asking more

questions and felt they may have failed in their duty to advocate on behalf of their child.

Some of the parents I spoke with had significant concerns about what the future held
for their children who had undergone hip surgery. Specifically, they were worried that
the surgical intervention might result in overcorrection, potentially leading to adverse
consequences and symptoms down the line. They also worry about how they will
explain to their children later in life how they allowed this to happen. Again, it was
striking the extent to which some of the parents I spoke with exhibited a degree of self-

reproach and criticism.
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Parents also expressed bewilderment as to how such a divergence or discrepancy in the
intervention threshold could have arisen and questioned whether there was adequate
oversight by management. They expressed scepticism at the idea that the disparity

between the hospitals could not have been known about.

The issue of informed consent was a significant issue for parents and was raised on a
number of occasions. They felt that, in light of the content of the Thomas Report, they

had not been given a full and accurate understanding of the necessity for surgery.

Finally, the question of motive was raised repeatedly in relation to the intervention
threshold for hip surgery. Specifically, parents expressed concern that the reason for a
much lower intervention threshold in respect of pelvic osteotomy was directly related
to the fact that some of the clinicians involved would receive payment for the operations
— in other words they raised the question as to whether there may have been a financial

motive underpinning these surgeries.

BACKGROUND TO CHI AND THE ISSUES

Background to CHI

245.

246.

In 2013, the Children's Hospital Group Board was established by the Minister for
Health. This was a non-statutory or administrative group which had a remit to integrate
the three children's hospitals in Dublin into a single entity in anticipation of the building
of the new children's hospital. The three children's hospitals in Dublin included Our
Lady's Children Hospital Crumlin, Temple Street Children's University Hospital and
the paediatric services of Tallaght University Hospital. Prior to 2019, each of these

hospitals had its own distinct and separate management and governance structures.

Children’s Health Ireland is a statutory body created by the Children’s Health Act 2018
(‘The Act’) and established on 1 January 2019. The object of Children’s Health Ireland
as detailed in the Act is “fo improve, promote and protect the health, mental health and
well-being of children in a manner that embodies the values of child-centred,
compassionate and progressive care provided with respect, excellence and integrity and
in doing so it shall have the right and responsibility to promote the culture and

traditional principles of voluntarism in the conduct of its internal and external affairs”.
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The Act saw Our Lady’s Children’s Hospital Crumlin, Temple Street Children’s
University Hospital and paediatric services at Tallaght University Hospitals come
together and integrate into one organisation to deliver healthcare to children. This was,
to a significant degree in preparation for the opening of the new National Children's
Hospital Ireland (NCHI). CHI operates as a single service across the existing Dublin
children’s hospitals, Crumlin, Temple Street and Tallaght, as well as the paediatric
outpatients and urgent care centres at Connolly Hospital and Tallaght Hospital. CHI
governs and operates local paediatric services for the Greater Dublin Area and all

national paediatric specialist services, some of which are on an all-island basis.

CHI has its own Board and governance and is funded under a Service Arrangement by

the Health Service Executive (HSE).

In practical terms, when CHI was established in 2019 it sought to replace the existing
three hospital structure with a single entity. This meant that the hospital site specific
CEO positions were replaced with clinical directors and the relevant clinical directorates

were established.

It may be open to debate as to whether these new governance arrangements actually
streamlined the overall governance and management of the hospitals. In that regard, it
is notable that in its report entitled /ndependent review of governance at Children’s
Health Ireland in the use of implantable medical devices, including the use of non-CE
marked springs in spinal surgery at CHI at Temple Street of 8 April 2025, HIQA
observed that some of “these governance arrangements were overly complex and
placed an onerous and unrealistic workload expectation on the clinical directors and
senior managers operating within this structure'®. In any event, it is relevant to observe
that the events that are discussed in this report largely occurred against a backdrop of

considerable upheaval and change within the service more generally.

Although the issues particularly as regards waiting lists have been extant for many years
most of the issues that have given rise to more recent controversies post-date the

establishment of CHI.

16p.g.
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Ireland has one of the highest rates of spina bifida in the world. The research suggests
that there is an overall instance of approximately 1 in 1,000 live births. It follows from
this that the demand for high quality paediatric healthcare and spinal surgery for patients

with spina bifida, specifically children, is higher in Ireland than in many other countries.

Advances in treatment in recent decades mean that many children who might not
previously have survived now survive to adulthood. This undoubtedly positive
development in turn gives rise to its own challenges insofar as it means that other aspects
of the condition need to be addressed on an ongoing basis. Relatedly, over time surgical
techniques and understanding have improved significantly with the result that the

surgery has necessarily become more complex, time consuming and demanding.

In the middle of the last decade, steps were taken by the HSE to consolidate and develop
spina bifida services for children. This was done primarily by means of establishing a
Spina Bifida MDT at Temple Street from 2015 although the process initially
commenced in 2008. The idea was that all newborn babies and current paediatric
patients in need of spina bifida treatments would be catered for at Temple Street. As a
result, all newly diagnosed children with spina bifida were referred from the relevant

maternity hospitals to Temple Street for treatment.

The Spina Bifida MDT at Temple Street involved multiple specialists including those
with expertise in neurodisability, neurosurgery, anaesthesiology, orthopaedics, urology,
health and social care professionals and clinical nurse specialists. In addition, complex

spinal surgeries are undertaken by a surgical team.

In 2017 the CEO of Temple Street asked Mr Alan Dickson to undertake a review into
the provision of paediatric urology services in Dublin with specific reference to children
with spina bifida and neuropathic bladder. Mr Dickson is a paediatric surgeon and past

chairman of the British Association of Paediatric Urologists.

His review involved a consideration of both the documentation and meetings with
clinicians and others including the mothers of the child patients. Mr Dickson qualified
his conclusions by noting that they were based on interactions with a select number of

staff, who had not had the opportunity to express their views. He also mentioned that
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the cohort of patients whose records he reviewed had been similarly selected. The
exercise he undertook was not intended to be a randomized audit. He also did not speak

directly with some of the clinicians involved in the care of the children.

He noted that the paediatric urology service in Dublin was spread across two centres,
namely Temple Street and Crumlin and that this gave rise to obvious difficulties. He
recommended that the paediatric urology service should be concentrated in one place,
i.e., Temple Street, where the National Centre for Spina Bifida had already been
established. In summary, he concluded that the services and outcomes for spina bifida
patients, particularly within the context of a paediatric urological service, were

inadequate. He made various recommendations on what might be done to remedy this.

It appears that his report generated a degree of controversy amongst clinicians in the
three children’s hospitals and specifically among some of the consultants who did not
accept his conclusion as to the inadequacy of the paediatric urological service and may
have felt they were the subject of criticism, whether expressly or impliedly, in the report.
This resulted in an addendum to the report dated 10 October 2017 being attached to the
original. In truth, it is not an addendum in the sense of a correction by the original
author. Rather, the addendum is signed by the then CEO of Temple Street Hospital. It
recites various points of disagreement in relation to some of the factual matters and

conclusions offered by Mr. Dickson in his report. The report was never published.

Notwithstanding the substantial disagreement among clinicians regarding some of Mr.
Dickson’s observations and conclusions, CHI subsequently committed to implementing

many of the recommendations.

Throughout this period, and in particular from 2017 onwards, there was considerable
concern and dissatisfaction in relation to waiting times for surgeries involving children
with spina bifida. It is important to understand that whilst delay in treatment is always
a matter of distress and concern to patients, it is a particularly acute concern in relation
to children with spina bifida. This is because the condition may well deteriorate with

the passage of time — particularly in cases of severe scoliosis.

Delays can also have a very significant impact on the broader development of the child.
Therefore, the concerns relating to waiting times as regards this cohort of child patient

were and remain a matter of particular seriousness. Not only can an extended waiting
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time result in worsening symptoms, it may also ultimately reduce the treatment options
that are available or require substantially more invasive treatment later on. Separately,
the symptoms experienced by the children in question are very frequently painful and

very distressing. The impact of this on children and their families cannot be overstated.

Separately from the issue of the length of wait times, the manner in which CHI managed
the waiting lists was a bone of contention throughout this period. There appear to have
been fairly persistent problems in terms of communications with families, the
cancellation of appointments and children being taken off waiting lists without

explanation or notification.

From 2016 onwards, most spinal surgery for children in this cohort took place at Temple
Street. It appears that there was a significant increase in the number of spinal fusion
surgeries from that date. However, the number of surgeries was seriously affected as a
result of the COVID-19 pandemic and the HSE cyber-attack in May 2021. A concerted

effort was made to increase the number of surgeries in the aftermath of these incidents.

The following table, which is taken from the HIQA report already referenced provides
a useful snapshot of the position between 2017 and 2022.

2017 2018 2019 2020 2021 2022

Spinal Surgeries - Total | 93 109 95 87 98 124
Numbers in CHI at
Temple Street

Percentage difference - +17% | -13% -8% +13% | +26%

in activity to previous
year

Kyphectomy surgeries | 0 0 0 1 2 4
for patients with spina
bifida

The increase in the number of surgeries between 2021 and 2022 is particularly notable,
being 26%. This was on the back of a prior 13% increase in 2021. However, this
dramatic increase in surgeries appears not to have been without incident. Two serious
incidents, one of them fatal, relating to spinal surgery patients occurred in July and
September 2022. These are the incidents that are described in two Serious Incident
Report Reviews with which I was furnished — neither have been published. Also, during
this period concerns were being raised by some members of the spina bifida MDT in

relation to the provision of the service.
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As a result of these incidents and concerns, CHI instigated both an internal clinical
review of spinal surgery complications and an external review of complex spinal

surgeries as regards patients with spina bifida at Temple Street.

The internal review was commenced in November 2022 and completed in May 2023.
Its purpose was to look at the frequency and severity of surgical complications along
with the outcomes for patients who had undergone complex spinal surgery at Temple

Street between 2018 and 2022.

The external review was undertaken by an independent international external review
team. The primary purpose of this was to explore the concerns that had been raised and
to identify appropriate actions that might be taken in response to these. This external
review was commenced in March 2023. It was undertaken as a protected peer review.
The findings and recommendations were delivered in August 2023. This is generally
referred to in the documentation as the Boston report. The underlying report itself was
not published — rather a high level summary setting out its recommendations was
published by CHI. In some of the documentation I have seen the term Boston report is

sometimes used interchangeably to refer to the underlying report and/or the summary.

This in turn led to the commissioning of two reports (Phase 1 and Phase 2) from Mr
Selvadurai Nayagam. I detail below in the section on spinal surgery the terms of
reference underpinning this exercise which is still underway. For present purposes it is
suffficient to say that Phase 1 consisted of a risk assessment in relation to the specific
surgeon concerned whereas Phase 2 (which is ongoing) was a broader assessment of

issues relating to spinal surgery in Temple Street.

In August of 2023, a further issue was reported by CHI to the HSE and the Minister.
This related to the use of non-CE springs in three surgeries that occurred between 2020
and 2022. The significance of the springs in question not bearing the CE
mark (Conformité Européene) is that this meant that they had not been assessed or
deemed to have met the relevant regulatory requirements for use in human medical
treatment. It will be appreciated in that regard that there is a fairly elaborate regulatory
framework for the approval of such medical devices. The issue in relation to the use of
these springs became public in September 2023 and was a source of immediate and

sustained controversy and comment.
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As aresult of this revelation, the then Minister for Health, Stephen Donnelly TD, wrote
to the Chief Executive Officer of HIQA on 4 October 2023 and requested that HIQA
would undertake an investigation in compliance with Section 8 of the Health Act
relating to the use of non-CE spring implants. The terms of reference for this statutory
investigation were published on 17 November 2023 and the final report entitled
Independent Review of Governance at Children's Health Ireland in the Use of
Implantable Medical Devices, including the use of non-CE marked springs and spinal
surgery at Temple Street was published on 8 April 2025.

Separately, in October of 2023 a series of distinct concerns were raised by way of a
protected disclosure to the Chief Medical Officer of CHI. This related to the threshold
for surgery in relation to DDH (Developmental Dysplasia of the Hip) at Temple Street.
It was perceived that there was a significant difference in practice between Temple
Street and Crumlin. In particular, the concern expressed was to the effect that the
threshold for surgical intervention in use in Temple Street was significantly lower than

that being operated by Crumlin.

This caused the HSE to retain the services of Mr Simon Thomas, a consultant paediatric
orthopaedic surgeon from Bristol Royal Hospital for Children to undertake an audit.
This audit was subsequently published in May of 2025 and suggested a very significant
divergence in terms of the intervention threshold in operation in the respective hospitals.
In simple terms it gave rise to concerns that the very low intervention threshold in
operation in Temple Street meant that a significant number of children who did not (or

might not) need surgery for DDH were being operated on.

Although it is very difficult to summarise the overall picture that emerges in relation to
the many and varied controversies at CHI over the last number of years, it can at least
in broad terms be said that whilst there has been a high and persistent level of
dissatisfaction in relation to the length of waiting times and the management of waiting
lists for many years, a series of distinct and more acute concerns arose in relation to the
quality of the surgical service delivered from 2020 onwards. These latter controversies
appear to have come to a head in 2023, in light of information that was then coming to

light.

71



276.

277.

Therefore, I think that the issues to be considered for inclusion in a statutory inquiry

can be roughly grouped as follows:
1. Waiting lists;
ii. Spinal Surgery;
iii.  Intervention threshold for hip surgery;
iv.  Crumlin Orphan;

In what follows, I firstly seek to address the question as to the format of the promised

statutory inquiry before then going on to consider each of the issues described above.

FORMAT OF THE STATUTORY INQUIRY

278.
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280.

My terms of reference require me, in addition to considering what should fall within the
scope of the statutory inquiry, to consider what the format of that statutory inquiry
should be. Paragraph 2.8 says:

The Facilitator shall make recommendations to the Minister in relation to the
scope, breadth and format of an inquiry and the contents of potential terms of

reference.

It is clearly important that any inquiry be statutory in nature. In the absence of an express
and explicit statutory mandate, an inquiry will not be able to exercise powers of
compulsion in respect of the production of documents and the attendance of witnesses.
As matters presently stand, the law provides for two similar but distinct types of
statutory inquiry, namely a Tribunal of Inquiry and a Commission of Investigation — as
I indicate above for simplicity I refer to these as a Tribunal and Commission

respectively.

For the sake of completeness I should also observe that it would be open to the
Oireachtas to create a bespoke model for the purpose of a statutory inquiry into the
matters under consideration here. However, I do not think that there is really any basis
for this in circumstances where provision has already been made for two distinct types
of statutory inquiry which are intended to cover a wide range of scenarios. Furthermore,

no submission has been made to me by any party to the effect that a bespoke model
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would be necessary or appropriate. Therefore, I consider the essential decision to be one

between a Tribunal and a Commission.

Each form of statutory inquiry has its own grounding legislation'’. Although there are

differences between the legislation giving rise to each form of inquiry, they both include

the following essential and basic powers:

ii.

1il.

1v.

The power to compel attendance of witnesses: this power is generally
considered vital to the proper functioning of any statutory inquiry. Any
enquiry that is predicated on voluntary assistance of witnesses runs the risk
of being incomplete. This is because some witnesses may, for good reason
or bad, be reluctant to make themselves available. Therefore a process
whereby the attendance of such witnesses can be compelled is of obvious

importance.

The power to compel documents: Similarly, it is vital that a statutory inquiry
is in a position to require parties who hold documentation to produce it to the
inquiry. Again, any inquiry that is based on the idea that this would simply
be provided on a gratuitous or voluntary basis is liable to have important

documentation withheld or overlooked.

The power to enforce compliance: where powers of compulsion of witnesses
or the production of documentation are provided, it is equally important that
there is a strong enforcement backstop. By this I mean the statutory inquiry
must be in a position to ensure that there are consequences of the utmost
seriousness for those who fail or refuse to comply with such compulsion. In
general, this is provided for in the relevant statutes by way of making it a
criminal offence to fail or refuse to comply with lawful demands for such

material or attendance.

Protection of privilege against self-incrimination: a related and frequently
underappreciated aspect of statutory inquiries is that they require
cooperation, even in circumstances where the provision of testimony or

documentation might result in the person involved incriminating themselves.

17 Commissions of Investigation Act 2004 and Tribunals of Inquiry (Evidence) Act
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This has significant implications for the constitutional privilege against self-
incrimination. The manner in which statutory enquiries deal with this is to
nonetheless require that people are still obliged to answer potentially
incriminating questions whilst at the same time making sure that any answers
they give or statements they make to a statutory inquiry are not admissible in
criminal proceedings. This is something that can only really be provided for
by way of statute and is a vital means by which full cooperation is given to

statutory inquiries.

V. Publication of reports: it is a fundamental aspect and purpose of any statutory
inquiry that the ultimate output in the form of a report (whether that be a final
report or a series of interim reports) be published. This can be said to be the

entire raison d'etre of a statutory inquiry.

Whilst there are some differences in relation to the manner in which the legislation
governing Tribunals and that governing Commissions deal with these issues they are by
and large not particularly material. Rather the primary difference between a Tribunal
and a Commission is that the former operates by default in public whereas the latter

operates by default in private.

Although Tribunals are governed by a comparatively less elaborate statutory framework
than that which applies to Commissions, both processes are nonetheless informed by
broadly similar underlying constitutional values and requirements in terms of the
entitlement to fair procedures. Tribunals are intended to carry out their work in the full
glare of the public spotlight. This requirement is essentially hardwired into Section 2'®
of the Tribunals of Inquiry Evidence Act 1921 which says that a tribunal will not
exclude the public unless it is of the opinion that it is in the public interest to do so for

reasons connected with the subject matter of the inquiry or the nature of the evidence

18 2. A tribunal to which this Act is so applied as aforesaid—

(a) shall not refuse to allow the public or any portion of the public to be present at any of the
proceedings of the tribunal unless in the opinion of the tribunal it is in the public interest expedient so
to do for reasons connected with the subject matter of the inquiry or the nature of the evidence to be
given and, in particular, where there is a risk of prejudice to criminal proceedings, and

(b) shall have power to authorise the representation before them of any person appearing to them to be
interested to be by counsel or solicitor or otherwise, or to refuse to allow such representation.
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that has been given. It also specifically references the possibility of prejudicing criminal

proceedings as a basis for excluding the public.

This is not to say that everything a Tribunal does has to be done in public. Obviously,
preliminary investigative work is generally conducted in private before moving into
public session. In addition, Section 2 does permit an application to be made in respect

of specific aspects of the evidence to be heard in a private session.

However, it is clear that a fairly restrictive approach has been taken in relation to privacy
applications. In Bailey & Bovale Developments Ltd v Flood (Planning Tribunal) [2000]
IEHC 169 Morris P said:

It is clear that it is of fundamental importance that, where possible, the
proceedings of a tribunal of inquiry should be conducted in public. The very
reason for the establishment of such a tribunal is that urgent matters causing
grave public disquiet need to be investigated in order either to root out the
wrongdoing or to expose the concerns as misplaced. If a tribunal is to
accomplish its purpose on either count it is profoundly important that it be seen
to conduct a thorough, methodical inquiry in which no special treatment is
accorded to anyone and where matters are shielded from public scrutiny and
criticism only where absolutely necessary, such as where to do otherwise would
jeopardise the lives of individuals. The public concern and disquiet must be met
either by establishing facts which give rise to the concern or disquiet or
alternatively establish that the fears or cause for concern and disquiet were

groundless.

One of the consequences of the default position that evidence is heard in public is that
Tribunals tend to be substantially more adversarial in their nature when compared with
Commissions. This is because the fact-finding process itself occurs in public as distinct
from the result of the fact-finding process. In practical terms, this means that serious
allegations can be made about and put to witnesses in the course of examination. Those
allegations may not be determined until some considerable time later, possibly years.
Inevitably, this means that a substantially higher degree of fair procedures is necessary

in terms of the operation of a Tribunal.
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Commissions are by design intended to be substantially less adversarial than Tribunals.
Section 10" of the Commissions of Investigation Act 2004 enjoins a commission to
seek the voluntary cooperation of witnesses to the greatest extent that is possible and

also to take steps to facilitate such evidence.

A further key difference between Tribunals and Commissions is that there is a default
assumption that a Commission will conduct its investigation in private?°. This is subject
to an entitlement of any witness to request that his or her evidence might be heard in
public and also an entitlement on the part of the Commission to determine that it is
desirable in the interests of both the investigation and fair procedures to hear part of the
evidence in public. As such, it should be understood that although the default position
is that evidence received by a Commission is received in private, this is by no means an
inflexible rule. Nonetheless, it means that public hearings are very much the exception

rather than the rule.

It is also important to point out that irrespective of whether all or the greater part of the
evidence received by a Commission has been heard in private, the final report will

nonetheless be published pursuant to the provisions of section 38 of the Act.

Although Commissions are subject to the same overarching requirements in terms of
fair procedures as those which apply to Tribunals, the fact that the process itself is not
conducted in public means that a somewhat less exacting approach can often be taken.
As a result of this it is generally considered that Commissions are somewhat more
efficient than Tribunals. However, it is important to appreciate that this is a general
observation rather than a firm rule. There have in the past been Commissions that have
taken a very long time to complete and Tribunals that have been fairly efficient by

comparison.

1 (2) In conducting an investigation, a commission shall, to the greatest possible extent consistent with its duties
under this Act—

(a) seek the voluntary co-operation of persons whose evidence is desired by the commission in relation
to any matter within its terms of reference, and
(b) facilitate such co-operation.

2011.—(1) A commission shall conduct its investigation in private unless—

(a) a witness requests that all or part of his or her evidence be heard in public and the commission
grants the request, or

(b) the commission is satisfied that it is desirable in the interests of both the investigation and fair
procedures to hear all or part of the evidence of a witness in public.
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In my view, the most important consideration that arises in terms of deciding between
whether to recommend a Commission or a Tribunal relates to the subject matter of the
issues that will be considered by the statutory inquiry. Although these are set out in
greater detail in the section below where I identify what should be included in the terms
of reference, it will be obvious from the outset that the relevant subject matter here is

primarily the medical treatment of children.

To varying degrees, depending on the specific issues in play, it will be necessary to give
some consideration at least to the specific details of the medical condition and
circumstances of individual children. This gives rise to very pronounced concerns in
terms of privacy and confidentiality. For very obvious reasons, the law?! regards
information relating to medical conditions to fall into a special category. Relatedly
children are also subject to specific protections under data protection law and there are
well recognised issues around the ability of children to consent to sharing their data or

waiving confidentiality.

A further point that bears analysis in the context of the specific issues under
consideration here is that the number of children with spina bifida and scoliosis is
relatively finite. Whilst estimates vary, the documentation that I have seen suggests that
somewhere in the region of 500 children with the condition at any given point in time
may be under the care of CHI. In the event that evidence were to be given even on an
anonymized or pseudonymized basis, there would remain a substantial risk of

subsequent jigsaw identification of the children involved.

In my view, the fact that the statutory inquiry is going to be concerned both with children
and their medical conditions, the calculation must shift definitively in favour of a
Commission model of inquiry. However, I think that there are also other factors that
strongly militate in favour of a Commission. As will become apparent below, I suggest
that there are some aspects of the matters to be inquired into that may usefully be the
subject of some form of sampling exercise. Unlike Tribunals, Commissions tend not to
operate primarily on the basis of public set-piece examinations of witnesses. Therefore,
I think it will be substantially easier to accommodate a sampling approach insofar as

that may be necessary in a Commission as compared with a Tribunal.

2 See Section 5 of the Data Protection Act 2018 and the definition of special categories of personal data.
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A further point that tells in favour of a commission is the question of broad participation.
As I have noted above there are diverging views amongst stakeholders as to whether
the proposed statutory inquiry should be a Commission or a Tribunal. As one might
expect, clinicians are generally in favour of a commission model, whereas some of the
patient groups advocate strongly for a tribunal. The essential divergence of opinion
relates to whether or not the inquiry is conducted in public or private by default.
However, I think it is important to note that the views amongst families and patient
advocate groups are by no means homogenous. Some of those I spoke to were generally
sceptical about the need for a statutory inquiry at all and others expressed the view that
it would be preferable if there were a statutory inquiry that it would be conducted

otherwise than in public.

Although the views of some of the patient groups to the effect that any statutory inquiry
must be in the form of a tribunal have been well publicized, it must be emphasized that
this does not represent a universal position amongst families and patient advocacy
groups. A real concern in the context of any statutory inquiry must be the extent to
which its format encourages participation by all interested parties. I consider that this is
best achieved by adopting a commission model. It means that those who might
otherwise be reluctant to come forward and share their experiences are more likely to
do so. It also allows individual clinicians and employees of CHI, the HSE and the health
services more generally to speak candidly with less concern in relation to reputational

damage or public criticism.

One further advantage of the Commission model of inquiry is that it is relatively flexible
from a procedural perspective. Certainly when compared with Tribunals, which are
primarily predicated on the receipt of oral testimony, the Commission process is
considerably more amenable to adaptation to meet the particular circumstances of a
given investigation. I believe that this may be of particular significance in light of some
of the recommendations I make below where it must be anticipated that some matters

might most usefully be approached by means of considering a sample of relevant cases.

Finally, I think some consideration must be given to the potential impact that a statutory
inquiry is likely to have on the delivery of the medical service to children. Specifically
the extent to which clinicians may be required to devote considerable time and resources

to preparing for their interaction with a statutory inquiry. I do not think it can be gainsaid
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that substantially more preparation is required in relation to an appearance at a public
Tribunal as compared with an appearance before a Commission — albeit that either
prospect is daunting. This is by no means a definitive factor in the overall consideration
of this issue. It is, nonetheless, one that militates in favour of a Commission rather than

a Tribunal.

By way of conclusion, I must observe that the subject matter of the promised statutory
inquiry, involving as it does both children and the details of their medical conditions,
militates strongly and, I suggest, decisively in favour of a Commission over a Tribunal.
Moreover, the potential scope of some of the issues that are to be considered are
potentially very substantial in light of the numbers of children potentially involved. That
being so, the procedural flexibility that a Commission affords similarly militates in

favour of the Commission model.

WAITING LISTS

300.

301.

302.

As I observed in my initial correspondence with stakeholders, the issue which appears
to have generated the most widespread upset amongst patients and families is the
question of waiting lists for spinal surgery — certainly it is the issue which has directly
impacted most people. Specifically the amount of time that children have remained on
waiting lists awaiting surgery and also the manner in which their inclusion on such

waiting lists has been managed has been an ongoing issue over many years.

The Ombudsman for Children's reports in relation to Scoliosis Treatment for Ivy*
referred to above are a useful snapshot of the management of waiting lists albeit in a
single case. The facts and the report outline the frustration of the parent involved
regarding removal and reinstatement from CHI surgery waiting lists during the period
from 2016 to 2020. It also details a distinct lack of communication between CHI and
affected parents. In that regard it is important to note that the amount of time a child

remains on a waiting list prior to treatment is by no means the only source of distress.

What is striking, particularly in light of more recent reports and audits, is the extent to

which these are recurring themes. In particular, the lack of communication and children

22 The initial report is published by the OCO at: https://www.oco.ie/app/uploads/2023/06/Scoliosis-Treatment-
for-Ivy.pdf A follow up report which comprises an update on actions taken in light of the report above is also
published by the OCO at https://www.oco.ie/app/uploads/2024/10/OCO-Scoliosis-Ivys-Case-Update.pdf
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being taken off and put back onto waiting lists without clear reasons. These are themes

that were rehearsed consistently in my interactions with stakeholders.

In addition to the reports published by the Ombudsman for Children, there are two more
recent and more broad-based exercises that have been conducted that are of relevance

here.

Collison Report

304.

305.

306.

The first of these is a report entitled Waiting List Management at Children's Health
Ireland, authorised by Lily Collison and published? in December 2025. This is a report
that was commissioned by the HSE in parallel with the Internal Audit of Governance
and Equity in Patient Access and Waiting List Management at Children's Health Ireland
published*® in June 2026 which is discussed in greater detail below. For ease of
reference, [ will refer to the former as the Collison Report and the latter as the Equity

Audit.

The Equity Audit is primarily a review of the manner in which waiting lists operate at
a granular systems level and is substantially concerned with relatively technical

considerations. By contrast, the purpose of the Collison report was to:

...establish and provide an independent view through directly engaging with
patients, their family and staff of CHI in an effort to understand their experience
and thereby inform future improvements with specific reference but not limited

to the matters which are the subject of the Internal Audit commission.

The methodology adopted was essentially a sampling approach. The report proceeded
on the basis of engagement with a randomly selected sample of 587 children who were
on the waiting lists for the three primary specialties relevant to spina bifida and scoliosis
in October of 2025. It provided an opportunity for the families in question to discuss
their actual lived experience in terms of the operation of waiting lists. As such, it stands
in fairly stark contrast to other reports and exercises such as the equity audit which are

primarily focused on the technical aspects of systems and related statistical analysis.

B https://about.hse.ie/publications/waiting-list-management-at-chi/

2 https://about.hse.ie/publications/review-of-governance-and-equity-in-patient-access-and-waiting-list-

management-at-chi/
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309.

However, the Collison report also includes a consideration of some of the key statistics
for the purpose of putting the lived experience of the families concerned in context. The

following passage from the introduction to the report sets out some of the stark realities:

The data in this report speaks for itself. The analysis of CHI policies revealed
a number of problems including not following national protocol with regard to
information sharing with families. The analysis of waiting list data across all
specialties shows that while the total number of children on Outpatient and
Inpatient/Day Case waiting lists has decreased, CHI is failing to meet waiting
time targets. CHI policies and national protocols specify the critical and time
sensitive “clinical characteristics/outcomes of conditions” for urgent referrals,
they include risk of permanent damage, suspected malignancy, and rapid
deterioration. As of October 2025, across all specialties, 73% of children on
CHI Outpatient and 67% of children on CHI Inpatient/Day Case waiting lists
with urgent referrals did not receive appointments within the clinically
recommended waiting time of less than 28 days. Similarly for Semi-urgent
referrals — 64% and 60% of children respectively did not receive on time
Outpatient and Inpatient/Day Case appointments (less than 13 weeks). Taken
together across all Clinical Prioritisation Categories (Urgent, Semi-urgent,
and Non-urgent) and waiting lists (Outpatient and Inpatient/Day Case) at CHI,
children receiving late appointments (57%) outnumbered those receiving on
time appointments (43%). This shows that waiting-time breaches are systemic

rather than exceptional.

It is against this backdrop that the Collison Report then attempts to delve into the lived
realities underlying those statistics for the purpose of setting out a full and detailed

understanding of the consequences of systemic waiting time breaches of the sort

described.

I do not think that it is unfair to say that the picture that emerges from the accounts given
describes a somewhat scenario that could be characterised as Kafkaesque by reason of
its opacity. This is particularly so in circumstances where the relevant policies operated
by CHI governing the management of waiting lists are not publicly accessible.
Therefore, the experience of parents is one in which the parameters of the system they

are seeking to navigate, often under conditions of great stress, are entirely opaque. The
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report discloses that, somewhat remarkably, the status of a child's referral i.e. whether

it is urgent, semi-urgent or non-urgent is not actually shared with the family.

This echoes much of what I was told in my interactions with stakeholders. The overall

picture that emerged from my engagements was one in which the system is innately

difficult for parents to navigate — some described it as impossible in the absence of

assistance from patient advocacy groups. Indeed, to a very substantial degree, the

necessity for the patient advocacy groups to be so vocal may be regarded as a function

of the dysfunction of the system itself. To put it another way, there would be much less

need for patient advocates if the system worked properly in the first place.

The report sets out and provides a narrative description of the experience of a number

of families in respect of the following areas of concern:

ii.

1il.

1v.

V.

Vii.

Viil.

1X.

Xi.

Excessive length of time waiting for an appointment;

Families report their child’s condition is worsening while on the waiting list;

Children experience pain while waiting for an appointment;
Poor communication with families;
Issues with cancellation of appointments;

Removal from waiting list without informing the family;

Families need to attend A&E for the condition while their child is on the

waiting list;

Families need to access private appointments while their child is on the

public waiting list;
Families express concerns about clinical judgement/professional practice;

Families feel worried, stressed, and frustrated while waiting for

appointment for their child;

Both positive and negative experiences with healthcare staff;

an
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313.

314.

315.

xii.  Families do not believe they are treated as partners in their child’s healthcare

journey;

xiii. Families worry that their child will age out of CHI before receiving treatment

(i.e., become too old for treatment at CHI);

The nature of the exercise undertaken was to provide families with an opportunity to be
heard as distinct from seeking to resolve what may or may not have occurred in a given
instance. In that regard CHI was not afforded a right of reply to family statements.
Although that may be regarded as a limitation on the nature of the exercise undertaken
it was clearly an appropriate one and may have much to recommend it as an approach
in the context of a statutory inquiry particularly in the context of a family/personal

statement module.

I say this because, as I observe above, it is not really the function of a statutory inquiry
to offer a solution to the problems that have arisen in the past. This is all the more so in
the case of the historic problems relating to waiting lists. The causes of those problems
are no doubt multifactorial. It would be simplistic to say that it has been purely a
question of resources in the past. Other issues such as the ability to recruit staff, systemic
IT issues and the management of clinical staff have fed into this problem. In addition,
there has been the seemingly ever-present and yet always out of reach prospect of the
completion of the Children's Hospital that has informed the approach of CHI to such

issues.

Therefore, I would see one of the primary purposes of a statutory inquiry in relation to
the waiting lists issue generally to be a forum which can take the testimony of the
parents affected for the purpose of achieving an understanding of the actual effect of
delays on parents and children over a period of time. Given that there appears to be an
overwhelming acceptance within CHI, the HSE and the Department of Health, that the
management of waiting lists has been highly problematic for a considerable period of
time, it does not strike me that a statutory inquiry needs to establish that proposition on

a contested or adversarial basis.

By this [ mean that I think that the lived experience of families and children is a matter
that is suitable for inclusion in a personal/family statement module. Whilst it may well

be the case that specific details of a given case could be contested or disputed by
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reference to documentary records, countervailing accounts and cross examination it
does not appear that the overall position in relation to the problems arising in relation

to waiting lists is really contested.

The Equity Audit

316.

317.

318.

319.

320.

By contrast to the Collison report, the Equity Audit was essentially a deep dive into the
operation of waiting lists but by reference to more technical aspects of waiting list
management and with a focus on the question of whether or not there was an equity of
access between public and private patients. This involved a detailed audit of records
held by CHI and engagement with CHI management, staff and clinicians. It does not

appear to have involved engagement with families or parents.

The audit concluded that there was no evidence of inequity in access between public
and private patients, although this conclusion was somewhat qualified by the
observation that there were significant limitations in terms of the records available and
the sample size. The not entirely consistent manner in which some records were kept

also led to a qualification on the conclusion.

Unsurprisingly, it also concluded that there were significant delays as against the
clinically recommended timeframes apparent from the records with regard to the three
specialities covered by the scope of the audit — namely Orthopaedics (including Spinal),
Urology and Respiratory Medicine.

It also noted that there were deficiencies in terms of incomplete or inconsistent
documentation relating to the management of waiting lists across the three specialties
and clinical prioritisation was neither consistently recorded nor clearly evidenced in the

records.

It also identified further deficiencies in relation to the governance of NTPF and HSE
funded initiatives which it considered were not consistently evidenced with little
documentation as to how such initiatives were prepared, reviewed, approved and
monitored. It concluded that there had been a failure to establish a standardised
framework to define and measure core activity, and that this limited CHI's ability to

demonstrate that funded initiatives delivered activity additional to routine service
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322.

323.

324.

325.

provision — in other words it was very difficult to identify the practical results of targeted

funding that was intended to deal with issues such as the addressing of waiting times.

It also identified significant limitations in relation to data management which impacted
on the management of waiting lists and other issues. Specifically, it identified a
substantial degree of fragmentation in terms of the various systems in operation and in

simple terms, a significant lack of joined up thinking.

The audit went on to make a series of recommendations to address the shortcomings it
had identified. It did so in circumstances where it noted that the review had been
undertaken against a backdrop where CHI “was operating under significant service,
workforce, administrative and data-systems pressures, whilst also progressing a major
organisational and digital change”. In other words, the review did not occur in
circumstances where the various issues and deficiencies identified were part of some
static system. Rather many of these issues are, were and are in the process of being

addressed in various ways.

Most of the problems and related solutions identified in the audit concern issues of
process and also administrative capacity, including IT capacity. As such, these solutions
are innately technical in nature. As with many complex problems, the solutions

themselves are also inevitably complex.

This is a matter of some relevance when considered from the perspective as to whether
the issues dealt with in the course of the Equity Audit might usefully be included or
adapted for inclusion in the context of a statutory inquiry. Moreover, it is necessary to
give serious consideration to the need to avoid unnecessary duplication. It is not clear
to me that there would be any purpose in having a statutory inquiry examine what are

largely technical process and IT issues of the sort considered in the equity audit.

Ultimately, it is for CHI and its successors to implement (or not as they see fit) the
conclusions of an audit of this sort. As it happens, CHI has committed to the
implementation of all of the recommendations from the Equity Audit. During and
subsequent to the review period, CHI progressed a number of relevant initiatives,
including the continued rollout of the Central Referrals Office and preparation for the

implementation of the electronic health record. In addition, other steps have been taken
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327.

328.

in respect of consolidation of policy management and strengthening of clinical specialty

lead roles.

I make this observation not for the purpose of purporting to absolve CHI in relation to
the patently unsatisfactory manner in which waiting lists have been operated. Rather, it
is for the purpose of demonstrating, firstly, that any solution to these issues is complex
and granular and is in truth a matter for the management of CHI as distinct from
something that should be dictated by a statutory inquiry. Secondly, and perhaps more
importantly, it demonstrates that solutions need to be implemented in real time as soon

as they are identified rather than awaiting the outcome of any statutory inquiry.

When considered from that perspective, I do not see that it is properly a matter for a
statutory inquiry to attempt to inquire into the granular detail of the systems and
management issues that have in the past fed into the problems as regards waiting lists.
Rather, I would see the proper role of a statutory inquiry as one whereby the actual
experience of the families concerned can be reflected properly and fully along with an
investigation into the response by CHI management to that aggregate experience. This
is for the purpose of bringing to light what has occurred in the past, in order that it will
not occur in the future. As to how such recurrence can be prevented is not obviously
within the remit of the statutory inquiry, rather that is for the management of CHI and

its successors to address on an urgent and real-time basis.

However, this is not to say that the response of the CHI management to the persistent
issues around waiting lists should not be included in the terms of reference of a statutory
inquiry. Rather it is simply to observe that a granular analysis of technical and process
issues should not be included. I return to this below in the context of my

recommendations.

Spending by CHI of funds allocated to cut waiting lists

329.

In July 2024, the then Minister for Health requested an audit in respect of €19 million
that had been allocated in 2022 specifically for the area of scoliosis and spina bifida.

The concern at the time was that the money may not have been spent as intended.
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334.

Unsurprisingly this was the subject of significant public commentary>’ both at the time

and since.

The background to the audit was that in February 2022, the Minister had announced that
a sum of €19 million was being allocated to address scoliosis waiting lists. This
commitment was made after it had previously been promised that no scoliosis patient

should wait more than four months for a procedure.

The outcome of this audit was a report entitled Review on the Implementation of
Scoliosis in Spina Bifida Action Plans 2022 & 2023 dated 18 October 2024 . The review
was published?® by the HSE in December 2024. The review recites how the action plans
in question originated from a presentation by CHI to the Minister and the HSE in
relation to waiting times for scoliosis and spina bifida. This included agreed plans which
specified capital and revenue funding by reference to specific expenditure categories
and included specific targets in respect of the various treatments which it was said would

be impacted.

The total approved funding under the plans for 2022 and 2023 was in excess of €34
million, which comprised approximately €21.2 million in new funding for 2022 to 2023

and €13.58 million in already approved funding.

The capital expenditure program included the addition of a fifth operating theatre at
Temple Street and an additional MRI scanner at Crumlin. Also, there were to be 24
additional beds across both sites. Provision was also made for the outsourcing of surgery
to private hospitals and the funding for surgery at Cappagh. It also anticipated that 167.6
whole-time equivalent staff, including consultants, anaesthesiologists, nurses,
healthcare attendants, occupational therapists and other healthcare professionals would
be employed. The stated purpose of all of this was to address waiting lists for children

with scoliosis and spina bifida awaiting in-patient surgery.

The review concluded that the money allocated had, in general, not been ringfenced for

the stated purpose —i.e. the reduction in waiting lists. Rather some of the allocated funds

5 https://www.independent.ie/irish-news/health/money-was-steered-away-from-children-with-scoliosis-and-

spina-bifida-parents-angry-at-misspent-19m-fund/a/129818113.html

26 https://about.hse.ie/publications/review-on-the-implementation-of-scoliosis-and-spina-bifida-action-plans-

2022-2023/
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336.

had been spent on roles, equipment and services that were not specifically confined to
spina bifida and scoliosis in-patient surgery but were instead of more general benefit to
CHI. The executive summary records its conclusions in relation to this in the following

terms:

b) Due to the nature of additional roles funded under the Agreed Plans, staff
members have a wider remit than Scoliosis and Spina Bifida (e.g. Play
Specialist, Radiographer, Pharmacist or Phlebotomist). In other cases, some
new roles would not generally directly work with Scoliosis and Spina Bifida

patients (e.g. staff working in the Acute Medical Assessment Unit).

¢) There is an expectation gap in the public domain regarding the purpose of
the funding provided to CHI under the Agreed Plans. The perception that this
funding would solely impact the Patient Group is inconsistent with some of the

roles and their related intended purpose as funded under the Agreed Plans.

d) While the Agreed Plans provide funding for additional capacity in CHI, some
of the spend categories, for example, MRI scanner, additional operating theatre
and critical care beds, do not include any detail or reference to ringfencing or
prioritisation of this additional capacity for the Patient Group. However,
funding for outsourced surgeries to private hospitals (totalling €3m) was fully

ringfenced for the treatment of Scoliosis.

It went on to note that there had been a substantial degree of underspending in relation
to some areas, specifically in relation to recruitment of staff. This was explained by CHI
management on the basis that there were significant challenges in seeking to recruit staff
over the relevant time period. There was also an underspend as regards the €3 million
that had been allocated for outsourcing of spinal surgery. This had been the only area
funding that had been expressly identified as being entirely ring fenced for scoliosis

treatment.

The review also concluded that as regards the performance targets that had been set out
in the plans, the picture was somewhat mixed. Targets had been met and exceeded in
some areas but not in others. One of the review's central findings was that much of the
additional capacity that was funded by the plans only became operational after the 2022
to 2023 period. For example, the MRI scanner was only made operational in April 2024
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338.

339.

340.

and the 24 additional beds did not open until March 2024. Similarly, the new operating
theatre only became fully operational in April 2024.

The review concluded that the core objective of the additional funding, namely the
significant reduction in waiting lists so that no child would have to wait more than four
months was not achieved. This appears to be primarily related to the issues arising in
respect of recruitment of staff. However, it did note that notwithstanding this, that since
the various improvements had come online there had been a concomitant reduction in

waiting times.

The review prefigures some of the issues that are dealt with in the Equity Audit,
specifically the absence of sufficiently sophisticated processes and information that
might permit a more accurate assessment as to the effectiveness of targeted spending

for specific purposes.

Insofar as the question of how funds identified for the purpose of reducing waiting lists
(i.e. the €19 million) was spent generated controversy it appears to have largely done
so by reason of what is described as the “expectation gap in the public domain regarding
the purpose of the funding provided to CHI”’. In other words, the stated purpose of the
funding may not have been achieved in the simple and linear terms implicit in the
announcement of the funding. The Review on the Implementation of Scoliosis in Spina
Bifida Action Plans 2022 & 2023 describes why this might have been so and gives a
clear sense of the complexities underpinning the issue of waiting list management and
why it is that an injection of resources does not necessarily work to alleviate such

problems in a simple and linear fashion.

It may be arguable as to whether the manner in which the funds allocated were spent by
CHI gives rise to a specific controversy or matter of public interest to the extent that it
merits express inclusion as part of a statutory inquiry. On one view it is simply reflective
of a well-established tension between the complex realities of hard problems and a
political imperative to present them as issues that may readily be solved by the provision
of additional resources. Also, it appears that the review that has been undertaken
provides a fairly detailed consideration of the issue and is based not only on an analysis

of documents and records but also on structured interviews with relevant personnel.
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341. All of that said I do recommend below that the overall response of CHI management to
the issues arising in relation to waiting lists during this period and beyond would be
included in the scope of a statutory inquiry. Also, the circumstances surrounding the
spending of these funds does give rise to legitimate concerns in the broader context of
public accountability. Therefore, the issues around the spending of the funds allocated
will inevitably form part of that consideration and on that basis may usefully be

identified as a distinct matter to be looked at.

2022 Internal Report on a Clinical Department

342. Between May and July of 2025, there were a number of media reports in relation to the
content of an internal report by CHI which detailed specific issues in respect of waiting
list access and management. The issue seems to have first been reported in the Sunday
Times. It would appear from the articles?” in question that the report was leaked to media
outlets. Ultimately, in July of 2025, the entirety of the report was published by the On
The Ditch website.

343. This report, which has been referred to in some of the documentation that has been
furnished to me as the “unpublished report”, falls into a somewhat unique category in
terms of the documentation provided. On the one hand, it was clearly prepared on the
basis that it would be treated as confidential. In effect, it is an internal HR report. On
the other hand, it has whether rightly or wrongly been made public insofar as its content
has now been publicly disseminated and is freely available to anyone who is minded to

look for it.

344. It should also be noted that CHI published® a summary of some of the high level themes
and recommendations emerging from the report. However, this provides relatively little

of the detail of the underlying report itself.

345.  On one view, by reason of the fact that this report has been leaked and was intended to

be confidential, there is an argument to the effect that I should not consider it. Or at least

27 https://www.irishtimes.com/health/2025/06/04/chi-consultant-did-not-fulfil-his-on-call-hours-due-to-health-
issues-while-running-weekend-clinic/
https://www.rte.ie/news/health/2025/0603/1516380-childrens-health-ireland/
https://www.irishmirror.ie/news/irish-news/politics/suggestion-children-moved-consultant-private-35289747
28 https://www.childrenshealthireland.ie/news/summary-of-findings-recommendations-and-updates-regarding-
the-examination-of-a-particular-clinical-department-in-childrens-health-ireland-chi/
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347.

348.

insofar as I consider it, I should not make express reference to the content of same.
However, 1 think the difficulty with that approach is that the substance of the
unpublished report has now well and truly entered into the public domain and has been
the subject of a great deal of controversy and commentary. When one looks at this from
the perspective of the proposed statutory inquiry there is an unavoidable conclusion that
at least some of the issues related in the report are by reason of the controversy generated

by its publication have become matters of public concern.

Indeed, I would go so far as to observe that the position is somewhat exacerbated (or at
least complicated) by the fact that because the report hasn't been published, CHI and
other official bodies have by and large felt themselves precluded from engaging to any
great degree with either the substance of the report or the commentary arising from it.
Therefore, it may be said that the position which emerges is by definition deeply
unsatisfactory. On the one hand a report that relates matters of considerable concern has
entered into the public domain, whilst on the other hand the public bodies that might be
expected to be best placed to deal with its content feel substantially precluded from

engaging with it.

The exercise I have been tasked with is that of assessing what should or should not be
recommended for inclusion in a statutory inquiry. Given that the primary metric for
inclusion is whether or not the issue is a matter of public concern, I cannot ignore the
concerns that the publication of this report have given rise to. I must give consideration
to it and to the extent that it is necessary to do so, I make some reference to the content

of same.

Given the fact that the report in question is confidential (albeit that it is to some degree
in the public domain) it is appropriate to convey the gist of its content by reference to
the summary of it which was published by CHI. This summarises the specific issues

arising in relation to waiting lists in the following terms:

A number of issues were raised in relation to a NTPF outpatient waiting list
initiative. The Examination suggested that based on the documentation review,
certain NTPF-funded clinics did not adhere to NTPF standards of

chronological scheduling (i.e. seeing the longest waiting patients first).
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350.

351.

Data suggested that some of these patients could have been seen by other
departmental colleagues within the existing day to day service and potentially

managed in a more proactive way.

Patients seen in the outpatient clinic who required ongoing treatment were
placed on an already long inpatient waiting list without consideration of
redistribution of patients to colleagues with a shorter waiting list. The
examination raised the issue as to the possibility that this could have led to any

negative outcomes for patients.

The above raised concerns relating to the prudent and beneficial management

of NTPF funding and lack of oversight of access initiatives.

The published summary is anodyne by comparison with the report itself which
expressed its conclusions and criticisms in much more trenchant terms. It was inevitably
the substance of the report, rather than the summary, that was the subject of significant

media commentary as and when the leaked version was published.

As might be expected the reporting of the content of this report generated much public
controversy. The then CEO of the HSE described it as “absolutely shocking*® and much
of the commentary was framed in terms of a working assumption that the clinics had

been conducted with a fraudulent intent or purpose.

Indeed, as I understand it, there was a referral of the matter by the HSE to An Garda
Siochéna. This did not result in a criminal investigation or prosecution in circumstances
where the Detective Superintendent of the Garda National Economic Crime Bureau
considered in September 2025 that the matter was not suitable for investigation. This is
a formulation that is often used by An Garda Siochana and may be applicable in
circumstances where it is considered that it is not practical to conduct an investigation
or alternatively where the evidence does not disclose the commission of any criminal
offence. The fact that no formal investigation was instigated is also a matter of public

knowledge®°. The article in question recited the following:

29 https://www.con-telegraph.ie/2025/05/25/gloster-shocked-by-claims-of-consultant-misuse-of-waiting-list-

system/

30 https://www.irishtimes.com/health/2025/09/05/report-into-chi-waiting-list-irregularities-not-suitable-for-

garda-investigation-hse-says/
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In a statement on Friday night, a Garda spokesman said the force had been
investigating allegations of fraud. However, the assessment process by the
Garda National Economic Crime Bureau (GNECB) was now complete and “no

offences have been disclosed”.
“Therefore no action will be undertaken by An Garda Siochana,” he added.

The HSE said it has been informed by the GNECB that ‘following a review of

the matter that is deemed not suitable for investigation”.

352. Given that the report was confidential by its nature, CHI was quite limited in terms of
its ability to publicly engage with the content of much of the reporting. However, on 3

June 2025 a statement including the following was issued:

There has been inaccurate media reporting in relation to NTPF payments to a
Consultant. CHI can confirm that these clinics did not take place in the
Consultant’s private rooms. They occurred in a public clinic, in one of its
hospitals, on a Saturday. It was a waiting list initiative for an outpatient
appointment only. The NTPF funded the hospital for this waiting list initiative
and there was no charge to patients. This was over and above the Consultant’s

contractual hours. There are no direct payments to CHI staff from NTPF.

A longer-term sustainable solution for referral management and central
referrals system for all services has been put in place in CHI and is in operation.
The roll out of this system is ongoing and all services will be on this central

referral systems in the coming months.

We acknowledge and take very seriously the findings of recent clinical reports,
and historical internal examinations or reports. CHI considered the request to
publish this report and sought legal advice, however, it is primarily a HR report
where the confidentiality of those who participated and fair procedures need to

be respected given the sensitive nature of the report.

353. The overall picture is further complicated by the fact that during exchanges before the

Public Accounts Committee on 3 July 2025 the content of the report was discussed in
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356.

relatively broad terms by the Comptroller and Auditor General, the Chairman of the
NTPF and the CEO of CHI.

As part of his opening statement the Comptroller and Auditor General stated as follows:

I outlined the key financial results for the 2023 year of account when the
representatives of Children’s Health Ireland, CHI, were last before the
committee on 22 May and I do not propose to repeat that presentation this
morning. Since the meeting of 22 May, details of an internal examination
undertaken by CHI in 2021-22 have come to public attention. As I have
previously explained to the committee, my office was not provided with a copy
of that report at the time it was finalised or when the audit of the hospital’s
financial statements for 2021 was being undertaken. My office has in recent
weeks received a copy of the report. While the main focus of the internal report
is personnel management concerns in a clinical department in part of the
hospital, it also raises some concerns around a number of financial risks,
including controls over claims in respect of care paid for by the National
Treatment Purchase Fund. Due to the report’s findings with regard to those
financial risks, the hospital should have brought the report to the attention of
the audit team in the course of the audit of the 2021 financial statements. The
control implications of the report’s findings will now be considered as part of

the audit of the hospital’s 2024 financial statements, which is currently ongoing.

My understanding of this passage is that the C&AG was not necessarily endorsing the
content of the report but was rather noting that insofar as it suggested the existence of

financial risks it should have been disclosed during the course of the 2021 audit.

In her opening statement the CEO of CHI touched upon the difficulties presented by the
fact that the report was a confidential report notwithstanding the fact that it had found

its way into the public domain:

1 will speak briefly about the issue of publication of the various reports and the
suggestion that CHI has been evasive in reporting or commenting on these
issues. CHI is a statutory body and must respect the legal advice we receive,
not to mention the moral imperative to protect the confidentiality of patients.

We also have a duty to see that matters are properly investigated and that due
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process is carried out. This can sometimes mean that we cannot comment on
matters, even if they are reported in the media or elsewhere. This does not mean
that we are not mindful of the great upset that such reports cause parents and
children, and the gravity of the issues. However, I assure members that this is
never the intention. Our intention is always to ascertain the facts and take steps
to fix the issues, while at the same time telling parents and children what we are

doing.

I will update Deputies on recent reports regarding CHI and the National
Treatment Purchase Fund, NTPF. There was some misunderstanding in media
reports about NTPF payments to a CHI consultant. I can confirm that the clinics
at the centre of the reports did not take place in the consultant’s private rooms.
They occurred in a public clinic in one of our hospitals on a Saturday. It was a
waiting list initiative for outpatient appointments only. A longer term,
sustainable solution for referral management was put in place and the roll-out
of this system is ongoing. All services will be on this central referral system in

the coming months.

357. The Chairman of the NTPF also touched upon the content of the report in the following

terms:

Turning to the allegations of the misuse of funds, the NTPF and its board have
been deeply concerned by recent allegations of breaches of its processes by
public hospitals concerning insourcing initiatives. The NTPF first learned of
the internal CHI report outlining the misuse of NTPF money in CHI through
the media. We immediately placed a temporary pause on all insourcing work
with CHI and initiated a review of this work. Both parties worked closely
together, and on receipt of the appropriate assurances by CHI management
confirming its on-going compliance with existing NTPF procedures, we
recommenced insourcing work. The engagement of the CHI senior management
and CEO, Ms Lucy Nugent, greatly expedited the process, thereby minimising

the impact on patients.
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358.

During the course of the session that followed there were a number of exchanges in
which some of the detail of the report was discussed. Many of these suggest that some
of the core assumptions set out in the report itself and which informed much of the

reporting around it were incorrect. Some examples are as follows:

Deputy Grace Boland: The NTPF first found out about the alleged misuse of its
funding through the media. Why did CHI not raise this issue with the NTPF?

Ms Lucy Nugent: As I said earlier, this was a report that was done in 2021-22.
While the allegations and statements were unsubstantiated, in hindsight we
should have engaged with the Comptroller and Auditor General and the NTPF

in this regard.

Deputy Grace Boland: With regard to the consultant who was deemed
medically unfit to do on-call hours but was flying through patients on a

Saturday, can Ms Nugent tell us if he is now working on-call hours?

Ms Lucy Nugent: [ will clarify. The individual was reviewed by the occupational
health department and was deemed not fit to do on-call. This does not mean not
doing day-time hours. It is really about if you get a call in the middle of the
night to operate on a sick baby or treat a sick baby, you need to be in the full of
your health. This is the element of on-call that was the issue. The individual was

fulfilling the normal day-time hours in that regard.

Deputy Grace Boland: Except we were paying for a locum to cover the on-call

Ms Lucy Nugent: The on-call element, yes.

Deputy Grace Boland: ----- and then he was obviously getting additional
payments for work in the Saturday clinics, which were funded by the NTPF. The
taxpayer was being hit on every side, which does not seem very efficient or to

be value for money.

Ms Lucy Nugent: The individual would not have got their on-call payment
because they were not working those hours so it would have been cost neutral

in that regard.
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359. In the course of questioning of the Chairman and CEO of the NTPF it became apparent

that there may not actually have been any misuse of NTPF funds:

An Cathaoirleach: Thanks, Deputy McGrath. I have a number of questions
myself. In your opening statement, Mr. Gallagher, you say that the National
Treatment Purchase Fund, NTPF, first learned of the internal CHI report
outlining the misuse of NTPF money at CHI. Do you stand over that comment?

Is that an established fact, in your view, that there was a misuse of the funds?

Mpr. Don Gallagher: No, but at that point in time that was our belief. Ms Brady

may want to add to that.

Ms Fiona Brady: When we learned about it from The Sunday Times, we were
very concerned. There was an allegation of misuse of funds and we knew
nothing about it. The following day I liaised with Ms Nugent and we had a
conversation in relation to the issue. I made a request on the Tuesday for the
report or for the part that pertained to the NTPF so that we could get an
overview. Unfortunately, Ms Nugent was not able to release that. At that stage,
I wrote to her to say I was going to stop all insourcing until I got an idea of

what we were talking about.

An Cathaoirleach: Just on that particular word, “misuse”, you said that word
in your opening statement, Mr. Gallagher. You did not say “alleged misuse”.

You said “outlining the mis-use” of NTPF money. Is it misuse?

Ms Fiona Brady: No. When I got a copy of the redacted report that just
pertained to the NTPF, I reviewed it in detail and realised it was not a misuse

of the NTPF funds.

360. Later the representatives of CHI were asked about the payments to the consultant in

question:

An Cathaoirleach: I have a few concluding questions. On the consultant who
was the focus of that review, a figure of €35,000 or thereabouts has been

established. Were there attempts to recoup that as part of the process?
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Ms Eilish Hardiman: No, because those were clinics set up in keeping with the
NTPF processes. The additional work was done. The kids were brought
forward. They were seen earlier and treated, so it was important to those

processes.

An Cathaoirleach: Can we get a specific breakdown of that €35,000 in costs?
How much was that per clinic or per child seen? I turn to the children. It has
been stated that the children are our focus and priority, and they absolutely
have to be. However, there have been reports on the impact that process had
and the delays in children accessing treatment. Has a review been carried out
relating to the impact that process had? A member made reference earlier to
people being upped on lists to get access to treatment. Has any review been

carried out?

Ms Lucy Nugent: First, to clarify, these were long waiters. They did not jump
others in the queue per se. On the surgery and the suggestion of it being delayed,
Ms Kelly will explain about that specifically. I want to clarify that it is not an
SLA we have with the Children’s Health Foundation, it is an MOA.

Ms Paula Kelly: It is my understanding that 179 children were seen in those
clinics. These were children who were already long waiters, as Ms Nugent said.
They had waited an average of 19 months prior to that, ranging from 12 to 35
months. These children were seen at the weekend. They were then brought in
for treatment. Fifty-one of those 179 were deemed to need ongoing treatment.
Those 51 children were scheduled for that treatment, all of which was
completed over four months. That is an appropriate time for that treatment from

the time they were seen.

An Cathaoirleach: Reference was made that that process delayed treatment for

some children by up to three years. Would that be accurate?

Ms Paula Kelly: I really cannot see how that makes any sense, because these
children were seen in additional clinics at the weekend. They were taken off the

regular waiting list to be seen and then treated.
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The overall picture that emerges from a consideration of the content of the report and
the exchanges cited above is distinctly lacking in clarity. This probably reflects the fact
that those appearing before the PAC were somewhat constrained in terms of what they
felt they could say along with the fact that what is or is not permitted under the
arrangements then in place with the NTPF is not without nuance and complexity. The
picture is further clouded by the fact that a view appears to have been taken by the HSE
at the time that these matters came into the public domain that criminal offences may

have been committed.

Ultimately, the public is left in a situation whereby on the one hand the trenchant
criticisms of the report have been largely replicated in media reporting, whilst on the
other hand it appears that some, possibly many, of the assumptions underlying the report
itself may be incorrect. This situation is significantly exacerbated in circumstances
where a substantial part of this issue has been presented in the public domain on the

basis that criminal offences may have been committed and the public purse defrauded.

Whilst the overall impression is that the initial controversy around this report may have
receded in the months that followed, what is lacking from the public understanding of
the controversy is why that is so and whether there in fact was any substance to these
concerns in the first place. When looked at from that point of view, the issues arising
here would appear to be suitable for inclusion in a statutory inquiry. They are clearly
matters of significant public concern and there is evidently a considerable gap in terms
of public understanding as to the correct position. Given the extent to which there have
been starkly differing accounts or explanations of the same events there is a clear
imperative that a statutory inquiry would be permitted to inquire into same and provide,

it is to be hoped, a reasonably definitive assessment of this issue.

Recommendations

364.

As I observe above, the manner in which waiting lists were managed over a period of
years is the issue which has given rise to the most widespread impact in terms of the
experience of families and patients. Certainly it is the issue that appeared to give rise to
the most pronounced degree of frustration in my interactions with patient advocacy

groups and parents. It might well be observed that there is little purpose in having a
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statutory inquiry in relation to the issues of controversy that have arisen in respect of

CHI unless it inquires into and investigates this question in some detail.

The key question is how this might be done and by reference to what specific
parameters. The first point to consider in that regard is the question of time — i.e. what
time frame should be covered. Although it is clear that the issue has been a long standing
problem over many years it is nonetheless important to place some limitations on the
temporal scope of any statutory inquiry if only for the purpose of clarity and efficiency.
In the context of the issues around hip dysplasia discussed below I note that specific
issues appear to have arisen in relation to the scale of the waiting list issue around the
time of the Covid-19 pandemic. This clearly adversely impacted waiting lists in a fairly
significant manner and can be regarded as an exceptional event which had exceptional
consequences. Therefore I think that there is merit in recommending a temporal scope
that covers a period prior to the pandemic in order that a sense of its impact can be

achieved.

An appropriate starting point in that regard would appear to be the date of establishment
of CHI on 1 January 2019. Thus, the temporal scope will include a period of over a year

prior to the impact of the Covid-19 pandemic being felt.

Insofar as the module relating to waiting lists is concerned with CHI I should make clear
that [ include Cappagh in this. Such clarification may be considered necessary by reason
of the fact that Cappagh is what is known as a Section 38 hospital — as such it is
associated with CHI but not governed by it. However, given it is one of the hospitals
involved in the delivery of surgical services to children with spina bifida and scoliosis

it is appropriate that it would be included in this module.

Although it may be considered that the issues in relation to waiting lists are ongoing
and continuing it is nonetheless necessary to identify an end date for the purpose of the
terms of reference of the statutory inquiry. This is because the primary purpose of a
statutory inquiry is to look into past events rather than to monitor ongoing performance.
Therefore, I suggest an end date of 31 December 2025. Insofar as this may be regarded

as somewhat arbitrary the same may be said of any proposed end date.

The next issue to consider is how best to permit the statutory inquiry to deal with the

issue of the experience of patients and families during this period. As I suggest above |
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think that this is precisely the kind of issue that is most appropriately dealt with in a
non-adversarial manner in the form of a personal/family statement module. In other
words patients and family will be able to give their accounts without the necessity of
cross examination on an adversarial basis. This should maximise participation by those

affected. This should also be the subject of a separate and distinct module.

I am conscious that there were differing views amongst families and patient advocacy
groups as to the utility of such a module. In addition, there were concerns that it might
result in the re-traumatisation of families and children. However, it is fundamental to

the nature of such a module that participation in it is entirely voluntary.

Although I am not recommending that the technical and process focused exercise
undertaken in the Equity Audit should be replicated or repeated there are a number of
overlapping issues in relation to the management response to the ongoing issues in
relation to waiting lists that need to be considered. I am conscious that by
recommending a non-adversarial personal/family statement module whilst at the same
time recommending that there be an investigation of the management response to the
issues around waiting lists I am essentially accepting the premise that there were
significant problems around the management of waiting lists. However, as I note above
this proposition does not appear to be seriously contested and CHI have accepted
without reservation the recommendations of the Equity Audit which set out many of

these problems.

Finally, there is the discrete issue arising from the 2022 Internal Report on a Clinical
Department. Above | have detailed my reasoning as to why the issue relating to alleged
non-compliance with NTPF rules in respect of the clinics identified in that report is
appropriate for inclusion. This largely arises from the fact that the issue generated very
high levels of adverse commentary and public concern in circumstances where there
remains a pointed lack of clarity as to what occurred and whether any issue arises in

relation to same.

In light of the foregoing I recommend that the following issues be included in the terms

of reference of the statutory inquiry:

1. There should be a distinct personal/family statement module in which

patients and children who were awaiting spinal surgery or assessment would
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ii.

iii.

be allowed to give testimony in relation to their experiences in relation to the
impact of delays and management of waiting lists had on them. As with the
other recommended terms of reference below concerning waiting lists I
recommend a temporal scope from 1 January 2019 to 31 December 2025.
This should not be confined to any specific hospital but rather should apply
to CHI generally during this period. I recommend that this module would be
conducted on a non-adversarial basis — i.e. those who give testimony would

not be subject to cross examination.

This module should also include the possibility of the Commission seeking
the production of such documentation in relation to the children and families

who seek to give evidence as may be considered relevant and necessary.

Although the issue of CHI’s response to the issues that arose in relation to
delays in waiting times and management of waiting lists generally is the
subject of a distinct module, CHI should be provided with an opportunity to
respond to or address in general or aggregated terms the issues arising from

this module.

374. Separately, the statutory inquiry would investigate the following issues:

ii.

1il.

1v.

Inquire into the response by CHI to delays in waiting times for spinal surgery
or assessment across CHI during the period 1 January 2019 to 31 December

2025.

Inquire into the response by CHI to the management of waiting lists for spinal
surgery or assessment across CHI during the period 1 January 2019 to 31
December 2025.

Inquire into how the funds allocated on foot of the Scoliosis and Spina Bifida
Action Plan 2022/23 were spent and in particular whether they were applied

to reduce waiting times.

Inquire into the circumstances surrounding the 5 urology clinics that were

held between December 2020 and March 2021 referenced in the 2022
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Internal Report on a Clinical Department and assess whether they complied

with applicable NTPF rules.

SPINAL SURGERY

Background

375.

376.

377.

It will be apparent from the background section above that a number of quite acute
concerns emerged in relation to the spinal surgery service in the period 2020-2023.
These were largely focused on the work of a consultant surgeon whom I shall refer to
as Consultant A for the purpose of this report. The primary focus of concern related to
the fact that there appeared to be a very high incidence of both postoperative
complication and postoperative infections in respect of surgeries he carried out.
Separately, it emerged that he had implanted non-CE marked springs in the course of
three surgeries between 2020 and 2022. A distinct issue arises in respect of the
intervention threshold for surgery relating to DDH, which I deal with separately below

in the section covering hip dysplasia.

As I understand it Consultant A has ceased all clinical activity with CHI since
September 11, 2023. He had been on administrative leave whilst a HR process was

ongoing. However, | understand that he has since resigned from CHI.

Below I consider the various processes that are either ongoing or have been completed
in relation to the work of Consultant A and the surgical service more generally. This is
for the purpose of looking at the question of unnecessary duplication of the work of a

statutory inquiry with other processes.

The Nayagam Review

378.

Of considerable importance for the purpose of this scoping exercise, the HSE
commissioned a detailed review in respect of Consultant A's work. In November 2023
Mr Selvadurai Nayagam was appointed to conduct this independent review. As noted
above the background to this was certain concerns that had arisen in respect of
Consultant A which had come to light in the form of protected disclosures. In addition
there had been two significant incidents in 2022 which had resulted in Significant

Incident Review Reports. These in turn had led to the undertaking of an internal review
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380.

381.

in CHI that was intended to identify the extent of post-operative surgical complications

and infection along with the Boston Review which followed shortly thereafter.

Up to this point the various reviews and audits were either internal CHI processes or
had been commissioned by them. As such the commissioning of Mr Nayagam by the
HSE to carry out an independent review may be considered to have marked a significant
escalation in terms of oversight and inquiry. Indeed, this is apparent from the terms of
reference which make it clear that what is to be reviewed is not only the practice of
consultant A but also “the environment in which they operated”. This was expressed to

include:

...the physical environment where clinical activity occurs; the availability of
appropriate support staff; access to theatre and engagement with

multidisciplinary working.

The Independent Reviewer will also review the service, including the
governance, being provided by the Paediatric Orthopaedic Surgery Service at
CHI Temple Street, CHI Crumlin, the National Orthopaedic Hospital, Cappagh
and other relevant sites in Dublin (“the Service”) for the purposes of providing

independent assurance with regard to the current and future service delivery.

Thus, the review to be undertaken by Mr. Nayagam which is still ongoing is one which
goes substantially beyond just the work of Consultant A and amounts to a review of the
overall service provided by CHI at the three children's hospitals. This is explicitly

expressed to include governance issues.

The terms of reference which have been published required Mr Nayagam to look into

the following matters:
The Independent Reviewer will:

(a) review the Paediatric Orthopaedic Surgical practice of the Consultant and
the ‘environment’ (see 2.1 above in relation to the meaning of ‘environment’)
in which they operated and prepare a risk assessment and make any necessary

recommendations;
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383.

(b) consider the findings of the completed reviews and reports listed at (a), (b),
(c) and (g) in Appendix 1 and, if completed prior to the completion of the risk
assessment, the findings of the reviews and reports listed at (d), (e), (f) and (h)

in Appendix 1 and compare to the findings of the Independent Review.

(c) evaluate the procedures (and/or any actions to be taken for the purposes of
enhancing quality, safety and outcomes of clinical practice) and any
improvement plans proposed in response to the findings in any of the completed
reviews and reports listed at (a), (b), (c) and (g) in Appendix I and, if completed
prior to the completion of the risk assessment, the findings in any of the reviews

and reports listed at (d), (e), (f) and (h) in Appendix 1.

(d) review the Service, including the governance, and make any necessary
recommendations for improvement including on matters such as quality, safety,

outcomes, and performance metrics;

(e) consider the implications of the findings of the Independent Review on the
Service including on matters such as service capacity, service access, and

delivery on current service plans and make any necessary recommendations.

The terms of reference contemplated that the review would be divided into two distinct
parts. Firstly, the risk assessment described in paragraph (a) in the excerpt quoted above
would be completed as soon as practicable. This was for the obvious reason that it was
necessary for a view to be taken at as early a stage as possible as to the extent to which
the events that had given rise to the review in turn gave rise to a concern as regards
ongoing risk in respect of Consultant A continuing to undertake complex spinal surgical
operations. Thereafter, Mr. Nayagam would undertake the broader review as mandated
by paragraphs (b) to (e) above. Thus there was a Phase 1 and a Phase 2 to the exercise

he was to undertake.

Of particular significance for present purposes is the provision made in respect of

publication:

A final report will be submitted to the Commissioner at the conclusion of the

Independent Review and published thereafter.
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385.

386.

Thus, what the terms of reference underpinning the review contemplate is a two stage

process in which there is ultimately a final report produced which will be published.

Mr Nayagam provided the HSE with a Risk Assessment Report as regards Phase 1 of
the exercise on 12 September 2025. This has not been published as yet in circumstances
where the terms of reference envisage the publication only of the final report. As I
understand it, the logic of this is that any risk assessment in respect of Consultant A can
only be properly and fairly appreciated in circumstances where there has been a detailed
consideration of what might broadly be described as the environmental factors that may

have contributed to the various incidents giving rise to the review.

It should also be understood that in January 2026, an addendum was agreed in respect

of the pre-existing terms of reference. This was in the following terms:
(a) Service (variation)

The Terms of Reference dated November 2023 define “the Service” to be
examined as including the Paediatric Orthopaedic Surgery Service at CHI
Temple Street, CHI Crumlin, the National Orthopaedic Hospital Cappagh and
other relevant sites. For the purposes of Phase 2, the Independent Reviewer will

confine the review to the Paediatric Orthopaedic Surgery Service delivered at:
* Children’s Health Ireland at Temple Street

* Children’s Health Ireland at Crumlin

* National Orthopaedic Hospital, Cappagh

Therefore, for the purposes of Phase 2 “the Service” is defined as the Paediatric
Orthopaedic Surgery Service delivered at the following hospitals being,
Children’s Health Ireland at Temple Street, Children’s Health Ireland at
Crumlin and the National Orthopaedic Hospital, Cappagh.

(b) Timeframe (clarification)

The Terms of Reference do not prescribe a defined timeframe for Phase 2 of the
Review. During Phase 1, a sample of surgical procedures carried out by the

Consultant between 2019 and 2022 formed the basis of the 91 cases that were
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reviewed. For Phase 2, the Independent Reviewer will carry out the review of
the Service for the same period (2019 — 2022). In addition, the Independent

Reviewer will review the up-to-date position of the Service.
(c) Scope (clarification)

In relation to paragraph 2(d) in the Terms of Reference, for the purposes of
Phase 2 the Independent Reviewer will review the specific governance and
environmental matters identified during Phase 1 as potentially affecting quality,
safety, outcomes, and performance metrics. However, the Independent
Reviewer has full discretion to include or exclude any aspect of the Service as

part of his review if he considers it appropriate to do so.
(d) Reports (variation)

In relation to the reports referred to in paragraphs 2(c) and 2(d) in the Terms
of Reference, and for the purposes of Phase 2, the Independent Reviewer will

confine his review to the following reports only:

* the External Report — Children’s Health Ireland at Temple Street Spinal
Surgery Programme for Patients with Spina Bifida (7th July 2023)

* Systems Analysis Review I (September 2023)
* Systems Analysis Review 2 (May 2025)
* the Health Information and Quality Authority Inquiry

In accordance with paragraph 3 of the Terms of Reference, it remains for the
Independent Reviewer to determine the methodologies to be followed in order
to achieve the aims and objectives of Phase 2. For the avoidance of doubt, the
Independent Reviewer may, in his sole discretion, amend any such methodology

at any point as he considers appropriate.

Further, pursuant to paragraph 6 of the Terms of Reference, the Independent
Reviewer may also, where justified by operational necessity, seek any further

variations, clarifications or amendments to the Terms of Reference as he
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considers appropriate in order to ensure that the aims and objectives of Phase

2 are achieved

The foregoing addendum appears to largely offer a further elaboration and clarification
on the pre-existing terms of reference for Phase 2. It also gives Mr Nayagam an
appropriate degree of flexibility in relation to the methodology he adopts. It does not
appear to, in any significant or material way, restrict or narrow those terms of reference.
As with the original terms of reference, this addendum has already been published®! by

the HSE.

For present purposes, the true significance of the Nayagam Review, Phase 2 of which
is ongoing, is that it amounts to a detailed assessment not only of the various events
relating to Consultant A's work that arose between 2020 and 2023 but also a wider
consideration of other contextual and environmental factors that may have contributed
to those events including questions of governance. It is also significant that Mr
Nayagam is a recognised expert in his field. Finally, a final report, which as I understand
it will reflect or take account of both the findings of the Phase 1 risk assessment in
respect of Consultant A along with the conclusions arrived at as regards Phase 2 of the

exercise, will be published.

This is of obvious relevance in the context of paragraph 2.6 and 2.9 of my own terms
of reference. Specifically, they require me to avoid duplication with other relevant
approaches or statutory processes such as those set out in the appendix. The Nayagam

review is one of the processes set out in the appendix to my terms of reference.

The Phase 1 report, completed by Mr Nayagam, contains as one might expect a very
detailed review of the various incidents and circumstances which gave rise to it. I am
conscious that in making this observation I have had the benefit of reading it in
circumstances where the patient advocacy groups have not. In circumstances where this
report has not as yet been published, it is obviously not appropriate for me to set out the

conclusions that he arrived at.

31 https://about.hse.ie/publications/addendum-to-terms-of-reference-for-the-external-review-into-aspects-of-

orthopeadic-surgery-at-chi-at-temple-street/
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This then gives rise to a consideration as to whether it is appropriate or desirable that
the independent review which he has undertaken and which is ongoing would

essentially be duplicated in the context of a statutory inquiry. I do not think that it would.

In that regard, it is of considerable relevance that the HSE clearly took pains to ensure
that a surgeon of appropriate expertise and standing who had no other connection with
the relevant events, and thereby could be described as independent, was appointed to
undertake this exercise. That being so, it is far from clear as to what would be gained
by inviting a statutory inquiry to essentially undertake the same process. On the
assumption that a statutory inquiry will be staffed by a judge or retired judge, it seems
all but inevitable that it would be substantially dependent for its conclusions upon the

view of another expert or experts.

In my view, the inclusion of the issues that Mr Nayagam is inquiring into in the terms
of reference of a statutory inquiry would very clearly amount to a duplication.
Moreover, I think this would be a wholly unnecessary duplication in circumstances
where no suggestion has been made to me, nor am I aware of any such suggestion, to
the effect that the terms of reference given to Mr. Nayagam are in any sense inadequate
or unduly narrow. Similarly there is no suggestion of which I am aware as to any want

of independence or objectivity on the part of Mr. Nayagam.

Whilst I am not in a position to discuss or disclose the conclusions that he has reached
in his Phase 1 report, I am struck by the granular detail of it and the extremely detailed
consideration that he gave to the issues. It is also clear from it that there was a high
degree of engagement in the process by Consultant A. Although it may be contended
that the Nayagam Review does not benefit from powers of compellability of witnesses
and production of documents this does not appear to have given rise to any difficulties

in terms of Phase 1 of his review.

Whilst publication will have to await his final report, there is no reason to conclude that
it will be anything other than an extremely detailed and comprehensive review. In other
words, there will be a report that sets out detailed conclusions not only in respect of the
events from 2020 to 2023 giving rise to the exercise he is undertaking but also an
assessment of the broader environmental and governance factors that may have fed into

that.
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For the sake of completeness, I should observe that I do not consider that any issue in
terms of unnecessary duplication arises in respect of the other earlier reports
commissioned by CHI. By this [ mean the internal review in respect of post-operative
complications, the Boston Review and the significant incident review reports. Rather, I
consider that these have largely been superseded by the terms of reference of the
ongoing Nayagam review, which is by its nature considerably more comprehensive than

any of the prior exercises.

It may well be necessary to revisit this issue in light of the final report arising from the
Nayagam review. It is possible that he will identify specific issues or areas that he wasn't
in a position to determine by reason of non-engagement of specified individuals or the
non-production of documentation. Equally, he may consider that there are certain
conflicts of fact that he is just not in a position to determine in the absence of formal
processes of cross-examination or some other forensic means of testing the evidence. In
such a scenario, it may in light of the final report, be considered appropriate to add to
the terms of reference of the statutory inquiry in order that such issues might then fall
within scope. However, it strikes me as being entirely premature to assume that such

difficulties will arise at this stage.

Given the very clear manner in which my own terms of reference enjoin me to avoid
unnecessary duplication in respect of other ongoing processes I cannot recommend that
the matters under review by Mr Nayagam should fall within the scope of a statutory

inquiry at this point.

HIQA report

399.

As set out above, the Minister for Health by letter of 4 October 2023 requested HIQA
to carry out a monitoring compliance review in accordance with the provisions of
Section 8 of the Health Act 2007. The terms of reference in relation to same are set out
as an appendix to the report that was ultimately published under the title /ndependent
review of governance at Children’s Health Ireland in the use of implantable medical
devices, including the use of non-CE marked springs in spinal surgery at CHI at Temple
Street. As the name suggests, this statutory review went considerably beyond simply

ascertaining what had occurred in relation to the three surgeries where springs had been
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used. It also considered in detail issues of governance and the broader question of the

extent to which what had occurred had been either known of or authorised.
In relation to the core essential facts, the report concluded as follows.

The review team is of the opinion that the use of the springs formed part of a
well-intentioned but ill-considered effort to provide an alternative approach to
surgical treatment, involving a single operation, for a number of children with
life-limiting conditions at CHI at Temple Street who had otherwise been facing
multiple operations, each with its associated risks. HIQA found through this
review that the use of the non CE-marked springs as surgical implants was

wrong.

The surgeon who conducted the surgical procedures using the springs, known
in this report as Surgeon A%’ attended an expert international orthopaedic
conference on early onset scoliosis in 2018 where a team of researchers from
The Netherlands presented the initial findings of a new implantable ‘spring-
distraction system’ for the treatment of scoliosis. Medical-grade titanium
springs, manufactured by the university, were used in this study. The research
team from The Netherlands told HIQA that they were not contacted by Surgeon

A at any time to discuss their research.

HIQA also found that there was a research ethics oversight process in place at Temple
Street at the time, but that Consultant A had simply not engaged with it for the purpose
of obtaining formal ethical approval for what he was doing. In addition, there appeared
to be no evidence that the use of the springs was described or formally enrolled in any
clinical investigation, clinical study or clinical trial. As such the use of the springs fell

entirely outside the normal regulatory and ethical framework.

Although the use of these springs was described as “bespoke and experimental” by
Consultant A, the documentation relating to the consent sought and obtained from the
parents of the patients made no reference to this. HIQA considered that the
documentation and information provided to families was “wholly inadequate to

describe the exact nature of the intended procedures”. Also, contrary to the initial

32 This is the same person that I refer to in this report as Consultant A.
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description of the springs provided by Consultant A, i.e., that they were made of medical
grade stainless steel, HIQA found that they were in fact made of non-alloyed spring
steel. This is a material that is not used for surgical implantation as it is known to corrode

in the presence of moisture.

These are obviously extremely serious matters from the perspective of any medical
practitioner and I understand that they are the subject of a complaint by the CEO of CHI
to the Medical Council. As such, it must be appreciated that there is yet a further
statutory process ongoing in relation to whether or not what occurred here is properly
regarded as professional misconduct and/or poor professional performance within the

meaning of the Medical Practitioners Act 2007.

The report also identifies significant problems in relation to the governance around the
use of medical devices and surgical implants at Temple Street, the prevailing culture
and the manner in which the MDT process operated. In no particular order of

significance the following points emerge from the report:

1. The lack of formal documented procedures to be followed within CHI for the

introduction and use of a non-CE marked medical device;

il. An absence of formal multidisciplinary processes for assessing and

approving the use of implantable medical devices at CHI at Temple Street;

iii.  Insofar as the use of medical devices was essentially up to the relevant
clinical director HIQA considered that this was inadequate to ensure effective

oversight;

iv.  The arrangements in place did not comply with HSE medical device

equipment management policy;

V. There was no committee in place to approve and oversee the introduction of

this particular class of medical device;

vi. There was a non-standardized approach to both procurement and

decontamination;
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vii. There was no standardised set of policies and procedures for operating

theatres across CHI;

viii. Specific issues were identified in relation to the excessive complexity of

governance arrangements and structures;

ix.  There were no formal structures or processes in place for the consideration

and approval of Class III implantable medical devices at Temple Street;

X. There wasn't a clear standardized process for authorizing, assessing and

ordering specialist medical devices;

xi.  There were no controls in place to carry out the necessary safety and technical
checks on these medical devices. Specifically, nobody at any point sought or

requested evidence as regards the CE certification of the springs;

xii.  There were no formal structures or processes in place to support the surgical

multi-disciplinary team at Temple Street;
xiii. There was an absence of a culture which supported questioning by staff;

By any reckoning the investigation undertaken by HIQA appears to have been very
comprehensive and it is notable that it involved interviews and discussions with the
families affected. As such a very clear issue in relation to potential duplication arises
here. Given the scope of the exercise undertaken by HIQA, the detail of their findings
and the fact that no steps have been taken by any of the interested parties to challenge
those findings, there would appear to be little basis for suggesting that a statutory

inquiry should, in effect, traverse this territory once more.

However, it is important to observe that the HIQA investigation was not in a position to
resolve all contested matters of fact that arose in the course of the investigation. In
particular, what strikes me as a potentially highly significant dispute arose as between
the account given by Consultant A and another consultant whom I shall refer to as
Consultant B on the one hand and the then CHI CEO on the other. This is detailed at

part 3.2.5 of the report. The relevant extracts are as follows:
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Both Surgeon A and Surgeon B told HIQA that they had met with the CHI CEO
on 20 February 2020 at CHI at Temple Street to discuss the surgical options
for a specific cohort of patients, and that this included presenting the spring
distraction system to the CHI CEQ. Surgeon A stated to HIQA that the purpose
of the meeting with the CHI CEO on 20 February 2020 was to seek guidance
from the CHI CEO to ensure that they were doing everything correctly.

The CHI CEO told HIQA that they did not meet with Surgeon A and Surgeon B
to discuss the use of the spring distraction system and that no such meeting to
discuss the use of the springs occurred on the CHI at Temple Street site on 20
February 2020. HIQA was further informed by CHI that there was no record of

an agenda or minutes available for this meeting.

Of note, the CHI CEO stated to HIQA that a meeting did occur with Surgeon A
at an alternate hospital on 20 February 2020. The CHI CEO stated to HIQA

that the spring distraction system was not discussed at this meeting.

In the course of the investigation, HIQA also reviewed a copy of a letter dated 21
February 2020 addressed from Consultant A to the CHI CEO which references a
meeting between Consultant A and Consultant B on the one hand and the CEO on the

other hand during that week. The content of the letter was as follows:

We appreciate you taking the time to meet myself and [Surgeon B] this week.
As I have a dictaphone in my hand [ wanted to follow up on the discussion for

completeness and record.

As we discussed we have come under significant pressure to implant the Magec
rod from families. We are directing families who want to have this done to
Crumlin. However, we don’t want to fail in our duty of care since the Magec

rod currently has a field safety notice attached.

The other purpose of this letter that we discussed, and related to Magec [sic],
is around the [specific patient cohort] and other fragile children now requiring
scoliosis treatment and not suitable for multiple anaesthetics. We have met as
an MDT [multidisciplinary team] under [lead consultant physician for this

patient cohort] and the consensus is that treatment is required avoiding multiple
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procedures. However, the Magec [sic] is not suitable for reasons including the

field safety notification.

The solution presented to families will be a Drummond technique for [Surgeon
B] and a spring assisted device for [Surgeon A]. Both techniques are not
commercially available. We have told families and told them these are off label
and experimental techniques using devices not designed for this purpose.
However, a [sic] CEO, we needed to make you aware of this for any guidance

we may need.

It is no criticism of the HIQA report to observe that it was unable to resolve this fairly
stark conflict of fact between Surgeon A and Surgeon B on one side and the then CHI
CEO on the other. Although the investigation was conducted pursuant to a general
statutory provision under the Health Act 2007, HIQA would not have enjoyed the
powers of compellability of witnesses and documents that are part and parcel of a
statutory inquiry. Thus, the unresolved conflict identified here remained unresolved due

to the limited tools available to HIQA.

The HIQA report is an extremely important part of the overall public understanding of
the issues that arose in relation to CHI over the last number of years. In particular, it
provides an extremely detailed and careful consideration of the issue concerning the use
of non-CE marked springs. This is very obviously a matter of great public concern.
Equally, the fact that Consultant A and Consultant B appeared to be of the view that the
CHI CEO was expressly and explicitly made aware of the intended use of these springs

is similarly a matter of very significant public importance and concern.

If correct, it leads to the conclusion that, notwithstanding the fact that normal processes
that should have been observed may have been bypassed by Consultant A, the use of
these springs was implicitly approved at the highest level of the organisation. If
Consultant A and Consultant B are incorrect, then this gives rise to serious concerns in
relation to the explanations provided to HIQA and the letter that appears to have been

relied on in support of this contention.

The seriousness of this issue is reflected in the fact that CHI subsequently commissioned
a separate investigation into the question as to whether or not the management of CHI

was aware of the use of the non-CE marked springs. The law firm, Arthur Cox, was
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retained for this purpose and the fact of this latter investigation has been in the public

domain for some time>3.

Ultimately Arthur Cox produced a report dated 1 May 2024. This report has not been
published and is marked strictly confidential. Although I have been provided with this
report, I am not, as a result of its confidential nature, in a position to identify its
conclusions save to observe that there would appear to be a substantial amount of
material that would be available to any statutory inquiry for the purpose of seeking to
determine the extent to which the management of CHI may or may not have been aware

of the use of the springs.

This leads me to conclude that whilst the HIQA report is a very impressive piece of
work and sets out with admirable clarity the sequence of events and failures of process
and governance around the use of the non-CE marked springs, it was unable (through
no fault of its authors) to resolve a stark factual difference between Consultant A and
the management of CHI. That difference of accounts is, in my view, of the utmost
importance and is precisely the kind of issue that a statutory inquiry might usefully
inquire into. Unlike HIQA, a statutory inquiry will have the full panoply of powers of
compulsion available to it. Moreover, it will be in a position to assess in a detailed and

forensic manner the true position.

I should observe that I do not think that it is of particular relevance that there is currently
a process pending before the Medical Council of Ireland as regards Consultant A. It is
in the nature of such inquiries that they tend to be focused on the relatively narrow
question as to whether specific conduct, if proven, amounts to professional misconduct
and or poor professional performance. These are specific terms of art in the context of
the Medical Practitioners Act 2007 and in that regard they may or may not be
coterminous with the broader issues of public concern which have been identified as
arising here and which are substantially the subject matter of the Nayagam review. This
is not to underplay the significance of the Medical Council process which is quasi-
judicial in nature — rather it is to observe that it is concerned with somewhat narrower

questions.

3 https://www.independent.ie/irish-news/health/new-review-of-spinal-surgeries-under-way-at-temple-street-as-

families-await-reports/a/132101752.html
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Also, it is in the nature of inquiries under the Medical Practitioners Act 2007 that they
may be resolved in a number of different ways including by way of discontinuation in
light of specific undertakings as to future conduct. Equally the manner and extent to

which such inquiries are pursued is a matter for the CEO of the Medical Council.

Therefore I would not consider that the existence of a parallel statutory disciplinary
process against Consultant A to be something that is likely to give rise to any concern
in relation to unnecessary duplication. Such statutory disciplinary processes have a
distinct and often narrow purpose when compared with other more broad based forms
of inquiry. Thus, whilst I note its existence I do not think that the statutory disciplinary

process should to any great degree inform my recommendations.

Recommendations

417.

418.

419.

Ultimately, it is my conclusion that the ongoing Nayagam Review would appear, on the
basis of its terms of reference, to represent a full and detailed review of the issues that
arose in relation to spinal surgeries in Temple Street from 2020 onwards. These are the
same issues that have given rise to acute public concern over the last number of years
since details started to emerge in the public domain from 2023 onwards. The choice, as
I see it, is whether to now commence a parallel process whereby a statutory inquiry will
look into precisely the same matters. In my view this would be tantamount to
establishing a competing process which would largely be predicated or informed by the

views of different experts.

I believe that this would quite clearly amount to an unnecessary duplication. That being
so I cannot recommend it. I am also cognisant of the fact that the Phase 2 review
currently being undertaken by Mr Nayagam goes well beyond a consideration of
Consultant A’s work and also involves an assessment of other environmental factors
and issues of governance. Finally, and of considerable importance in my view, is the
fact that the final report arising from the Nayagam Review will be published. Thus, any
deficiencies identified will be described in detail and the public will be in a position to

consider the conclusions for themselves.

In the event that there are issues that Mr Nayagam is unable to resolve then
consideration can be given at that point to supplementing the terms of reference of the

statutory inquiry to include same.
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A broadly similar analysis applies in respect of the use of non-CE marked springs and
the comprehensive review undertaken by HIQA save that the final report is to hand. I
identify one issue of considerable importance that it was not in a position to resolve

which I recommend be included in the terms of reference of the statutory inquiry.

In light of the foregoing I recommend that the statutory inquiry would consider the

following:

1. Inquire into whether the management of CHI were aware of the use or
intended use of the non-CE marked springs in surgeries undertaken at

Temple Street Hospital by Consultant A between 2020 and 2022.

Finally, I should note that during my engagements with some of the clinicians it was
suggested to me that whatever inquiry was to be undertaken in respect of events at
Temple Street should be mirrored by a similar inquiry in respect of events at Crumlin.
This appears to be on the basis that Temple Street should not be singled out in the
context of any statutory inquiry. Whilst I have some sympathy for this view, it is
impossible to ignore the fact that the issues of most significant public concern in respect
of the spinal surgery service since 2020 have arisen in respect of Temple Street where
complex surgery was being carried out. As such, I see little basis upon which the same

matters can or should be enquired into as regards Crumlin.

HIP DYSPLASIA

Background

423.

424.

Before setting out the background in relation to this issue, it may first be helpful to say
something in relation to the nature of dysplasia of the hip. Specifically developmental

dysplasia of the hip or DDH as it is often referred to.

This is a condition whereby the ball and socket joint in the hip does not form properly
in infants and young children. The following extract from the terms of reference giving

rise to the Thomas Report discussed below describe the treatment for this condition:

Treatment of DDH: Babies diagnosed with DDH early in life are usually treated
with a fabric splint called a Pavlik harness. This takes place at CHI at Crumlin
and CHI at Temple Street. Surgery may be needed in babies where the diagnosis
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of DDH is made after six months of age, or if treatment with the Pavlik harness
has been unsuccessful. Surgery may be done by closed reduction (with general
anaesthesia) up to 18 months of age, however the risk of damage to the blood
supply to the head of femur (avascular necrosis) increases after one year to 18
months. It is widely agreed that after the age of 18 months, children with DDH
will require open reduction surgery to the hip joint to reduce the risk of
avascular necrosis. Pelvic surgery has the potential to improve acetabular
shape and outcome when the hip has been dislocated for a substantial period of

its post-natal development.

It will be apparent from the foregoing that surgery is just one of a number of options
that is available by way of treatment in cases of DDH. To a significant degree, the
necessity for surgery may be dictated by the severity of the degree of dysplasia apparent
in a given case. As will become apparent below, there does not appear to be any
universally agreed upon methodology or defined way of deciding or determining which
cases merit surgery. Rather, it is a matter of judgment that takes account of various
different indicators and is to some extent predicated on differing approaches set out in

the relevant expert literature.

Children may be referred to the hospitals in the CHI group from a number of sources in
the context of suspected DDH. In particular, such referrals may come from the National
Maternity Hospital in Holles Street, the Rotunda Hospital, the Coombe Hospital and
other maternity hospitals, general practitioners, paediatricians and regional hospitals.
Such referrals will result in an assessment as to the necessity or otherwise for surgical

intervention and consideration of other treatment options.

The Thomas Audit

427.

In October 2023, specific concerns were raised in relation to the threshold for surgical
intervention in respect of children with suspected DDH at Temple Street. This was by
way of a protected disclosure to the Chief Medical Officer of CHI and the CHI Clinical
Director for Clinical Directorate A. In short, it was suggested that there was a
divergence in practice between Temple Street and Crumlin and, in simple terms, that
Temple Street was operating on the basis of a substantially lower intervention threshold

— 1.e. was operating on comparatively more children.
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Whilst it had initially been proposed that the issues raised here would be included in the
Nayagam review, it became apparent that this would not be practicable and would have
significant implications in terms of Mr. Nayagam's ability to conclude his review in a
timely manner. Therefore, it was decided that it would be appropriate to investigate the

issues raised by means of a separate and distinct process.

As a result, the CMO retained the services of Mr Simon Thomas to carry out an audit.
Mr Thomas is a consultant paediatric orthopaedic surgeon from the Bristol Royal
Hospital for Children. He has specific expertise in hip surgery and DDH. The terms of

reference he was given required him to undertake a clinical audit to:

...assess whether the indications and threshold used to select patients with DDH
for pelvic osteotomy procedures are in keeping with international standards of

practice over a 3-year period between 2021-2023.

The audit period covered a total of 629 patients across Temple Street, Crumlin and
Cappagh. The terms of reference required Mr. Thomas to adopt a sampling approach in
the form of an analysis of the relevant healthcare records and radiological imaging. In
essence, this was a desktop review that sought to gain an understanding as to whether
there was a divergence in terms of the intervention threshold for the osteotomy

procedure. and if so, the extent of the same.

In due course, Mr. Thomas produced his report®* in May 2025 entitled Independent
External Medical Audit for Children’s Health Ireland and National Orthopaedic
Hospital Cappagh on Indications for Pelvic Osteotomy in Children with Developmental
Hip Dysplasia. At the outset he noted his expectation that most children that underwent

treatment by pelvic osteotomy would have do so in circumstances where they had:

...persistent hip dysplasia after failure of bracing, or delayed diagnosis of hip
instability, requiring closed hip reduction, with muscle releases and prolonged

spica casting, or open hip reduction and spica casting.

He also noted that one of the significant radiological indices that predicted the risk of

persisting dysplasia was that of the acetabular index by reference to the child's age. The

3https://media.childrenshealthireland.ie/documents/Independent External Medical Audit_for Childrens Healt

h_Ireland.pdf
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acetabular index (also referred to as Al in his report) is a radiological measurement that

shows the steepness or slope of the hip socket roof.

He noted that in many of the cases sampled there did not appear to be any record of
other forms of treatment such as closed or open hip reduction, treatment by splint or
brace etc. He observed that it would be unusual in his view for corrective pelvic

osteotomy in childhood to be indicated in large numbers of essentially untreated hips.

He considered the relevant peer-reviewed literature that examined the relationship
between acetabular dysplasia and future risk of arthritis and noted that it did not reach
consistent conclusions. He then went on to provide an analysis and consideration of the
utility of the acetabular index as an indicator for surgery. I do not propose to attempt to
summarise his analysis. For present purposes, it is sufficient to note his overall

conclusions.

In particular, he concluded that some of the surgeon's samples indicated a very high rate
of bilateral as distinct from unilateral pelvic osteotomy. In terms of the apparently
divergent threshold for intervention as between the three CHI hospitals, his findings
were notably stark. He expressed these by reference to the number and percentage of
cases sampled where pelvic osteotomies were in fact indicated by reference to the

medical records and radiological imaging. The results were as follows:

1. Temple Street: of 85 pelvic osteotomies the procedure was indicated (on the

basis of the audit criteria) in 34 cases —i.e. 40%;

ii.  Cappagh: of 70 pelvic osteotomies the procedure was indicated (on the basis

of the audit criteria) in 15 cases —i.e. 21%;

iii.  Crumlin: of 63 pelvic osteotomies the procedure was indicated (on the basis

of the audit criteria) in 62 cases — i.e. 98%;
This led him to offer the following conclusion:

Some of the TSH and NOHC surgeons have been performing significant
numbers of pelvic osteotomies for children that are not indicated based on the

criteria that have been retrospectively applied for the purposes of this audit.
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This is especially so for the surgeons performing large numbers of pelvic

osteotomies, the majority bilateral, at those hospitals.

Declaring that the criteria I have set were not reached in certain percentages
of pelvic osteotomies does not prove that none of them were indicated. It is well
known that there is worldwide variability between surgeons in their
recommendations for pelvic osteotomy in DDH. There will inevitably be
variation between observers when recording radiological measurements.
Differences also arise between the classic lateral and sourcil methods of Al
measurement (7). The variance identified in this audit cannot be accounted for
by measurement error or observer variability alone. That the percentages of
pelvic osteotomies not reaching the criteria at TSH and NOHC are so high

mandates further inquiry.

His report goes on to make Recommendations for Ongoing Practice at all Institutions.
In this section of his report, he sets out his view as to the appropriate approach to the
assessment of children prior to carrying out procedures of the sort. In simple terms what
he proposes is a relatively conservative approach on the basis of the peer-reviewed
literature he had considered. This would envisage surgery occurring in a fairly small
number of cases, in circumstances where other treatment options had not succeeded or

were not appropriate.

If taken at face value, the conclusions set out in Mr. Thomas' report are quite dramatic.
They suggest a markedly divergent approach to the intervention threshold justifying
pelvic osteotomies in children as between Temple Street and Cappagh on the one hand

and Crumlin on the other.

One of the clinicians I spoke to who carried out some of the surgeries under
consideration here did not accept the conclusions of the report and offered the view that
it was no more than the opinion of one person in circumstances where there were
significantly differing views amongst experts as to how to approach the question of
whether or not surgery was indicated in a given case. Needless to say, this is not a
dispute that I can or should attempt to resolve. It is sufficient for my purposes to note

the existence of such differing views.
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The surgeon in question was critical of the approach adopted by CHI in the aftermath
of the Thomas report and specifically the fact that it was indicated to a significant
number of parents that the surgeries may have been unnecessary. The surgeon expressed
the view that there was a justification for operating on a prophylactic basis. This was on
the grounds that many people who get hip replacements in later life are in fact dysplastic
and that such later life intervention may be avoided by the expedient of early

intervention.

Whatever the rights and wrongs of this particular argument might be, it is clear that
there is an argument to be made as to the appropriate intervention threshold. In other
words, before it is possible to state that a given practice diverges from the norm, it is

first necessary to establish what the norm actually is.

The External Expert Panel Review

442.

443,

444,

Whether or not the views of Mr. Thomas can be discounted on the basis that they are
simply his views as opposed to representing the views of experts in this area more
generally may well become somewhat redundant in light of the fact that subsequently
the HSE has commissioned a further review which is described as the External Expert
Panel Review. The terms of reference for this review were approved by the HSE on 24

March 2026 and have been published*.

This is a substantially more elaborate exercise than that undertaken by Mr. Thomas.
Firstly, it covers a review period from January 1, 2010, to March 31, 2025. As such, it
will cover a much larger cohort of children. Secondly, as the title of the review suggests,
it should be undertaken by a panel of experts, not a single individual. Thus, it should

not be amenable to the same criticism that it simply reflects the views of a sole expert.

The External Expert Panel Review will, like the Thomas audit, be based entirely on a
review of patient medical records and associated radiological images and reports.
Notably, the review will not involve interviews or discussions with patients, families,
staff, or witnesses. I note this not for the purpose of making a veiled criticism of the
review — as | understand it a review of this sort is entirely normal in the context of such

an audit. Rather, it is potentially relevant to the question of whether there would be

35 https://www?2.healthservice.hse.ie/organisation/ngpsd/external-expert-panel-review/
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unnecessary duplication in the event that a statutory inquiry were to look at broadly

similar issues.

As I note above over the course of this scoping exercise, I have received a very high
level of assistance from the Hip Dysplasia Advocacy Group. As the name suggests, this
is a group formed by concerned parents in response to the issues discussed above that
have emerged from in recent years. The group put me in touch with a number of parents
who were in a position to share their experiences regarding their children having

undergone procedures of the kind described.

In my view, this is a very important part of the overall picture. Again, it is by no means
intended as a criticism of the Thomas audit or the exercise currently being undertaken
by the External Expert Panel to note that they are both essentially desktop reviews. For
perfectly good reasons of efficiency and economy, they exclude from their remit

interviews or discussions with patients, doctors, and staff.

From the engagement I have had with affected parents, it is clear to me that in the
context of any statutory inquiry, it is vital that the actual lived experiences of the parents
be taken into account. This is not simply for the purpose of ensuring that such people
are heard. The evidence that they have to give may, in fact, be an important part of any

overall assessment of what has occurred in the past.

In particular, a very real issue may potentially arise in relation to the question of whether
or not informed consent was obtained in relation to these operations. In that regard
arguments as to whether it is appropriate to intervene on a prophylactic basis may need
to be assessed in light of what was said to parents in specific cases. Also, whilst
arguments around the giving of informed consent often focus on the existence of
documentary proof of same that is apparent from medical records it is by no means
confined to same. What was said, by whom and in what circumstances may also be

relevant.

When considered from that perspective it becomes clear that there are some aspects of
this issue that are not necessarily captured by the ongoing External Expert Panel

Review.
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I don't think there is any doubt that the issue of the divergent intervention threshold
apparent from the Thomas report is a matter of significant public concern.
Unsurprisingly, it has been the subject of much commentary. It is also relevant that it is
an issue which potentially affects a significant number of children. In that regard, it will
be recalled that the number of children identified in the terms of reference underpinning
the Thomas Report as having undergone such procedures between 2021 and 2023 was
629. A correspondingly larger number of children are likely to be involved in play, so

far as the External Expert Panel Review is concerned.

As such, I recommend that the issues arising from the Thomas report and currently
under consideration by the External Expert Panel Review be included in any statutory
inquiry. Whilst I am conscious that this will necessarily involve an element of
duplication as regards the review being conducted by the external expert panel, I do not
think that it is an unnecessary duplication. In particular, it will be apparent from the
terms of reference of that review that it will not include or consider the accounts of the
parents and children involved. It is really in the nature of a desktop or paper-based

review as distinct from a broader investigation.

Insofar as the statutory inquiry is concerned, it is important to bear two factors in mind.
Firstly, whether validly or not, criticisms have been made regarding the limitations of
the Thomas report and the premise as to what might be regarded as a normal intervention
threshold. Specifically, one of the clinicians involved suggested to me that it simply
represented Mr. Thomas' view on the appropriate approach to pelvic osteotomies and
that this view was not shared by others. Secondly, and relatedly, there is the ongoing

External Expert Panel Review, which is unlikely to be subject to a similar criticism.

These factors are important as before any conclusions can properly be drawn as to
whether the intervention threshold in a given hospital departs dramatically from the
norm it is first necessary to establish what the norm actually is. Mr. Thomas seeks to do
so in his report and identifies, with clarity (at least to my untrained eye), the basis for
his view. However, it must be anticipated that his conclusion in that regard may be

contested. As such, it may be said that the first order of business for any statutory inquiry
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into this issue is to identify, in broad terms at least, what the appropriate intervention

threshold is in cases of this sort.

The conclusions of the External Expert Panel Review are likely to be of considerable
significance here. This is because those conclusions will not simply be the conclusion
of a single clinician or expert. Rather, they will represent a much broader swathe of
expertise and experience. This necessarily gives rise to the observation that it may be
prudent for the statutory inquiry in question to delay consideration of the DDH issue
until such time as the External Expert Panel Review is completed. This is not to say that
the statutory inquiry will be in any sense bound by the findings of the External Expert
Panel Review — rather it will have to come to its own view. However, it seems prudent
from a sequencing perspective to permit the work of the External Expert Panel Review
to conclude in order that the statutory inquiry will have the benefit of considering it. In
that regard, I note that the terms of reference for it suggest that the review will require
a minimum of 12 months from commencement. After that period, due process and fair

procedure steps will be undertaken to ensure that it is completed as soon as possible.

Although there are some elements of commonality and crossover in relation to the hip
dysplasia issue and the issues concerning spinal surgery, the nature of the hip dysplasia
issue is somewhat different and distinct. It is also somewhat more self-contained and
concerns a mostly distinct patient cohort. Therefore, it would seem appropriate to
recommend that the hip dysplasia issue be the subject of an entirely distinct module.
Moreover, the timing of when this module would commence is likely to be dependent

on the publication of the report by the External Expert Panel.

The next matter to be considered is the parameters of the issue that should be inquired
into, i.e., the specific terms of reference, for this module. The first matter to be
considered under this heading is which hospitals should be the subject of such an
inquiry. In that regard, it may be noted that while Mr. Thomas was concerned with
Crumlin, Temple Street, and Cappagh, the external expert panel review is solely

concerned with Temple Street and Cappagh. This is, I think, for good reason.

Taking Mr. Thomas's conclusions at face value, it is clear that the issue he identifies is
not so much a divergence between Crumlin on the one hand and Cappagh and Temple

Street on the other. Rather, his audit suggests that surgery was not indicated in a very
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substantial number of cases at the latter two hospitals. In other words, the disparity is
not between those hospitals and Crumlin; it is between those hospitals and the norm that

he has posited.

In simple terms, it is not apparent that there is any issue regarding the intervention
threshold concerning in Crumlin. On the contrary, the Thomas report suggests the
opposite. That being so, it is not possible nor appropriate to recommend that a statutory
inquiry would include within its remit a consideration of the surgical intervention
threshold as applied in Crumlin. Whilst it may well represent a useful touchstone or
yardstick in the context of any statutory inquiry, there would not appear to be an obvious

basis for identifying Crumlin within the terms of reference of such a module.

The next question to consider is the relevant timeframe that should be considered.
Although the External Expert Panel review is undertaking an exercise that goes as far
back as 2010, it is important to recall that this is in the context of what is essentially a
desktop exercise. In my view, it would be necessary to identify a fairly compelling
reason for a statutory inquiry to look into events that far in the past, particularly in
circumstances where a more limited temporal scope might well yield a comparable
result. | am conscious that a statutory inquiry is going to go beyond simply a desktop

exercise and will presumably need to take evidence from many of the parties involved.

Therefore, I suggest that a more practical and efficient approach would be to cover a
period significantly longer than that covered by the Thomas report but somewhat shorter
than that to be covered by the External Expert Panel Review. In this regard, it would be
helpful if the period in question predated the COVID-19 epidemic, which appears to
have substantially impacted waiting lists and the manner in which the service was
generally delivered by CHI. On this basis, I recommend that the temporal scope, as far
as the terms of reference relating to this issue are concerned, would date from 1 January
2019 to 31 March 2025 — the earlier date being the date of establishment of CHI and the

latter being the outer temporal parameter of the External Expert Panel Review.

As noted above, one of the issues raised by some parents and a matter of significant
public commentary and controversy is the suggestion that there was a financial motive
underlying the divergence in the intervention threshold. I should observe that there

would not appear to be any express evidence to support such a proposition at this point.
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Nonetheless, it remains a matter of public concern and has been voiced as a concern in

the course of Dail debates.

However, I think that there is perhaps a more straightforward and logical way of
approaching this issue. On the assumption that the intervention threshold in operation
in Temple Street and Cappagh during the relevant period substantially diverged from
what might be expected, that then begs the question of why this was so. In many ways,
this is, I think, the more appropriate way to frame such an issue. After all, if a
substantially divergent intervention threshold is clearly established, it should be

amenable to investigation and, ultimately, explanation.

As I note above a view has been expressed to me by one of the clinicians involved that
the high rate of intervention reflected an essentially prophylactic approach informed by
public health considerations. Specifically, the point was made to me that every year,
many thousands of hip replacements are carried out in adults many of which might have
been avoided if there had been surgical intervention much earlier in life. Relatedly, the
point was made that surgical intervention in relation to DDH becomes much more
difficult as a child gets older. For teenagers who require intervention, the nature of the

surgery is notably more traumatic and invasive.

As such, it would appear to be likely that there are competing views that will have to be
explored regarding the low intervention threshold (assuming it to be established) at

Temple Street and Cappagh.

Finally, an important question of oversight potentially arises here. If it was the case that
a starkly different intervention threshold was in operation across the three hospitals
under the remit of CHI, then one might reasonably expect this to have been apparent to
the management of CHI. If that is so, then obvious questions arise as to how this was
permitted or considered appropriate. If it is not the case that the management of CHI
were aware of this, then that of itself begs a different series of questions, namely, why

were they not aware?

I believe that this is an important aspect of the potential issue that presents here in
relation to the intervention threshold and DDH. Whilst it may well be tempting to regard
it as ultimately a question of professional judgement by the clinicians involved, there is

equally a view to the effect that it is for the management of CHI and/or Cappagh to

128



467.

468.

469.

dictate or at the very least be aware of relevant policies and intervention thresholds that

inform the nature of treatment.

Different clinicians may well have different and possibly significantly different views
as to the appropriate indications for a given treatment. In many ways it would be
surprising were this not the case. However, it is potentially considerably more
problematic for a unitary organization such as CHI or the management of Cappagh to
manifest such pointedly differing views by leaving it up to individual clinicians or

distinct groups of clinicians to simply apply their own metrics as they see fit.

In light of the foregoing I recommend that the following matters would be inquired into

by the statutory inquiry:

1. Inquire into whether the surgical intervention threshold for DDH in
operation at Temple Street and Cappagh during the period 1 January 2019 —
31 March 2025 in respect of DDH cases was appropriate and justified.

ii. Insofar as that intervention threshold may have deviated from what was

appropriate and justified the reasons for this.

iii.  Whether the management of CHI and/or Cappagh were aware of any such
deviation in respect of the intervention threshold and how they responded to

same.

iv.  In the event that the management of CHI and/or Cappagh were not aware of

any such deviation why they were not so aware.

Finally, in relation to these recommendations I am conscious of the fact that one of the
more significant problems that presents in relation to an inquiry of the sort
recommended is that of scale. By this I mean the number of individual cases that
potentially fall within scope. At a rough estimate it is likely to be in excess of 1,000
cases. Clearly it is not practical for any statutory enquiry to consider the specific details
of that number of individual cases. Rather, it seems inevitable that a sampling approach
will have to be adopted here. I deal with this below in the section on modularisation and

related issues.
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In 2008, services for children with spina bifida were consolidated at Temple Street. This
decision was made following a review commissioned by the HSE, entitled Review of
Current Paediatric Neurosurgery Services by Howarth Consulting Ireland dated 7 July
2008. This report was primarily focused on the provision of neurosurgical procedures.
The report has not been published although I understand from CHI that it was recently

provided to the patient advocacy groups.

The report recommended that neurosurgery would transfer on a phased basis from
Beaumont Hospital to Temple Street. In parallel, there was an HSE decision to
consolidate the care of all newborn spina bifida patients from 2008 onwards at Temple
Street with a phased transfer of existing patients from Crumlin to Temple Street
thereafter. Subsequent to this, the spina bifida multidisciplinary team in Temple Street

was established.

However, it appears that there was a cohort of patients who did not immediately transfer
from Crumlin to Temple Street. These have become known within CHI as the Crumlin
Orphans. In the executive summary above I note that some may find this term
demeaning or offensive. However, it is the term that has been used within CHI to
describe this cohort of patients. I use the term in this report as it strikes me that the fact
that this cohort of patient was, firstly, identifiable and, secondly, was identified by a

term that seems to acknowledge the fact of their neglect is, of itself, significant

The number of children in this group is difficult to establish and it has necessarily
reduced over time as the children involved have aged out and moved on to adult
services. | am told by CHI that as of the moment, less than 10 children remain within
this group — additionally the question as to whether they remain at a relative
disadvantage to their peers under the care of Temple Street may by contested. However,
it appears from the various documents and reports that I've been furnished with that this
number was obviously larger in the past and may well have included several dozen

children.

The issue that arises in respect of this group of children is that there appears to be a
general acceptance within CHI that, for various reasons, the resources that were put in

place for children who did not transfer to Temple Street were significantly less than
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those that were available at Temple Street. The material I have seen suggests that this
may have been as a result of the retirement of certain staff in Crumlin subsequent to
2008. Whatever the reasons underpinning this, it seems that unlike children who were
under the care of Temple Street, the Crumlin Orphans did not have access to the full

panoply of joined-up care that was available under the multidisciplinary team structure.

Given the very complex nature of spina bifida in terms of its impact on multiple facets
of the child's physical and psychological health, this meant that there was a very
significant differential in the care afforded to children in Temple Street on the one hand

and the members of the Crumlin Orphans on the other.

It would appear to be accepted, both within CHI and more generally, that in order to
provide a basic standard of care, children require access to specialist multidisciplinary
spina bifida teams in order to address their various issues. It would also appear to be
uncontroversial to say that children have considerably better medical care outcomes
when the care is provided by a multidisciplinary team. This is because the care of these
children is complex and involves different physical body systems and concomitant
specialties. It 1s generally accepted that spina bifida is a condition that significantly
benefits from the adoption of a holistic and coordinated medical approach. At the more
mundane and practical level, it also minimises the number of healthcare appointments
and therefore increases the likelihood of attendance with the resultant impacts in terms

of health promotion.

It would appear that the level of service that was available in Crumlin to this group
decreased over time largely as a result of staff either retiring or moving on and not being
replaced. As such a starkly divergent level of care was provided to this cohort of
children based, not on any objective criterion, but rather on the basis that they happened
to be under the care of Crumlin and remained there at a time when elements of the

service were transitioning to Temple Street.

During the course of this scoping exercise I was put in contact with the parent of a child
who falls within the Crumlin Orphans cohort. The parent in question recounted how the
child had ended up under the care of Crumlin largely by chance. When the child was
initially diagnosed, the question as to whether the child was referred to Temple Street

or Crumlin was essentially dependent entirely on the availability of a bed or surgeon on
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the day. As it happened, the child was referred to Crumlin and by reason of ending up
as part of the Crumlin Orphans cohort received a considerably lower degree of care than

that which was made available to other children.

Needless to say, the entirely arbitrary nature of this distinction has been a source of
great frustration and has potentially seriously impacted the child in question. The parent
recounted a constant battle over the course of the last 17 years to attempt to access the

full array of facilities that were being made available to others.

The lack of access to a multidisciplinary team has meant not only that the child did not
have access to a consultant urologist on a consistent basis, but also that other services,
i.e. psychological and social work services, were considerably more challenging to
access. The parent described the extent to which there was a perception that clinical
staff in Temple Street occupied something of a gatekeeper role in terms of who might
or might not be admitted under the care of the multidisciplinary team there. There was
also a perception that interpersonal issues among staff as between Crumlin and Temple

Street may have played a role in this.

On one occasion, the child was admitted to Temple Street for a brief period. This
allowed the parent to make a direct and concrete comparison in terms of the level of

service that was available there as distinct from Crumlin.

As an issue, the fact of a very substantial divergence in the standard of care depending
on such arbitrary issues as to what hospital a child was referred to upon birth, is a matter
of very considerable significance. The standard of care available to children is
something which has a direct impact on their medical condition. Given many of the
complications that can arise from spina bifida, it is vital that there is full and detailed
intervention as early as possible. These early interventions can have a profound effect
on the quality of life of the child during childhood into adulthood and may ultimately

significantly impact on life expectancy.

What is of particular concern is that it would appear not only from the fact that this
cohort of patients have been given a name that candidly acknowledges that they are in
a conspicuously disadvantaged position, but there also appears to be a well-established
understanding within CHI over a significant number of years that this in fact was the

position. For example, I have been furnished with documentation that includes a
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proposal entitled Business Case for National Spina Bifida Service from 2014 that
frankly acknowledges the issue in relation to what at that stage were already known as
the Crumlin Orphans. The divergence in standards of care was further noted in the
Dickson Report (2017) and in the unpublished report entitled General Surgery &
Urology (2022).

Whilst the extent of the problem appears to have been generally appreciated it is
considerably more difficult to discern any concerted response to it. One of the
documents®® furnished to me by CHI observes that “/a]ll of these patients are in a care
pathway either within CHI or externally, having transitioned to adult services." Whilst
this may be factually correct it does not really identify the qualitative impact on the care
of the children in question. The report goes on to state that as of that point in time there
are less than 10 spina bifida patients still under the care of CHI at Crumlin and observes
that they “also attend or have been invited to attend the Temple Street spina bifida MDT
team, as clinically indicated.” The language used is notably conditional and qualified.
It is in considerable contrast to the account given by the parent I spoke with who
described an ongoing battle over many years to try and access the services available in

Temple Street.

Recommendations

485.

486.

On one view, the position of the Crumlin Orphans might be regarded as a relatively
minor one in the overall context of the issues that have arisen over recent years.
However, it strikes me as potentially being a very important one and also one that has

perhaps received less attention to date than it deserves.

Whilst many of the shortcomings in terms of care of children can be primarily looked
at through the lens of finite or scarce financial resources, the issue in respect of the
Crumlin Orphans appears to be capable of being regarded as more clearly an
organisational shortcoming. It is clear that it was possible to provide other children with
a comprehensive multidisciplinary team service at Temple Street. It would appear that

CHI and its predecessors were aware of a significant shortcoming in relation to the care

36 Update on Spina Bifida (SB) Service in Children’s Health Ireland — Oct 2025
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provided to the Crumlin Orphans cohort. It would also appear that this awareness

persisted over a significant period of time.

All of that being so, I believe that this is an issue that merits inclusion in the statutory

inquiry. In particular, the following issues should be considered.

1. Inquire into whether the cohort of patients known as the Crumlin Orphans
received a lower standard of care from 2008 to the present as compared with
children under the care of the Spina Bifida Multi Disciplinary Teams at
Temple Street?

il. If so, why?

iii.  What was the experience of patients and their families within this cohort was

during that period?

iv.  Whether and to what extent the management of Crumlin and Temple Street,

the HSE and CHI were aware of this?
V. What response was forthcoming in relation to the issue?

I am conscious that by recommending that this matter be included in the terms of
reference, that it will significantly expand the temporal scope of the events and matters
that are inquired into. That is because this issue seems to go back to 2008. However, in
circumstances where it concerns a finite number of patients I consider it to be

proportionate in the circumstances.

MODULARISATION AND RELATED ISSUES

489.

490.

Finally, my terms of reference require me to give consideration to the question of
sequencing and modularisation. Necessarily any views that I express in that regard
should be considered to be provisional in circumstances where it may well be that
preliminary work undertaken by the statutory inquiry in due course may result in a
different analysis. However, I think that it is possible at this point to make the following

recommendations subject to that caveat.

Firstly, in terms of modularisation it appears to me that the four distinct areas — namely

waiting lists, spinal surgery, hip dysplasia and Crumlin Orphans — should be amenable
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to being dealt with in separate modules. This is because they cover relatively, although
not entirely, discrete areas. In addition the issue of waiting lists can be further divided
into a personal/family statement module and a separate module covering the response

of CHI to the waiting list issue more generally.

In terms of sequencing the primary consideration is the extent to which the hip dysplasia
module should ideally await the conclusion of the External Expert Panel Review. This
is because, as regards the hip dysplasia issue, the External Expert Panel Review is very
likely to inform the statutory inquiry’s approach to the core antecedent issue as to what

an appropriate intervention threshold for this sort of hip surgery might be.

Apart from those considerations it does not appear to me that it is necessary to be
prescriptive as to the sequence of these modules. However, as a matter of common sense
I would observe that it seems likely that the personal/family statement module in
relation to waiting lists may require considerably less preliminary work to prepare in
circumstances where it is proposed to be non-adversarial in nature. As such it may well

be logical that it would proceed before other modules.

The only other issue that occurs to me is one of methodology and, in particular, the
likely necessity to adopt a sampling approach in relation to, in particular, the hip
dysplasia module. This is likely to arise primarily as a function of the numbers involved
which are likely to involve 1,000 patients or more. That being so it may be necessary
for the statutory inquiry to consider a sampling approach in order to enable it to take a

view in relation to what may or may not have occurred in an efficient manner.

The Commissions of Investigation Act 2004 (which is the model I recommend) is
sufficiently flexible to permit different methodologies to be applied in the context of
any such statutory inquiry including sampling. Ultimately this is a matter for the
Commission itself in due course and may well depend on the extent of engagement of
patients and families or otherwise be informed by the numbers who present themselves

to the Commission in that regard.

Finally, I note that in some of the documentation I've been provided with there is
reference to the possibility of a statutory inquiry being chaired or staffed by a person
other than a judicial or retired judicial figure. Specifically, reference has been made to

the possibility of an appropriately qualified medical practitioner acting as chair or as

135



496.

497.

part of a larger statutory inquiry. Although this is certainly possible under the
legislation, it would represent a very significant departure from what has been the

inveterate practice in other statutory inquiries.

Moreover, given the view I have reached in relation to the need not to unnecessarily
duplicate the ongoing Nayagam Review, it is not apparent that there would actually be
any benefit to doing this. The primary role of the chair of the statutory inquiry will, like
most other such inquiries, be to ensure the observance of fair procedures and to bring to

bear such forensic skills as may be necessary.

Relatedly, I recommend the appointment of a sole member to chair the Commission.
This is because the matters I suggest should be included in the terms of reference are
quite specific and net, although it must be anticipated that the Commission itself will
take some period of time. The practice of appointing multiple members to a Commission
primarily arises in circumstances where it is anticipated that the inquiry is going to
continue over a very protracted period of time. It is to be hoped that that will not be the

position here.
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