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Introduction

The Irish Hospital Consultants Association (IHCA) represents 95% of all Consultants working in Ireland’s acute
hospital and mental health services, including Adult and Child Psychiatrists. The members, by virtue of their
vocation and specialist expertise, are committed to the delivery of an excellent standard of care to their patients.

The 2008 Consultants Contract, a legally binding document, specifies that each patient has a named Consultant
who has continuing clinical and professional responsibility for his/her diagnosis, treatment, and care. The
Consultant makes clinical decisions in the patient’s best interests and takes responsibility for their
consequences.

The IHCA notes that submissions on the review of the Mental Health Act have been invited by The Department
of Health and we have agreed bilaterally to provide the Association’s submission on 9t April. Thus far, the review
has been informed by the 2015 Expert Group review of the operation of the Mental Health Act which contains
165 recommendations. We understand that there has also been more recent engagement with the Mental
Health Commission and the HSE.

The Association has sought the preliminary views of the members in relation to the Review of the Mental Health
Act (2001). Based on the responses, it is evident that there are major concerns among the Consultant body on
this issue.

To enable the Association to provide a more meaningful and pertinent submission on the Department of Health’s
work on this important issue, we are requesting a copy of the proposed heads of the amendments to the bill for
review and comment. Consultant Psychiatrists are essential in the operation of the Mental Health Act and the
provision of mental health services. It is appropriate that their representative Association has sight of suggested
changes that may have fundamental implications on patient care, Consultants’ practice and may be in
contravention with the Consultant Contract 2008.

Members have expressed concerns about the composition of the expert group with specific reference to the
lack of primary care colleagues and the necessary expertise in relation to the operation of the Act as it applies
to children.

This submission as informed by the responses of the members, has been prepared by Consultant Psychiatrist
members of the IHCA National Council with the assistance of the Secretariat. The members include Dr Elizabeth
Barrett, Consultant Child and Adolescent Psychiatrist, Dr Anne Doherty, Consultant Liaison Psychiatrist and Dr
Donal O’Hanlon, Consultant Adult Psychiatrist. It highlights issues specific to the fifteen headings provided by
the Department of Health, in addition to making reference to specific recommendations made within the Expert
Group Review.

Headings for submission

1 Definitions

The expert review recommended that persons with a dementia could not be detained for treatment. A person
with a dementia with non-cognitive symptoms (formerly BPSD: behavioural and psychological symptoms of
dementia, such as paranoid ideas, agitation, aggression, wandering, insomnia) may benefit from
treatment. Likewise, a person with an intellectual disability could not be detained for treatment under the
expert review guidelines. There will always be a need for psychiatric care for this cohort of people who have the
rights as others to appropriate treatment. and removing this provision from the Act is a cause for concern. There
is no legislation in place for people with severe dementia and intellectual disability. Therefore, there are
concerns that the MHA will be enacted before this is in place to protect these individuals with significant
consequences.
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The definition of a voluntary patient should also include a separate definition of a voluntary patient who is a
child and there should be an updated definition of a child in accordance with the Children’s Act 2001.

2 Guiding principles

The IHCA supports the continued inclusion of ‘best interest’ as one of the guiding principles of all healthcare for
both young people and adults. This should be implicitly included in their considerations by substitute decision
makers.

3 Criteria for detention

There are concerns regarding the threshold for detention. The use of the term “imminent threat” (as per
Recommendation 13(b)) may be considered subjective and not clinically appropriate. This may not be in the best
interests of the patient in order that they access appropriate specialist treatment.

Increasing the duration of untreated psychosis in people with psychotic illness has been shown to cause
cognitive and functional decline. Reliance only on imminent risk as a criteria for involuntary detention will
exclude many of this patient group from treatment and increase the risk of cognitive damage in those with
psychotic illness. It is probable that the rate of homelessness will increase in this population as will the numbers
of people with psychotic illness in the prison system.

It is submitted that any definition needs to be sufficiently inclusive so as to ensure that children receive the
treatment they require in accordance with the “best Interests principle” and are not excluded from receiving
such treatment.

4  Authorised Officers

The expert report proposes an expanded role for Authorised Officers, and requires they are involved in all
admissions. While removing the burden on families is desirable in some cases, this plan creates certain problems:

4.1 Clinical responsibility If the Authorised Officer decides the person does not meet the criteria, and a consultant
psychiatrist believes they do, who is ultimately responsible for the treatment of patients under his / her care?
This raises a serious medicolegal issue. It also raises concerns about the discharge of the duties of a Consultant
as defined in the Medical Practitioners Act.

4.2 Delays in accessing care There are concerns about the timely access to an Authorised Officer outside of
normal working hours. This will increase the wait time, requiring more supervision and increased risk that the
person will abscond. A seriously unwell person could be left at home or inappropriately detained in garda
custody without assessment or appropriate treatment. Such a patient care issue has serious ethical
implications.

4.3 Practical considerations Authorised Officers are not widely available within the health service. While some
CMHNs act in this role, there is no provision to resource an increase in numbers. Mental Health
Professionals in England undergo extensive training for this specific role and are responsible for finding an
available approved centre bed. It is currently very difficult to recruit Mental Health Staff to the part time
role of Authorised Officer. The educational requirements and training of Authorised Officers is not defined
in the Act. If as suggested only Authorised Officers are allowed make applications, then the number of AO
assessments will rise, causing a negative impact on their regular clinical duties. It must be asked if the
approval of aninvoluntary admission is within the scope of practice of other healthcare disciplines?? Indeed,
are there medicolegal implications and have any of the associated professional bodies been approached for
their views on such potential practice changes?
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4.4 Restricting access to treatment The Report mentions that utilising the Authorising Officer may lead to
reduced involuntary admission. This is a concern as increasing barriers to care means delayed or missed
opportunity to treat with consequent medicolegal concerns.

5. Interdisciplinary approach to care and treatment

A multidisciplinary approach to treatment is the most appropriate model in the delivery of mental health
services. Consultant psychiatrists work closely with their multidisciplinary colleagues to deliver optimal care and
treatment. However, the ultimate responsibility for care and treatment for the adult and the young person rests
with the consultant psychiatrist under whose care the person is admitted. This applies in all medical specialties.

The Expert Group recommends that “admission must be certified by a Consultant Psychiatrist after examination
of the patient and following consultation with at least one other Mental Health Professional of a different
discipline that is and or will be involved in the treatment of the person in the approved centre. The opinion of
that other Mental Health Professional should be officially recorded”.

There is no clarity as to who fulfils the criteria of the Mental Health Professional and whether there will be such
an individual in each setting with this assigned role. There is no stipulation as to the type and level of training
that will be required to fulfil such an instrumental role. There is potential for further diversion of the very scarce
resource of the mental health professional’s time away from clinical care in order to provide another mental
health assessment regarding involuntary admission.

There are no provisions for the instances where there is difference of opinion. The treating Consultant as the
clinical lead with ultimate responsibility for patient care as per the Consultant’s Contract needs to be supported
by this legislation in making the ultimate decision regarding patient care, particularly in circumstances of
differing opinion.

This is an unnecessary and impracticable procedure given the process involved in the admission of a child to an
Approved Centre. The child will usually be residing at a considerable distance from the Approved Centre, the
Approved Centre consultant will have accepted the child as being appropriate for admission and communicated
this opinion to the consultant who is making the application for involuntary admission to the Court.

6 Changing timeframes

IHCA members have outlined their concerns with the recommendation that the time period during which
medicine should be given to a person who does not have capacity when they are involuntarily detained be
reduced from 3 months to 21 days. There is a sizeable cohort of people with severe and enduring mental illness
residing long term in approved centres for whom any change in status and capacity will be a slow process.
Undertaking such an assessment every 21 days in this context seems inappropriate and unnecessarily frequent.
In addition, 21 days for the second opinion to consent to treatment is too early as it does not allow an adequate
trial of treatment in many circumstances. Review of consent to treatment, if it is to be within 21 days, might be
considered at tribunal with the decision regarding whether the person meets the criteria for detention.

The proposal to shorten the timeframe for tribunals from 21 days to 14 days is inappropriately short. The current
timeframes operate very well. Court/ legal proceedings can be a very significant stressor for the patient
especially if young person and parents. More frequent tribunals may cause increased distress for patients and
will certainly have workload implications for the Responsible Consultant Psychiatrist (RCP), as well as cost
implications (presumably taken from the mental health budget, which raises the question of which services are
going to be cut in order to pay for these additional proceedings).

Section 26 relates to leave which is used in a therapeutic manner for young people to enable them to spend
time at home with their family, which is a key part of a treatment/rehabilitation programme.
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Consultants working in inpatient units have expressed concerns that restriction to section 26 leave would
interfere with this therapeutic intervention and potentially compromise the young person’s reintegration to
their home environment.

7 Enhancing safeguards for individuals.
Without details of new safeguards, it is difficult to comment.

8 Mental Health Tribunals

There are potential concerns regarding implementation of this without significant resource enhancement.

A patient has the right to have an advocate present at their tribunal according to the expert review. It appears
that an advocate in this instance as per the expert group’s recommendation does not include the legal
representative, but a person with lived experience. There is no reference made to the potential issue of an
advocate not being available and the implications as to whether the tribunal can or cannot proceed? Members
have outlined that in their experience the legal representative tends to be a very good advocate for the detained
patient.

9 Change of status from voluntary to involuntary

The Association agrees it is important that a patient can be detained based on deterioration in clinical condition
without having to first request to leave if they lack capacity to consent to treatment. However, there are
concerns about the proposed mechanism. The current system entails the Responsible Consultant Psychiatrist
(who knows the patient and is responsible for their care) initiating the process and seeking an expert second
opinion from another consultant. The recommendation is to request an Authorised Officer and a Registered
Medical Professional to attend the hospital for the purpose of Application and Recommendation. There may be
challenges in finding a GP (and an Authorised Officer) to attend the approved centre at short notice and these
professionals may not know the patient or be involved in their treatment. thus delaying emergency care to
acutely unwell patients. This proposal is illogical and not based in principles of improving patient care.

In relation to children, Section 23(2) of the Mental Health Act only deals with parents withdrawing their consent
to a child being placed in an Approved Centre. There needs to be a provision incorporated into this section in
the event that it is the child, aged 16 or 17 years, who wishes to leave.

The section currently provides for an application to Court within 72 hours when a parent withdraws consent.
Reduction of this timeframe would be impracticable.

10 Capacity

It is noted that whilst the Assisted Decision - Making (Capacity) Act 2015 is on the statute books, most of the Act
has yet to be commenced. It is submitted that the issue of capacity be further reviewed/considered once the
2015 Act is fully commenced if necessary.

Capacity assessment is a functional test — a patient is presumed to have capacity until they refuse recommended
treatment, at which point an assessment for treatment via the involuntary pathway is undertaken. It must be
emphasised that capacity is always monitored by the treating clinicians in everyday clinical practice.

As outlined above the term “Mental Health Professional” required further clarification

In the event of a patient lacking capacity to consent, it is unethical not to provide pharmacological and non-
pharmacological treatments.
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11 Consent to treatment

The Expert Group recommended that: “All people receiving voluntary treatment should be allowed to refuse
treatment at any time. The Association suggests that the wording be amended as follows: “all people receiving
voluntary treatment who have capacity ...” This amendment is recommended in light of a further suggestion for
a third category of patient — voluntary but lacking capacity.

Itis submitted that where possible a person should be consulted in relation to all aspects of their care and should
be supported to give a decision as to whether to consent or not to aspects of their treatment. However, any
hospital admission needs to be purposeful and for the benefit of a patient.

The matter of consent should be reviewed on the commencement of the Assisted Decision - Making (Capacity)
Act 2015. In relation to children, parental consent does need to be sought for treatment.

12 Information and individual care/recovery planning

Patients in all mental health settings should have an individual care/recovery plan. However, in the present
environment there are significant challenges in establishing full psychosocial care plans with poorly staffed
MDTs. The suggestion is to legislatively prescribe care plans which have no evidence base to improve outcomes
in treating psychiatric illness. Access to essential evidence-based treatments should be prioritised over care
planning e.g., medication, psychotherapy.

It would also be submitted that in the cases of children, and certainly those over the age of 16, that the child
would receive this information separately from its parents or carer.

The most important oversight of the Mental Health Review Board (MHRB) is that the decisions should be open
for appeal by the patient with the support of the legal representative and by the Responsible Consultant
Psychiatrist, HSE or independent provider. The patient’s right to autonomy, bodily integrity and dignity must
always be balanced against the right to treatment, the protection of life and health and a quality of life that can
be achieved through appropriate evidence-based psychiatric treatment, that is assumed and defined as
biopsychosocial treatment. In terms of oversight of MHRB, in the event that a review board revokes an admission
order, and the patient leaves hospital and an adverse incident occurs, who holds responsibility for this outcome.

14 Provisions related to children.
Given the complexity and number of issues it was necessary to exceed the word count in this instance.

It is the experience of Child Psychiatrists that the Guardian ad Litem serves an extremely important role in the
Section 25 proceedings that may not be fully appreciated by those unfamiliar with the operation of the Act. The
exclusion of Guardians, given their role and function, would be considered to be a retrograde step. The
independent role of a Guardian ad Litem and or a solicitor appointed by the Court is an essential safeguard for
the welfare of children.

Itis important not to equate children, even those aged 16 and 17 years, with adults. Children are subject to legal
protections not afforded to adults and it is not always appropriate to rely on parental consent where the
constitutional rights of the child are in question. Children aged 16 and 17 should be presumed to have capacity
to consent to their admission and treatment. This accords with Section 23 of the Non Fatal Offences against the
Person Act 1997. It is not appropriate to rely on parental consent when a child aged 16 or 17 is not expressly
consenting to admission as recommended by the Expert Group.

There is disagreement with the recommendation of the Expert Group that a District Court engages in a capacity
assessment as to whether a 16 or 17-year-old has the capacity to object.
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The Court should deal with this as an involuntary application and the child should be appointed either a Guardian
ad Litem or a solicitor to ensure that their voice is heard though out the proceedings.

As the process of admission is subject to legal oversight at the outset the timelines in operation are appropriate.
Court proceedings can be very stressful and overly frequent reviews could be unnecessary and
counterproductive for example when treating a patient suffering from Anorexia Nervosa with an extremely low
body weight where admission will be over an extended period. It is also possible for any party in the proceedings
to seek a court review at an earlier date.

The narrower criteria for detention as proposed by the Expert Review Group would have serious implications
for the current treatment of children with eating disorders. The treating consultant would be left with no option
but to seek an application in the High Court for the child to be made a ward of court which is a much more
draconian measure. Members of the Association have experience where children have been admitted to

Approved Centres as Wards of Court for treatment and it is their view that currently the Mental Health Act is a
better and more appropriate option both for the child and family.

Children who are subject to Care Orders cannot currently be admitted on the consent of a Tusla (Child and Family
Agency) Social Worker and require a Section 25 application to be made. This is a most important protection as
the Court ensures that a child does not remain inappropriately in an approved centre. The Courts have ensured,
in a number of cases, that this does not happen and that appropriate care provisions are made. The Expert
Review Group does not mention children in care at all.

The benefit of section 25 of the Mental Health Act being aligned to the Child Care Act 1991 means that the
jurisprudence on parts of that Act can be referred to in section 25 cases. The District Court utilises section 47 of
the Child Care Act 1991 in particular to make directions regarding treatment including restraint, involuntary
medication, seclusion, nasogastric feeding, regulating access and contact when it is satisfied, having heard
evidence and submissions, that it is in the child’s best interests to do so.

There is provision for a child’s status to be changed from involuntary to voluntary. All Section 25 Orders have a
liberty to apply this provision. Change of status from involuntary to voluntary occurs frequently in the course of
admission with Court oversight, in the context of “the best interests” of the child and least restrictive principle.

Currently having heard the evidence and the Court being satisfied to grant a Section 25 order the Court will issue
a warrant to the Gardai to assist in bringing the child to the Approved Centre. It is not appropriate for a child to
be brought to the Approved Centre by the Gardai as recommended by the Expert Group without the necessary
safeguards being in place as is the case currently.

There is also a provision under Section 12 of the Child Care Act 1991 for the Gardai if they believe that there is
an immediate and serious risk to the health or welfare of a child, to remove the child to safety and deliver up to
the custody to the Child and Family Agency.
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Concerns outside of the headings for submission.

Expert Group Review

Section 2.10 Procedure for Involuntary Admission to an Approved Centre

“In the past the Consultant Psychiatrist was seen as the person who had the sole responsibility in relation to
decision making, but in the modern mental health service the Consultant Psychiatrist, while he/she continues to
provide clinical leadership required, does so in tandem with other professionals (Nurses, a range of Health and
Social Care Professionals working in mental health, Care Assistants, Peer Support Workers etc.) to make sure that
the person’s needs are met in a more comprehensive and holistic manner through times of ill-health and into
recovery.”(Page 36 Review Expert Group)

This is incorrect and in contravention to the medicolegal responsibility of RCP and their contracted role within
the health system. The Consultant’s Contract 2008 specifies that the Consultant may delegate aspects of
patient’s care to the appropriate staff while the Consultant retains a continuing overall responsibility for the
care of the patient.

Regarding the below paragraph:

“A more multi-disciplinary approach to the process of admission would also have the effect of reducing the
burden on the Consultant Psychiatrist and providing the appropriate professional support to make important
decisions regarding the admission and detention of a person.” (Page 39 Review Expert Group)

The Consultant Psychiatrist is the member of the multidisciplinary team (MDT) with the appropriate expertise
to decide clinically, if someone meets the criteria for mental illness, can give a diagnosis and formulate and direct
an appropriate treatment plan which is provided in a biopsychosocial framework, with the support of MDT input.
Itis analogous to ask Orthopaedic surgeons if they need to consult with the orthopaedic nurse or physiotherapist
in order to decide if a patient requires an operation. Whilst the nurse and the physiotherapist would be
respected and valued for their role in a patient’s treatment, it would be illogical to assume that shared decision
making is required for a patient to have an operation in that environment.

Section 2.11 Patient Firstly Requiring Medical Treatment (Pages 40/41 Review
Expert Group) recommendations 44 — 47

This section appears to have been written with little cognisance of the real and practical issues of managing
comorbid mental and physical health care needs in an emergency. It addresses medical treatment prior to
psychiatric admission and seems to suggest responsibility of Approved Centre Clinical Directors for care at
Emergency Departments/medical wards (which may be on separate sites, many miles away). It appears to
suggest that an Approved Centre consultant psychiatrist should travel to the Emergency Department, rather
than any care in the medical setting being led by the consultant liaison psychiatrist employed by that hospital
and has consequences for clinical governance within the hospital.

The 24 hour time frame does not consider the patient’s physical health condition and the impact that this may
have on the ability to make a decision on whether or not the patient meets the criteria for an involuntary
admission under the Mental Health Act. Patients may require medical investigation or treatment for conditions
which may overlap with existing mental disorders, for example following a head injury, if a neuropsychiatric
condition such as encephalitis is being excluded.

Currently if a person requires medical treatment this is delivered in the acute hospital setting, and the liaison
psychiatry team provide mental healthcare to that person during this medical or surgical admission.
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If the person is declining medical or surgical treatment this is not of course covered by the MHA 2001, but is a
question of mental capacity to make this decision. If they require a MHA 2001 admission when fit for discharge
from the medical or surgical unit where they are admitted, at this point the process of involuntary admission is
initiated.

If the admission order is completed within 24 hours, it suggests that the patent is detained to the Emergency
Department or a general hospital ward. Given that these settings are not approved centres, this practice if
adopted will likely be open to legal challenge.

We have concerns about this occurring in instances where there is no need for emergency medical treatment,
but in the absence of a psychiatric bed being available this could potentially be considered an interim option.
Emergency Departments are not the appropriate setting for the delivery of mental health care, but as bed
numbers continue to drop and with the failure to provide robust urgent community options such as
multidisciplinary crisis teams, they are increasingly becoming the chief point of access for mental health care.

It is important that the Act does not undermine the efforts of policy documents such as A Vision for Change
and the Emergency Medicine Programme to keep Emergency Departments for undifferentiated presentations
and

to ensure people with primary mental health care needs are treated in the setting which is safest for them and
provides the more therapeutic environment.

Finally this may be seen as a mechanism to transport a medically unwell patient who is refusing medical care
(e.g. a confused elderly person with delirium secondary to a urinary tract infection) to an Emergency
Department. It will be difficult in practice to make a decision on whether the person has a primary medical or
psychiatric condition until investigations can be performed.

Recommendations 48-49 Treatment prior to completion of the admission order.
Recommendation 48 “Treatment should not be provided to a patient without consent prior to an
admission order being completed unless the Consultant Psychiatrist after consultation (to be officially
recorded) with another Health Care Professional is of the opinion that it is necessary in emergency
circumstances.”

This recommendation applies to that time period between the arrival of the patient in the Approved Centre and
the review by a consultant psychiatrist within 24 hours with a view to making a decision on whether or not an
Admission Order is required. It suggests that in this timeframe a patient cannot receive treatment despite this
point in time being that where patients are usually at their most unwell as their treatments has not commenced.
Delaying treatments will likely results in delayed care and recovery, and even serious incidents placing the
patient and nursing staff at an unnecessary and unacceptable risk. It is likely to lead to increased use of seclusion
and restraint, and to increase the distress of the patient and nursing staff alike.

This situation could only arise out of hours when the consultant is not at the Approved Centre. Usually, any
decisions in the time period are made by the NCHD on call, in consultation with the consultant psychiatrist on
call. Where the patient is in an Approved Centre, the NCHD on call could discuss the need for emergency
treatment with mental health nursing staff, and with the consultant psychiatrist on call, in line with current
practice. The need to discuss with a non-prescriber seems unnecessary as they will not have the required
expertise to inform this decision.

This recommendation becomes further complicated (and unworkable) if the patient is in a medical setting
(Recommendations 44-47 suggest this may potentially be possible). In most general hospitals, psychiatry on-site
cover out of hours is one NCHD: there is no other mental health care professional available.
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Section 2.20 Administration of Medicine Recommendations 92-97

Recommendation 93 “Section 60 should also be amended so that medicine may be administered to a detained
patient without capacity for the purpose of ameliorating his or her condition for a period not exceeding 21 days.
The recommendation to continue the administration of medicine beyond 21 days must be made by the treating
Consultant who must also consult with another Mental Health Professional of a different discipline involved in
the treatment of the patient and this must be officially recorded. “

There is no clear rationale why a consultant psychiatrist, who is a medical specialist in the management of mental
illness should consult another professional who does not have expertise in prescribing or psychopharmacology.
If consultation is required, it should be with someone with the required expertise i.e., another consultant
psychiatrist.

Recommendation 96. “The recommendation to continue the administration of medicine every three months
must be made by the treating Consultant who must also consult with another Mental Health Professional of a
different discipline involved in the treatment of the patient and this must be officially recorded. The
recommendation to extend the administration of medicine every three months must also be authorised by a
second Consultant Psychiatrist from outside the centre”.

The Consultant Psychiatrist is the only member of the multidisciplinary team (MDT) with the appropriate
expertise to decide clinically if someone needs treatment with medications. It cannot be seen to be in the
interest of patients to require an MDT member to act outside their scope of practice. Consultation with another
consultant is more appropriate in this instance as psycho-pharmacologists if a second opinion is required.

Membership of the Mental Health Commission
Recommendation 140. “The criteria for membership should be based on the necessary skills and competencies
required to govern.”

It is more important that members have expert knowledge of various components of the management of and
recovery from mental disorders than ‘skills and competencies’ to govern. This specialist knowledge would
benefit patient care and the regulation of services to provide the highest possible level of care.

Anorexia Nervosa

Members have major concerns with regard to the implications for patients suffering from eating disorders as
there is no provisions in the Act for this high-risk group. One third of inpatients in Child Approved Centres are
treated for Anorexia Nervosa and other Eating Disorders. It is recognised that there can be physical
consequences from mental disorders which also require to be addressed i.e., cases of anorexia nervosa where
the treatment of the physical aspects of the condition is an essential part of the continuum of treatment for the
mental disorder.

There is no provision within the Act for those suffering from Anorexia nervosa — they are currently covered
under the “Wardship” procedure, requiring the person to be unable to manage their personal affairs — the cases
are heard in the High Court in public which is inappropriate. Several other jurisdictions, including Australia, New
Zealand, and the UK, allow for full treatment of eating disorders. In the UK, the 1983 Mental Health Act (England
and Wales), is the preferred legal framework for treatment in preference to using the Mental Capacity Act 2005.
The Mental Health Act is the more appropriate mechanism for the treatment of severe eating disorders, given
that it is a mental iliness, and is accepted as such under the Mental Health Act. However, without leave to treat
the patient under the Mental Health Act, the Act fails to function effectively for these patients, and revision is
urgently required to bring their treatment in line with that of other patients with a mental disorder.



