
SUBMISSIONS ON CONSULTATION ON DRAFT LEGISLATION TO UPDATE THE MENTAL HEALTH ACT 

2001 MADE BY THE IRISH FAMILY LAWYERS ASSOCIATION 

 

THE IRISH FAMILY LAWYERS ASSOCIATION IS A REPRESENTATVE GROUP SUPPORTING FAMILY 

LAW PRACTIONERS, SEEKING TO PROMOTE THE HIGHEST STANDARDS IN THE PRACTICE OF FAMILY 

LAW AND TO ADVOCATE ON BEHALF OF OUR MEMBERS IN THE CONTEXT OF LAW REFORM. OUR 

MEMBERSHIP WOULD INCLUDE LAWYERS ACTING ON BEHALF OF CHILDREN, GUARDIANS AD 

LITEM, PARENTS AND THE HSE WHO WOULD BE INVOLVED IN S 25 APPLICATIONS IN PARTICULAR. 

 

UNDER THE HEADINGS AS SET OUT IN THE GUIDANCE DOCUMENT PUBLISHED ON THE 1ST MARCH 

2001 WE MAKE THE FOLLOWING SUBMISSIONS: 

 

 

4.1 DEFINITIONS: 

It is submitted that an updated definition of treatment to include ancillary treatment and tests 

would accord with recent jurisprudence in this area and would be appropriate. 

It is recognised that there can be physical consequences from mental disorders which also require to 

be addressed i.e. cases of anorexia nervosa and treatment of the physical aspect i.e. low body 

weight is part of the continuum of treatment for the mental disorder. 

The definition of a voluntary patient should be expanded to include a separate definition of a 

voluntary patient who is a child. 

There should be an updated definition of a child in accordance with the Children’s Act 2001. 

 

  

 

4.2 GUIDING PRINCIPLES: 

These are set out in s 4 MENTAL HEALTH (AMENDMENT) ACT 2001 and would reflect what would be 

in a child’s best interest.  

 

4.3 CRITERIA FOR DETENTION: 

It is submitted that any definition needs to be sufficiently expansive to ensure that patients are not 

excluded. 

 

 We would have concerns that the proposed amendment to the criteria for detention would include 

“immediately necessary for the protection of life of the person, for protection from a serious and 

imminent threat to the health of the person….”. This could have serious implications for children 



being treated for anorexia nervosa with s 25 orders for detention for treatment containing directions 

for nasogastric feeding as once they no longer satisfy the headline criteria the order must then be 

discharged. 

These orders have been granted and extended on a frequent basis since May 2017 and have been a 

significant factor in enabling children to be treated successfully, and in a manner that best meets the 

needs of the wider family, for the mental disorder that has the highest mortality rate in Ireland.  

It could also have implications for other young people’s whose treatment might be extended and 

whose welfare might best be served by them remaining under a s 25. 

4.4 AUTHORISED OFFICERS:  

There is merit in the enhanced role for Authorised Officers subject to the increase in numbers 

proposed. Authorised Officers should be confined to provisions relating to Adults only given the role 

accorded to family life under ART 8 ECHR and Art 41 of the Constitution. 

4.5 INTERDISCIPLINARY APPROACH TO CARE AND TREATMENT: 

A Multi Disciplinary approach to treatment is always desirable and would be best practice for any 

patient. However ultimately responsibility for treatment must rest with the consultant psychiatrist 

under whose care the patient is, as it would in the treatment of any disorder. The suggestion that 

the consultant psychiatrist would consult with another professional of a different discipline is 

unnecessary and impracticable.  

 

4.6 CHANGING TIMEFRAMES: 

In relation to s 25 there is no need to shorten the timeframes. The Court has a discretion as to what 

length of Order it grants. It would be submitted that it would be of practical assistance if the first 

admission could be for 22 days which would assist in District Court Areas that might have limited 

scheduled sittings. This would be similar to the amendment to s 17 Child Care Act, 1991 which 

brought the length of interim care orders to 29 days from 28. 

S 26 leave is used in a therapeutic manner in relation to children to enable them to be rehabilitated 

back to their family environment and it is submitted that any restriction on s 26 leave should not 

interfere with that. An abridgment of time in relation to such a scenario could compromise the re-

integration of the child back into its family and community. 

There should be a slip rule incorporated into the Act in the event of genuine errors on the face of 

documents. There is a slip rule procedure available within the legal system here and s 15 Mental 

Health Act 1983 (as amended) in England and Wales is a similar-type provision. 

 

4.7 ENHANCING SAFEGUARDS FOR INDIVIDUALS: 

It is submitted that there needs to be clear delineation between treatment for a mental 

disorder/illness which would be directed by a consultant psychiatrist and treatment for a physical 

condition which would be directed by a consultant from a different discipline. The proposal from the 

Expert Group is confusing in this regard.  

Updating provisions in relation to seclusion and restraint is welcomed. 



 

4.8 MENTAL HEALTH TRIBUNALS: 

We have no submissions to make. 

 

4.9 CHANGE OF STATUS FROM VOLUNTARY TO INVOLUNTARY: 

In relation to children s 23(2) only deals with parents revoking their consent to a child being placed 

in an Approved Centre. There needs to be incorporated into this section a provision in the event that 

it is the child who wishes to leave. Other than that, this section provides for a rapid application to 

Court within 72 hours and is appropriately allied to s 13(4) Child Care Act 1991 in this regard. 

 

4.10 CAPACITY. 

It is noted that whilst the Assisted Decision -Making (Capacity) Act 2015 is on the statute books, 

most of the Act has yet to be commenced. It is submitted that the issue of capacity be further 

reviewed/considered once the 2015 Act is fully commenced if necessary. 

 

4.11 CONSENT TO TREATMENT: 

It is submitted that where possible a person should be consulted in relation to all aspects of their 

care and should be supported to give a decision as to whether to consent or not to aspects of their 

treatment. However, any hospital admission needs to be purposeful and for the benefit of a patient. 

The matter of consent should be reviewed on the commencement of the Assisted Decision -Making 

(Capacity) Act 2015. 

In relation to children, parental consent does need to be sought for treatment. 

 

4.12 INFORMATION AND INDIVIDUAL CARE/RECOVERY PLANNING. 

We would be in agreement with these submissions. It would also be submitted that in the cases of 

children, and certainly those over the age of 16, that the child would receive this information 

separately from its parents. 

 

4.13 INSPECTION, REGULATION AND REGISTRATION OF MENTAL HEALTH SERVICES: 

We have no submissions to make. 

4.14 PROVISIONS RELATING TO CHILDREN. 

We would submit as follows: 

S 25(14) incorporates large parts of the Child Care Act to be applied with modification. It is 

submitted that in practice this works very well and the operation of s 25 has been enhanced by 

utilising the jurisprudence that comes from the Child Care Act 1991 with particular reference to s 47 

Child Care 1991.  



These are s 21 – Effect of Appeal on Orders, s. 22- variation or discharge of orders,   

S24 Welfare of Child to be paramount, S 25 Power to join child to proceedings and appoint a 

Solicitor, s 26 power to appoint a Guardian ad Litem, s 27 – power to obtain reports on a child, s 28 

jurisdiction, s 29 hearing of Proceedings, s 30 power to proceed in absence of a child, s 31 

prohibition on broadcast of matters , s 32 presumption of age, s 34 failure to deliver up a child , s 35 

warrant to search for and deliver up a child, s 37 access and s 47 directions that a Court can make in 

relation to child’s welfare. These are referred to as CCA in this submission.  

It is important to note that the District Court utilising s 47 CCA in particular makes directions re 

treatment including restraint, involuntary medication, seclusion, nasogastric feeding, regulating 

access, regulating contact when it is satisfied having heard evidence and submissions that it is in the 

child’s welfare interests to do so.  

 

The independent role of a Guardian ad Litem and also of a solicitor appointed by the Court is an 

essential safeguard for the welfare of children as set out in High Court Judgement of Birmingham J in 

his judgement of 7th November 2013 in the case of XY v HSE and Others.  

 

It is submitted that this independent representation should continue with the District Court Judge 

having the selection of same rather than an allocation from the Mental Health Commission 

 

There should be a definition of children that is common to all legislation. 

 

The Mental Health (Amendment) Act 2018  provides for the guiding principles and do not need to be 

repeated. 

 S 24 Child Care Act 1991 sets out that the welfare of the child is the first and paramount 

consideration. It also makes clear that the Court must give consideration, having regard to the age 

and understanding of the child, to the child’s wishes. This provision is supplemented by the 

provisions of Article 42A of the Constitution We could not support any dilution of a child’s rights to 

the protection of their welfare in relation to their treatment or involvement in the processes 

contemplated and do not support the Expert Group Submissions in this regard.  

It is submitted that children aged 16 and 17 should be presumed to have capacity to consent to their 

admission and treatment. This accords with s 23 Non-Fatal Offences against the Person Act 1997. It 

must, however, be seen in the context of a presumption that can and may well be rebutted having 

regard to the presentation of the particular child the subject of any application under the Act.  The 

recent English High Court Case of Bell & A. v Tavistock & Anr. may be relevant depending on the 

nature of the interventions and treatment proposed.   

A comprehensive analysis of the position in relation to admissions under Mental Health Act 1983 

(England and Wales) and Scotland Mental Health (Care and Treatment)(Scotland )Act 2003 has been 

undertaken as part of this submission and it is appended hereto as part of our submissions . 

We would in particular draw your attention to the analysis of the United Kingdom Supreme Court 

delivered on 26th September 2019 decision of In the Matter of D (a child) in relation to consent for a 



child aged 16 or 17.  This found that a consent to deprive a child of that of their liberty was outside 

the scope of parental responsibility as it did not provide the safeguards required by Article 5 ECHR.  

Parental consent to admission and treatment should also be obtained for all children given the 

family rights under Art 41 and Art 8 ECHR. If parental consent is not forthcoming, or is conditional 

thereby hindering treatment, then this should be treated as an involuntary admission.  

It is not recommended that a District Court engages in a capacity assessment as to whether a 16 or 

17 year old has the capacity to object. The Court should deal with this as an involuntary application 

and the child should be appointed either a Guardian ad Litem or a solicitor to ensure that their voice 

is heard though out the proceedings.  

The District Court is very experienced in dealing with matters relating to all aspects of children’s 

welfare and in s 25 (1) applications the HSE is afforded the same priority as urgent childcare cases. 

We would not support any dilution of this as it would not be in the interests of vulnerable children. 

The Expert Group is incorrect in the assertion that there is no right of appeal of a s 25 order from the 

District Court to the Circuit Court. S 21 Child Care Act 1991 (CCA) provides that an appeal does not 

act as a stay on the operation of the Order and s 28 sets out the jurisdictions of both Courts clearly.   

The Expert Group is incorrect in asserting that there is no provision for a child’s status to be changed 

from involuntary to voluntary. S 22 CCA provides for applications to Court to vary and discharge 

orders. In fact, all s 25 Orders have a liberty to apply provision which makes them constitutionally 

compliant in that regard. 

The Expert Group is incorrect in relation to the powers of An Garda Siochana. S 35 CCA allows for the 

issue of a warrant to the Gardai to assist in the bringing in of a child to an approved Centre if a court 

is satisfied it is necessary to grant same on granting a s 25(6) Order. The Court has heard the 

evidence and grants the order based on the Child’s diagnosis of a mental disorder. It could be very 

counter therapeutic if a child could be admitted into an approved centre on an involuntary basis 

without any of the deprivation of liberty safeguards being made available and without clear 

evidence of a mental disorder.  

There is also a provision under the Child Care Act 1991 s 12 for the Gardai if they believe that there 

is an immediate and serious risk to the health and welfare of a child, to remove the child and deliver 

up custody to the Child and Family Agency.  

A provision that could be considered is the expansion of s 25(4) and s 25(8) so that if the District 

Court Judge has reasonable cause having heard evidence to believe a child is suffering from a mental 

disorder the Court could order the admission of the child to be detained for assessment for a period 

not exceeding 3 days with the case to be listed for further hearing at the conclusion of that period. 

The Court could also direct the issue of a warrant to assist in the admission. 

 

S 25(3) should be amended to provide for a child’s own refusal to be examined. 

S25(4) and s 25(5) are appropriate and should remain. 

S25(7) is necessary for the protection of the welfare of a child in urgent cases or where advance 

notice of an Application would potentially harm the welfare of a child. The District Court has to be 

satisfied in any case where s 25(7) is utilised that it Is appropriate and proportionate. 



S25(8) is appropriate, promotes the welfare of children and should remain with consideration for the 

expansion as well as set out in these submissions. 

S25(9) and S25(10) set out the time limits for extension of the original order being 3 months on s 

25(9) and 6 months on s 25(10). The District Court must be satisfied when granting orders that they 

are necessary and proportionate. There is liberty to apply and that is frequently utilised to vary or 

discharge orders in conjunction with s 22 CCA or to bring matters pertaining to the child’s welfare to 

the Court’s attention. No variation in these timeframes is recommended.  

S 25(6) and S 25(11) are appropriate and should remain. 

S 25(12) and S 25(13) are appropriate and should remain. Provision should be included for the 

mandatory requirement for an independent second opinion in these sections. In any event that 

would be directed by any Judge who would hear such an Application. 

S 25(14) is appropriate as set out above and should remain. 

S25(15) is appropriate and should remain. 

There is a provision for children to be admitted as voluntary patients utilising s 47 Child Care Act 

1991 where the Court issues on Application the Child and Family Agency an Order under s 47 to 

consent for a specific agreed admission. 

It is essential for children under the care of the Child and Family Agency that their admission to an 

approved Centre is subject to Court approval and process. 

 

Consideration could be given to the expansion of s 20 Child Care Act 1991 to include Applications 

under s 25. Consideration could also be given to the provision of an express power of the court to 

join, of its own motion or on the application of any party, the Child and Family Agency to the 

proceedings particularly in the context of discharge planning for a child where child welfare or child 

protection issues may have come to the court’s attention in the course of the hearings of the s 25 

Application and Extensions. 

CHILDREN IN ADULT APPROVED CENTRES 

Whilst it not desirable unfortunately children do get admitted to Adult Approved Centres. This can 

occur where the CAMHS Units are at capacity and the Child requires urgent admission. There are 

also circumstances where a child exceeds the capacity of the CAMHS Units. It is recommended that 

any admission of a child to an Adult Approved Centre should only occur on foot of a Court Order 

granted in respect of a child with a mental disorder and the Court is satisfied that the welfare of the 

child requires admission to an Adult Approved Centre in addition to the other statutory thresholds 

that must be met. The Court Orders should be drafted to ensure that this is clearly reflected on the 

Order.  

TRANSFER OF CHILD INPATIENTS TO ADULT APPROVED CENTRES ON ATTAINING 18. 

There needs to be a clear procedure set out in the Act dealing with the transfer of a child into Adult 

Services where the child reaches 81 and requires in patient treatment both immediately before and 

after their 18th Birthday.  

  



PART 2 OF SUBMISSION RECEIVED FROM IRISH FAMILY LAWYERS 

ASSOCIATION INCLUDED BELOW (comparison in relation to the legal aspects 

around children’s treatment from other jurisdictions, which forms part of 

overall submission above): 

 

England and Wales 

There are two primary pieces of legislation governing the lives of people with mental illness 

or disability.  

The Mental Health Act 1983 (hereinafter referred to as the “MHA”) caters for the psychiatric 

care and treatment of people suffering from mental disorder.  

The Mental Capacity Act 2005 (hereinafter referred to as the “MCA”) caters for all kinds of 

decision making on behalf of individuals who, because of mental disorder or disability, are 

unable to make the decision for themselves. The MCA applies to persons aged 16 years and 

over.  

Children and Young Adults 

There is no minimum age limit for detention under the MHA and accordingly, the compulsory 

procedures are applicable to children of any age suffering from a psychiatric disorder and can 

be used when the informal basis is not applicable.  

The law about admission and treatment of young people aged 16 and 17 differs from that 

applicable to children under 16. The following four concepts will be relevant to admission and 

treatment decisions of both children and young people: 

a. Consent; 

b. Assessing capacity (young people) or competence (children) to make decisions 

c. The role of those with parental responsibility and the ‘scope of parental 

responsibility’, and  

d. Deprivation of liberty.  

Assessing Capacity/Competence of Young Adults and Children to Consent to Admission 

and/or Treatment  

The test for assessing whether a child under 16 can give valid consent differs from that of a 

young person aged 16 or 17.  

The capacity of a young person aged 16 or 17 to consent is assessed in accordance with the 

MCA. For the purposes of the MCA, a person lacks capacity in relation to a matter if at the 

material time he is unable to make a decision for himself in relation to the matter because of 

an impairment of, or a disturbance in the functioning of, the mind or brain. It does not matter 

whether the impairment or disturbance is permanent or temporary. Section 2(5) provides 



that the powers which may be exercised under the MCA in relation to a person who lacks, or 

is reasonably believed to lack capacity cannot be exercised in relation to a person under 16. 

Thus, the MCA applies only to a person who has reached the age of 16.  

Section 3 of the MCA then states that a person is unable to make a decision if they are unable 

to:  

a. to understand the information relevant to the decision  

b. to retain that information  

c. to use or weigh that information as part of the process of decision making, or  

d. to communicate his decision (whether by talking, sign language or any other means). 

The MCA does not authorise any person to deprive another of his liberty except in accordance 

with an order of the court or if authorised under the deprivation of liberty safeguards 

contained in Schedule A1. Schedule AA1 was recently inserted by the Mental Capacity 

(Amendment) Act 2019 which applies to those aged 16.  

By contrast, the competency of child under 16 to consent to medical intervention is 

determined by considering whether they are ‘Gillick competent’. This involves a 

determination as to whether a child has sufficient understanding and intelligence to enable 

him or her to understand fully what is involved in a proposed intervention. The concept of 

Gillick competence reflects the child’s increasing development to maturity. 

Parental Responsibility  

Parental responsibility is defined in the Children’s Act 1989 as “all the rights, duties, powers, 

responsibilities and authority which by law a parent of a child has in relation to the child and 

his property.” 

As a general rule, parental responsibility extends to making decisions on behalf of a child of 

any age who lacks capacity to make them for himself. This is always subject to the court’s 

intervention.   

Whether the particular intervention can be undertaken on the basis of parental consent will 

need to be assessed in the light of the particular circumstances of the case and whether the 

decision falls within the scope of parental responsibility. The Code of Practice provides two 

key criteria that must be addressed in determining is: 

1. Is this a decision that a parent should reasonably be expected to make?  

If the decision goes beyond the kind of decisions parents routinely make in relation to the 

medical care of their child, clear reasons as to why it is acceptable to rely on parental consent 

to authorise this particular decision will be required. Significant factors in determining this 

question are likely to include:  

- the type and invasiveness of the proposed intervention; 

- the age, maturity and understanding of the child or young person; 



- the extent to which the decision accords with the wishes of the child or young person, 

and whether the child or young person is resisting the decision; and  

- whether the child or young person had expressed any views about the proposed 

intervention when they had the competence or capacity to make such decisions 

 

2. Are there any factors that might undermine the validity of parental consent? 

Examples of this include where a parent is not able to focus on what course of action is in the 

best interests of their child or where one parent agrees with the proposed decision but the 

other is opposed to it.1 

Deprivation of Liberty  

Article 5 of the European Convention on Human Rights provides that: 

“Everyone has the right to liberty and security of person. No one shall be deprived of his liberty 

save in the following cases and in accordance with a procedure prescribed by law…” 

In the case of Storck v Germany2 which was adopted by the UK Supreme Court in the case of 

Surrey County Council v P; Cheshire West and Chester Council v P3, the European Court of 

Human Rights held that there were three components in a deprivation of liberty for the 

purpose of Article 5: 

a. the objective component of confinement in a particular restricted place for a not 

negligible length of time;  

b. the subjective component of lack of valid consent; and  

c. the attribution of responsibility to the State.   

While the decision of Cheshire West clarified the elements establishing a deprivation of 

liberty, it did not expressly decide whether a person with parental responsibility could, and if 

so in what circumstances, consent to restrictions that would, without their consent, amount 

to a deprivation of liberty. 

More recently, the decision of In the Matter of D (A Child)4 clarified the law in this regard. The 

Court clarified that in the case of a child who is 16 or 17 and lacks capacity to consent, a person 

with parental responsibility cannot consent on his behalf. Lady Hale said as follows: 

“In conclusion, therefore, it was not within the scope of parental responsibility for D’s 

parents to consent to a placement which deprived him of his liberty. Although there is 

no doubt that they, and indeed everyone else involved, had D’s best interests at heart, 

we cannot ignore the possibility, nay even the probability, that this will not always be 

the case. That is why there are safeguards required by article 5. Without such 

 
1 Department of Health, Mental Health Act 1983: Code of Practice (2015) at para. 19.41 
2 (2005) 43 EHRR 6 
3 [2014] UKSC 19 
4 [2019] UKSC 42 



safeguards, there is no way of ensuring that those with parental responsibility exercise 

it in the best interests of the child, as the Secretaries of State acknowledge that they 

must. In this case, D enjoyed the safeguard of the proceedings in the Court of 

Protection. In future, the deprivation of liberty safeguards contained in the Mental 

Capacity Act 2005 (as amended by the Mental Capacity (Amendment) Act 2019) will 

apply to children of 16 and 17. I would therefore allow this appeal and invite the 

parties’ submissions on how best to incorporate this conclusion in a declaration.”5 

Informal Admission under the MHA 

With Capacity/Competence 

In relation to admission, children and young people may be admitted to hospital for treatment 

for mental disorder informally, on the basis of their consent. 

Young People Aged 16 and Over 

Parental consent should not be relied upon when a person is deemed to have capacity to 

consent in relation to the treatment in a hospital for mental disorder. Section 131 provides 

for the informal admission of patients who require treatment for a mental disorder. Section 

131(2) expressly provides that subsections (3) and (4) apply to a child of 16 who has capacity 

to consent to arrangements for his own informal admission to hospital for treatment for 

mental disorder. Section 131(3) provides that if he does consent, he may be admitted for 

treatment irrespective of the views of anyone with parental responsibility. Section 131(4) 

goes on to provide that if he does not consent, he may not be admitted even with the consent 

of a personal with parental responsibility. Subsection 5 provides that capacity is to be read in 

accordance with the MCA. Accordingly, in relation to 16- and 17-year olds, the MHA Code of 

Practice advises that “parental consent cannot be relied upon to override that young person’s 

decision about their admission”.6  

Under 16 

Where a child who is Gillick competent to decide about their admission to hospital for 

assessment and/or treatment of their mental disorder consents to this, they may be admitted 

to hospital as an informal patient. Consent will be required for each aspect of the child’s care 

and treatment as it arises. In accordance with section 131 of the MHC, the Code of Practice 

states that it is not advisable to rely on the consent of a parent with parental responsibility to 

admit or treat a child who is competent to make the decision and does not consent to it.7  

Without Capacity/Competence 

Young People Aged 16 and Over 

 
5 [2019] UKSC 42 at para. 49 
6 Department of Health, Mental Health Act 1983: Code of Practice (2015) at para. 19.39 
7 Department of Health, Mental Health Act 1983: Code of Practice (2015) at para. 19.39 



Where a young person aged 16 or 17 lacks capacity it may be possible for them to be admitted 

informally, in accordance with the MCA, unless the admission and treatment amounts to a 

deprivation of liberty. Presently,  in respect of 16 and 17 year olds, if decisions are to be made 

in accordance with the MCA (on the basis that the young person lacks capacity within the 

meaning of the MCA) section 4 provides that those with parental responsibility should be 

consulted about the best interests of the young person.  

Under 16 

Where a child is not Gillick competent then it may be possible for a person with parental 

responsibility to consent, on their behalf, to their informal admission to hospital for treatment 

for mental disorder. Again, that is only if it does not amount to a deprivation of liberty within 

the meaning of Article 5 of the ECHR.  

In each case, the deciding factor, in assessing whether the treatment can be effected on the 

basis of the parents’ consent, will be whether the limitation on the child’s liberty amounts to 

a mere “restriction,” which may be regarded as a normal exercise of parental responsibility, 

or a “deprivation of liberty” in light of article 5 of the ECHR, which will not be permissible.  

The Code of Practice advises that: 

“[p]ractitioners will need to determine whether the care regime for, and restrictions placed 

on, the child or young person accord with the degree of parenting control and supervision that 

would be expected for a child or young person of that age.”8 

Compulsory Admission under the MHA 

Under section 2, an application for admission for assessment authorises a patient’s detention 

for up to 28 days. Most treatment for mental disorder can be given during this time without 

consent. The application can be made by a patient’s nearest relative or by an approved mental 

health professional. It must be supported by the recommendation of two doctors, one an 

approved specialist in mental disorder, on the grounds that: 

a. he is suffering from mental disorder of a nature or degree which warrants the 

detention of the patient in a hospital for assessment (or for assessment followed by 

medical treatment) for at least a limited period; and 

b. he ought to be so detained in the interests of his own health or safety or with a view 

to the protection of other persons. 

Under section 3, an application for admission for treatment may be made by a patient’s 

nearest relative or by an approved mental health professional. If the nearest relative objects 

to the admission, the approved mental health professional must seek authorisation from the 

court. Detention can last for up to six months with the possibility of renewal. An application 

for admission for treatment is made on the grounds that: 

 
8 Department of Health, Mental Health Act 1983: Code of Practice (2015) at para. 19.47 



a. he is suffering from mental disorder of a nature or degree which makes it appropriate 

for him to receive medical treatment in a hospital; and 

b. it is necessary for the health or safety of the patient or for the protection of other 

persons that he should receive such treatment and it cannot be provided unless he is 

detained under this section; and 

c. appropriate medical treatment is available for him. 

Under section 4, an application for admission for assessment may be made in an emergency 

by a patient’s nearest relative or an approved mental health professional with the support of 

only one medical recommendation. The application authorises detention for up to 72 hours, 

but admission can be converted into to an ordinary admission under section 2 by the provision 

of a second medical recommendation within that time. Unless and until that is provided, there 

is no statutory power to impose treatment without consent.  

Section 5 makes provision for compulsory admission in respect of a patient who has already 

been informally admitted to hospital for treatment for mental disorder.  

Reform 

An Independent Review of the MHA was undertaken by Professor Sir Simon Wessely - Regius 

Professor Psychiatry at King’s College London. In its final report entitled “Modernising the 

Mental Health Act Increasing Choice, Reducing Compulsion” published in December 2018, a 

number of recommendations were made for the reform of the MHA in order to deliver a 

modern mental health service that respects the patient’s choice and autonomy in respect of 

their care and treatment.  

In its publication entitled “Reforming the Mental Health Act” which was presented to 

Parliament in January 2021, the government accepted the vast majority of the 

recommendations for change as proposed by the aforesaid Review Report.  

In respect of children, the Review recommended inter alia that young people aged 16 and 17 

who lack capacity should not be admitted on the basis of parental consent. The government 

agreed with this position and specifically acknowledged that this position had recently been 

established in In The Matter of D (A Child).9  

For children aged under 16, the Review took the view that the Gillick competence assessment 

and the exercise of professional judgement in this regard would benefit from a formal test. It 

recommended that, although the MCA does not apply to children aged under 16, its 

functional test, as set out in section 3, could be used as a framework to assess capacity to 

make a decision. This would have the advantage of bringing together the same test for all 

children and young people and would provide a clearer basis of evidence for decisions made 

on their capacity. In this regard, the Government noted the different opinions about matters 

to do with children and young people’s rights, and for under 16s matters to do with assessing 

 
9 “Reforming the Mental Health Act” (January 2021) at page 89 



their capacity and competence. It was determined that such matters are ultimately for the 

Code of Practice rather than the MHA itself and committed to the issue forming a focus for 

consultation when the Code of Practice is reviewed in due course.10  

 

Scotland 

There are two main pieces of legislation governing the lives of people with mental illness or 

disability.  

The Mental Health (Care and Treatment) (Scotland) Act 2003 (hereinafter referred to as the 

“MHCTSA”) caters for the detention, care, and treatment of people with a mental disorder. 

This includes any mental illness, personality disorder or learning disability, however caused 

or manifested, including symptoms associated with brain injuries.  

The Adults with Incapacity (Scotland) Act 2000 (hereinafter referred to as the “AISA”) sets out 

the framework for regulating intervention in the affairs of adults who have impaired capacity, 

including the provision of medical treatment for mental disorder.  

Compulsory Procedures under the MHCTSA 

The MHCTSA allows for people to be placed under different types of compulsory orders, 

depending on the circumstances. There are three main types of compulsory powers: 

Emergency Detention  

The granting of an Emergency Detention Certificate by any registered medical practitioner 

authorises a person to be transferred to hospital within 72 hours of the granting of the said 

certificate and his detention for a further 72 hours is required as a matter of urgency.  

Short-term Detention  

This authorises a person’s detention in hospital for up to 28 days in order to be assessed 

and/or treated. In contrast to an emergency detention certificate, a short-term detention 

certificate can only be granted by an approved medical practitioner (that is, a practitioner 

approved by a Health Board under section 22 of the MHCTSA); the consent of an mental 

health officer to the granting of a short-term detention certificate is mandatory; and it confers 

on the patient and the patient’s named person a more extensive set of rights, including the 

right to make an application to the Tribunal to revoke the certificate. 

 

The criteria for the granting of a short-term detention certificate are as follows: 

 

a. that the patient has a mental disorder; 

 
10 “Reforming the Mental Health Act” (January 2021) at page 89 



b. that, because of the mental disorder, the patient’s ability to make decisions about the 

provision of medical treatment is significantly impaired; 

c. that it is necessary to detain the patient in hospital for the purpose of— 

i. determining what medical treatment should be given to the patient; or 

ii. giving medical treatment to the patient; 

d. that if the patient were not detained in hospital there would be a significant risk— 

i. to the health, safety or welfare of the patient; or 

ii. to the safety of any other person; and 

e. that the granting of a short-term detention certificate is necessary. 

 

Compulsory Treatment Order 

A compulsory treatment order grants an authority to exercise a range of compulsory powers 

over a person either in hospital or in the community for a period of 6 months. This period can 

be extended by 6 months, then by periods of 12 months thereafter. A compulsory treatment 

order can only be made by the Tribunal. 

Section 2 of the MHCTSA makes specific provisions to safeguard the welfare of any child and 

requires that any functions under the MHCTSA in relation to a child with mental disorder 

should be discharged in the way that best secures his or her the welfare. For this purpose, a 

child is any person under the age of 18 years. 

A child under the age of 18 years can be made subject of the aforesaid compulsory procedures 

in the same way as an adult, and the mechanisms for granting such a certificate or order are 

the same irrespective of whether the patient is a child or an adult. The Code of Practice 

provides that where consideration is being given to the detention of a child under an 

emergency detention certificate, best practice would be for the registered medical 

practitioner responsible for the child’s care to be a child specialist.11  

Consent by Children to Admission and Treatment under the MHCTSA 

Young People Aged 16 and 17 

16 and 17 year old adolescents have the same legal rights to consent to treatment as adults.  

The Adults with Incapacity (Scotland) Act 2000 sets out a presumption of capacity for adults. 

An adult is defined as a person who has attained the age of 16. Incapacity is defined as being 

incapable of any of the following because of mental disorder or inability to communicate due 

to physical disorder:  

a. acting on a decision;  

b. making a decision; 

c. communicating a decision;  

 
11 Mental Health (Care and Treatment) (Scotland) Act 2003 Code of Practice (volume 1) at para. 28 



d. understanding a decision;  

e. retaining (remembering) a decision. 

Under 16 

A child is defined as a person under the age of 16 for the provision of consent to medical 

treatment. A child can provide a valid consent for their treatment pursuant to Section 2(4) of 

the Age of Legal Capacity (Scotland) Act 1991 which states that: 

“a person under the age of 16 years shall have legal capacity to consent on his own behalf to 

any surgical medical or dental procedure or treatment where, in the opinion of a qualified 

medical practitioner attending him, he is capable of understanding the nature and possible 

consequences of the procedure or treatment.” 

This provision is based upon the English concept of “Gillick competence”. 

An individual with parental responsibilities in relation to that child cannot provide alternative 

authority to treat where that child has capacity to make that decision. The Code of Practice 

provides that where a child is capable of giving consent on their own behalf, best practice 

suggests that parents should still be involved in discussions where possible. The Code goes on 

to state that “medical practitioners should look for signs that the child can consent on this 

basis from when the child is about 12 years old.”12 

Where a child under the age of 16 is considered incapable of providing consent, due to either 

incapacity or their age, then consent must be obtained from a person with parental 

responsibility for the child as defined within Part 1 of The Children (Scotland) Act 1995. 

Specifically, in accordance with section 15(5) a person with parental responsibility may 

provide legal authority for treatment if the child does not have capacity to consent. In doing 

so the individual with parental rights and responsibilities must act in the interests of the child.  

Medical Treatment – Additional Safeguards 

Part 16 of the MHCTSA makes provision for safeguards for treatment for mental disorder. 

Those treatment provisions and safeguards contained within Part 16 of the MHCTSA, 

including those relating to urgent treatment in emergencies, apply to a child. 

Section 249 defines a “child” as a person who has not yet attained the age of 18 years of age 

where they are being formally treated under the provisions of Part 16. 

Additional safeguards are in place in respect of the provision of treatments under Part 16 to 

children. In this regard, either the child’s registered medical officer in charge of the treatment 

or the designated medical practitioner who approves the treatment must be a child specialist. 

Under section 244, Scottish Ministers may also prescribe specific conditions that must be 

satisfied before certain treatments are given to informal child patients under 16 years of age 

 
12 Mental Health (Care and Treatment) (Scotland) Act 2003 Code of Practice (volume 1) at para. 31, 32 



i.e. those children not being treated formally under the MHCTSA. The Mental Health 

(Safeguards for Certain Informal Patients) (Scotland) Regulations 2005 have prescribed 

conditions that must be satisfied before the following treatments may be given to children 

under the age of 16 who are informal patients:  

- Electro Convulsive Therapy;  

- Transcranial Magnetic Stimulation;  

- Vagus Nerve Stimulation. 

These additional safeguards require inter alia the child’s consent in writing to treatment if he 

or she has the capacity to consent. If the child is incapacitated, a person having parental 

responsibilities and parental rights in respect of the patient may consent in writing to the 

medical treatment being given to the child.  

 

 

 

 


