Department of Health

Via email: mentalhealthactreview@health.gov.ie

Re: Submission to the Consultation on the Review of the Mental Health Act, 2001
To Whom It May Concern,

As a long-time advocate with in-depth knowledge of mental health policy in Ireland, and former

member of | | -

writing to put forward my views on the changes needed to Ireland’s civil mental health law.

Fundamentally, the Mental Health Act should underpin a move away from the use of coercion and
physical force in treatment, to a system in which the inpatient retains choice and control over their
admission and treatment. The Act should establish that everyone has the right to the services that
could keep them from needing hospital treatment. The Act should provide for the right of every
inpatient to an independent advocate and to assisted and supported decision-making. The
legislation should provide for a right to an advance directive where an individual can set out their
wishes and advance refusals to treatment, and that is legally-binding on clinicians. The Act should
provide a statutory duty on mental health services to provide information of a general nature and an
assessment of support needs for designated carers/supporters.

What changes to definitions do you want to see in the new Mental Health Act? (4.1)
1. Terminology to refer to the condition giving rise to the rationale for detention:

a. The act should not use the term ‘mental iliness’ which is an old-fashioned term that
medicalises people’s experience. The term ‘mental illness’ creates an equivalence
between mental health and physical health which is not supported by science:
mental health disorders have not been shown to be caused by biological processes.
The term ‘mental illness’ is also known to perpetuate stigma and reduce individuals’
likelihood of recovery (see Maclachlan, et al. 2021 in HRB Open Research). The use
of medicalising language such as ‘mental illness’ is also not supported by the UN
Special Rapporteur on Health, Dainius Pliras, who argues that the overuse of
biomedical model to define emotional distress is an obstacle to the realization of the
human right to the highest attainable standard of mental health.

The Mental Health Act should refrain from using the term ‘mental illness’ and
instead use the term ‘mental disorder’.

2. Intellectual disability and dementia: | agree that intellectual disability and dementia should
be removed as a sole basis for detention under the Act.

3. Definition of a voluntary patient: The Mental Health Act should be changed so that a person
who is considered ‘voluntary’ by mental health services must have the capacity to consent or
refuse being admitted to an approved centre.

In the situation where a person’s status as voluntary or involuntary is at issue, the mental
health services should have a duty to provide all possible supports to enable the individual
to have capacity, including the support of an external advocate, peer support worker, or
other designated individual trusted by the person concerned.
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4. Category of patient who does not have the capacity to consent but does not need to be
involuntarily detained. | agree that there should be provision in the Act to ensure that
individuals who lack capacity to consent and who do not meet the criteria for involuntary
detention should have the same level of oversight of their detention as that of an
involuntary patient. They should also have the right to an independent advocate.

Guiding principles (4.2)

The revised Mental Health Act should remove ‘best interests’ as it applies to adults and bring into
force the principles set out in Section 3 of the Mental Health Amendment, Act 2018.

The revised Mental Health Act should have a separate section for principles to apply to children.
These principles should include ensuring that the voice of the child is heard and taken into account
in all decisions made under the Act.

Criteria for detention (4.3)

The issue of criteria for detention is a difficult one because, in principle, no one should have to be
detained on the basis of having a diagnosis of a mental health disorder. Fundamentally, the
legislation should underpin a move away from coercive treatment and towards people with a mental
health diagnosis having the same rights to liberty and privacy as any other person.

One of the key points about detention is that it should only ever occur when all other options have
been exhausted and the individual is in imminent danger of losing their own life. However, in order
to ensure that all other options have been exhausted, two things must be in place:

1) All possible mental health supports must have been offered to the individual and applied for
a length of time that would allow for the reduction in acuity of their condition to the point
where they no longer require urgent, life-saving treatment. There should therefore be a
limitation on involuntary detention such that it can only occur where the mental health
services have offered a range of alternatives which would include, but not be limited to,
home treatment, alternative, non-medical therapies, peer support, an alternative, non-
medical crisis residential service, and other supports arising from evolving developments in
the field; and

2) All possible capacity supports must have been offered to the individual to enable them to
have the capacity to make decisions about their own treatment such that it would obviate
the need for involuntary treatment.

In this regard, the Mental Health Act should include a duty on mental health services to provide a
range of community-based supports, including psychological therapies, peer support and
residential crisis support alternatives to hospitalisation, and should only allow for involuntary
detention when these supports have been given due time to improve the individual’s condition.
Involuntary treatment should only be allowed in a life-saving emergency.

| agree that the Act should provide that no one can be detained solely on the basis of having a so-
called ‘mental iliness’, or on the basis of a mental health diagnosis.



Notwithstanding that in my view, no one should have to be involuntarily detained in order to get
mental health treatment; | agree that involuntary detention should only occur where it is expected
to improve the individual’s mental state.

| agree that a person should never be involuntarily detained just because they have different views
or behaviour from other people.

Authorised Officers (4.4)

| agree that Authorised Officers should be the only people allowed in law to make an application for
detention of an individual under the new Mental Health Act.

Interdisciplinary involvement in the Act (4.5)

A range of different types of mental health worker, including psychologists, social workers,
occupational therapists, mental health nurses and peer support workers, should be involved in
decisions about detention under the Mental Health Act.

The individual whose detention is in question should have the option to choose which types of
mental health workers are involved in the decision.

Changing timeframes (4.6)

The new Mental Health Act should give effect to the Expert Group’s recommendations on
timeframes for review and detention or should reduce these timeframes further.

The new Mental Health Act should prohibit giving someone medical treatment without their
consent, even if they lack capacity, for at least the first two weeks of their hospitalisation. This would
allow time for the individual to regain their capacity without them incurring the side effects of
medical treatment.

Enhancing safeguards (4.7)

The new Mental Health Act should prohibit seclusion and restraint and require all mental health
services to take steps to obviate the need for these practices.

| agree that the new Mental Health Act should remove section 73, so that people can bring civil
cases to the High Court about their mental health care and treatment.

The Act should also require that all individuals have access to an advocate who is completely
independent of the health services.

Change of status from voluntary to involuntary (4.9)

The ease with which inpatients can be converted from involuntary to voluntary represents an
invidious undermining of people’s rights to liberty which has, in practice, weakened the effect of
being a voluntary patient. Put simply, being voluntary should mean being able to leave the hospital
at any time.

The law should provide that as soon as there is a question about whether or not the individual
should be involuntarily detained, the full involuntary procedure should be followed. This will have
the effect of ensuring that anyone who is at risk of becoming involuntary will have all of the
oversight protections of the Act.



In addition, the Act should require that every patient who is in the process of being admitted as
‘voluntary’ must be advised by the admitting physician, before being admitted, that they are at
risk of being converted to involuntary.

Capacity (4.10)

The Mental Health Act should incorporate the same principles, definition, procedures and
protections with regard to capacity as those in the Assisted Decision-Making (Capacity) Act 2015.
This includes a presumption of capacity, right to supported decision-making and right to make a
legally binding advance directive.

Consent to treatment (4.11)
| agree with most of the recommendations of the Expert Group with regard to consent to treatment.

| disagree that doctors should be allowed to override treatment refusals to protect the health of the
patient, or for the protection of other people. Allowing doctors to override treatment refusals for
the purpose of protecting health or for protecting others are both discriminatory against people with
a mental disorder; it allows in law for different treatment and different level of respect for their
choices than those without a mental disorder. In my view, overriding treatment refusals should only
be allowed on the same basis as it is for people with a physical illness, i.e. in order to save the life
of the patient.

Individual recovery planning and information (4.12)

The Act should provide for the right of every patient, both voluntary and involuntary, to have an
individual care/recovery plan produced with their full participation and consent, and the right to
information about their reason for being in hospital, treatments, alternative treatments, treatment
side effects, rights and availability of independent advocacy, and discharge plan.

Regulation and inspection of mental health services (4.13)

The Mental Health Act should establish in law the regulation and regular inspection of residential
and community-based mental health services, in accordance with the Expert Group’s
recommendations. A major focus of such inspection should be on recovery-orientated mental
health services and the extent to which services enable individuals to recover their mental health
and live as full participants in the community.

Provisions related to children (4.14)

The Mental Health Act should be amended to reflect the recommendations of the Expert Group with
regard to children.

Mental Health Commission (4.15)

| agree that the Mental Health Commission should be able to produce standards that apply to all
mental health services, so long as it is required that they do so in consultation with people with self-
experience of a mental health difficulty and families/relatives/supporters.

Prohibiting Community Treatment Orders

The Expert Group considered community treatment orders, determined that there was no
convincing evidence in favour of them, and decided that they should not be provided for in the Act.



In keeping with my view that involuntary treatment should only take place in order to save the live
of the patient, | agree that the Act should not provide for or allow compulsory treatment in the
community.

Right to advocacy

Mental Health Reform’s My Voice Matters survey of people who have used mental health services
found that 30.5% of participants with inpatient experience felt that they were only treated with
dignity and respect some of the time and 8.8% felt that they were ‘never’ treated with dignity and
respect by inpatient mental health services. In the same survey 46% of inpatient participants were
dissatisfied with the therapeutic supports on offer. In the same survey, referring to all participant
with mental health service experience, more than half had wanted to complain but did not, with the
most common reason for not complaining being that the participant did not think it would make a
difference; a third of those who did not complaint said that they were worried that it would affect
the quality of service they receive.

Mental health service users who are hospitalised are in an extremely vulnerable position, and the
evidence from the My Voice Matters survey demonstrates the need for independent (peer,
representative and self-) advocacy to be routinely offered to people in hospital for mental health
treatment.

The Mental Health Act should provide a statutory right to and provision of independent peer and
representative (non-legal) advocacy and support for self-advocacy, in addition to the right to and
provision of legal representation in mental health tribunals.

Advance Directives

Everyone should have the right to express their advance preferences for and refusals of treatment
and to have this respected in law for mental health treatment on the same basis as for physical
health treatment. The Act should be written so that it provides a right of everyone to an advance
directive where an individual can set out their wishes and advance refusals to treatment, that is
legally-binding on clinicians. If it is more appropriate, this could be provided within the Assisted
Decision-Making (Capacity) Act 2015, but nothing in the Mental Health Act should allow a clinician to
override an advance directive on a different basis than that for physical health conditions.

Family members/supporters

Mental Health Reform’s My Voice Matters survey of family members/friends/carers/supporters
found that almost half of participants did not feel listened to by inpatient staff, while two-thirds said
they had not received information on what to do in case of their relative/friend having a crisis. Two-
thirds said that they were dissatisfied with the information and advice they received when their
relative/friend first came in contact with HSE mental health services.

Family members and other supporters can play a vital role in an individual’s recovery, but they can
only do so when involved as partners with mental health services.

Consideration should be given as to whether the Mental Health Act could provide a statutory duty
on mental health services to provide information of a general nature to family members and



supporters of the individual concerned, and a duty to assess the mental health needs of family
members, particularly where the individual concerned is living with the family member and
supporter. It may be useful to limit this obligation to a family member/supporter designated by the
individual concerned, wherever that is possible.

The Act should also place the requirement to involve family members/carers/supporters in discharge
planning on a firmer statutory footing, perhaps incorporating this into the core of the Act,
particularly where the individual concerned is living with the family member/supporter.

Conclusion
Thank you for your consideration of this submission.

Yours sincerely,



