
MENTAL HEALTH ACT –REVIEW SUBMISSION 

 

Dear Colleague, 

 

With respect to the above review, I think it is crucial not to separate the Act and any review from 
those responsible for its implementation. An Act that is too onerous or demanding to implement 
given the resources and staff (mental health professionals) available will benefit no one. Aspirational 
suggestions may not be practical and may place undue burden on those responsible for carrying out 
the Act. I think it behoves those incorporating any review submissions to be aware of what is and 
what is not reasonable given the infra-structure and staffing grades and numbers tasked with 
implementing the Act. It is false to think one can construct a review in a vacuum ignoring the impact 
on staff and resources that such a review entails. An Act without resources is no Act.  

 

With that in mind I would like to make the following short comments. 

Par 4.3: Criteria for Detention.  

The very fact that a person is a risk to themselves or others due to a mental illness should be 
grounds for detention. Risk is a real and major symptom of mental illness and it requires treatment 
to benefit the person and others. To ignore this is to place patients and the public at risk of harm. It 
will benefit the person and help them get better if they do not harm themselves or others. 
Detention is purposed to do this.  

Par 4.4: Authorised Officer 

The present situation where relatives, a member of the public or an authorised officer can make a 
detention order works well, is not abused and is timely. Restricting to an authorised officer will 
prolong the process and may make detention difficult if not impossible in some cases.  

Par 4.5: Interdisciplinary Approach to Care and Treatment 

As it stands teams are multidisciplinary. With respect to involuntary admissions only personnel with 
adequate training and knowledge of illness, treatment, and risk assessment expertise should be 
involved. It is the responsible doctor/psychiatrist who has duty of care for detained patients and 
who decides on treatment and risk reduction measures and diagnosis. As such detention should be 
confined to expert psychiatric personnel because they have the training and will be ultimately 
responsible for the management of the detained person.  

Par 4.6: Changing Timeframes 

The present timeframes are reasonably functional and workable. Reducing tribunal times to 14 days 
is unnecessary and unworkable for many services. The present system of making a person voluntary 
before a tribunal gives flexibility to both patients and staff to reduce times in detention if 
appropriate.  



Par 4.7: Enhancing Safeguards for Individuals 

The present system works well and there have been few court challenges to detentions. The rights 
and freedoms of patients both voluntary and involuntary have been well catered for in present 
mental health legislation and guidelines.  

Par 4.8: Mental Health Tribunals  

The present tribunal timeframe is adequate and further shortening of the 21 days or addition of 
unnecessary mandatory reports (psycho-social reports which are already part of psychiatric 
assessments) will make the Act unwieldy and over burdensome on staff.  

Par 4.10: Capacity 

The overarching consideration for involuntary detention is risk and health. When there are serious 
concerns about either of these aspects of patient status, the Mental Health Act must override any 
consideration of capacity. By definition the involuntary process subordinates capacity for superior 
concerns. Only when immediate risk to health or harm are alleviated can capacity be entertained. 
Once detained under Mental Health Legislation a person is answerable to that Act and any other Act 
– eg Capacity Legislation – cannot have any weight. The merging of Mental Health Legislation and 
Capacity Legislation will be a difficult issue. The Mental Health Act should take precedence over any 
capacity assessment or legislation or else the Mental Health Act is not legislation.  

For voluntary patients capacity is already respected and worked with and when absent or impaired 
enduring power of attorney, and opinion of next of kin and documentation of a persons past life and 
preferences all help in decision making.  

Par 4.11: Consent to Treatment 

As it stands a voluntary patient can refuse treatment. An involuntary patient with capacity is subject 
to the Act and this is necessary because discretion of the doctor may require treatment to be 
administered for safety or health reasons. Capacity may come into the frame in an involuntary 
situation when the clinical status is settled from a risk and health perspective. The 3 month guide for 
treatment functions well to date. Advance directives should not be legally obligatory because they 
are fraught with unpredictable scenarios and sometimes unfortunate outcomes. Cases of deaths of 
EUPD patients secondary to advance directives  have gone to the courts in UK. They should be 
allowed but include a caveat to allow discretion and change, should an unseen situation arise or new 
information come to hand or the person change his/her decision.  

Par4.12: Information and individual care/recovery planning 

The present status is functional and all patients can access their notes. Legalism surrounding care 
plans and access to information is unnecessary and adds to bureaucracy. Freedom of Information 
acts well. 

Par 4.13: Inspection regulation and registration of mental health services 

It could be said that the mental health services are the most over-regulated services. The remit of 
the Mental Health Commission should be confined to administering the involuntary process and 



ensuring adequate standards in approved centres. Broadening the scope of the MHC to community 
services is not warranted. There is no need to over regulate a service that is functioning as well as it 
can with limited resources. There is no other medical out-patient facility or day programme or GP 
practice that has such a system.  

Par 4.15: Provisions related to the Mental Health Commission 

The Mental Health Commission should be answerable to some governance board. A board of 
directors or an executive and independent committee should be given oversight of the Commissions 
operations and working performance and be empowered to report to the Department of 
Health/Medical Council/HSE. There have been many issues in UK regarding the working of practice 
inspections even during Covid that were anything but fair or useful. An overview of such inspections 
is now underway there. I do not think the MHC should be given power to set guidelines. Professional 
bodies such as College of psychiatry, College of Occupational Therapy, psychology, social work and 
nursing all have guidelines. The HSE has its guidelines and the Medical Council is also a key overseer 
of good practice. NICE and Maudsley guidelines guide practice also. It is not in the competence of 
MHC to add more to this already busy guidance.  

  


