Re: Public Consultation on the Mental Health Act Consultation 2001

| would be grateful if the following points could be considered as part of the public consultation on
the Mental Health Act 2001.

With thanks,

Dr
MA, MSc, DClinPsy., MSc. AFBPsS, CPsychol, HCPC.
Senior Clinical Psychologist

General comments: Mental health acute units where individuals can be involuntarily detained for
care and treatment have a long, and not always noble, history within Ireland. Originally conceived of
as places of refuge (‘asylums’) in times of severe mental distress, the power to detain individuals
against their will has inevitably brought with it power imbalances such that many service users
report a climate of coercion that has dominated their experience of these centres.

Increasingly fewer numbers of individuals are, more recently, being detained against their will
(which is to be welcomed). Nevertheless the residential treatment of mental distress in Ireland
remains dominated by centres wherein involuntary detention and treatment co-occurs with
‘voluntary’. This continuously ‘normalises’ involuntary detention. This again means that a climate
and culture of ‘potential involuntary detention” marks the experiences of all who, predominately on
a voluntary basis, receive care and treatment in these centres. Given that these units exist,
supposedly, to help reduce the levels of distress and threat in highly vulnerable individuals, this
remains a highly problematic element to residential care and treatment of mental distress in Ireland.

Core recommendation: In keeping with the above comments, | suggest the Act should be amended
to both strengthen the rights of those receiving care on an involuntary basis and to render explicit
that the normal residential care and treatment of individuals with mental distress cannot occur in
centres which have the legal power to detain individuals against their will i.e. only individuals who
are involuntarily detained can be treated in ‘approved centres’. While this may create logistical
challenges it would transform the climate and culture of ‘voluntary centres’ and allow smaller sized
‘involuntary centres’ to receive closer monitoring and support as befitting intensive, specialist
services. Currently too many individuals are being traumatised rather than helped by their
experience of approved centres.




Heading: Definitions in the Act

Recommendation:

Replacing the term “mental illness”. Given the degree to which such a definition explicitly defines
mental distress as a ‘medical’ illness — and thereby firmly decontextualises it from a person’s
external circumstances, seeing it as a random malfunction of the brain (rather than, at times, an
understandable response to traumatic experiences), ‘mental disorder’ should be redefined as
“severe mental distress and disturbance”. This also avoids the challenges to the Act of the continual
redefinition and reclassifications of what constitutes ‘mental illnesses’ that arise from every new
edition of DSM and ICD.

l.e. replace the definition of mental disorder from

““mental disorder’’ means mental illness, severe dementia or significant intellectual disability where— “
to

“mental disorder” means severe mental distress and disturbance, severe dementia or significant intellectual
disability where--“

And similarly “severe mental distress and disturbance would be defined in a fashion similar to the
current definition of ‘mental illness’ but replacing the requirement for ‘medical treatment’ with that
of ‘mental health treatment’ (again acknowledging that all such ‘treatment’ is not simply medical i.e.
could be psychological, social etc). Also it would replace ‘or in the interest of other persons” (an
overly broad based, and paternalistic way to define whether someone has mental health difficulties)
with ‘or to ensure the safety of other persons’.

l.e. replacing

‘‘mental illness’” means a state of mind of a person which affects
the person’s thinking, perceiving, emotion or judgment and which
seriously impairs the mental function of the person to the extent that
he or she requires care or medical treatment in his or her own
interest or in the interest of other persons;

With

“‘severe mental distress and disturbance” means a state of mind of a person which affects
the person’s thinking, perceiving, emotion or judgment and which

seriously impairs the mental function of the person to the extent that

he or she requires care or mental health treatment in his or her own

interest or to ensure the safety of other persons.




Heading: Inclusion of guiding principles

Recommendation:

As per initial comments above, the guiding principles to state that involuntary detention has no
place in the normal care and treatment of individuals with mental distress (in residential or
community settings) and should only be undertaken in exceptional circumstances, as an action of
last resort, having exhausted all other alternatives (including residential treatment in centres where
involuntary detention does not occur) and only in specialist centres set up to exclusively treat
individuals under conditions of involuntary detention.

Heading: Capacity and advance healthcare directives

Recommendation:

To put a legal onus on any approved centre to demonstrate through an independent assessment (by
someone independent of the centre) the absence of capacity in relation to a particular decision and
all the steps undertaken by them to facilitate capacity and appropriate decision-making.

To put a legal onus on any approved centre to demonstrate what attempts they have made to
attempt to act in accordance with an advance healthcare directive, to demonstrate that if
contravening an advance healthcare directive that such contravention was exceptionable,
unavoidable and strictly necessary to the individual’s care and treatment and what active steps they
are taking to ensure they revert as soon as possible to the requests set out in the advance
healthcare directive.

Heading: Interdisciplinary approach to care and treatment

Recommendation: In acknowledging that those who hold authority and power in an institution
define its culture and climate, that the clinical leadership of approved centres such be explicitly
multidisciplinary with all significant clinical decisions (i.e. reviews of care and treatment of
individuals as well as overall practice within the centre) being made by a multidisciplinary panel with
equal weighting of biomedical (i.e. nursing and psychiatry) and psychosocial (i.e. social work, OT, and
Psychology) practitioners along with service user / family member representatives. The clinical
director of the centre may derive from any of the mental health disciplines and is appointable by a
separate body tasked with such appointments in keeping with contemporary best practice.

Recommendation: That all approved centres are required to demonstrate that the care and
treatment plans are both collaborative (have the active support of service user and/or supporters)
and interdisciplinary (i.e. are not led by any one discipline but represent the consensus opinion
among disciplines involved in the care). That all approved centres has a legal duty to provide all




appropriate evidence-based approaches (i.e. both biomedical and psychosocial) and if in breach of
providing certain approaches (e.g. psychotherapeutic) are required to make undertaking as to how
this will be rectified within a reasonable time period.

Heading: Mental Health Tribunals

An acknowledgment that exclusively ‘medical’ (i.e. by psychiatry) reviews and professional
membership of tribunals hugely disproportionately weights medical understandings of mental
distress over psychological or social. As such it deviates markedly from international best practice
and runs the risk of perpetuating discipline-specific biases and ‘groupthink’.

Recommendation: The reviews under the act should require input of disciplines aside from nursing
and psychiatry in determining whether the original decision to detain someone against their will is
clinically justifiable and legally defensible. That the mental health tribunal should consist of 5
members: a legal representative, a medical/nursing practitioner, a psychosocial (i.e. OT, social work
or psychology) practitioner, a service user representative and a lay person. To facilitate the
practicalities of this, the Act should acknowledge that the hearing of the evidence could take place in
an online forum as long as the service users receive appropriate in-person support.

Heading: Change of status from voluntary to involuntary

The importance of acknowledging that the ‘threat of’, at any moment, ‘being made involuntary’
inevitably impacts upon ‘voluntary’ service users experience of an approved centre — rendering it
highly problematic for it to be conceived of as a benign, trustworthy and ultimately safe space.

Recommendation: For the voluntary residential treatment of mental distress to be physically and
practically entirely separated from involuntary detention (i.e. in separate buildings not co-located on
the same campus). For the treatment protocols that relate to voluntary residential care to be exactly
the same as apply to anyone receiving care in the community (i.e. no specific legal right to detain
someone against their will or impose treatment contrary to their desires). That individuals in
voluntary centres who deteriorate and may require involuntary detention be treated as anyone else
in the community who requires such support. That involuntary — approved centres — are established
as specialist centres of excellence with small bed numbers and high staff to service user ratio with
adequate funding to provide, specialist high intensity support to small numbers of individuals.

Recommendation: That while transitioning between an intermixed ‘voluntary and ‘involuntary’
model of residential service provision to separate centres, that the right to detain a pre-existing
‘voluntary’ service user (i.e. 24hrs for assessment) in such a centre is abolished with such a service
user being required simply to sign a ‘discharge contrary to medical advice’ statement to leave the
centre. The Act would provide legal protections for those working in the approved centre for
facilitating this right. Where concerned about the service user, support and assessment in the
community would be provided to the service user and again they would be treated as anyone in the
community about whom the service has concerns.




Heading: Provisions related to the Mental Health Commission

The composition of the mental health commission again represents an antiquated and medical
paternalistic (‘doctor’ knows best) approach to mental health care with 5 psychiatrists/ nurses, to 1
psychologist and 1 social worker (and no OT). Change is unlikely to be driven forward by those most
currently invested in the status quo. Change is required because the feedback from service users
consistently indicate that their experience of inpatient admission is far from optimal (with some
reporting highly traumatising experiences in these centres) with a continual over-emphasis on
medication and risk, and limited, if any, access to psychotherapeutic or psychosocial interventions.

Recommendation: That the Act provides for an equal weighting of biomedical disciplines (i.e.
psychiatry and nursing) and psychosocial disciplines (i.e. psychology, social work and OT) along with
legal, lay and service user/family member representation along with some international expertise to
ensure a broader perspective on best practice is achieved.






