Response to draft legislation on the Mental Health Act, 2001.

From Dr_, DPhil, MRCPsych, Consultant General Adult Psychiatrist _)

Preamble

In some sections | am afraid that | have had to go beyond 300 words. These proposals are a major
and largely misguided change to the way we use the MHA and the treatment of people with severe
mental illness. We ill-serve the most vulnerable in society if we take a perfunctory approach to this
important issue.

Given the proposed revisions to the MHA are explicit that “Ideally it is hoped that patients would not
refuse all treatment but while clearly articulating what treatment they wish to refuse, would also
agree to other treatment options that may be put to them during the period of detention”.
Therefore it must be made clear by the government that mental health services and individual
clinicians, particularly responsible psychiatrists, should not be held responsible for the risks that
follow people being discharged from hospital consequent to the rules of the MHA. My prediction, for
what it is worth, is that clinicians will seek to take most cases to Tribunal in order to offload some of
that clinical and legal responsibility and there will also be much debate around the definition of
capacity which will hinge on whether people with a delusional conviction and complete lack of
insight can ever really be said to be able to weigh the information given them about their mental
illness. | also predict a significant upswing in the use of long-acting treatments, given with the
interests of patients in mind, since admissions will now be so brief that no real therapeutic work can
be done. These proposals are a major, and | think misguided, change to how we treat people with
mental illness, and are likely to serve them poorly. If adopted the government must explicitly spell
out and own the likely consequences of such legislation so that the public and interested parties
such as An Garda Siiochana, homeless services, and the criminal justice system are aware why this is
happening.

Changes to definitions in the Act

| welcome a move away from the very confusing conflation of need for treatment and definition of
mental disorder in the MHA. Particularly as it ends up pitching a legal definition of mental
disorder/mental illness against a clinical one. | am frankly baffled by the idea that ‘mental disorder’
reflects a terrible ‘medical model’ while ‘mental iliness’ does not since the former is usually
considered a broader category with much fuzzier edges, the latter obviously including the word
‘illness’ and being completely predicated on a medical model.

The new definition of a mental illness is reasonable, although, like in English capacity legislation,
essentially just restates ‘mental disorder’ in a few more words. The statement that it is ‘complex and
changeable’ is entirely superfluous and likely misleading but | see was probably included as part of
the odd antipsychiatry agenda that runs through this document. The comment that mental illness
‘requires treatment’ seems to break the intended separation between definition of mental illness
and grounds for detention.

| am uncomfortable with the ongoing failure to define what the scope of ‘mental illness’ is, in
particular the role, if any, of Approved Centres and acute intoxication which could meet the
definition of a mental illness above. Similarly, it is not clear to me that delirium or any other organic



disorder would not also meet the criteria. Yet Approved Centres are specifically set up for treating
‘Mental lliness’ as defined by the psychiatric (rather than legal) profession.

In general | agree with widening the definition of treatment but | was not entirely clear if this
included, for example, refeeding in anorexia nervosa, which is certainly something that should be
administered under the safeguards of the MHA rather than the current unwieldy and entirely
unsuited Wardship system. This is how eating disorders are managed in England and Wales and it
works acceptably.

The third ‘intermediate’ class of patient is the most messy part of the proposed legislation. The first
thing | would note is that, following on from the new criteria for detention, it is not clear to me that
the proposed legislation prevents people being detained against their will on capacity grounds when
they don’t meet the new criteria for detention. If this is so it would be a massive hole in the
legislation open to abuse. In general | support bringing those who are ‘voluntary’, only in the sense
of acquiescing and lacking capacity, into existing MHA safeguards. | do also have concern about the
way the current legislation creates a class of de facto detained patients, who only agree to voluntary
admission because they know the alternative is involuntary admission, and | fear this is not
addressed. When | worked in England we would detain those who met the criteria for the MHA and
who expressed a desire not to be in hospital. This was to maximise safeguards available to them.

Inclusion of guiding principles

| note the makeup of the expert group contained a surprisingly small number of consultant
psychiatrists, and they certainly don’t appear to represent the views or experience of the majority of
those working in psychiatry in Ireland and with the MHA on a daily basis. This is clear in the
antipsychiatry agenda that runs through the document with comments about how “There is no
single agreed source of authority in the area of mental health and the Group believes that it is
important that the often contested view of mental illness should be something both Mental Health
Professionals and others such as the Court services should have to take account of.”

Frankly this attempt to undermine the professional expertise of the consultant psychiatrist highlights
the double standard applied to mental compared the physical health (as was also seen in the latest
Sharing the Vision document which was not discussed with the College of Psychiatrists) and is also
immensely naive. The current woeful state of mental health services in Ireland is hardly due to
listening too much to psychiatrists, rather the reverse, and | suspect that it is this particular,
excessively relativistic approach that underlies some of the most harmful proposals being made
about the MHA which will, paradoxically, cause the most harm for those with the most severe
mental illness. The proposal that courts should ‘take into account’ this view, i.e. reject the expertise
of the psychiatrist, seems ill conceived and incompatible with a court system much more
paternalistic than mental health services.

While, in general, | am in favour of maximising autonomy and moving away from medical
paternalism | note that the whole reason behind mental health legislation is the fairly unique
position of patients with psychotic illness where a lack of insight is central to the disorder. In fact |
notice that ‘psychosis’ is not mentioned once in the legislation, again suggesting the group of
patients for whom the legislation is primarily designed will, as always, fall between the cracks as
other agendas and vested interests play out.



Changes to the criteria for detention

The proposed new criteria for detention, essentially just imminent risk, would be a major, era
defining change to the MHA. Few people are truly an imminent risk to themselves or others. And
few will remain so for very long once treatment is initiated. However the long-term trajectory of
their lives is downwards towards bare survival and minimal quality of life and conflict with wider
societal forces such as the criminal justice system. Therefore this revision is an explicit decision to
deny treatment to the majority of psychotic patients, a recipe for endless revolving door detentions
for a few days, and, frankly, a major ethical failing. It is not clear to me that the major societal impact
of such a proposal has been considered in any way. It appears the Group have decided to adopt the
model of the public mental health services in the US where our patients live at the margins of
society, often homeless or in the criminal justice system, until they briefly become unwell enough to
get a short period of treatment, before then being turned back out onto the streets again. Approved
Centres will become short term warehouses of acute aggression. My personal preference would be
to move in the opposite direction and to have the creation of Community Treatment Orders in order
to maximise the quality of life of people with psychotic illness, at the admitted expense of their
bodily autonomy.

Enhanced role for Authorised Officers

In general | welcome an increased role for Authorised Officers. The current system which relies on
families or Garda is unsatisfactory. However, | would note that the proposed changes for the criteria
for detention should mean that few patients will be admitted other than via An Garda Siochdna since
the threshold is so high and depends on imminent risk. There is a complete absence in current
legislation in defining who is responsible for providing a medical assessment as a Registered Medical
Practitioner, apart from those in the Emergency Department or Garda Station this would usually be
the GP but there is no clear requirement for this to be the case nor any provisions for people
without a GP. It is not clear to me that at present the Authorised Officer is well trained enough in
practice to take on the responsibilities being proposed, particularly when considering they are being
given almost equivalent powers to the consultant psychiatrist (cf the AMHP in England with their
extensive training and assessments conducted alongside two trained psychiatrists). | also do not
understand why consultant psychiatrists employed by a health service are barred from performing a
medical assessment while it will only be Authorised Officers, employed by a health service, who are
able to make an application.

More widely considering the process of initial detention ‘on Forms’ | continue to have major
concerns about this. It seems that the point of greatest trauma is when someone is taken away by
Garda or Assisted Admissions, against their will, often unclear what they have done, after a cursory
and opaque assessment by someone who may or may not have identified themselves as a doctor.
These assessments seem not be regulated, the MHC seems uninterested in overseeing it, those
doing these assessments are usually the least qualified doctors, particularly in the context of
assessments in Garda Stations where few are even on the specialist register as GPs, and the quality
(and recording) of such assessments is woeful. The most qualified clinicians, i.e. consultant
psychiatrists, particularly the consultant psychiatrist for that particular patient, are excluded on the
grounds of conflict of interests (which is, of course, entirely spurious in the case of those working for
the HSE). Contrast this with the system in England and Wales with the requirement of an AMHP
(somewhat like an Authorised Officer but much more experienced and well trained) and two Section
12 doctors (usually experienced psychiatrists). While | personally am happy not to have to be



spending my time in Garda Stations reviewing people | do think the system for detaining people is
back to front and very many are locked into psychiatric hospitals against their will on entirely
spurious grounds, only to be let out when they see a consultant.

One aspect of the admission process not discussed and which needs to be considered is that of the
provision of beds. Currently, at least in our area, there is no onus on those requesting admission to
take any account of whether there is, in actual fact, a free bed for the patient to be admitted to in
the Approved Centre. This contrasts with the process in England and Wales where a bed must be
identified in advance. The ability of those signing Forms to send someone to an Approved Centre
without an available bed is dangerous, severely compromises the dignity of patients, and, again
highlights the poor esteem that mental health patients and mental health services are held in.

Interdisciplinary approach to care and treatment

| welcome the involvement of other multidisciplinary team members in deciding on an Admission
Order but | would caution against proposals for non-medical Approved Clinicians along the model in
England. Few non-psychiatrists have any interest in such roles, the implementation of such roles is
complex given the legislative need for psychiatric input anyway, and largely these roles have proved
superfluous. | would strengthen the involvement of Authorised Officers if that was my goal.

Changes to time limits

| welcome proposals for initial tribunals to occur within 14 days. The current system of tribunals
being pushed to the end of the period of detention (largely by the MHC) makes a mockery of any
safeguards. The current system of having a second tribunal a few weeks after the first to confirm the
Renewal Order is silly and repetitive and leads to little protections for the following 3m. A system
where the second tribunal takes place after, say, 1m would allow a period of treatment and improve
safeguards. | also feel that the current system of 3wks for an Admission Order is too short, it seems
to me clinically that the 4wks in England works much better to allow patients to be treated and then
not requiring an extension to their period of detention.

| have no objection to S26 leave being limited to 14 days continuously away from the Approved
Centre but | do object to the waste of effort that would be required if all S26 leave was limited to 14
days including ground leave. The shortening of the period when someone can receive medication
when the lack capacity from 3m to 21 days unnecessarily complicates and conflates two different
processes. The whole point of a Renewal Order is to determine if someone should continue to be
detained and treated and there are safeguards around this (i.e. a Tribunal). By setting the duration
of an Admission Order at 21 days and that of the allowable period of treatment to 21 days it creates
an entirely unnecessary administrative burden. The Renewal Order safeguards should be sufficient.

Enhancing safeguards for individuals (including seclusion and restraint)

| was not sure under what heading to place this. See my above comments regarding how unclear the
MHA is regarding what the function of the MHA and Approved Centres are. The ability to treat
people in the Emergency Department prior to admission to the Approved Centre is important
because the MHA is commonly abused as the easiest way to get a non-compliant patient to hospital.
This means that many people with head injuries, delirium, or acute intoxication find themselves in



an entirely inappropriate and frankly dangerous environment. What this does highlight is the need
for a clear and understood framework for the treatment of patients lacking capacity who need
treatment for a physical illness where that physical iliness is causing the impairment in capacity. The
MHA and Approved Centres are not the appropriate route for such people but the current lack of
any clear procedures outside the MHA lead to unsafe practice. However, | fail to see how the Clinical
Director of an Approved Centre can oversee the treatment of a patient in an Emergency
Department, likely an entirely different service, and | would propose placing the initial detention on
hold pending physical treatment.

Mental health tribunals

Tribunals are currently excessively legalistic. Part of this is that (a) initial paperwork is outside the
hands of mental health staff, (b) there is no system for correcting minor errors. Compare this with
the system in England where paperwork is scrutinised and there is an opportunity to amend minor
errors. The current system seems contrary to natural justice with people being given the erroneous
impression they are being discharged due to the paperwork errors yet they will simply be re-
detained and the process started again. This is a ‘win’ for the solicitor, not the patient. It is entirely
unclear to me why the proposal for a ‘slip-rule procedure’ was rejected and it again reinforces the
impression that Tribunals are not focused on the patient’s interests but on that of the solicitor.

Having worked in England | do not feel that psychosocial reports add much to the Tribunal process, it
is rare that the report is particularly pertinent to the grounds for detention and there are an added
burden on non-medical staff and unnecessarily extend tribunal duration. They are also often a
source of conflict between the Tribunal, the patient, and the mental health staff due to either their
poor quality, inaccuracies, or simply quibbling over details or minutiae. Regarding the option of
having the Independent Psychiatrist attend the Tribunal | must confess to being unclear why the
Tribunal Psychiatrist does not review the patient prior to the Tribunal as is done in England. It is my
experience that Tribunals seem to place little weight on the Independent Psychiatrist’s report
(unless it recommends discharge) and are usually guided by the patient’s presentation in the
moment, which is of course highly misleading.

Change of status from voluntary to involuntary

The proposal for an Authorised Officer to visit an inpatient unit and treat a change of status like a
new detention in the community is confused both conceptually and practically. As mentioned above,
we currently have no system for ensuring there is even anyone responsible for conducting a medical
assessment of a patient once an application is made. And the use of GPs (or other, even less well
trained individuals) is privileging those least able to make the assessment over the responsible
consultant psychiatrist who is best placed. The timeframes are also very optimistic indeed. The
disdain with which the consultant psychiatrist is held is again evident in this legislation. The outcome
is likely to be one of capricious and unpredictable decision making to the detriment of patient care.

While | agree that it should be possible to detain a patient without them expressing a wish to leave
(as noted above regarding my concerns about de facto detention) | do not think this proposal goes
far enough. Certainly existing MHA legislation is explicit that you cannot detain a patient who says

they will remain in hospital voluntarily, despite the threat of detention.



Capacity and advance healthcare directives

The reliance on capacity — in terms of stating that “if a person with capacity refuses every treatment
option, the basis for detaining such a person can no longer be held to be valid and he/she should be
discharged” —is problematic. The interface of capacity and the lack of insight seen in psychotic
illness is ill-defined and contested, one of the reasons a purely capacity based mental health
legislation is often resisted. Without very clear guidance as to when a patient with a psychotic illness
and no insight into that illness can be said to have or to lack capacity we are creating a system with
untested and unclear outcomes. My prediction is that such patients will find themselves in the
criminal justice system and the call will go out, yet again, to ask why mental health services have
failed these people.

| do not understand who is supposed to conduct these ‘formal capacity assessments’. Usually the
responsibility for this is considered to lie with the decision maker, the consultant psychiatrist in this
case, and the expertise for capacity assessment to lie with consultant psychiatrists in general. The
subtext of this proposal seems to be to add another superfluous layer of assessment, by whom it is
not clear.

It is worth noting that the tardy implementation of the Assisted Decision Making (Capacity) Act does
not bode well for any proposed changes to the MHA, both in terms of the interface between the two
systems and also in terms of the extended period of uncertainty around what legislation pertains at
any given time. Until the Capacity Act is implemented it is impossible to know how it will operate in
practice and therefore how it will interface with any proposed MHA. | am very concerned about
likely lacunae in legislation likely to arise which will prove a nightmare for mental health clinicians on
the ground, who just want a clear and effective legislative framework within which to work, while, of
course, it will provide a field day for lawyers. There are already major lacunae in current legislation
(e.g. in deprivation of liberty safeguards) and my experience so far is that there is no hurry to
identify and resolve these if they are not identified in advance of legislation being passed.

Consent to treatment

See above entries on capacity and timeframes.

Information and individual care/recovery planning

| would note that the provision that a patient must have an Individual Care Plan is an entirely
pointless piece of administrative burden that | believe provides absolutely no benefits to patients.
My experience of MHC review is that ICPs are a paper exercise and the proposed changes to the
MHA make it clear that the quality of the ICP in terms of clinical treatment will not be scrutinised. |
have a particular issue with this because my experience is that ICPs are essentially a sham — they are
supposed to be collaborative documents with patients yet these same patients are being detained in
hospital and usually treated against their will. It is frankly insulting to pretend that any care plan
beyond ‘wants to get out of hospital’ and ‘needs to take their medication’ can be honestly agreed
with such patients. It is Kafkaesque.

In the context of the proposed changes to criteria for detention and the likely precipitous self-
discharge of significantly unwell people | was amused to see so much emphasis on discharge
planning meetings.



Inspection, regulation and registration of mental health services

Provisions related to children

This is not my area of expertise but | would welcome those aged 16 and 17 being treated the same
for mental and physical illness in terms of capacity and would highlight the ongoing issue of how the
structure of emergency medical care in Ireland leads to those in the 16 and 17 year old age groups
being unable to access specialist (i.e. CAMHS) mental health input out-of-hours and the reliance on
adult services.

Provisions related to the Mental Health Commission

As outlined above, the lack of regulation of the use and abuse of the MHA outside of Approved
Centres, i.e. by An Garda Siochana and GPs is a scandal and this should be brought within the remit
of the MHC immediately.





