Date: 09 April 2021

To: The Mental Health Commission

This submission refers to Form 3 (Mental Health Act 2001 to 2018) applications and Form 5
(Mental Health Act 2001 to 2018) recommendations made in respect of them by doctors in
Garda stations (for convenience, hereinafter to be referred to as Garda doctors) in the Dublin
Metropolitan Region (DMR).

The MHA states: “registered medical practitioner” means a person whose name is entered in
the General Register of Medical Practitioners. This definition requires amendment to include
doctors on the Specialist Register of Medical Practitioners.

In what follows, the term person is used to refer to a person who is the subject of a Form 3
application or a Form 5 recommendation.

Form 3 Section 10:

Why does Form 3 Section 10 require the applicant to specify the approved centre for admission?

A Form 3 applicant’s concemn is specifically to make provision for the assessment and care of the
person regardless of at what approved centre these services may be provided.

Form 3 applicants have difficulty identifying the name of an appropriate approved centre in
order to present a doctor with a correctly completed Form 3 application? This is a greater
difficulty when a person taken to a Garda station in the DMR, in accordance with the Mental
Health Act 2001 to 2018 (MHA), may be of no fixed abode or be remote from their domicile,
which can be anywhere in Ireland or abroad, and their domicile is not always ascertained without
delay.

Section 10 subsection (1) of the MHA directs that that the person is to be involuntarily admitted
to an approved centre specified by the doctor in Section 7 of Form 5 (which may not be the
centre stated on Form 3).

Approved centres insist on Form 3 being forwarded to them along with Form 5 and they will not
accept a situation where the same approved centre is not nominated on both forms. This results
in the applicant having to write a new Form 3 application in most cases.

St James’s Hospital in Dublin 8 clearly details its psychiatric catchment area on its website.
Other approved centres in the DMR do not do this and staff in these centres are often uncertain
about the boundaries of their centre’s catchment area and much time is lost by Garda doctors,
very often in the early morning hours, in phone calls to various centres in determining which is
the appropriate approved centre for the person.

Form 3 Section 15:

With regard to Section 15 of Form 3, it is not clarified whether “a previous refusal” refers to a
refusal in relation to the current circumstances of the person’s mental state or if it refers to any
previous known Form 1, 2, 3, or 4 application refusal ever if such is known.



Form 5 Section 11:

Section 11 of Form 5 requires a doctor to “give a clinical description of the person’s mental
disorder”. In accordance with Section 10 (4) of the MHA, a copy of Form 5 is to be given to the
Form 3 applicant. With confidentiality and GDPR considerations in mind, and while it is
appropriate for a Form 3 applicant to be given a copy of Form 5, it is concerning that Form 5
should contain clinical data obtained from a confidential consultation with the person.

Section 10 (4) of the MHA.:

Compliance with Section 10 (4) of the MHA requires that Form 5 to be sent by a doctor to the
clinical director of the approved centre.

Form 5 can be sent by post, fax, email, or hand delivery.

By its very nature a Form 5 recommendation on foot of a Form 3 application is an urgent referral
due to an acute situation (e.g. the person is usually unknown to Gardai and their presentation
may be at any time of night or day and associated with an acute crisis such as a suicide attempt
or severe psychosis or mania).

Hence the postal option is not an appropriate one as it would not allow the provisions of Section
14 (1) to be enacted in a timely manner.

Fax machines are not available in Garda stations.

Clinical directors and their email address for receipt of Form 5 are not given on approved centre
websites. Hence compliance with Section 10 (4) of the MHA in Form 5 sending via email to an
approved centre is not possible. Also, the Mental Health Commission Code of Practice on
Approved Centre Admission, dated September 2009, in Section 8.2 states: “In general, email is
not considered to be secure and should not be used for the transfer of confidential information”.

Hand delivery is provided by Gardai when they bring Form 5 to the approved centre along with
the person but clinical directors are never available to receive it and instead it is given to a staff
member in the approved centre.

Approved centre staff insist that Forms 3* and 5 be emailed to the centre, for perusal, prior to
transfer of the person to the centre as, understandably, they do not wish to detain a person
involuntarily if documentation relevant to the detention is incorrect in any way. The email
address provided to the Garda doctor is either that of the duty NCHD or that of one of the
nursing staff.

*The MHA does not direct that Form 3 be sent to an approved centre.

Form 3 is an application to a doctor and not to an approved centre.



Matters which require universal protocols for all approved centres

Only a small percentage of Form 3 applications result in a Form 5 recommendation when the
doctor is of the opinion that the criteria for same are fulfilled and no other suitable arrangement
can be made for the person.

The majority of Form 3 applications are managed in other ways by the Garda doctor making
suitable alternative arrangements for the person.

Duty NCHDs vet Form 5 applications in phone conversation with Garda doctors. They may not
accept patient transfer to the approved centre, generally, in three situations:

(1) when they are of the opinion that the Form 5 recommendation criteria are not fulfilled;

(2) when they are of the opinion that an urgent admission is not indicated and other
arrangements can be made for the person;

(3) when they accept the Form 5 recommendation and agree that urgent admission is indicated
but no bed is available in the approved centre.

In situations (1) and (2), a Garda doctor may accept the rejection of Form 5 by a NCHD having
reviewed their own assessment of the person in light of their conversation with the NCHD or
agree to make a suitable alternative arrangement for the person in accordance with Section 13.2
of the Mental Health Commission Code of Practice on Approved Centre Admission, dated
September 2009.

In situation (3) some NCHDs will seek admission for the person in another approved centre and
when this has been arranged they will direct the Garda doctor to complete Form 5 naming that
centre in Section 7 on Form 5 and the person can then be taken to this latter centre.

Some NCHDs do not seek admission for the person elsewhere and leave it to the Garda doctor to
arrange an alternative approved centre. Other centres may have bed availability but may reject
the Garda doctor’s Form 5 recommendation on the basis that the doctor is seeking to have a
person admitted to a centre which is not deemed to be the relevant catchment area approved
centre for the person and they maintain that the person should be sent to the appropriate
approved centre and that Section 20 (1) MHA should then be used. This puts the Garda doctor in
a situation where they are referred back and forth, in phone calls, between approved centres with
none of them willing to accept responsibility for the person. This can be a protracted situation
which is often played out in early morning hours. Approved centre accommodation problems for
a person should not devolve to Garda doctors and An Garda Siochéna. It is the responsibilty of
approved centres is to provide for the physical and mental needs of the person. These needs
cannot be met in a Garda station.

Sometimes, in type (3) situations, when it has been left to a Garda doctor by a NCHD to seek
admission for the person elsewhere there just is no bed available in the DMR. There are no
guidelines available as to what extent geographically a Garda doctor should phone other centres
when no bed is available within the DMR.



Type (1), (2), and (3) situations leave the Garda doctor and Gardai with no recourse when a
Garda doctor does not agree, in type (1) situations, with Form 5 rejection by a NCHD, especially
in suicide risk cases, or in type (2) situations where a suitable alternative arrangement, suggested
by the NCHD, is not feasible, or in type (3) situations where an alternative approved centre
cannot be arranged for admission of the person.

A a Garda doctor is required to complete Form 5 when in their opinion, and notwithstanding a
contrary opinion of a NCHD, the Form 5 recommendation is indicated. The Form 5 must be
given to An Garda Siochéna. Gardai are obliged to proceed with their duty in accordance with
Section 12 (5) of the MHA, to bring the person to the approved centre designated by the doctor
on Form 5 without undue delay. Staff at approved centres are vexed if this occurs when they
have declared that situations (1), (2), and (3) prevail.

Difficulties always arise for Garda doctors when they seek psychiatric admission for persons of
no fixed abode in that approved centres may declare them as not being within their catchment
area. Some approved centres state that the appropriate approved centre for such persons is that
which covers the district of the Garda station to which the person has been taken; some state that
the approved centre is determined by the district which the person mainly inhabited in the
preceeding three months; some state that the appropriate approved centre is the one in which
they were last admitted (if a previous admission is known).

Approved centres will not accept Form 5 recommendations for suicide risk persons who are
under the influence of alcohol or drugs. A Garda doctor can review the person when they are
deemed sober after several hours and come to a determination regarding Form 5 completion.
However, psychiatrists vary in their opinion regarding the time to sobriety from the last known
time of intoxicant consumption.

There is no general agreement for Form 5 be completion in respect of a person who is
experiencing a drug-induced psychotic episode when there is uncertainty as to whether they have
consumed the causative drug(s) within hours or days or longer prior to the Form 3 application

Sometimes a Form 3 application is made in respect of a person who does not have a mental
disorder although they are deemed to be at serious risk of suicide and they refuse to attend
hospital voluntarily. Such a case does not fulfil the fundamental criterion of Section 10 on Form
5 and hence a Form 5 cannot be completed for such persons.

A NCHD may accept a Garda doctor’s Form 5 recommendation but be unwilling to accept
transfer of the person directly into the approved centre if the person is in need of physical
medical care (e.g physical injury or ill health; medication overdose). In these cases the NCHD
will usually ask for the person to be taken to a hospital emergancy department. However, Gardai
are directed by Section 12 (5) of the MHA, to remove the person to the approved centre specified
on Form 5 in Section 7. This can be a very problemattical situation as NCHDs advise that
approved centres cannot manage these problems.

In most cases of Form 5 recommendation nursing staff at an approved centre will not accept
transfer to them of the person until the Garda doctor has discussed the case with the duty NCHD
but the NCHD is sometimes not contactable at all despite Garda doctor phone call attempts to
contact the NCHD over a period of one to two hours.



Sometimes the appropriate approved centre for a person is outside the DMR and there may be a
delay of very many hours before transfer of the person can take place. Where this happens
overnight the only sleeping accommodation available in Garda stations is a cell. However,
according to the miscellaneous provisions of the Mental Health Act 2001, Section 69, Subsection
(1) “a person shall not be placed in seclusion”. Sometimes the person can be lodged in a local
approved centre but there is no universally agreed protocol for such cases.

Finally, guidance would be helpful regarding two issues:

(1) If a person has a legal right to sight or a copy of Forms 3 and 5.
(2) Form 5 recommendations which have to rely strongly on collateral history.

This submission is based on experience in using the MHA from its inception.

Issues raised herein are those which have been the shared experience of its author and
colleagues.

The aim of this submission is to bring about the best circumstances for managing cases taken to
Garda stations in accordance with the MHA.

It is hoped that this submission will provide insight into an area where there is frequent
utilization of the MHA and recognition of the difficulties which Garda doctors and Gardai
experience in providing for the care of a person.

Mental Health Commission Code of Practice on Admission, Transfer, and Discharge to and from
an Approved Centre dates September 2009 in Section 4.2 states: “Every approved centre should
have a protocol in place for dealing with urgent referrals”. Approved centres seem to have
similar protocols in the DMR but they vary in ways and the lack of universal protocols for the
matters raised above causes unnecessary problems for transfer of persons from Garda stations to
approved centres.
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