SUBMISSIONS ON CONSULTATION ON DRAFT LEGISLATION TO UPDATE THE MENTAL HEALTH ACT
2001

by a Group of Consultant Child and Adolescent Psychiatrists working in HSE/HSE Funded Child
Approved Centres.

As a group we have experience of using the Mental Health Act in excess of 80 cases over the last
number of years. We have been able to use the Act very effectively in order to deliver care and
treatment in the best interests of children with appropriate oversight and safeguards provided by
the Courts. It is our concern that the necessary expertise was not available to the Expert Group in
relation to the operation of the Act as it applies to children. A number of the recommendations are
welcome however others would have a detrimental effect, if adopted, on the necessary care and
treatment of children with severe mental illness.

UNDER THE HEADINGS AS SET OUT IN THE GUIDANCE DOCUMENT PUBLISHED ON THE 1°" MARCH
2001 WE MAKE THE FOLLOWING SUBMISSIONS:

4.1 DEFINITIONS:

The Group agrees that an updated definition of treatment include ancillary treatment and tests
would accord with practice in this area and would be appropriate.

One third of inpatients in Child Approved Centres are treated for Anorexia Nervosa and other Eating
Disorders. It is recognised that there can be physical consequences from mental disorders which also
require to be addressed i.e. cases of anorexia nervosa where the treatment of the physical aspects
of the condition is an essential part of the continuum of treatment for the mental disorder.

The definition of a voluntary patient should also include a separate definition of a voluntary patient
who is a child.

There should be an updated definition of a child in accordance with the Children’s Act 2001.
4.2 GUIDING PRINCIPLES:

These are set out in section 4 Mental Health (Amendment) Act 2001 and reflect what would be in a
child’s best interest.

4.3 CRITERIA FOR DETENTION:

It is submitted by the Group that any definition needs to be sufficiently inclusive so as to ensure that
children receive the treatment they require in accordance with the “best Interests principle” and are
not excluded from receiving such treatment.

We have concerns that the proposed changes will the result in depriving children of necessary
assessment and treatment. For example, this has serious implications for the admission and
treatment of young people with Anorexia Nervosa. Currently severe eating disorders account for
20% to 33% of inpatients in Child Approved Centres at any one time. Anorexia Nervosa has the
greatest morbidity and mortality of mental health disorders. Restoration of a healthy weight is the
key therapeutic goal of inpatient treatment.

In severe cases the young person’s physical health condition can become seriously compromised, to
a life threatening degree. The powerful effect the condition exerts on a young person’s thinking
makes them unable at times to cooperate with the necessary nutrition rehabilitation programme
requiring the use of nasogastric feeding. The young person may struggle against this intervention



due to the nature and effect of the condition. Changes in the young person’s thinking will occur only
with necessary weight restoration.

By restricting detention to “immediate risk” will make it impossible to deploy treatment
appropriately, compromise treatment programmes, and conflict with “the best interests’ principle”
as it applies to children. Treating consultants will need to apply to the High Court in such
circumstances to have the young person made a Ward of Court which is not the case currently.

4.4 AUTHORISED OFFICERS:

While there is a case for enhancing the role for Authorised Officers it should be confined to
provisions of the Act that relate to Adults only.

4.5 INTERDISCIPLINARY APPROACH TO CARE AND TREATMENT:

Our practice utilises a multidisciplinary approach to treatment as it is the most appropriate model in
the delivery of mental health services. Consultant psychiatrists always work closely with their
multidisciplinary colleagues to deliver optimal care and treatment. However, the ultimate
responsibility for care and treatment of the young person rests with the consultant psychiatrist
under whose care the young person is admitted. This applies in all medical specialties.

There are 4 HSE/HSE Funded Child Approved Centres, 2 are located in Dublin, 1 in Cork and 1 in
Galway. When an application is made to Court for involuntary admission of a child, a report is
prepared by the treating consultant in the community, an application is prepared for the District
Court, the consultant’s report is presented and the examining consultant is present in court to give
evidence. The child’s parents are present except in exceptional circumstances.

In advance of application the Approved Centre to which the child is to be admitted must be
identified so that an order can be made. Therefore, a second consultant psychiatrist will have
accepted the child for admission and will take over the child’s care on admission. Court oversight
precedes the admission taking place or when change of status is sought.

In almost all applications a consultant child and adolescent psychiatrist performs the assessment,
prepares the report and gives evidence in court. Exceptions do occur where an adult psychiatrist
takes on this role so that the admission can proceed in a timely manner in “the best interests of the
child”.

The Expert Group recommends that “admission must be certified by a Consultant Psychiatrist after
examination of the patient and following consultation with at least one other Mental Health
Professional of a different discipline that is and or will be involved in the treatment of the person in
the approved centre. The opinion of that other Mental Health Professional should be officially
recorded”.

This is an unnecessary and impracticable procedure given the process involved in the admission of a
child to an Approved Centre. The child will usually be residing at a considerable distance from the
Approved Centre, the Approved Centre consultant will have accepted the child as being appropriate
for admission and communicated this opinion to the consultant who is making the application for
involuntary admission to the Court.

4.6 CHANGING TIMEFRAMES:

The proposal to shorten the timeframe from 21 days to 14 days is inappropriate. The current
timeframes operate very well. Court proceedings can be a very significant stressor for the young



person and parents. Also there is always “liberty to apply to” the court, at any time, and this renders
this part of the Act immune to challenges of unconstitutionality.

Section 26 relates to leave which is used in a therapeutic manner for young people to enable them
to spend time at home with their family, which is a key part of a treatment/rehabilitation
programme. Restriction to section 26 leave would interfere with this therapeutic intervention and
potentially compromise the young person’s reintegration to their home environment.

4.7 ENHANCING SAFEGUARDS FOR INDIVIDUALS:

It is our opinion that there needs to be clear delineation between treatment for a mental
disorder/illness which would be directed by a consultant psychiatrist and treatment for a physical
condition which would be directed by a consultant from a different discipline. The proposal from the
Expert Group is unclear and confusing in this regard.

Our group supports updating the provisions in relation to seclusion and restraint.
4.8 MENTAL HEALTH TRIBUNALS:
4.9 CHANGE OF STATUS FROM VOLUNTARY TO INVOLUNTARY:

The Expert Group recommends that the existing powers of the Act to initially detain a voluntary
patient and to allow for a change of status from voluntary to involuntary remain.

In relation to children Section 23(2) of the Mental Health Act only deals with parents withdrawing
their consent to a child being placed in an Approved Centre. There needs to be a provision
incorporated into this section in the event that it is the child, aged 16 or 17 years, who wishes to
leave.

The section currently provides for an application to Court within 72 hours when a parent withdraws
consent. Reduction of this timeframe would be impracticable.

4.10 CAPACITY.

It is noted that whilst the Assisted Decision - Making (Capacity) Act 2015 is on the statute books,
most of the Act has yet to be commenced. It is submitted that the issue of capacity be further
reviewed/considered once the 2015 Act is fully commenced if necessary.

4.11 CONSENT TO TREATMENT:

It is submitted that where possible a person should be consulted in relation to all aspects of their
care and should be supported to give a decision as to whether to consent or not to aspects of their
treatment. However, any hospital admission needs to be purposeful and for the benefit of a patient.
The matter of consent should be reviewed on the commencement of the Assisted Decision - Making
(Capacity) Act 2015.

In relation to children, parental consent does need to be sought for treatment.

4.12 INFORMATION AND INDIVIDUAL CARE/RECOVERY PLANNING.

We would be in agreement with these submissions. It would also be submitted that in the cases of
children, and certainly those over the age of 16, that the child would receive this information
separately from its parents.



4.13 INSPECTION, REGULATION AND REGISTRATION OF MENTAL HEALTH SERVICES:

4.14 PROVISIONS RELATING TO CHILDREN. (It was necessary to exceed the word limit due to the
number and complexity of issues identified).

An increasing number of Section 25 orders have been granted with each passing year, for children
ranging in age from 11 to 17 years. Section 25 orders usually involves on average of at least 4 to 5
court appearances for extension hearings.

Section 25 Orders are sought in the following circumstances

e In order that admission proceed where the young person was not “assenting to”
admission/treatment and that the admission/treatment could not proceed “without an
order being made”.

e In order to safeguard the constitutional rights of the child where it would not be
appropriate to proceed solely on parental consent, e.g. use of physical restraint to allow
nasogastric feeding of a young person with a severe eating disorder.

e Where itis in “the best interest” of the child, and relationship with their parents, to be
admitted and treated as an involuntary patient, e.g. as it might undermine the child parent
relationship for the child to be admitted/treated as a voluntary patient solely on parental
consent.

e Where one or both parents are not giving consent, or no person is available to act in loco
parentis. This occurs in a very small minority of cases.

e Where the child is subject to a Care Order.

Section 25 proceedings

In Court proceedings a report is prepared and submitted by a consultant psychiatrist, who is then
present in Court to give evidence. Court oversight precedes the admission or when change of status
is sought.

In advance of application the Approved Centre to which the child is admitted must be identified so
that an order can be made. Therefore, a second consultant, most usually a child and adolescent
psychiatrist, will have accepted the child for admission.

In almost all applications a consultant child and adolescent psychiatrist performs the assessment,
prepares a report and gives evidence in Court. Exceptions do occur where an adult psychiatrist takes
on this role so that the admission can proceed in a timely manner in “the best interests of the child”
provision for this scenario should remain.

Legal representation is offered to the parents. The court is anxious for parents to attend and their
views to be heard, and if not possible for their views to be communicated to the Court, with regard
to the application. The Court has the discretion to appoint a Guardian ad Litem and/or a legal
representative for the child. The Court usually appoints a Guardian ad Litem however there have
been occasions where, usually with older children, only a legal representative has been appointed.

The Guardian ad Litem or legal representative communicate the views of the child to the Court.
There have been occasions where the Guardian ad Litem has read out to the Court a letter written
by the young person to the Court. The Guardian ad Litem interviews the child, parents, treating



consultant, attends clinical planning meetings, prepares reports and gives evidence in the court. The
Guardian ad Litem also has legal representation in Court proceedings.

It is our experience that the Guardian ad Litem serves an extremely important role in the process
that may not be fully appreciated by those unfamiliar with the operation of the Act. The exclusion of
Guardians, given their role and function, would be a most retrograde step in our view. The
independent role of a Guardian ad Litem and or a solicitor appointed by the Court is an essential
safeguard for the welfare of children.

It is important not to equate children, even those aged 16 and 17 years, with adults. Children are
subject to legal protections not afforded to adults and it is not always appropriate to rely on parental
consent where the constitutional rights of the child are in question. Children aged 16 and 17 should
be presumed to have capacity to consent to their admission and treatment. This accords with
Section 23 of the Non Fatal Offences against the Person Act 1997. It is not appropriate to rely on
parental consent when a child aged 16 or 17 is not expressly consenting to admission as
recommended by the Expert Group.

We do not agree with the recommendation of the Expert Group that a District Court engages in a
capacity assessment as to whether a 16 or 17-year-old has the capacity to object. The Court should
deal with this as an involuntary application and the child should be appointed either a Guardian ad
Litem or a solicitor to ensure that their voice is heard though out the proceedings.

Over the last number of years, we have gained experience in the operation of the Act and used it to
enable services to provide treatment, including nasogastric feeding under restraint, to extremely
unwell children suffering from eating disorders with the appropriate legal safeguards.

As the process of admission is subject to legal oversight at the outset the timelines in operation are
appropriate. Court proceedings can be very stressful and overly frequent reviews could be
unnecessary and counterproductive for example when treating a patient suffering from Anorexia
Nervosa with an extremely low body weight where admission will be over an extended period. It is
also possible for any party in the proceedings to seek a court review at an earlier date.

The narrower criteria for detention as proposed Expert Review Group would have serious
implications for the current treatment of children with eating disorders. The treating consultant
would be left with no option but to seek an application in the High Court for the child to be made a
ward of court which is a much more draconian measure. We have experience where children have
been admitted to approved centre as Wards of Court for treatment and it is our view that currently
the Mental Health Act is a better and more appropriate option both for the child and family.

Children who are subject to Care Orders cannot currently be admitted on the consent of a Tusla
(Child and Family Agency) Social Worker and require a Section 25 application to be made. This is a
most important protection as the Court ensures that a child does not remain inappropriately in an
approved centre. The Courts have ensured, in a number of cases, that this does not happen and that
appropriate care provisions are made. The Expert Review Group does not mention children in care at
all.

Reference to ECT and psychosurgery have been totally removed. Although used extremely rarely the
High Court has consented to the use of ECT in the treatment of a minor.

The benefit of section 25 of the Mental Health Act being aligned to the Child Care Act 1991 means
that the jurisprudence on parts of that Act can be referred to in section 25 cases. The District Court
utilises section 47 of the Child Care Act 1991 in particular to make directions regarding treatment



including restraint, involuntary medication, seclusion, nasogastric feeding, regulating access and
contact when it is satisfied, having heard evidence and submissions, that it is in the child’s best
interests to do so.

The Expert Group is incorrect on the following points

e asserting that there is no right of appeal of a section 25 order from the District Court to the
Circuit Court.

e asserting that there is no provision for a child’s status to be changed from involuntary to
voluntary

e inrelation to the powers of An Garda Siochana

There is provision for a child’s status to be changed from involuntary to voluntary. All Section 25
Orders have a liberty to apply this provision. In our experience change of status from involuntary to
voluntary occurs frequently in the course of admission with Court oversight, in the context of “the
best interests” of the child and least restrictive principle.

Currently having heard the evidence and the Court being satisfied to grant a Section 25 order the
Court will issue a warrant to the Gardai to assist in bringing the child to the Approved Centre. It is
not appropriate for a child to be brought to the Approved Centre by the Gardai as recommended by
the Expert Group without the necessary safeguards being in place as is the case currently.

There is also a provision under Section 12 of the Child Care Act 1991 for the Gardai if they believe
that there is an immediate and serious risk to the health or welfare of a child, to remove the child to
safety and deliver up to the custody to the Child and Family Agency.

4.15 Provisions related to the Mental Health Commission
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