Submission
Public Consultation on Draft Legislation to Update the Mental Health Act, 2001

Introduction

My name is [ B and | have been a service user of the mental health system in
Ireland for over ten years. | was a voluntary inpatient in an approved centre for the first time
at fourteen years old. During my adolescence, including at sixteen years old, | was again a
voluntary inpatient. In November 2020, | was admitted, voluntarily, as an inpatient for the
last time at a HSE approved centre. This was my first time as an inpatient that was not in a
private centre. The care | have received throughout the years, both in the community and as
an inpatient, has been, at times supportive and helpful. However, more often, | have found the
treatments available for me as a young person accessing the mental health system have been
entirely inadequate and are not conducive to my long-term recovery and overall mental
health. I am making this submission to the government on behalf of all people who have
experienced the ineffective nature of the Mental Health Act and how it relates to those who
have the right to access to suitable mental health care.

Headings

Changes to definitions in the Act

e The "will and preferences" paradigm must replace the "best interests™ paradigm to
ensure that persons with disabilities enjoy the right to legal capacity on an equal basis
with others.

e Mental disorder should no longer be defined in mental health legislation but instead
the revised Act should include a definition of mental illness.

e The definition of mental illness should be: 'mental illness means a complex and
changeable condition where the state of mind of a person affects the person's thinking,
perceiving, emotion or judgment and seriously impairs the mental function of the
person to the extent that he or she requires treatment.'

e The definition of treatment should be expanded to include treatment to all patients
admitted to or detained in an approved centre.

e Treatment should be clearly defined in revised mental health legislation and clinical
guidelines should be further developed for the administration of various forms of
treatment, not only administration of medication or the provision of safety and/or a
safe environment alone.

e A voluntary patient should be defined as “a person who has the capacity (with support
if required) to make a decision regarding admission to an approved centre and who,
where the person retains capacity, formally gives his/her informed consent to such
admission, and subsequent continuation of voluntary inpatient status and treatment on
an ongoing basis as required.”

e Intermediate Patient should be a new category of patient. Such patients would not
have the capacity to consent to admission and equally do not fulfil the criteria for
involuntary detention, defined as “a person who lacks capacity and has a mental
illness but does not fulfil the criteria for detention, may in specified circumstances be
admitted as an 'intermediate’ patient,” they will have the review mechanisms and
protections of a detained person.




Inclusion of guiding principles

The Mental Health Act 2001 contains principles which are intended as a guide to the
interpretation of the Act in relation to people admitted for mental health care and treatment.
They aim to set the tone of the Act and as a rule, anyone who takes any action under the Act
must take account of the principles. An example of principles includes Section 4 of the Act
(Best interests, etc., of person). However, the existing ‘principal consideration’ of ‘best
interests’ often allows paternalistic interpretation of mental health legislation by the Courts.
To comply with the European Convention on Human Rights (ECHR) and the United Nations
Convention on the Rights of Persons with Disabilities (CRPD), the limited principles in the
2001 Act should be replaced with a more human rights-based list of guiding principles which
would reflect the importance of the person's right to autonomy. The Act should replace 'best
interests' with the guiding principles of the Assisted Decision-Making (Capacity) Act 2015
(for example, respecting the will and preferences of the person). It empowers people to be the
decision-makers over their own care. The guiding principles should be human rights focused
and uphold the right of the individual to self-determination, autonomy, dignity, bodily
integrity, to receive the least restrictive care and be afforded the best attainable mental health
care. The Irish Government is already signed up to these human rights standards.

Changes to the criteria for detention

e |tisrecognised and accepted that involuntary admission and detention of a person is a
de facto interference with that person's right to liberty. However, it was also accepted
that the right to liberty is not an absolute right and that there are circumstances where
limits may be placed on a person's liberty provided those limits are deemed to be
necessary, proportionate and are carried out in accordance with a procedure set out in
law. However, more safeguards must be put in place when using involuntary
detention.

e Mental illness is not a reason alone for involuntary detention. The detention of a
person with a mental illness cannot be permitted simply by virtue of the fact that the
person may have such an illness or indeed because his or her views or behaviour
deviate from the norms of the prevailing society. Involuntary detention should only be
considered for those suffering with mental illness whose severity poses an immediate
need to protect the life or health of the individual or other persons by receiving
treatment in an approved centre which cannot be given in the community. The
reception, detention, and treatment of the individual in an approved centre must be
likely to help and benefit the person’s condition to a material extent.

e The service users proposed risk to their health must be weighed up with their right to
say no to treatment, refuse treatment and leave the approved centre. A proposal for
three mental health professionals to calculate the individual’s risk to health allows for
the individuals rights and their needs as a service user to be completed taking into
consideration when proposing an involuntary detention.

Enhanced role for Authorised Officers

e The number of Authorised Officers nationally to date has been entirely inadequate.

e There should be an expanded and more active role for these Authorised Officers. An
increased Authorised Officer role would have several benefits including reducing the
sometimes-unnecessary burden on families particularly where they are the ones
making the application for detention against the individual's expressed wishes at the




time. The expanded role would also see Authorised Officers acting as a resource not
just for the individual who may be the subject of an application but also for the
family/carer at a time when all involved may be vulnerable and in need of positive
support from a dedicated and informed mental health specialist.

e By giving the Authorised Officer a more specialised and central role in relation to the
process of all involuntary admissions it can lead to more appropriate and least
restrictive treatment for individuals in community or other mental health settings and
bring a greater focus on involuntary admission being a treatment of last resort. An
Authorised Officer should be the person to sign all applications for involuntary
admission to an approved centre (this also includes change of patient status in an
approved centre from voluntary to involuntary — see section 2.17 on Change of
Status for details). This will have the effect of reducing the burden on families/carers
in these difficult circumstances and reducing the involvement of Gardai in the
admission process.

e Family/carers can request a second Authorised Officer to look at their case if they are
not happy with the recommendations of the first Authorised Officer. If some time has
elapsed since an Authorised Officer previously assessed a particular individual for
involuntary detention, the same Authorised Officer can be asked to look again at the
case.

Interdisciplinary approach to care and treatment

Mental health must be put on an equal basis to physical health for the individual. Therefore,
there is a need to consult and involve professionals from different disciplines if the service
user requires it. There is currently no specification in the Act on how this will apply to
inpatients of an approved centre. Advanced Healthcare Directives must apply to people who
are inpatient and who are involuntarily detained. This must include a clear statement of the
treatment and situation is applies to, which should be recorded in the individual’s recovery
plan. If overridden for any reason, the Inspector of Mental Health Services should be notified
within 3 days and include it in their report. The Health Information and Quality (HIQA) and
the Mental Health Commission should produce guidelines.

Changes to time limits

e There must be improved safeguards for individuals in involuntary detention.
Tribunals should be replaced by a Mental Health Review Board who would assess the
individual’s case within 14 days of admission. This should include a report from
independent Consultant Psychiatrist and Psychosocial report from a multi-disciplinary
team member. A patient should have a legal right to have a Review Board deferred for
specified periods (2 periods of 14 days) if that is his/her wish. The deferral would
have to be sought through the patient's legal representative.

e The patient’'s detention must be subject to an assessment report by an independent
Psychiatrist with input (to be officially recorded) from another Mental Health
Professional of a different discipline to be carried out within 5-7 days of the Review
Board hearing

e Renewal Orders - the maximum renewal period should be reduced from 12 to 6
months. Section 15(2) should be amended by adding 'and such renewal order shall
only come into effect on the expiration of the time period provided for in the previous
order be it an admission or renewal order".




e The case of a Mental Health Professional forms the view that a service user lacks
capacity, a formal capacity assessment should take place within 24hrs of admission.

e The stay at the emergency department, hospital or clinic should be for the shortest
time possible and the Mental Health Commission should be notified.

e The 24-hour timeframe for the admission process to the approved centre should
commence on arrival at the emergency department, hospital or clinic as though it was
the approved centre named in the application and the appropriate assessment and the
making of an order should be done within that timeframe by the Clinical Director of
the approved centre or by a Consultant Psychiatrist on the staff of the approved centre
after consultation with a Mental Health Professional of another discipline.

Enhancing safeguards for individuals (including seclusion and restraint)

Seclusion or restraint of a patient must only be used in life saving, emergency situations.
When used on a voluntary patient that voluntary status should be reviewed. There is an
ongoing need for services to ensure that manual or other forms of seclusion and restraint are
used only as a last resort, only where there is no other alternative and always in accordance
with the rules drawn up by the Commission. It would be more appropriate for the section of
the Act (69) dealing with seclusion and restraint to be included in Part 4 of the Act which
deals with consent to treatment. This section should also be broadened to include all forms of
restraint including manual or other forms of seclusion or restraint, and appropriate guidelines
should be produced by the Mental Health Commission. In addition, it should be made clear
that this section applies to patients in the Central Mental Hospital.

Mental health tribunals

e Mental Health Tribunals should in future be renamed ‘Mental Health Review Boards'.

e Tribunal members are currently appointed for a three-year period under section 48(6)
of the Act and in accordance with the Expert Group’s Report, 2015, future members
of the Mental Health Review Boards should be appointed for a five-year term. In
addition, it should be clearly stated that no member may serve more than two
consecutive terms.

e While decisions about the nature and content of treatment remain within the remit of
the multi-disciplinary mental health team, Review Boards should have the authority to
establish whether there is an individual care plan in place and if it is compliant with
the law.

e Review Boards should also establish that the views of the patient as well as those of
the multi-disciplinary team were sought in the development of the care plan.

e The patient's detention must be reviewed by a Review Board no later than 14 days
after the making of the admission order or renewal order concerned.

e The Review Board members must continue to be clearly separate from the original
decision—maker and those conducting the independent multi-disciplinary assessment
for the Review Board.

The following individuals must attend a Review Board:
e Legal representative of the patient - Responsible treating clinician

The following individuals may attend a Review Board:



e Patient, who must always have a right to attend the Review Board.
e Advocate at the invitation of the patient exercising his/her right to such support.

¢ Independent Psychiatrist who undertook pre-Review Board assessment if the Review

Board so requests

e The author of the psychosocial report or if they are unable to attend, another member

of the multi-disciplinary team may attend on their behalf if the Review Board so
requests.

Change of status from voluntary to involuntary.
Voluntary patients must be assured they can leave at any time. They must have that right

upheld if they express a wish to leave. They must be fully informed of their rights including,

consenting to, or refusing treatment and their right to leave at any time. Review boards
should be in place to review all changes from voluntary to involuntary. There must be
development of guidelines for staff on how to use changes of status. There also must be
strengthen and clarify the wording ‘given an assurance’.

Information and individual care/recovery planning
e Rename 'Care Plan' as 'Recovery Plans'

e Recovery Plans and discharge plan should be expanded and play a more active role in

mental health care treatment.
e Discharge plans are part of the recovery plan.
e All service users have the right to a recovery plan.
e Regular reviews, timing based on service user needs.
e Service users to sign off on recovery plans.
e Multi-disciplinary team responsible for the clinical content
e Each child should have an individual care plan.

Inspection, requlation and registration of mental health services
e Inspect at least every 3 years.
e Register all community mental health teams for inspection.
e Register all community facilities for inspection.
e Mental Health Commission to make standards for all mental health services.

Provisions related to children
A new section must be created and dedicated to children & young people, including;

e 16- & 17-year-olds have capacity to consent / refuse treatment.

e Views of under 16s must be heard and given due consideration.

e Involuntary admission & renewal orders subject to Court Order.

¢ Notifications to the Mental Health Commission elevated to primary legislation.

e Advocacy services made available for children & young people and their families.

Capacity
e Formal capacity assessment within 24hrs of admission if the Mental Health

Professional forms the view that the service user lacks capacity.
e Information and support should be given to the service user.



e The service user can call for a second opinion.
e Capacity should continue to be monitored.
e Itis presumed that the service user has capacity.

Conclusion

In conclusion, | hope that my submission to the Public Consultation on Draft Legislation to
Update the Mental Health Act, 2001 is taken into consideration. | have seen, from my own
lived experience, how the government’s lack of action on implementing the Expert Groups
Report’s recommendations to update the Mental Health Act has directly impacted my ability
to access adequate mental health care over the last number of years. The lack of adequate
treatment has clearly affected my own recovery and | imagine | am only one of thousands of
people who find their rights, as citizens of this State, to human-rights informed, mental health
care is not being met. | would hope the legislators will seriously consider my own submission
as well as the submissions of other key stakeholders, service users, their family, friends, and
carers.



