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Introduction 

1. Ireland’s corporation tax regime is a core part of our economic policy mix and is a long-

standing anchor of our offering on foreign direct investment (FDI). The 12.5% rate, which 

applies to a broad base, is internationally competitive and is notable for its long term 

stability. Certainty, transparency and a commitment to open engagement with 

stakeholders are cornerstones of the corporate tax regime. 

 

2. 2013 saw a shift in the international tax landscape with the commencement of the OECD 

Base Erosion and Profit Shifting (BEPS) project. The resulting BEPS reports, published in 

October 2015, marked a fundamental shift in the international tax landscape for the 

taxation of multi-national enterprises. It also marked the commencement of an intensive 

period of legislative change across EU and OECD countries, as existing legislation is 

updated and new rules introduced to implement the agreed new standards.  

 

3. Ireland has been to the forefront in implementing the BEPS recommendations. In line with 

the plan set out in the Corporation Tax Roadmap1, Ireland has taken significant concrete 

actions to ensure the corporation tax code is in line with agreed international standards. 

Recent measures include the introduction of new ATAD-compliant Controlled Foreign 

Company rules, exit tax and anti-hybrid rules; updating and expanding Ireland’s transfer 

pricing rules; and implementing the 6th Directive on Administrative Co-operation.  

 

4. Ireland has also been, and will continue to be, pro-active in taking steps at domestic level 

to ensure that our corporate tax regime remains competitive and continues to contribute 

to employment and economic growth, while also meeting the newly-agreed international 

tax standards. 

 

5. The international tax environment remains in flux. Since the publication of the BEPS 

reports in 2015 there have been significant further developments, most notably the 

agreement of comprehensive US tax reform at the end of 2017 and an intensified debate 

on the taxation impacts of digitalisation at EU and OECD level.  

 

6. The primary forum for this ongoing work is the OECD Inclusive Framework on BEPS. This 

group published the “Programme of Work to Develop a Consensus Solution to the Tax 

Challenges Arising from the Digitalisation of the Economy” in 2019. This work plan 

provides a mandate to the various OECD technical working groups to work on the 

technical detail of finding a sustainable globally agreed solution to addressing the tax 

challenges of digitalisation. This work is discussed in further detail below. 

                                                   
1 https://assets.gov.ie/4158/101218132506-74b4db520e844588b3d116067cec9784.pdf 
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7. Against this background of ongoing international change, it is important to support an 

environment of certainty for substantive business investment and job creation in Ireland. 

In 2020 businesses are facing unprecedented challenges as a result of the COVID-19 

pandemic and related public health measures, while also preparing for the end of the 

Brexit transition period on 31 December 2020. Ireland’s long-standing commitment to 

sustaining an attractive, stable and transparent corporate tax regime provides certainty to 

businesses and allows us to compete legitimately to attract genuine substantive 

investment in the State. 

 

8. This TSG paper therefore contains: 

 An overview of trends in Corporation Tax receipts; 

 An update on the commitments to further action on corporate tax reform, as set out 

in the Corporation Tax Roadmap published in September 2018; 

 Discussion on progress to date and next steps in the transposition of the Anti-Tax 

Avoidance Directive (ATAD); 

 An update on the implementation of other BEPS recommendations; 

 An update on developments in the Apple State aid case; 

 Consideration of a number of domestic reforms aimed at supporting business 

activities in Ireland; and 

 Consideration of Ireland’s position in the ongoing debate on international tax reform. 
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Tax Trends  

9. As with most other tax-heads, net CT receipts fell significantly during the global financial 

crisis. However, net CT receipts recovered from 2012 and experienced a level shift in 

2015, when receipts of €6.87 billion represented an increase of €2.26 billion, or 49%, on 

the 2014 receipts. This was also the first time post-recession that CT receipts exceeded 

the previous annual peak of circa €6.7 billion, recorded in 2006, as shown by the chart 

and table below.  

 

 

2020* 2019 2018 2017 2016 

€10,185m €10,887m €10,387m €8,201m €7,352m 

2015 2014 2013 2012 2011 

€6,873m €4,617m €4,270m €4,215m €3,500m 

2010 2009 2008 2007 2006# 

€3,944m €3,889m €5,071m €6,393m €6,685m 

   
* Estimated             
# Pre-recession peak (by value) 
Sources:  Revenue Commissioners (2006-2019 actual receipts); April 2020 Stability Programme Update (2020 estimated receipts) 
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10. Net corporation tax (CT) receipts in 2019 were €10.9 billion, an additional yield of €0.5 

billion (under 5%) in comparison to 2018 (€10.4 billion). CT was the third largest tax-head, 

accounting for 18.4% (2018: 18.77%) of total net tax receipts2 of €59.3 billion (2018: €55.6 

billion). CT receipts for 2019 were initially projected to be €9.98 billion (as per the April 

2019 Stability Programme Update), so the final outturn represents an over-performance 

against projections of circa €0.9 billion. This reflects the enhanced profitability enjoyed by 

companies in a buoyant economy which was at or near the peak of the business cycle. 

 

11. Revenue analysis shows that increases in CT receipts over the period 2015 to 2019 are 

attributable to a variety of reasons, including improved trading conditions, the exhaustion 

of historical losses from the recession and positive currency fluctuations. The increases 

are broad based – tax receipts from smaller companies increased more quickly in 2017 

and 2019 than those from large companies. There are also increases in the numbers of 

companies (of all sizes) paying tax and across most economic sectors. 

 

12. In June 2020, the Revenue Commissioners published “Corporation Tax 2019 Payments 

and 2018 Returns”3, the latest in a series of annual papers by Revenue on CT payments 

and CT returns. Revenue’s analysis of 2018 tax returns shows that most sectors 

maintained their profitability from 2017 to 2018. In total, companies reported trading profits 

taxable at 12.5% of €182.7 billion in 2018 returns, an increase of €23.7 billion or 15% on 

the prior year (2017: €159 billion).  

 

13. Over 56,300 companies recorded current year losses, totalling €10,288m, in 2018. This 

represented a small decrease (less than 1%) on the 2017 number of claimants (56,800), 

but a significant decrease (€2.4 billion or 19%) in the value of losses incurred as compared 

to 2017 (€12,726m), reflecting the improved trading conditions in 2018. Approximately 

25,400 companies used losses in 2018, totalling €13 billion, to offset against taxable 

profits, at a cost to the Exchequer of €1.7 billion. 

 
14. There were over 2 million employments in 2018 (circa 870,000 of which were recorded in 

multinational companies) with combined Income Tax, USC and PRSI payments for their 

employees of €20 billion (of which €11.5 billion related to employees of multinationals). 

Average earnings (and consequently average tax payments) were highest among 

employees of foreign-owned multinationals. The 2018 returns also show that foreign-

owned multinationals accounted for 77% of the total CT liability and 44% of employment 

taxes, while employing around 27% of company employees. The equivalent figures for 

2017 were 77%, 43% and 28%4. 

                                                   
2 https://www.gov.ie/en/publication/f84de-revised-exchequer-statement-december-2019/ 
3 https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf 
4 https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2019.pdf 

https://www.gov.ie/en/publication/f84de-revised-exchequer-statement-december-2019/
https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
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Corporation Tax Paid by Sector 2019 and 2018 (€m) 

 

Sector 2019           
€m 

2018           
€m 

Variance 
€m 

Variance               
%  

Manufacturing 2,917 3,219 (302) -9% 

Financial and insurance activities 2,478 2,106 372 18% 

Wholesale and retail trade 1,861 768 1,093 142% 

Administrative and support services 1,167 772 395 51% 

Information and communication 1,120 2,095 (975) -47% 

Professional, scientific and technical activities 357 341 16 5% 

Construction 336 262 74 28% 

Transportation and storage 160 283 (123) -43% 

Real estate activities 151 129 22 17% 

Accommodation and food services 118 119 (1) -1% 

Mining, quarrying and utilities  100 149 (49) -33% 

Other sectors 77 67 10 15% 

Agriculture, forestry and fishing 46 77 (31) -40% 

Total 10,887 10,387 500 27% 

Source: https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf 
 

 

15. At end-March 2020, tax receipts were 1.1% (€138 million) higher than in the first quarter 

of 2019, mainly due to strong annual growth in the early part of 2020. However, projections 

for the rest of 2020 and future years have been revised in response to the COVID-19 

pandemic. While this is, first and foremost, a public health emergency, it has also resulted 

in an extraordinary reversal in the public finances. The “April 2020 Stability Programme 

Update” reported that aggregate tax receipts moved onto a sharp downward trajectory in 

March 2020. This is due, in the first instance, to forbearance measures designed to provide 

cash-flow support to firms (mainly deferred VAT payments). Total tax revenue is projected 

to decline significantly in 2020 across all tax heads.  

 

https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
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Concentration of Corporation Tax Receipts 

16. Corporation Tax receipts in Ireland are concentrated with a high proportion of receipts 

coming from a small number of companies in the multinational sector. While there are 

variations from year to year, the level of concentration has been relatively stable over 

recent years.  

 

17. Revenue data5 shows that receipts remained concentrated in 2019, with the 10 largest CT 

payers accounting for €4,390 million or 40% of net CT receipts. However, it is notable that 

this concentration has declined from a high of 45% in 2018 (a peak that was influenced by 

certain one-off factors in 2018) and that the number of net CT contributors also continued 

to increase.  

 

18. As a country that has been consistently successful in attracting leading multi-nationals to 

locate here, and given Ireland’s level of integration with the global economy, it is not 

surprising that our corporation tax base has become concentrated. 

 

19. However, there are risks associated with this concentration in corporation tax receipts. CT 

receipts represent a sizable element (18.4% in 2019) of Ireland’s overall Exchequer tax 

receipts. The share of CT receipts provided by the “Top 10” tax paying companies for 2019 

was 40%, a decrease from the 2018 figure of 45%. This means that corporation tax 

payments of these top ten payers accounted for approximately 8% of total 2019 taxation 

receipts6. 

 

20. The 2018 high of 45% was influenced by identified one-off factors including changes to 

accounting standards affecting 2018 receipts. Excluding those factors, the adjusted 

concentration in 2018 was 43%. It is also clear from the aggregate data in the Revenue 

report3 that there is a year-on-year churn of the companies who encompass the Top 10 

taxpayers.  

 

21. The proportion of corporation tax receipts derived from the multinational sector in 2019 

remained at the same as in 2018, at 77%. 

 

22. Steps have been taken in recent years to broaden the corporation tax base, including 

through the introduction of the 80% cap on capital allowances for intangible assets in 

Budget 2018 and the introduction of a broader Exit Tax regime in Budget 2019. 

                                                   
5 “Corporation Tax 2019 Payments and 2018 Returns” (https://www.revenue.ie/en/corporate/documents/research/ct-

analysis-2020.pdf) 
 
6 Calculated as follows: €4,390 million paid by the 10 largest CT payers (per Revenue data5) divided by total net tax 

receipts (per the December 2019 Exchequer Statement2) of €59.3 billion.  

https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
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23. Measures have also been taken to support start-up and SME businesses, including the 

extension of the 3-year start-up relief in Budget 2019. 

 

24. The concentration of corporation tax receipts will continue to be monitored, so that the 

risks of over-reliance on potentially cyclical or over-concentrated CT receipts can be 

understood and mitigated. 

 

25. A range of base broadening measures have been introduced over the last decade with a 

view to broadening the overall tax base. These include: 

 the introduction of the Universal Social Charge, the Local Property Tax and the sugar-

sweetened drinks tax; 

 the increase in VAT for tourism related goods and services in Budget 2019; 

 the increase in the commercial (non-residential) Stamp Duty rate from 2% to 6% in 

Budget 2018; 

 the increase in the betting duty levy from 1% to 2% in Budget 2019; 

 the cessation of certain tax reliefs, such as the Home Renovation Incentive and the 

Start your own Business Relief, and;  

 the continued a roll-out of enhanced taxation compliance measures.  

 

26. This broadening of the base in recent years has allowed scope for the Government to 

introduce emergency support and stimulus measures in the current year, to support 

businesses facing the challenges arising from the COVID-19 pandemic. Further 

information on these measures is contained in the COVID-19 TSG paper. 
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Update on CT Roadmap – Ireland’s 
Commitments to Further Action 

27. Ireland’s Corporation Tax Roadmap7, published in September 2018, set out the detail of 

12 significant actions already taken with respect to Corporation Tax reform. It also set out 

a further 11 commitments to future action, and an update on progress in meeting those 

commitments is summarised below. This consistent progress clearly demonstrates 

Ireland’s ongoing commitment to the process of global tax reform. 

                                                   
7 https://www.gov.ie/en/publication/b1fbf8-irelands-corporation-tax-roadmap/ 

No. Commitment Action to be taken by Ireland & 2020 Update 

1 Controlled Foreign Company 

(CFC) rules  

 

(BEPS Action 4, ATAD 

Article 4 and Coffey 

Recommendation) 

 

Legislation will be introduced in Finance Bill 2018 to 

introduce CFC rules with effect from 1 January 2019.  

 

Update: CFC rules introduced in Finance Act 2018 

 

2 General Anti-Abuse Rule  

(ATAD Article 6) 

 

No further action is needed given the robustness of 

Ireland’s longstanding General Anti-Avoidance Rule. 

 

Update: ATAD commitment met 

  

3 BEPS Multilateral Instrument 

 

(BEPS Actions 2, 5, 6, 14 and 

15)  

The final legislative steps required to allow Ireland to 

complete the ratification of the Multilateral Instrument 

will be taken in Finance Bill 2018.  

 

Update: Ratification of the Multilateral Instrument was 

completed by Ireland in January 2019 and the 

Instrument is now in force.  

 

4 Exit Tax  

 

(ATAD Article 5 and Coffey 

Recommendation) 

Legislation will be introduced to replace the current 

provisions with an ATAD-compliant exit tax to take 

effect no later than 1 January 2020.  

 

Update: ATAD-compliant Exit Tax introduced in 

Finance Act 2018 

 

https://www.gov.ie/en/publication/b1fbf8-irelands-corporation-tax-roadmap/
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No. Commitment Action to be taken by Ireland & 2020 Update 

5 Interest Limitation rules   

 

(BEPS Action 4, ATAD 

Article 4 and Coffey 

Recommendation) 

Ireland will introduce an ATAD-compliant interest 

limitation rule. The timing of that legislation will be 

determined following further engagement with the 

European Commission.  

 

Update: Ireland remains of the view that our national 

targeted rules for preventing BEPS risks are equally 

effective to the ATAD interest limitation rule. However, 

the process of transposition has been advanced from 

the original planned deadline of end-2023 – see further 

detail in the next section.  

 

6 Hybrid Mismatch Rules  

 

(BEPS Article 2, ATAD Article 

9 & 9a) 

 

Legislation will be introduced in Finance Bill 2019 to 

implement anti-hybrid rules and further legislation will 

be introduced in a subsequent Finance Bill to introduce 

anti-reverse-hybrid rules.  

 

Update: ATAD-compliant anti-hybrid rules were 

introduced in Finance Bill 2019. Transposition of anti-

reverse-hybrid rules is planned for 2021, in line with the 

schedule set out in ATAD. 

 

7 Transfer Pricing Rules  

 

(BEPS Actions 8-10 & Action 

13, Coffey Recommendation) 

 

Legislation will be introduced in Finance Bill 2019 to 

update Ireland’s transfer pricing rules. It is intended to 

launch a public consultation in early 2019 and this may 

include consideration of whether any additional 

changes to Ireland’s tax code are needed to ensure TP 

rules are fully effective in ensuring tax is paid where 

value is created and do not facilitate the transfer of 

profits to jurisdictions other than where value-creating 

activity takes place. 

 

Update:  Finance Act 2019 incorporated the OECD 

2017 Transfer Pricing Guidelines into domestic 

legislation and extended transfer pricing rules to cross-

border non-trading, and capital transactions. It also 

provided for the extension of the rules to SMEs but this 

is subject to a Ministerial commencement order due to 

the current uncertain business environment.  
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No. Commitment Action to be taken by Ireland & 2020 Update 

8  Consideration of a Territorial 

Regime 

 

(Coffey Recommendation) 

It is intended that a public consultation will be launched 

in early 2019, seeking further input on the alternative 

options of moving to a territorial regime or conducting a 

substantial review and simplification of the rules for the 

computation of double tax relief. 

 

Update: Consideration of moving to a territorial system 

of taxation has been deferred until there is greater 

certainty around the international taxation environment.  

 

9 Mandatory Disclosure Rules 

 

(BEPS action 12, DAC6, and 

Coffey Recommendation) 

Legislation will be introduced in Finance Bill 2019 to 

ensure that Ireland fully implements the DAC6 

Directive.  

 

Update: Legislation was introduced in Finance Act 

2019.  

 

10 Dispute Resolution   

 

(BEPS Action 14 and EU  

Dispute Resolution 

Mechanism Directive) 

 

 

Regulations will be issued before July 2019 to 

implement the Dispute Resolution Mechanism 

Directive and provide Irish taxpayers with access to this 

new arbitration framework.  

 

Update: Regulations issued at end of June 2019 

transposing this Directive.  

 

11 International Mutual 

Assistance Bill 

 

(Coffey Recommendation) 

Work is ongoing on finalising the drafting of this Bill with 

a view to publishing a Bill before the end of 2018. 

 

Update: Drafting on the Bill continues.  It is hoped to 

publish a Bill by the end of 2020.  
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Implementation of EU Anti-Tax Avoidance 
Directives 

28. Following the publication of the BEPS reports in October 2015, agreement was reached 

at EU level to progress five separate anti-avoidance measures via the Anti-Tax Avoidance 

Directives (ATADs) agreed in 2016 and 2017. 

 

29. Work on three of these measures is now complete – new Controlled Foreign Company 

(CFC) rules and a revised Exit Tax were introduced in Finance Bill 2018 and Ireland’s 

existing General Anti-Abuse Rule (GAAR) already meets the required ATAD standard. 

 

30. Work is continuing on the two remaining measures – anti-hybrid / reverse-hybrid rules and 

an interest limitation ratio.  

 

Anti-Hybrid and Anti-Reverse Hybrid Rules 

31. Anti-hybrid rules are intended to counteract tax mismatches where the same expenditure 

item is deductible in more than one jurisdiction, or where expenditure is deductible but the 

corresponding income is not fully taxable. The first and most substantial part of anti-hybrid 

rules was transposed on schedule in Finance Bill 2019, taking effect from 1 January 2020. 

 

32. The remaining anti-reverse-hybrid rules are due for transposition by end-2021, to take 

effect from 1 January 2022. A process of stakeholder consultation on these provisions will 

commence in early 2021.  

  

Interest Limitation Rules  

33. Following from the Common Approach agreed in BEPS Action 4, ATAD requires Member 

States to implement an interest limitation ratio, designed to limit the ability of entities to 

deduct net borrowing costs in a given year to a maximum of 30% of Earnings Before 

Interest, Tax, Depreciation and Amortisation (EBITDA). 

 

34. The general implementation date for the ATAD interest limitation rule was 1 January 2019, 

but a derogation is provided in Article 11, such that Member States having national 

targeted rules for preventing BEPS risks which are equally effective to the ATAD interest 

limitation ratio may defer implementation until 1 January 2024 (or until agreement on a 

minimum standard for BEPS Action 4 is reached at OECD level, if sooner). 
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35. Ireland’s existing interest limitation rules are different in structure to the ATAD rule. They 

are purpose-based tests designed to limit qualifying borrowings, supplemented by 

extensive anti-avoidance provisions relating to connected party transactions.  

 

36. It is the opinion of the Department of Finance, supported by case study data, that Ireland’s 

existing interest rules are at least equally effective at preventing interest-related BEPS 

risks to the rules contained in the Directive. However the European Commission have 

assessed applications for derogation using a ratio-based approach. As the Irish targeted 

national rules are structurally different to the ATAD EBITDA ratio rule, the data collected 

for the purposes of administering and enforcing our domestic regime does not provide the 

data points necessary to demonstrate a hypothetical EBITDA outcome. 

 

37. As a result, the European Commission commenced infringement proceedings in 2019, 

issuing a reasoned opinion in November 2019. This is one of 19 infringement proceedings 

that the Commission has commenced against various Member States relating to various 

aspects of ATAD transposition. 

 

38. While we remain of the view that the extended deadline of 1 January 2024 should apply, 

work has commenced to bring forward the transposition process. However, the effects of 

the COVID-19 pandemic and the expected end of the Brexit transition period at end-

December 2020 most also be considered in progressing the transposition. 

 

39. Introduction of the ATAD interest limitation rule will be complex. While other ATAD 

measures enacted to date, such as the CFC and anti-hybrid measures, were targeted at 

specific BEPS strategies, the ATAD interest limitation rule is not targeted at specific types 

of “bad” borrowings; rather, it imposes an overall limit on all interest deductions, for 

whatever purpose. It is therefore of relevance to all taxpayers with borrowings, i.e. the vast 

majority of businesses.  

 

40. Engagement with businesses and advisors during the drafting process is of particular 

importance to avoid undue complexity and unintended consequences with this measure. 

The key challenge when integrating the new ATAD rule will be to deliver a system which 

is understandable and easy for both business and Revenue to administer, while also 

retaining the necessary protections for the tax base. 
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I N T E R E ST  L I M I T AT I O N  –  C O V I D - 1 9  AN D  B R E X I T  C O N SI D E R AT I O N S  

41. The COVID-19 pandemic has had an unprecedented impact on the Irish economy, with 

consequential effects reaching far beyond the public health measures and immediate 

financial challenges for businesses. Specifically with regard to the ATAD transposition 

process, the crisis has resulted in:  

 significantly lower or even negative EBITDAs and increased borrowing, whose 

combined effect has the potential to impose a significantly greater restriction than 

originally intended, and 

 a reduced capacity for stakeholder engagement at both design and implementation 

phase, as businesses, the government and officials focus on challenges arising from 

public health measures. 

 

42. Brexit is a further constraint on stakeholders’ capacity for engagement during the 

transposition process. Following the UK’s decision not to apply for an extension, it is now 

confirmed that the transition period will conclude at end-2020. Businesses are now 

preparing on the expectation that only a limited trade deal will be agreed, or no trade deal 

at all meaning that the UK and EU would trade on WTO terms from 1 January 2021. 

 

43. Brexit also has the potential to lead to reduced EBITDAs and increased borrowings, 

thereby resulting in a greater interest restriction under ATAD than may have been 

intended. Research8 indicates an expectation that among Irish companies that Brexit will 

cause further declines in their EBITDAs, due to increased costs and reduced revenue. 

 

I N T E R E ST  L I M I T AT I O N  –  T R AN S P O S I T I O N  C O N S I D E R AT I O N S  

44. While a ratio-based limitation on interest deductions may appear to be a relatively 

straightforward concept, the ATAD requirements are quite detailed and will involve 

consideration of a range of policy options. As with other ATAD measures, the Directives 

provide a certain amount of optionality to Member States in the transposition process.  

 

45. For example, ATAD permits nine initial policy choices:   

 

i. The rate at which to set the ratio, up to the permitted maximum of 30% of EBITDA. 

 

ii. The option to include a de minimis threshold below which net interest in a tax period 

is fully deductible. Should a de minimis threshold be introduced, this may require 

consideration of anti-fragmentation rules to prevent the activities of one company 

being split up to avail of multiple €3 million thresholds.  

                                                   
8 https://dbei.gov.ie/en/Publications/Brexit-A-National-SME-Study.html and https://www.gov.ie/en/publication/4cfaba-sme-
credit-demand-survey-october-2018-to-march-2019/ 

https://dbei.gov.ie/en/Publications/Brexit-A-National-SME-Study.html
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iii. Whether to treat a group of companies as a single ‘taxpayer’ for interest limitation 

purposes and therefore apply the interest limitation rule (including the de minimis 

threshold if relevant) on a group basis. For Member States (including Ireland) that 

do not include provisions for the taxation of groups on an overall or “consolidated” 

basis, the option to introduce notional local group provisions is allowed, which would 

require decisions as to how such a group would be defined.  

 

iv. Whether to apply a worldwide consolidated group ratio rule (a “group escape” option 

to assess a company’s interest expense in the context of the wider group position) 

whereby either a taxpayer would be allowed to: 

a. fully deduct net interest where its equity/total assets ratio is not more than 2% 

lower than the equivalent ratio for the consolidated group; or 

b. deduct net interest up to the consolidated group’s external borrowings/EBITDA 

ratio. 

 

v. ATAD allows Member States to choose to adopt one of three options for the carry 

forward and/or carry back of non-deductible interest and excess interest capacity. 

ATAD permits granting the right to: 

a. carry forward indefinitely any net interest which is not deductible in the current 

tax period; or 

b. carry forward indefinitely and to carry back, for a maximum of three years, net 

interest that cannot be deducted in the current period; or 

c. carry forward indefinitely net interest which cannot be deducted in the current 

period as well as the carry forward, for a maximum period of five years, of 

unused interest capacity.  

 

vi. Whether to ‘grandfather’ loans that were concluded before 17 June 2016 (when the 

Directive was agreed) and which are not subsequently modified. Consideration 

would be required of what would constitute a material modification for this purpose.  

 

vii. ATAD permits exclusion from the scope of the provisions of interest on loans used 

to fund long-term public infrastructure projects where the project operator, borrowing 

costs, assets and income are all in the European Union. This would require 

consideration of how such projects would be defined to ensure the exclusion would 

operate as intended. 

 

viii. ATAD permits the exclusion of ‘standalone entities’ from the scope of the interest 

limitation rule (i.e. those that are not part of a consolidated group for accounting 

purposes and which have no ‘associated enterprise’ or permanent establishment). 
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However complexities exist in the ATAD wording of ‘associated enterprise’ that will 

need to be resolved in the transposition. 

 

ix. ATAD permits the exclusion of ‘financial institutions’ and insurance undertakings 

from the scope of the interest limitation rule.  

 

46. It is also expected that the detailed drafting of legislation will give rise to a range of further, 

more technical policy choices. These will include matters such as the accounting 

frameworks to be recognised and how certain concepts could be defined in Irish law.  

 

I N T EG R AT I O N  W I T H  E X I ST I N G  D O M E ST I C  I N T E R E ST  R U L ES  

47. The process of transposition will also require consideration of how a new EBITDA ratio 

would integrate with Ireland’s existing and robust domestic provisions aimed at preventing 

the use of interest for the purposes of BEPS.  

 

48. Ireland’s existing interest rules are a key protection for our tax base, and detailed scrutiny 

of any proposed changes to these rules is required in order to mitigate any risk to the 

Exchequer.  

 

C O N SI D E R AT I O N  F O R  D I S C U S S I O N  –  R E V I S I O N  O F  T R AN S P O S I T I O N  

T I M EL I N E  

49. Having regard to all of the factors set out above, transposition of the ATAD Interest 

Limitation provision in Finance Bill 2020 would appear to pose significant risks. These 

include a significant risk of unintended consequences from technical decisions taken in 

the drafting process due to the significant limits on the ability of businesses and 

representative bodies to engage in consultation processes having regard to the pressing 

wider economic challenges. There would also be Exchequer risks, arising from any 

amendments to the pre-existing interest provisions during the transposition process, but 

also from the wider consequences to businesses if an unduly or unintentionally restrictive 

limitation provision were to take effect in an already challenging trading environment. 

 

50. Taking these factors into account, it is proposed that it may be appropriate to continue to 

make progress on transposition in 2020, with a view to producing a detailed Feedback 

Statement for consultation with stakeholders by end-2020. This would allow for an iterative 

consultation process to take place in the first half of 2021, with the final legislation to be 

introduced in Finance Bill 2021, to take effect from 1 January 2022. 

 

51. The views of TSG members are invited on the transposition timeline. 
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Update on the Implementation of other BEPS 
recommendations 

52. BEPS Actions 8 to 10 developed new OECD transfer pricing guidelines with a particular 

focus on the taxation of intangibles. As had been set out in Ireland’s Corporation Tax 

Roadmap, Ireland’s transfer pricing rules were updated in Finance Act 2019 to incorporate 

the latest OECD guidelines into Irish law. The changes in Finance Act 2019 represent a 

broad reform of Ireland’s transfer pricing rules to ensure they are in line with international 

best practice.  

 

53. BEPS Action 12 recommended the introduction of mandatory disclosure rules in respect 

of transactions that met certain hallmarks. Ireland was one of only 3 EU Member States 

to already have a mandatory reporting regime in place. The regime requires tax advisers 

to notify Revenue when they promote or implement certain tax planning arrangements that 

meet the hallmarks of aggressive planning. This ensures Revenue have the information 

they need to ensure aggressive tax avoidance can be challenged.  

 

54. The DAC6 Directive, which sought to implement BEPS Action 12 across the EU, requires 

Member States to introduce a common mandatory disclosure regime and to share all 

reports received with each other. As had been set out in the Corporation Tax Roadmap, 

Ireland introduced legislation in Finance Act 2019 to implement DAC6. Changes to the 

deadlines for reporting under DAC6 were agreed at EU level in response to COVID-19 

and these changes have been implemented by Ireland.  

 

55. BEPS Action 14 made recommendations in respect of how to improve the resolution of 

disputes among tax authorities. This work led to the Tax Dispute Resolution Mechanism 

(DRM) Directive being agreed at EU level to enhance the framework for mandatory binding 

arbitration of tax disputes in EU law. This Directive has now been implemented in Ireland 

by way of Regulations. 
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Update on Apple State Aid Case 

56. In July 2020 the General Court of the European Union (GCEU) issued its judgement in the 

appeal of the European Commission’s 2016 Decision which alleged that Ireland granted 

illegal State aid to two Apple companies operating in Ireland through branches – Apple 

Sales International (ASI) and Apple Operations Europe (AOE). 

 

57. The GCEU annulled the Commission’s State aid Decision, finding in favour of Ireland and 

Apple. The Court rejected all three lines of reasoning put forward by the Commission: 

 The General Court annulled the Commission’s primary line of reasoning, which 

claimed that the profits derived from the Apple IP licences should have been 

allocated to ASI and AOE’s Irish branches and the profits of that IP taxed in Ireland.  

 The General Court annulled the subsidiary line of reasoning which argued that, even 

if the Commission were to accept that Apple IP licences should not have been 

allocated to ASI and AOE’s Irish branches, the profit allocation methods endorsed 

by the opinions had led to a result departing from a market-based outcome. 

 The General Court annulled the alternative line of reasoning whereby the 

Commission claimed that the tax opinions were the result of discretion exercised 

by Revenue. 

 

58. The judgement of the GCEU can be appealed to the Court of Justice of the European 

Union (CJEU) up to 2 months and 10 days from the date of the GCEU’s judgement, giving 

a deadline of the 25th September 2020. An appeal to the CJEU must be an appeal on a 

point, or points, of law. The party appealing may challenge the GCEU’s interpretation of 

the State aid rules and the application of them to the case, but not the facts of the case.  

 

59. The State recovered the alleged State aid from Apple of circa €14.3 billion (which is the 

principal and relevant EU interest), with the final payment made in early September 2018. 

The alleged State aid has been placed into an Escrow Fund with the proceeds being 

released only when there has been a final determination in the European Courts over the 

validity of the Commission’s Decision. 

 

60. If an appeal to the CJEU is made, it could take up to two years before the case would be 

ultimately concluded. In this scenario, the alleged State aid would remain in the Escrow 

Fund until a final determination is made by the European Courts 

 

61. If, after a period of two months and 10 days, there is no appeal by any party, the judgment 

of the GCEU would constitute a final judgement. In these circumstances, the monies 

currently held in the Escrow Fund would be transferred to Apple and the Escrow Fund 

dissolved.  
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Supporting Investment & Activity in Ireland 

62. In addition to the work ongoing to meet our international commitments for corporation tax 

reform, the annual process of tax reviews and consideration of domestic measures is also 

taking place. Three such issues are set out in further detail below. 

 

Accelerated Capital Allowance scheme for Energy 
Efficient Equipment 

D E S C R I PT I O N  O F  T H E  S C H EM E   

63. Finance Act 2008 introduced the Accelerated Capital Allowance (ACA) scheme for Energy 

Efficient Equipment (EEE). The scheme provides a tax incentive for companies and sole-

traders who invest in highly EEE. The purpose of the scheme is to improve the overall 

energy efficiency of Irish companies and sole-traders and to aid Ireland in meeting our 

national targets and binding and non-binding EU targets on energy savings and the 

reduction of carbon emissions. 

 

64. The ACA scheme is based on the existing and long-standing approach to the treatment of 

capital allowances for plant and machinery, whereby wear and tear can be taken into 

account as a deduction for tax purposes. In general, such capital allowances are claimed 

at a rate of 12.5% annually, over eight years.  

 

65. The ACA scheme allows taxpayers to deduct the full cost of expenditure on eligible 

equipment from taxable profits in the year of purchase. The benefit to the taxpayers is thus 

from a cash flow perspective, incentivising businesses to choose a qualifying energy 

efficient option when purchasing equipment.  

 

66. The scheme is provided for under section 285A(4) of the Taxes Consolidation Act, 1997 

(TCA). Equipment must fall within one of the 10 classes of technology specified in 

Schedule 4A of the TCA. This schedule also lists the minimum expenditure requirements 

to qualify for the scheme. 

 

67. In order for equipment to qualify for the scheme it must meet detailed energy efficiency 

criteria as set by the Sustainable Energy Authority of Ireland (SEAI). Products which meet 

these criteria are listed on the SEAI’s ACA Register which provides a benchmark register 

of best in class energy efficient products. 
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68. There are 10 classes of technology eligible for the ACA scheme: 

 Motors and Drives 

 Lighting 

 Building Energy Management Systems 

 Information and Communication Technology 

 Heating and Electricity Provision 

 Process and Heating, Ventilation and Air-Conditioning Control Systems  

 Electric and Alternative Fuel Vehicles  

 Refrigeration and Cooling Systems  

 Electro-mechanical Systems  

 Catering and Hospitality Equipment  

 

69. ACA on EEE is claimed through the normal self-assessment provisions, there is no 

requirement to obtain prior approval for capital expenditure on the equipment. The 

allowance should be claimed on the claimant’s return of income – the Form CT1 for a 

company or Form 11 for a sole trader. 

 

70. The ACA scheme for EEE is scheduled to expire on 31 December 2020. The scheme is 

currently being reviewed in accordance with guidelines for best practice for the evaluation 

of tax expenditures9. This review will consider the potential extension of the scheme and 

amongst other possible amendments. 

P O L I C Y  R AT I O N AL E  

71. The ACA scheme seeks to address significant market failures for companies and sole-

traders who may, under beneficial conditions, wish to invest in energy efficient products 

or technologies. 

 Inefficient products result in greater negative externalities such as increased carbon 

emissions. 

 Short–term focus can result in a customer purchasing a product which may be 

cheaper up-front, but which is less cost effective in the long-term due to higher 

operating costs.  

 A lack of awareness or lack of information with regards to differences in energy 

efficient products and/or objective differences between products, which can 

negatively impact on taxpayers’ purchasing habits.  

 Low market demand resulting from this may provide a lack of incentive for innovators 

and manufacturers to expand research and development and bring new products to 

the market. For similar reasons, innovators and manufacturers might find it difficult to 

access capital or credit.  

                                                   
9 Report on Tax Expenditures - Incorporating Department of Finance Guidelines for Tax Expenditure Evaluation 
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72. The ACA EEE scheme aims to contribute toward both national and European energy 

efficiency targets. The Energy Efficiency Directive (EED), approved in 2012, is intended is 

to help citizens, public authorities and businesses to better manage their energy 

consumption, by linking existing national measures with EU targets. It established a set of 

binding measures on member states, which were designed to help the EU reach its 20% 

energy efficiency target for 2020.  

 

73. Improving Ireland's energy efficiency is a fundamental part of Ireland's energy policy. The 

National Energy Efficiency Action Plan (NEEAP) outlines Ireland’s commitment to 

improving our energy efficiency and specifies the actions we are taking to meet our energy 

efficiency targets. As part of this plan, the Government committed itself to achieving a 20% 

reduction in energy demand across the whole of the economy by 2020 through energy 

efficiency measures. In order to act as a leader in energy efficiency, the public sector was 

set a more challenging target of improving its energy efficiency by 33% by 2020.  

 

74. There are a number of policy and strategy documents that are relevant to and which 

complement the NEEAP. The National Mitigation Plan (NMP) sets out how Ireland will 

transition to a low carbon, climate resilient and environmentally sustainable economy. The 

NMP, which will be revised every 5 years, focuses on climate action and emissions 

reduction and outlines policies and measures in place and under consideration to reach 

national climate goals. Energy Efficiency has a key role to play in the NMP and its chapter 

on “Energy Efficiency in the Built Environment” focuses on the importance of energy 

efficiency measures to achieving a low carbon economy and society. 

 

U PT AK E  O F  T H E  AC A E E E  S C H EM E  

75. Analysis of the most recently available data indicates that the aggregate number of claims 

and annual exchequer cost associated with the scheme has increased considerably in 

2017 and 2018 as shown in the chart below. The preceding period from 2009 to 2016 saw 

a relatively stagnant number of annual claims with the annual exchequer cost varying to a 

slightly greater degree across those years.  

 

76. The recent rise in claims demonstrates that awareness of the scheme has increased. This 

increased awareness leads to cash flow benefits for business and contributes toward 

greater energy efficiency in the State.  
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Annual exchequer cost (tax rebates) and claims from ACA EEE 

 

Source: Revenue Commissioners 

 

77. Finance Act 2016 extended the scheme to un-incorporated businesses with effect from 1 

January 2017. This amendment meant sole-traders could now avail of the ACA scheme. 

The chart below demonstrates that the majority of 2017 claimants were sole traders, 

however corporate claimants account for the significant majority of the relief by value, 

indicating a greater investment in EEE by corporate entities. The considerable buy-in from 

sole traders in terms of the number of claims indicates that the scheme has been beneficial 

to these claimants. 

ACA for EEE Claims 2017 

  
Source: Revenue Commissioners 
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78. There was significant uptake among sole traders in 2017 – the first year in which they were 

eligible for the scheme. The chart below shows the breakdown of sole trader claimants in 

2017 by sector. In 2017, 238 sole traders claimed the ACA for EEE. Of note is that over 

75% of sole trader claimants are in the Agriculture, forestry and fishing sector. The sub-

sector Mixed farming accounted for the majority of claims and claim exchequer costs at 

129 claims, totalling €99,000. A total of 58 claimants claimed €46,000 in tax rebates 

outside of the farming, agriculture, forestry and fishing sectors. 

Sole trader claims and exchequer cost by sector, 2017 

 

Source: Revenue Commissioners 

Note: due to reasons of confidentiality ‘other sectors’ cannot be broken down as there are less than 10 

claimants in each sector within. 

 

R E F L EC T I O N S  F O R  T S G  D I S C U S S I O N  

79. Members of the Tax Strategy Group may wish to reflect on the following issues which are 

being considered by officials during the tax expenditure review of the scheme: 

 

A. Should the scheme be extended, i.e. is the policy objective of the scheme still valid? 

Considerations: Energy efficiency continues to be a major objective at both European 

and national levels. In 2018 a new amending Directive on Energy Efficiency 

(2018/2002) was agreed to update the policy framework to 2030 and beyond. The key 

element of the amended directive is a headline energy efficiency target for 2030 of at 

least 32.5%. At a national level, the National Energy Efficiency Action Plan (NEEAP) 

outlines Ireland’s commitment to improving our energy efficiency. It identifies where 

potential for further savings exist, puts in place a new governance structure and 

provides for enhanced project development assistance to better enable public sector 

bodies to identify and develop larger scale energy efficiency projects. 
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B. Should Schedule 4A be amended to include different classes of technology? Are there 

additional classes of energy efficient equipment, not currently included on Schedule 

4A, which could or should come within the terms of the scheme, having regard to its 

underlying objectives? 

Considerations: When introduced in 2008, the ACA included three classes of 

equipment. A further four classes were added in Finance Act (No.2) 2008 and another 

three classes were added as a result of the Finance Act 2010. Are there additional 

new classes that should be considered? Alternatively, should the schedule be 

expanded to provide that all energy efficient equipment is eligible for the scheme? 

 

C. A key driver for the scheme is to contribute to achievement of Ireland’s energy 

efficiency targets. It is currently not possible to quantify the energy savings derived 

from the equipment purchased under the scheme, as information on the less efficient 

equipment which is being replaced is not requested when claiming the ACA on the tax 

return. It is a requirement under Annex V of the Energy Efficiency Directive that energy 

savings claimed towards Energy Efficiency Directive targets are validated.  

Considerations: How can the scheme be amended to allow for better verification of 

energy savings resulting from the scheme, while also balancing administrative burden 

for both claimants and Revenue / SEAI?  

 

Knowledge Development Box 

O V E R V I EW  O F  T H E  K N O W L E D G E  D E V EL O PM E N T  B O X ( K D B )  

80. The Knowledge Development Box (KDB) is an OECD compliant intellectual property (IP) 

regime, which provides for an effective 6.25% rate of corporation tax on income arising 

from qualifying assets, for example, computer programs, and inventions protected by a 

qualifying patent.  

 

81. Small and Medium Enterprises (SMEs) benefit from an expansion of the definition of 

qualifying assets/IP to include inventions that are certified by the Controller of Patents, 

Designs and Trademarks as being novel, non-obvious and useful.  

 

82. The objective of the KDB is to encourage companies to develop IP in Ireland and thereby 

engage in substantive operations that have a high ‘value-add’ for the Irish economy, both 

in the FDI and indigenous sectors. To qualify for the KDB, the qualifying assets must result 

from qualifying R&D activities carried out by the company in Ireland. This meets the 

OECD’s “modified nexus standard”, an approach which provides that a taxpayer may only 

benefit from an IP regime to the extent it can clearly show the incurred expenditure that 

resulted in the qualifying asset(s). 
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ST AT I ST I C S  O N  T H E  K D B  

83. Uptake of the KDB has been low to date, as set out in the table below. In part this is due 

to the restrictive requirements of the relief, required in order to meet the modified nexus 

standard. However it is also in part due to the longer claim window for the KDB as 

compared to other tax expenditures. Companies electing to avail of the KDB must do so 

in their tax return for the accounting period in which the qualifying expenditure is incurred 

and must make the claim within 24 months from the end of that accounting period. Once 

a company elects to avail of the KDB, there is no option to opt out at a later stage. 

 

84.  The 24-month claim window for the KDB hinders the availability of data such that, as of 

the time of writing, only two full years of data and one provisional year of data are available 

in respect of KDB claims, as outlined below: 

Knowledge Development Box: annual cost and number of claimants 

Year Cost of expenditure (€m) Number of claimants 

2016 9.4 12 

2017 10.3 13 

2018 (provisional) 9.0 <10* 

Source: Revenue analysis.  
*less than 10 claimants, the exact number is not shown to protect taxpayer confidentiality. 

E X - P O ST  R E V I EW  O F  T H E  K D B  

85. The KDB was introduced with effect from 1 January 2016 and, as is good practice for tax 

expenditures, the scheme is subject to a sunset clause and is currently set to expire on 31 

December 2020. Under the Department of Finance’s tax expenditure guidelines, a tax 

expenditure of this size should be subject to an ex-post review within 5 years to assess 

the scheme’s relevancy, cost, impact and efficiency. However, in view of the end-2020 

sunset clause, consideration is required in the current year to determine if the relief should 

be rolled over. 

 

86. The limited data as yet available in respect of KDB claims means that little in the way of 

economic analysis could be undertaken at this time. For confidentiality reasons, Revenue 

can provide only limited statistical information in respect of claims and claimants to date. 

For example, Revenue cannot provide a breakdown of claimants by size (small, medium 

or large) of the companies availing of the relief. This position should improve somewhat 

each year, as further data becomes available.  
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87. A policy review of the KDB would also involve consideration of the qualifying criteria and 

operation of the relief. This would ideally be informed, in part, by a public consultation 

seeking input and feedback from businesses and industry stakeholders. While the 

Department generally receives a good response rate to public consultations, it is likely that 

responses would be more limited this year due to the challenges and competing priorities 

posed by COVID-19 and preparations for the end of the Brexit transition period.  

C O N SI D E R AT I O N S F O R  D I S C U S S I O N  B Y  T S G  

88. Due to the mentioned data constraints, low take-up of the relief, as well as the diversion 

of resources to COVID-19 and Brexit related measures, an ex post review of the KDB in 

2020 would be limited in terms of the statistical and detailed analysis that can be done 

with the available data. While further information, reported experiences and feedback 

could be sought from claimants and representative bodies through public consultation, a 

comprehensive review is not possible with the current data limitations. 

 

89. In light of the above considerations, it may be appropriate to provide for an interim 

extension of the KDB in its current form for a specified length of time. Two options for the 

term of the deferral of the review and extension of the sunset clause are outlined below 

for consideration: 

A: One-year deferral and extension 

90. To provide for a one-year extension of the sunset clause in Finance Bill 2020, pending 

completion of an expenditure review in 2021 which would inform any amendments to or 

longer-term extension of the relief.  

 

91. While a one-year extension provides further opportunity for examination of the relief, 

including a public consultation, data constraints would remain an issue for a 2021 review. 

At that stage it could be expected that complete data for three years and partial data for a 

fourth year would be available. Given the low number of claimants, this would still offer 

limited scope for an economic analysis of the relief in 2021, therefore potentially still 

limiting the review to a policy assessment of the relief.  

 

B: Two-year deferral and extension 

92. To provide for a two-year extension of the relief, with a review to be conducted in 2022 

when complete data for four years (2016 to 2019) and partial data for a fifth year (2020) 

would be available.  

 



—— 

28 

 

93. Extending the relief for two years would result in two more years of data being available, 

allowing greater insight into the cost and claimants of the relief, as well as potentially 

allowing for some analysis into any trends in the data. The announcement in 2020 of a 

two-year extension would also provide greater certainty for businesses, in a challenging 

environment where the impact of COVID-19 may persist for a number of years. 

 

94. A two-year extension would also allow consideration of any relevance for the KDB and 

similar regimes of the outcomes of the currently active discussions at OECD level on the 

Pillar 2 proposal which is examining the concept of minimum effective taxation. The exact 

implications of Pillar 2 proposals on regimes like the KDB, which are fully compliant with 

current OECD rules, are not yet clear.  

 

95. Tax Strategy Group members are invited to give their views on the above considerations 

and the proposal to extend the relief for a definite time period, one-year or two-years, such 

that a more detailed review of the KDB can take place in future. 

 

Tax Appeals Commission 

96. An efficient and effective tax appeals process is an essential element to any functioning 

tax system. Efficient and fair administration of the tax system, both by Revenue authorities 

and by appeals bodies, are key factors in supporting businesses and ensuring broad-

based compliance with tax legislation. 

 

97. The Tax Appeals Commission (TAC) was established in March 2016, replacing the former 

Office of the Appeal Commissioners. The objectives for the establishment of the new 

structure included increased transparency and certainty for taxpayers and ensuring that 

the appeals system could be seen as fully independent from Revenue. The main function 

of the Appeal Commissioners is to make determinations on matters that are in dispute 

between taxpayers and Revenue. 

 

98. The Finance (Tax Appeals and Prospectus Regulation) Act 2019, enacted in December 

2019, provided for the establishment of the role of Chairperson of the TAC. Following the 

completion of a recruitment process by the Public Appointments Service, Ms. Marie-Claire 

Maney was appointed as the first Chairperson of the TAC on 1 July 2020. 

 

99. The TAC has transitioned from an office of two Commissioners and four staff in 2016, to 

seven Commissioners (including one Chairperson and four temporary Commissioners) 

and 24 staff as at August 2020. Significant progress has been made on implementing the 

recommendations of the O’Donoghue report on the workload and operations of the TAC, 
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which aim to enable the TAC to address a significant backlog of appeal cases and provide 

an effective and efficient appeals process into the future. 

 

100. Due to public health measures implemented in response to COVID-19, the TAC 

temporarily postponed face-to-face appeal hearings in March 2020. The TAC recently 

resumed the scheduling of hearings from the second week of August, with priority being 

given to previously postponed hearings. Parties to the hearings have the option to attend 

a hearing physically or by way of remote access using video conference facilities. 

 

101. Notwithstanding the challenges arising from COVID-19, the TAC has delivered a 

significant increase in the number of determinations issued, with over 150 

determinations published to date in 2020.  

 

102. In addition to implementing the recommendations of the O’Donoghue report, the 

Department also reviews tax appeals legislation on an ongoing basis to ensure that it is 

functioning as intended. The following two issues have been identified for consideration 

in the context of Finance Bill 2020: 

A. Right of appeal against a surcharge 

B. Appeal Commissioner ceasing to hold office 

 

A: Right of appeal against a surcharge 

103. A surcharge is a type of penalty that applies where tax returns are not submitted on time. 

It takes the form of the inclusion of an additional amount (the surcharge) in the tax 

assessment to which the return relates. Section 1084 TCA 1997 deals with surcharges. 

Subsection (2) applies the surcharge – 5% of the tax liability that would otherwise be 

contained in the assessment where the return is less than 2 months late (subject to a 

maximum of €12,695), and 10% where the return is more than 2 months late (subject to a 

maximum of €63,485). 

 

104. Under strict interpretation of the current legislation, the taxpayer has a right of appeal 

against the imposition of a surcharge. This is because an assessment to tax includes the 

amount of any surcharge. As an assessment is an appealable matter where a person is 

aggrieved by the assessment, an assessment containing a surcharge is also an 

appealable matter.  

 

105. Consideration is being given as to whether it is appropriate to have such a broad scope 

for appeal of a surcharge, given that the amount of the surcharge is a statutory fixed 

percentage and is determined primarily by the amount of the tax liability. If there is no 

dispute about the tax liability itself or about the date of filing of the return (the two criteria 



—— 

30 

 

for determining the application of a surcharge), it does not seem logical that the amount 

of the surcharge can be appealed. 

 

106. The charging of interest on the late payment of tax is also a statutory charge that is 

determined by the amount of the tax liability, the statutory rate of interest and the number 

of days by which payment is late. However, by contrast to the current provisions permitting 

the right of appeal against the imposition of a surcharge, there is no right of appeal against 

an interest charge. 

 

107. A taxpayer aggrieved by the application of a surcharge, who appeals to the TAC in good 

faith and has his or her appeal accepted, would expect there to be a possibility that the 

surcharge might subsequently be reduced or waived. However where the amount of the 

underlying tax liability and the date of submission of the return are not disputed, the Appeal 

Commissioners do not have any discretion to waive a surcharge or to adjust the amount 

of the surcharge. As a result, such appeals inevitably have a pre-determined outcome and 

an unchanged position. 

 

108. This may result in dissatisfaction and frustration for the taxpayer. It may also be 

considered an inefficient process for all parties involved. 

 

109. Therefore, consideration is being given to introducing an amendment in Finance Bill 2020 

to provide that, in general, there is no right of appeal against a surcharge. However, to 

ensure that there are sufficient safeguards for the taxpayer it is suggested that it would be 

appropriate to provide specifically for the right of appeal against the imposition of a 

surcharge in the following limited circumstances:  

 

Circumstance (a): Dispute about the timing of when a return was filed 

110. There may be a legitimate dispute about whether or not a return was actually submitted 

late or about when it was submitted (i.e. how late it was). Accordingly, it is considered that 

there should be a right of appeal to the TAC where the grounds for such an appeal relate 

to the date on which the return was submitted and not the amount of the assessment. For 

example, where the taxpayer is of the view that the return was submitted on time, or was 

only one month late (5% surcharge) instead of over two months late (10% surcharge). 

 

Circumstance (b): Dispute about whether return was filed or filed correctly 

111. There are certain circumstances (set out in section 1084(1)(b)) in which a person is 

deemed, for the purposes of the imposition of a surcharge, not to have submitted a return 

on time. These are where a person has carelessly or deliberately submitted an incorrect 

return and does not remedy it without unreasonable delay, or where a return that should 

have been submitted electronically is submitted in another format such as paper. In such 
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circumstances, there may be a legitimate dispute about whether or not the required 

information was included in the return; whether it was incorrect; whether the return was 

remedied in a reasonable timeframe; or whether a person was required to submit returns 

electronically. Accordingly, it is considered that there should be a right of appeal to the 

TAC in relation to compliance with these provisions. 

 

Circumstance (c): Dispute about LPT compliance 

112. To improve local property tax (LPT) compliance, a surcharge may be applied to a 

person’s income tax or corporation tax liability where, despite the timely submission of 

returns for these taxes, a person has not complied with their LPT obligations as per the 

Finance (Local Property Tax) Act. In practice this is likely to be primarily of relevance to 

self-employed individuals as the LPT applies on residential property and PAYE employees 

generally are not required to submit a tax return and therefore cannot be subjected to a 

late-filing penalty. 

 

113. As the surcharge is a tax-geared penalty based on the relevant income tax or corporation 

tax return, this can result in a surcharge far in excess of the local property tax liability. 

However LPT legislation provides that, where the person or company subsequently files 

their LPT return and pays the LPT or enters into a payment arrangement with Revenue, 

the surcharge remains but is capped at the amount of the LPT payable. 

 

114. If the Income Tax or Corporation Tax return in respect of which the surcharge is applied 

was filed on time and there is no dispute about the date, then the amendment being 

proposed would remove the right of appeal against the imposition of the surcharge. This 

would be the case even though there may be a legitimate dispute about whether the 

taxpayer had complied with their LPT obligations, i.e. the criteria that have given rise to 

the imposition of the surcharge. 

 

115. In such cases, where there is a legitimate dispute about whether or not the person has 

complied with their LPT obligations, it is considered appropriate that there should be a 

right to appeal the imposition of the surcharge to the TAC. However, this would need to 

be provided for in LPT legislation, rather than in the surcharge provisions in the Taxes 

Consolidation Act.  

 

B: Appeal Commissioner ceasing to hold office 

116. There are currently no provisions in legislation relating to the tax appeals process that 

deal with a situation whereby an Appeal Commissioner, who has commenced to 

adjudicate and determine an appeal, ceases to hold office (for whatever reason) before 
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completing his or her duties in relation to the appeal. An appeal may have reached one 

of several stages when this occurs: 

(i) hearing commenced but not completed; 

(ii) hearing completed but no determination made; or 

(iii) determination made but the unsuccessful party has requested that “case stated” 

documentation be prepared by TAC as part of an appeal to the High Court against 

an Appeal Commissioner’s determination. 

 

117. At present there are no statutory provisions for how such an appeal is to proceed to 

completion. This has the potential to lead to wasted time and resources, a lack of 

resolution in terms of tax liabilities and/or important points of tax law, and ongoing 

uncertainty for the parties to the appeal. 

 

118. A similar difficulty was anticipated and addressed in respect of the transition from appeals 

provisions under the Office of the Appeals Commissioners to the reformed appals system 

under the Tax Appeals Commission in 2016. Sections 28 and 29 of the Finance (Tax 

Appeals) Act 2015 contained transitional provisions relating to the move. However these 

provisions apply solely in relation to appeals that had been made before the establishment 

of the TAC (i.e. before 26 March 2016) and do not apply to appeals made after that date. 

 

119. Section 28 contains provisions relating to the arrangements that apply in situations where 

a hearing has commenced but has not been completed, or where a hearing was completed 

but a determination has not been made. In these situations, the appeal must be reheard 

by another Appeal Commissioner as if a previous hearing had not taken place or, instead, 

may be adjudicated on and determined without a hearing by another Appeal 

Commissioner. It is the Appeal Commissioners who have the discretion to decide as to 

whether the appeal is reheard or if the appeal is determined without a hearing, unless one 

of the parties to the appeal objects to an appeal without a hearing. 

 

120. Section 29 contains provisions relating to situations where a ‘case stated’ for an appeal 

to the High Court had not been completed on the commencement date for the new appeal 

provisions. It provides that, where a ‘case stated’ has not been completed, the appeal can 

continue under the new appeal procedures and the ‘case stated’ can be completed by 

another Appeal Commissioner. However, the parties to the appeal must first be given the 

opportunity to state whether they wish the current Appeal Commissioners to rehear the 

appeal or to proceed with the completion of the case stated. The rehearing of the appeal 

is required where both parties elect for this approach. 

 

121. Section 29 also gave the High Court the discretion not to deal with a ‘case stated’ that 

had been completed and signed by an Appeal Commissioner other than the Appeal 
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Commissioner whose determination was being appealed, where it considered that justice 

would not be served by its proceeding to deal with the appeal. The High Court may then 

order that the appeal be reheard by the current Appeal Commissioners. 

 

122. Should transitional provisions be introduced to ensure continuity of an appeal where an 

Appeal Commissioner ceases to hold office, the provisions contained in sections 28 and 

29 of the Finance (Tax Appeals) Act 2015 could serve as a template for the drafting of the 

necessary legislation. 

 

123. TSG members are invited to give their views on the two proposals outlined above. 
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Ongoing International Tax Reform  

124. The last few years have seen significant developments globally on international corporate 

tax reform. Ireland has been an active participant in this work through various international 

fora. 

OECD work on addressing the tax challenges of 

digitalisation 

125. In March 2018, the OECD BEPS Inclusive Framework delivered an interim report in which 

it committed to reach a long-term consensus-based solution on the tax challenges arising 

from the digitalization of the economy for its final report in 2020.  

 

126. This process led to the publication and adoption of the "Programme of Work to Develop 

a Consensus Solution to the Tax Challenges Arising from the Digitalisation of the 

Economy" by the BEPS Inclusive Framework on BEPS session in May. This work plan 

was subsequently endorsed by G20 Finance Ministers on 9 June 2019, and OECD 

working groups have been charged with addressing the technical issues that arise with a 

view to finding a sustainable globally agreed solution.  

 

127. In January 2020, the BEPS Inclusive Framework published an update on this work which 

provided further detail on the ongoing technical work. A series of proposals have been 

developed under two Pillars – Pillar One and Pillar Two.  

 

128. The work under Pillar One focuses on the distribution of taxing rights in respect of highly 

digitalised and consumer facing activities. Under the current international tax framework 

corporation tax is paid where a company has a tangible nexus which typically requires 

some physical presence in a country. Pillar One seeks to review these rules with the 

primary objective of increasing the profits allocated to, and therefore tax paid in, market 

jurisdictions.   

 

129. Technical work has advanced at the OECD on the proposal but key policy choices remain 

undecided.  

 

130. Pillar Two is focussed on the concept of minimum effective taxation. The proposal 

contains a series of rules that could apply in situations where a company pays an effective 

rate of tax below a set amount. A number of key issues, including what rate may be set as 

a minimum tax rate, have not yet been discussed at the BEPS Inclusive Framework.  
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131. Both sets of proposals are being discussed on a without prejudice basis and discussions 

are continuing on a number of outstanding issues. Work on the proposals was interrupted 

by COVID-19, but technical meetings resumed virtually in June and July. As reported in 

the international media, the US indicated they wish to temporarily pause discussions on 

the Pillar One proposals due to the need to deal with the COVID-19 pandemic. 

 

132. The next key milestone will be the publication of updated reports in October following a 

meeting of the BEPS Inclusive Framework. The OECD has indicated that these reports 

will be considered ‘blueprints’ rather than representing final reports on the Pillars. They 

will contain significantly more technical detail than the last reports published early in 2020 

and will give stakeholders greater insight into the technical details of the proposals.  

 

Discussions on corporation tax at EU level 

133. Unsurprisingly, the issues being discussed at the OECD are also being discussed at EU 

level. The European Commission has voiced its support for the OECD process, and any 

agreements at OECD may give rise to proposals from the Commission to implement the 

measures within the EU.  

 

134. In the absence of global agreement being reached at the OECD, various Commissioners 

have suggested that the Commission will propose EU measures to achieve the same 

objectives that the OECD work seeks to achieve. 

 

135. Recent work at EU level has focussed on responding to the COVID crisis. A Directive has 

been agreed by Member States to extend a number of deadlines in the Directive on 

Administrative Co-operation to provide taxpayers with more time to file certain information. 

All information must still ultimately be filed with tax authorities, but it was agreed by all 

Member States that it was appropriate to extend certain deadlines by 3 or 6 months in 

recognition of the challenges posed by COVID.  

 

136. The Commission also published a number of Communications on tax issues in July. The 

Communications outline the Commission’s thinking on a range of areas and float some 

ideas which the Commission may consider exploring further during its current term of 

office. Of most interest has been the short reference in the Communication to exploring 

the use of Article 116 to potentially launch a tax proposal under the ordinary QMV 

legislative procedure. The Commission have not taken any formal steps in this regard to 

date.  

 

137. The Commission also published a new Directive on Administrative Co-operation, DAC 7, 

which aims to extend automatic exchange of information to cover online platforms. Ireland 
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is supportive of extending exchange of information requirements in this manner in line with 

work carried out at the OECD. Technical discussions on the Directive are at an early stage.   

 

138. The CCCTB proposal remains under discussion in the Working Party on Tax Questions. 

Ireland is engaging constructively with this proposed reform. Unanimity will be required 

before any proposal on CCTB or CCCTB is adopted.  

 

139. Work continues on the EU list of non-cooperative tax jurisdictions. The list has been 

enormously successful at encouraging countries to make commitments and introduce 

reforms to bring their tax systems into line with international best practice. 

 

140. The Tax Strategy Group may wish to consider these issues. 
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