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Consultation Process  

The consultation period will run from 22 June 2020 to 17 August 2020. Any 
submissions received after this date may not be considered.  

How to Respond  

The preferred means of response is by email to:  

CoveredBondsConsultation@finance.gov.ie  

Alternatively, you may respond by post to:  

Covered Bonds Directive – Public Consultation  
Banking Division  
Department of Finance  
Government Buildings  
Upper Merrion Street  
Dublin 2  
D02 R583  
 
Please include contact details in your response.  

When responding, please indicate whether you are contributing to the consultation 
process as a professional adviser, representative body, business representative 
or member of the public.  

Freedom of Information  

Responses to this consultation are subject to the provisions of the Freedom of 
Information Acts. Parties should also note that responses to the consultation may 
be shared with the Central Bank of Ireland and the National Treasury Management 
Agency and may be published on the website of the Department of Finance. 
Parties should clearly indicate where their responses contain personal information, 
commercially sensitive information or confidential information which they would 
not wish to be released under FOI or published.  

Meetings with Stakeholders  

The Department of Finance may also invite key stakeholders to meet with them, 
including representative bodies and other interested groups or individuals.  

 

After the Consultation  

The submissions received in response to this consultation will be taken into 
consideration when taking decisions on the national discretions contained within 
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the texts and when transposing the Covered Bonds Directive as a whole into Irish 
law. The outcome will be published in due course. 

 

Background 

Covered Bonds are a stable and cost-effective source of funding for banks that 
helps banks to lend to businesses and households. In Ireland, Covered Bonds are 
known as Asset Covered Securities (ACS) and are legislated for by the Asset 
Covered Securities Act 2001 and the Asset Covered Securities (Amendment) Act 
2007 (“the ACS Acts”). They are primarily used by domestic retail banks to fund 
their mortgage lending activity.  

In 2018 the European Commission proposed a legislative package on Covered 
Bonds which included both a new Directive and Regulation. This was part of a 
package of measures introduced to deepen the Capital Markets Union. The aim of 
the Covered Bonds package is to create an overarching framework to enable a 
more integrated Covered Bonds market in the EU. The package will introduce 
minimum harmonisation standards across the EU in relation to the different 
national regulatory frameworks that currently exist for Covered Bonds.  

Covered Bonds are a reliable and stable form of funding channels for banks. 
However, covered bond markets are unevenly developed across the Single 
Market. While they are very important in some Member States, they are less 
developed in others. 

Directive (EU) 2019/2162 of the European Parliament and of the Council of 27 
November 2019 on the issue of covered bonds and covered bond public 
supervision and amending Directives 2009/65/EC and 2014/59/EU was published 
in the Official Journal in December 2019 and is available here: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2019:328:FULL&from=EN 

This Directive provides a common definition of covered bonds, defines the 
structural features of the instrument and identifying those high quality assets that 
can be considered eligible in the pool backing the debt obligations. The Directive 
also sets out the rules allowing the use of the ‘European Covered Bonds' label. 
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How Covered Bonds work 

Covered Bonds are debt obligations issued by credit institutions and secured on 
the back of a ring-fenced pool of assets (the "Cover Pool" or "Cover Assets") which 
bondholders have direct recourse to as preferred creditors.  

Covered bonds generally achieve high credit ratings in comparison to other 
banking debt instruments because of their unique features which are designed to 
ensure investor protection, such as ‘dual recourse’, which means investors have 
recourse to the issuing bank in the first instance, and then to a ring-fenced ‘Cover 
Pool’ of assets e.g. mortgage loans (property as collateral) in the event of 
insolvency 

Furthermore, the Cover Pool is usually comprised of high quality assets (e.g. 
mortgage loans and public sector debt). The issuer is under an obligation to ensure 
that the value of the assets in the Cover Pool at least matches the value of the 
Covered Bonds and that the Cover Pool is ‘over-collateralized’1 by a certain 
amount (e.g. 3% for Cover Pools of residential mortgages or public credit assets).  

A key difference between Covered Bonds and certain forms of securitisation is that 
the assets remain on the balance sheet of the bank that issued them. This means 
that the banks retains any risks associated with the assets.  

Covered Bonds are therefore an important source of cost efficient and long-term 
funding for banks. They facilitate the financing of mortgage loans in Ireland, 
thereby supporting lending more broadly. In some countries, they are also used to 
finance public sector loans. 

 

 

 

 

 

 

 

                                                   
1 This refers to the difference between the value of the assets in the cover pool and the value of 
the liabilities it secures. 
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Discretions that may have limited relevance to Ireland 

The following discretions may have limited relevance in an Irish context due to the 
existing provisions in the ACS Acts. However, these discretions have been made 
available for the consideration of Member States. If you have views on any of these 
discretions you are welcome to submit them.  

 

Discretion in Article 4 (3) 

In Ireland a credit institution that wants to issue Covered Bonds must establish a 
specialised subsidiary credit institution to do so.  

Member States may lay down rules so that in the event of insolvency or resolution 
of a specialised credit institution, Covered Bond investors (and counterparties of 
derivative contracts) would have a claim that ranks senior to the claim of the 
specialised subsidiary credit institution's ordinary unsecured creditors. 

This claim would be determined in accordance with the national laws governing 
the ranking of creditors in normal insolvency procedures, but junior to any other 
preferred creditors. 

Section 83 of the ACS Acts already stipulates that Covered Bond investors and 
derivative counterparties have a claim that ranks senior to the claim of the 
specialised credit institution's ordinary unsecured creditors. Therefore this 
discretion can already be considered exercised in Ireland. 

 

Discretion in Article 6(3) Subparagraph 2 

The Directive allows Covered Bonds to be secured by a number of different types 
of assets. These are:  

(a) Assets that meet the requirements set out in Article 129 of the Capital 
Requirements Regulation. 

(b) High quality assets that ensure the credit institution issuing the covered bonds 
has a claim for payment as set out in Article 6 (2) of the Covered Bond Directive 
and is secured by collateral assets as set out in Article 6 (3) of that Directive. 

(c) Assets in the form of loans, guaranteed by public undertakings subject Article 
6 (4) of the Covered Bond Directive. 

In relation to the assets listed in (b) their ownership should be recorded in a public 
register to ensure enforceability.  If no public register for a physical asset exists, 
Member States may provide for an alternative form of certification of the ownership 
of that physical asset.  The ACS Acts do not currently permit assets with underling 
physical collateral beyond those captured by Art. 129(1) CRR. It is not envisaged 
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that the relevant part of the ACS Acts will be changed in this regard, and hence 
the discretion in Article 6(3) would not be relevant.   

 

Discretion in Article 8 

The Directive provides Member States with the discretion to provide for intragroup 
pooled Covered Bond structures. These structures would allow Covered Bonds 
issued by one credit institution to be used as cover assets for Covered Bonds 
issued by another credit institution provided that they are part of the same group 
of companies.  

Currently the ACS Acts do not allow for such structures. 

 

Discretion in Article 9 (2) 

Under the Directive eligible cover assets do not have to be originated by the credit 
institution issuing the Covered Bond. The asset could have been originated by a 
different credit institution and subsequently purchased from them by the credit 
institution issuing the Covered Bond.  

Member States may also allow assets to be transferred between credit institutions 
by way of a Financial Collateral Arrangement (under the 2002 Financial Collateral 
Arrangement Directive2) as eligible cover assets. Section 58 of the ACS Acts 
regulates the transfer of assets between credit institutions and designated 
institutions (and vice-versa), and does not appear to prohibit transfers by way of a 
‘financial collateral arrangement’.  It would therefore appear that this discretion is 
already exercised in an Irish context.   

 

Discretion in Article 9 (3)  

Member States may allow assets that were originated by a non-credit institution to 
be used as cover assets.  

Where Member States exercise this option, they must require that the issuer of the 
Covered Bonds either assesses the credit-granting standards of the non-credit 
institution from which it purchased the cover asset or perform a thorough 
assessment of the borrower's creditworthiness. 

The ACS Acts do not require that assets be originated by a credit institution in 
order for them to be eligible as cover assets. It is not envisaged that any additional 
changes are required to the ACS Acts in order to implement this discretion. 

                                                   
2 Available at: 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002L0047&from=EN 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002L0047&from=EN
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Discretion in Article 13 (1)     

Cover Pool Monitors act like external auditors for Covered Bond Programmes. 
Member States have the discretion to require that Covered Bond issuers appoint 
Cover Pool Monitors. If this option is exercised Cover Pool Monitors would be 
responsible for monitoring Covered Bond Programmes and their compliance with 
the requirements of the Directive.  

The ACS Acts currently provide for Cover Asset Monitors which perform a similar 
role to that of the Cover Pool Monitors under the Directive. It is not envisaged that 
any additional changes are required to the ACS Acts in order to implement this 
discretion.  

 

Discretion in Article 13 (3) 

Article 13(1) allows for the appointment of a Cover Pool Monitor which is already 
applied in an Irish context as a Cover Asset Monitor by way of the ACS Acts. 
However, Member States may also allow for a Cover Pool Monitor that is not 
separate from the credit institution which they are appointed to monitor.  

If this discretion is exercised the internal Cover Pool Monitor must be independent 
from the credit decision process of the credit institution issuing the Covered Bonds. 

The current practice in Ireland is to appoint Cover Asset Monitors that are separate 
from the credit institution which they monitor. 

A Regulatory Notice issued by the Central Bank prohibits Cover Asset Monitors 
from being affiliated, or having certain forms of commercial relationship, with the 
relevant designated credit institution3. Therefore it is not envisaged that any 
additional changes are required to the ACS Acts in order to implement this 
discretion.  

 

 Discretion in Article 15 (6) Subparagraph 1   

The Directive establishes minimum coverage requirements for Covered Bond 
Programmes.  

The calculation of the required coverage must ensure that the aggregate principal 
amount of all cover assets is equal to or exceeds the aggregate principal amount 
of outstanding covered bonds (nominal principle). 

                                                   
3 See regulatory notice issued under section 59 (6) of the ACS Act on 12th of November 2002. 
Available at: https://www.centralbank.ie/docs/default-source/regulation/industry-market-
sectors/credit-institutions/regulatory-requirements/gns-4-4-3-2-regulatory-notice---section-59-
(6).pdf?sfvrsn=6 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/credit-institutions/regulatory-requirements/gns-4-4-3-2-regulatory-notice---section-59-(6).pdf?sfvrsn=6
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/credit-institutions/regulatory-requirements/gns-4-4-3-2-regulatory-notice---section-59-(6).pdf?sfvrsn=6
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/credit-institutions/regulatory-requirements/gns-4-4-3-2-regulatory-notice---section-59-(6).pdf?sfvrsn=6


—— 

9 

Member States may allow for other principles of calculation, provided that they do 
not result in a higher ratio of coverage than that calculated under the nominal 
principle. 

Ireland currently permits other principles of calculation such as interest matching 
requirements, prudent market value and present value of the cover assets. It is not 
envisaged that any additional changes are required to the ACS Acts in order to 
implement this discretion. 

 

Discretion in Article 15 (8)   

The Directive requires that the calculation of cover assets and liabilities is based 
on the same methodology. Member States do have a discretion to apply different 
calculation methodologies for both cover assets and liabilities. 

However, the different methodologies must not result in a higher coverage ratio 
than the one calculated using the same methodology for both cover assets and 
liabilities.  

Ireland currently permits other principles of calculation such as interest matching 
requirements, prudent market value and present value of the cover assets. It is not 
envisaged that any additional changes are required to the ACS Acts in order to 
implement this discretion. 

 

Discretion in Article 16 (3) subparagraph 2 

The Directive requires that the Cover Pool liquidity buffer consists of assets 
qualifying as level 1, level 2A or level 2B pursuant to Article 460 of Regulation 
575/2013/EU (the Capital Requirements Regulation). 

Qualifying assets can also include short-term exposures to credit institutions that 
qualify for credit quality step 1 or 2. Additionally it can include short-term deposits 
to credit institutions that qualify for credit quality step 1, 2 or 3, in accordance with 
the Capital Requirements Regulation.  

As described above, the Directive allows for a large range of assets to be included 
in the cover pool liquidity buffer.  

Member States have the discretion to restrict the types of assets that are eligible 
for inclusion in the Cover Pool liquidity buffer. 

The full range of assets allowed under the Directive would currently not be 
permitted under the ACS Acts. Therefore Ireland can be considered to already be 
exercising this discretion to a certain degree. 
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Discretion in Article 16 (6) 

The Cover Pool must include at all times a liquidity buffer composed of liquid 
assets available to cover the net liquidity outflow of the Covered Bond Programme 
over 180 days. However, Member States may provide that this does not apply to 
Covered Bonds that are subject to match funding requirements (where incoming 
payments contractually fall due before outgoing payments). 

Match funding, as defined in Article 3(15) of the Directive, is not provided for in the 
ACS Acts and therefore this discretion is not relevant to Ireland. 

 

Discretion in Article 20 (2) 

Member States may provide for the appointment of a special administrator to 
Covered Bond Programmes to ensure that the rights and interests of the Covered 
Bond investors are preserved in the event of insolvency or resolution. Where 
Member States use that option, they may require their competent authorities to 
approve the appointment and dismissal of the special administrator. 

Currently in Ireland the Central Bank (as the competent authority) may request the 
NTMA (as the Special Administrator) to locate suitably qualified people to manage 
the asset covered securities business activities if the designated credit institution 
becomes insolvent or could potentially become insolvent. If the NTMA fail to 
appoint a suitable manager, they would be required to manage the Covered Bond 
Programme directly. As the ACS Acts provides a role for the Central Bank to 
appoint a temporary manager, which may transpire to be the NTMA per the above, 
this discretion is already exercised by Ireland.  

 

Discretion in Article 20 (3) subparagraph 2 

Member States may allow the special administrator to operate in the case of the 
insolvency of the credit institution issuing the Covered Bonds. This would be done 
under the authorisation held by that credit institution and subject to the same 
operational requirements. 

Currently the ACS Acts allows for a temporary manager to operate the Covered 
Bond Programme in the case of insolvency. It is not envisaged that any additional 
changes are required to the ACS Acts in order to implement this discretion.   
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Consultation Questions  

Discretion in Article 7 (1) 

Member States may allow the inclusion of assets from outside the European Union 
provided the assets follow the criteria set out in Article 6 of the Directive. 
Notwithstanding these criteria, Member States must ensure that the collateral 
assets from non EU countries offer a level of security similar to that of a collateral 
asset located in the EU and must be legally enforceable. 

Currently, the ACS Acts allows for the inclusion of assets from a country outside 
the EU, subject to various conditions. For instance, eligible cover assets for 
designated mortgage credit institutions are restricted to assets in the EEA and so-
called ‘Category A’4 countries, while exposures to ‘Category A’ and ‘Category B’5 
countries are permitted to be included in the cover pools of designated public credit 
institutions.  

 Question 1: Should Ireland expand the definition of countries from outside 
the EU from which eligible cover assets are acceptable?  

 

Discretion in Article 15 (3) (D)  

Member States must ensure investor protection by requiring Covered Bond 
Programmes to comply at all times with coverage requirements. All liabilities of the 
Covered Bonds must be covered by claims for payment attached to the cover 
assets. The liabilities must include the expected costs related to maintenance and 
administration for the winding down of the Covered Bond Programme. 

Member States may allow for a lump sum calculation to calculate the expected 
costs for the maintenance and administration for the winding down of a Covered 
Bond Programme. 

 Question 2: Should Ireland exercise this discretion to allow for a lump sum 
calculation in relation to the costs incurred through the winding-down of the 
Covered Bond Programme?  

 

 

                                                   
4 Australia, Canada, Japan, New Zealand, the Swiss Confederation and the United States of 
America or a country specified in a Ministerial order. 

5 A non-EEA or Category A country that is a member of the Organisation for Economic Co-

operation and Development which has not rescheduled its external debt at any time during the 
immediately preceding 5 years. 
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Discretion in Article 15 (7) 

The Directive establishes minimum coverage requirements for Covered Bond 
Programmes.  

The calculation of the required coverage must ensure that the aggregate principal 
amount of all cover assets is equal to, or exceeds the aggregate principal amount 
of outstanding Covered Bonds in the Cover Pool. This is known as the nominal 
principle 

However, Member States may allow for future interest receivable on cover assets 
(net of future interest payable on the corresponding Covered Bond) to be taken 
into consideration to balance any shortfall in coverage of the principal payment 
obligation attached to the Covered Bond where there is a close correspondence 

within the meaning of Commission Delegated Regulation (EU) No 523/2014.6 

 Question 3: Should Ireland exercise this discretion to allow future interest 
to be taken into consideration in order to balance any shortfall of the 
principal payment obligation attached to the Covered Bond? 

 

Discretion in Article 16 (4) 

Member States have the discretion not to apply the liquidity requirements of the 
Directive if the issuer of the Covered Bonds is subject to other liquidity 
requirements under EU law that overlap with the Cover Pool Liquidity Buffer. 

Member States may only make use of this option only while such an overlap exists. 
If an amendment is made to EU law that eliminates such an overlap Member 
States can no longer apply this discretion.  

 Question 4: Should Ireland exercise this discretion to not apply provisions 
of national law in relation to the Cover Pool liquidity buffer if the liquidity 
buffer overlaps with liquidity requirements already set out in other union 
legal acts? 

 

Discretion in Article 16 (5) 

Extendable maturity structures enable covered bond issuers to extend the maturity 
date of the Covered Bond beyond the scheduled maturity date. 

In the context of determining the ‘maximum cumulative net liquidity outflow’ of the 
Covered Bond Programme, Member States may allow for the calculation of the 
principal for Covered Bonds with extendable maturity structures to be based on 
the final maturity date to which the bonds can be extended. 

                                                   
6 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOL_2014_148_R_0002 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:JOL_2014_148_R_0002
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 Question 5: Should Ireland exercise this discretion to allow for the 
calculation of the principal for extendable maturity to be based on the final 
maturity date? 

 

Discretion in Article 17 (1) 

Member States may allow for the issue of Covered Bonds with extendable maturity 
structures  provided investor protection is ensured by conditions outlined in Article 
17(2) (a)-(f) of the Directive.  

Extendable maturity structures enable the credit institution which issued the 
Covered Bond to extend the maturity date of the Covered Bond beyond the 
scheduled maturity date. 

 Question 6: Should Ireland exercise this discretion to allow for the issue of 
Covered Bonds with an extendable maturity?  

 

Discretion in Article 23 (1) subparagraph 2 

Member States are required by the Directive to establish administrative penalties 
or other administrative measures to address the breaches of the Covered Bond 
Directive outlined in Article 23 (1) (a)-(p) of the Directive. These may be in addition 
to criminal penalties established by the Member State. 

Member States may decide not to provide for administrative penalties or other 
administrative measures for infringements which are subject to criminal penalties 
under their national law.  

 Question 7: Should Ireland exercise this discretion to not establish 
administrative penalties for infringements in situations outlined in Article 
23.1 (a)-(p) which are already subject to criminal penalties under Irish law?  

 

Discretion in Article 28 (1) 

Undertakings for Collective Investment in Transferrable Securities (UCITS) are 
types of investment funds that are regulated under EU law. Under the existing 
UCITS Directive such funds can invest up to 5% of the fund into Covered Bonds 
issued by any one credit institution. Member States have an existing discretion to 
increase the maximum from 5% up to 25%. Ireland currently exercises this 
discretion under the UCITS Directive.  

The Covered Bonds Directive allows for the continuation of this Member State 
discretion. However, it amends it so that it can apply to relevant Covered Bonds 
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issued before the entry into force of the Directive and also to Covered Bonds 
issued under the new regime when it come into force in July 2022. 

 Question 8: Should Ireland continue to exercise this discretion and apply it 
for Covered Bonds issued before July 2022 and for bonds issued under the 
new Directive once it comes into force after that date?   

 

Discretion in Article 30 (2) 

Covered Bonds issued before the date of application of the Covered Bonds 
Directive (July 2022) and which comply with the relevant requirements in the 
UCITS Directive7 can be considered to be compliant with the Covered Bond 
Directive even if they do not meet all of the criteria set out in that Directive. 

A tap issue allows issuers to sell bonds from past issues. The bonds are issued at 
their original face value, maturity, and coupon rate, but sold at the current market 
price. 

Member States have the discretion to extend the treatment outlined above to tap 
issuance of Covered Bonds in certain circumstances as set out in Article 30 of the 
Directive.  

 Question 9: Should Ireland exercise this discretion and allow Article 30(1) 
to apply to relevant tap issues of Covered Bonds.

                                                   
7 Available at: 
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:302:0032:0096:en:PDF 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:302:0032:0096:en:PDF
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