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Dear Sir or Madam 

 

Re. ATAD Implementation – CFC Feedback Statement 

 

The Irish Debt Securities Association (“IDSA”) welcomes the opportunity to comment on the feedback 
statement published by the Department of Finance (the “Feedback Statement”) in relation to the 
implementation of controlled foreign company (CFC) rules (“CFC Rules”) in Ireland.  The aim of IDSA 
is to promote and develop Ireland as the premier European location for activities to support the global 
structured finance, debt securities and the specialist securities industries.  IDSA promotes a 
responsible, sustainable and effective environment within which debt securities and other specialist 
securities can be used to facilitate transactions, to create investment products and to raise capital 
funding.  The membership of IDSA includes the corporate administrators, trustees, audit firms, legal 
advisors, listing agents, and other parties involved in the structuring and management of Irish 
securitisation companies. 

 

1 Introduction 

The Feedback Statement proposes definitions that may be used to implement the CFC Rules 

into Irish law.  These definitions seek to define the legislative scope of technical concepts that 

are generally relevant to all anti-tax avoidance measures in the Anti-Tax Avoidance 

Directive (“ATAD”), including situations where one company may ‘control’ another for the 

purposes of ATAD.  These technical concepts are not specific to the CFC Rules and will apply 

generally to all other aspects of ATAD that must be implemented in Ireland (eg, the anti-hybrid 

rules). For this reason, IDSA is raising its general concerns at this time in response to the 

Feedback Statement, so that they can be considered as part of a holistic implementation of 

ATAD into Irish law. 

In particular, IDSA has concerns with respect the proposal to define ‘control’ for ATAD 

purposes by reference to an expanded version of section 432 TCA.  IDSA believe this goes 



 

 

beyond what is required by ATAD and has the potential to unintentionally damage Ireland’s 

financial services industry by introducing restrictions that are broader than those 

contemplated by ATAD.  This is particularly true in the context of anti-hybrid rules and IDSA 

has particular concern in this context.  IDSA also believes that all companies carrying on a 

business of lending or dealing in debt (not just those that happen to be banks) should not have 

a CFC attribution simply due to being a lender. 

2 Anti-hybrid rules 

ATAD will introduce anti-hybrid rules that will apply to transactions between ‘associated’ 

persons.  ATAD expressly acknowledges the need to limit the application of anti-hybrid rules 

to associated persons.  In this context, Recital 12 of ATAD 2 states:  

“In order to ensure proportionality, it is necessary to address only the cases where 

there is a substantial risk of avoiding taxation through the use of hybrid mismatches.  It 

is therefore appropriate to cover hybrid mismatches … that arise between the taxpayer 

and its associated enterprises or between associated enterprises…”.  

IDSA believes that the use of the section 432 TCA definition of ‘control’ (discussed in detail 

below) to define who may be ‘associated enterprises’ would broaden the scope of the anti-

hybrid rules well beyond what is contemplated by ATAD.  It would render the limitation of 

them to transactions between associated companies entirely redundant in the financial 

services industry.  The effort to achieve a proportionate set of rules would be entirely 

undermined.  

In particular, this approach to defining ‘associated enterprises’ could, if adopted, result in Irish 

companies being ‘associated’ with their non-bank lenders for ATAD purposes and all 

arrangements with non-bank lenders falling within the scope of the anti-hybrid rules.  This 

problem arises because, in the vast majority of cases, a non-bank lender will be treated as 

controlling a company under section 432 TCA (by virtue of the ‘assets on winding-up test’ –

see below) and would be treated as an associated enterprise as a result.  This would be the 

case even though the lender is not associated with the Irish company in any conventional 

understanding of that term – in particular it will generally not hold any shares, will not have 

any voting rights and will have no entitlement to distributions.  This is an issue for all Irish 

companies that raise debt-finance from sources other than banks, although it will impact Irish 

companies operating in the financial services sector in particular.  Aside from the practical 

difficulties associated with Irish companies being deemed ‘associated’ with their non-bank 

lenders for ATAD purposes, introducing any provision of Irish law which provides a selective 

advantage to bank lenders over non-bank lenders could potentially be alleged to be a form of 

state aid and should be avoided. 

We therefore consider that it is imperative to flag this concern now as the implementation of 

anti-hybrid rules in this way (using definitions proposed for the CFC Rules) would go beyond 

what is required by ATAD and could result in a range of unintended consequences for Irish 



 

 

taxpayers and the financial services industry in general.  IDSA believes a more simplified 

version of control should be preferred, with section 11 TCA as the appropriate starting point. 

3 ‘Control’ under section 432 TCA 

The Feedback Statement proposed a modified definition of ‘control’ under section 432 TCA 

should be adopted for the purposes of ATAD.  This definition (which is proposed to be 

expanded) provides that: 

“a person shall be taken to have control of a company if such person exercises, or is 

able to exercise or is entitled to acquire control, whether direct or indirect, over the 

company’s affairs, and in particular, but without prejudice to the generality of the 

foregoing, if such person is entitled to acquire –  

(a) the greater part of the share capital or issued share capital of the company or 

of the voting power in the company, 

(b) such part of the issued share capital of the company as would, if the whole of 

the income of the company were distributed among the participators (without 

regard to any rights which such person or any other person has as a loan 

creditor), entitled such person to receive the greater part of the amount so 

distributed, or 

(c) such rights as would, in the event of the winding up of the company or in any 

other circumstances, entitle such person to receive the greater part of the 

assets of the company which would then be available for distribution among 

the participators.” 

This ‘control’ test is already one of the most complicated concepts in Irish tax law and is 

amongst the most difficult to apply in practice.  It casts a very wide net and creates a concept 

of control significantly beyond the normal meaning of that term.  In particular, loan creditors 

(other than banks) may be treated as having ‘control’ of a company by virtue of this test (see 

paragraph (c) above).  This commonly results in resulting in creditors who have no real control 

over a company’s affairs being taken to have control of that company1.   

Companies in the financial services industry, such as securitisation and aircraft leasing 

companies, are often highly-leveraged.  As a result, such companies are commonly treated as 

being ‘controlled’ by one or more lenders by virtue of section 432 TCA, even though such 

lenders may not have voting control, cannot appoint directors and have no positive authority 

over the company’s affairs.  The question of ‘control’ may also be considered to be a fluid one, 

as the conclusion as to whether a lender controls a company may change with the financial 

profile of the company concerned.  For example, a lender may cease to ‘control’ a company if 

the company partially syndicates debt, if it repays its obligations or increases borrowings from 

                                                      
1. See judgment in Steel v EVC International NV 69TC88 



 

 

other lenders or if the value of its assets changes.  Likewise, a lender may begin to ‘control’ a 

company for similar reasons.  Furthermore, it is generally impossible to determine who (if 

anyone) may control a company as a loan creditor where debt-finance is raised through the 

issuance of bonds that are held in a clearing system.  In those cases, companies do not know 

who their bondholders may be and so cannot conclude on who may control them.  This is 

commonly the case for securitisation companies. 

In addition to IDSA’s particular concern with respect to the anti-hybrid rules, IDSA considers 

that the concept of ‘control’ in section 432 TCA is generally unworkable in practice in the 

financial services industry and should not be used for the CFC Rules or for any other ATAD 

purpose.   

4 Definition of ‘associate’ 

The modified definition of ‘control’ under section 432 TCA proposed by the Feedback 

Statement also seeks to attribute to a person the rights and powers of persons associated to 

them.   

We expect that the term ‘associate’ is intended to have the same meaning as for the purposes 

of section 432 TCA.  This section employs the definition from section 433 TCA, which comprises 

relatives, partners, trustees and certain persons with interests in trusts.  The meaning of 

‘associate’ for this purpose thus embodies concepts that are more appropriate for a close 

company assessment than the CFC assessment.   

This definition of ‘associate’ and, by extension, control would give rise to significant 

complexity in the context of Irish financial services companies where lenders are formed as 

partnerships (which is often the case for US private equity funds).  In that case, control rights 

of every partner (as associates) are deemed to be exercisable by every other partner.  This 

means that an Irish financial services company could be treated as being controlled by multiple 

persons (ie, all of the partners separately) at the same time – again even though no partner 

really has any commercial control over the company.  Private equity funds commonly invest 

in debt issued by securitisation companies and provide finance to the aircraft leasing industry. 

As Article 7 (1) of ATAD, which captures the ‘control’ concept, focusses on the participation of 

the taxpayer, either itself or together with its associated enterprises, we would suggest that 

it should be sufficient to attribute the rights and powers of “any associated company, … of 

such person” under subparagraph (a), without the need to extend the attribution further to 

associates in the manner set out in subparagraphs (b) to (e) of the proposed measures.   

5 Exclusion for lenders and dealers in debt securities 

Separate to IDSA’s concerns on the proposed definition of ‘control’ included in the Feedback 

Statement, IDSA is of the view that the CFC Rules should not apply to lenders and debt holders 

(including dealers in debt securities) more generally.  As mentioned above, in the context of 

the definition of ‘control’, lenders should not be regarded as being associated with the 



 

 

companies to which they lend or in which they merely hold debt securities.  Although the 

proposed definition of ‘control’ would prevent bank lenders from being subject to a CFC 

charge, in our view all lenders, debt holders and dealers in debt securities should be treated 

in the same way (ie, should not be subject to a CFC charge).  Such an exclusion would recognise 

that such lenders, debt holders and dealers in debt securities do not in any meaningful way 

control the companies to which they lend, so should not be regarded as ‘associated 

companies’ for the purposes of the CFC Rules.  As mentioned above, any differential treatment 

offered to bank lenders over non-bank lenders could be a form of state aid.  Extending the 

exclusion from a CFC attribution to all lenders, debt holders or dealers in debt securities could 

avoid this. 

6 Conclusion 

Ireland is only required to implement what is required by ATAD and is not obliged to 

implement any broader concepts into Irish law or to expand upon the scope of ATAD.  IDSA 

considers that the existing definition of ‘control’ in section 432 TCA and of ‘associate’ as per 

the Feedback Statement goes beyond what is required by ATAD and that Ireland could satisfy 

its obligations in a more simplified way.  In particular, IDSA considers that a modified version 

of the definition of ‘control’ contained in section 11 TCA would be a better starting point and 

should be applied in all cases, including for the CFC Rules and anti-hybrid rules.  In our view, 

this would satisfy ATAD requirements and would prevent unnecessary damage to Ireland’s 

financial services industry.  Doing otherwise could potentially implement anti-avoidance 

measures in Ireland which are more restrictive than those contemplated by ATAD.  In addition, 

in our view, all lenders and dealers in debt securities should be excluded from the application 

of the CFC Rules. 

We would be happy to discuss any of the points raised in this letter in further detail. 

Yours faithfully 

 
 
 
GARY PALMER 
Chief Executive 
Irish Debt Securities Association 
26 Lower Baggot St. 
Dublin 2 
Ireland 


