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1. Introduction 

In October 2017 the Department of Finance launched a Public Consultation Paper 

“Review of Ireland’s Corporation Tax Code”1.  That consultation contained a number of 

questions on the implementation of: 

 

 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax 

avoidance practices that directly affect the functioning of the internal market 

(“Anti-Tax Avoidance Directive”, or “ATAD”) and 

 Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 

2016/1164 as regards hybrid mismatches with third countries (“Anti-Tax Avoidance 

Directive 2” or “ATAD2”). 

 

The tax policy issues arising from that public consultation formed part of the Minister for 

Finance’s considerations on the recommendations provided in the Coffey Review of 

Ireland’s Corporation Tax Code and the implementation of the ATADs.  This culminated in 

the Government’s publication of Ireland’s Corporation Tax Roadmap in September 20182. 

 

The Roadmap acknowledged that, due to the complexity of the anti-hybrid rules, it was 

considered desirable to have a public consultation (subsequent to that launched in 

October 2017) which focused on the technical aspects of anti-hybrid and anti-reverse 

hybrid rules.  It further noted that, given that a number of Ireland’s domestic interest 

limitation rules are hybrid or anti-hybrid in nature, it is essential to consider the 

implementation both the anti-hybrid rules (contained in ATAD2) and the interest 

limitation rules (contained in Article 4 of ATAD) in tandem. 

 

 

Anti-Hybrid Rules  

 

The first ATAD directive originally required the introduction of anti-hybrid rules by 1 

January 2019. However the hybrid provisions in the original ATAD Article 9 were 

simplistic and referred only to mismatches within the EU.  

 

When ATAD was adopted by the Council of the European Union in July 2016, a request 

was put forward for a proposal to address hybrid mismatches involving third countries as 

well as EU countries, in order to provide for rules consistent with the recommendations 

of the BEPS Action 2 report. ATAD 2 was adopted in May 2017, and it both extends the 

anti-hybrid provisions to include mismatches involving third countries and expands the 

definition of hybrid mismatches to include hybrid Permanent Establishment mismatches, 

                                                           
1 https://www.finance.gov.ie/updates/public-consultation-review-of-irelands-corporation-tax-code/  
2 https://www.finance.gov.ie/wp-content/uploads/2018/09/Corporate-Tax-Roadmap-Web.pdf  

https://www.finance.gov.ie/updates/public-consultation-review-of-irelands-corporation-tax-code/
https://www.finance.gov.ie/wp-content/uploads/2018/09/Corporate-Tax-Roadmap-Web.pdf
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hybrid transfers, imported mismatches, reverse hybrid mismatches and dual resident 

mismatches. As a result of this extension of scope the implementation deadline for the 

anti-hybrid rules was extended to 1 January 2020, with the exception of the anti-reverse 

hybrid rules which must be implemented by 1 January 2022. 

 

Interest Limitation Rules 

 

Following from the Common Approach agreed in BEPS Action 4, ATAD requires Member 

States to introduce a new interest limitation ratio, designed to limit the ability to deduct 

borrowing costs when calculating taxable profits. It is intended to prevent the use of 

excessive leveraging and interest payments, which have been identified as means by 

which base erosion and profit shifting by multi-national enterprises can occur. The ATAD 

interest limitation rule operates by limiting the allowable tax deduction for ‘exceeding 

borrowing costs’ (in broad terms, net interest costs) in a tax period to 30% of Earnings 

Before Interest, Tax, Depreciation and Amortisation (EBITDA). The general 

implementation date for the ATAD interest limitation rule is 1 January 2019, but a 

derogation is provided in Article 11 such that Member States having national targeted 

rules which are equally as effective at preventing BEPS risks as the ATAD interest 

limitation ratio may defer implementation until agreement on a minimum standard for 

BEPS Action 4 is reached at OECD level, but no later than 1 January 2024. 

 

Ireland will introduce an ATAD-compliant interest limitation rule. The timing of that 

legislation will be determined following further engagement with the European 

Commission. Ireland remains of the view that our national targeted rules for preventing 

BEPS risks are equally effective to the interest limitation rule set out in Article 4 of the 

Directive and will continue to engage with the European Commission in this regard. 

However work has also commenced to examine options to bring forward the process of 

transposition from the original planned deadline of end-2023. In view of the complexity 

of our existing interest limitation rules, it is anticipated that transposition could 

potentially advance, at the earliest, to Finance Bill 2019. 

 

The public and interested stakeholders are now invited to give their views on these 

implementation issues.  

 

A list of questions on the anti-hybrid and interest limitation provisions of ATAD is 

provided for guidance. 
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2. Consultation Period  

The consultation period will run from 14th November 2018 to 18th January 2019. Any 

submissions received after this date may not be considered.  

 

How to Respond  

The preferred means of response is by email to: ctreview@finance.gov.ie  

 

Alternatively, you may respond by post to:  

Hybrids and Interest Limitation – Public Consultation,  

Tax Division,  

Department of Finance,  

Government Buildings,  

Upper Merrion Street,  

Dublin 2.  

 

Please include contact details if you are responding by post.  

 

When responding, please indicate whether you are contributing to the consultation 

process as a professional adviser, representative body, business representative or 

member of the public.  

 

Freedom of Information  

Responses to this consultation are subject to the provisions of the Freedom of 

Information Acts. Parties should also note that responses to the consultation may be 

published on the website of the Department of Finance.  

 

Meetings with key stakeholders  

The Department of Finance and Revenue may also invite key stakeholders to meet with 

them, including representative bodies, tax professionals and other interested groups or 

individuals.  

 

After the Consultation  

Tax policy issues from this public consultation will form part of the Minister for Finance’s 

considerations in the transposition of the Anti-Tax Avoidance Directives into national law.  

 

 

 

 

mailto:ctreview@finance.gov.ie
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3. The Consultation Questions  

In responding to this consultation you are invited to:  

 Give your views on the specific questions set out below. You don’t have to answer 

every question – you can choose to answer any or all of the questions.  

 Provide details of any alternative approaches or options you feel might be 

beneficial in dealing with the issues being addressed.  

 Provide details of relevant issues not covered in this paper.  

 Where appropriate, provide some analysis of the Exchequer cost/yield of your 

preferred option.  

 Comment generally on the direction you would like to see tax policy in this area 

develop.  

 

The Roadmap also identified that, following on from the recommendations of the Coffey 

Review, Ireland’s transfer pricing rules will be updated in 2019.  In providing views on the 

issues arising from the implementation of ATAD and ATAD2, it would be useful for 

stakeholders to consider any interaction of these issues with transfer pricing rules, as 

updated in line with the recommendations of the Coffey Review.  

 

Your views are important as they may help influence the taxation treatment and policy to 

be applied in the future. 
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4. Questions on the Anti-Hybrid rules 

4.1 Context for the anti-hybrid rules 

The OCED published its report on BEPS Action 23 on Neutralising the Effects of Hybrid 
Mismatch arrangements on 5 October 2015.  Action 2 is a common approach, a 
recommended best practice that countries can choose to adopt, rather than a minimum 
standard, which countries have committed to implementing. 
 
In order to ensure EU Member States implement the OECD BEPS outcomes in a 
coordinated way ATAD was agreed in July 2016 and ATAD 2 in May 2017.  Recital 28 of 
ATAD2 notes that in implementing ATAD2, Member States should use the explanations 
and examples in the BEPS Action 2 report as a source of illustration or interpretation to 
the extent they are consistent with ATAD2. 
 
ATAD 2 has an implementation date of 1 January 2020 for most aspects and 1 January 
2022 for the reverse hybrid mismatch rules.  ATAD and ATAD2 are effectively “minimum 
standard” requirements. 
 
The purpose of introducing anti-hybrid rules is to prevent arrangements that exploit 
differences in the tax treatment of an entity or an instrument under the laws of two or 
more tax jurisdictions to generate a tax advantage. 

4.1.1 Glossary of terms for the anti-hybrid rules 

A summary of the key terms with respect to the anti-hybrid rules is provided below along 
with a brief description of each. It is recommended that in order to fully understand each 
concept ATAD2 and the OECD BEPS Action 2 report are read in full.  
 
“deduction without inclusion” means a tax deduction in the payer jurisdiction without 
that amount being included as taxable income in the payee jurisdiction.   
 
“disregarded permanent establishment” means an arrangement that is treated as giving 
rise to a permanent establishment under the laws of the head office jurisdiction, but is 
not treated as giving rise to a permanent establishment under the laws of another 
jurisdiction. 
 
“double deduction” means a tax deduction for the same item in both the payer 
jurisdiction and the investor jurisdiction. 
 
“dual inclusion income” means any item of income that is taxable under the laws of both 
jurisdictions where a mismatch outcome has arisen.  Double deductions only give rise to 
an adjustment under anti-hybrid rules where the deduction is against income that is not 
dual inclusion income.   

                                                           
3OECD (2015), Neutralising the Effects of Hybrid Mismatch Arrangements, Action 2 - 2015 Final Report, 
OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, Paris, 
https://doi.org/10.1787/9789264241138-en. 

https://doi.org/10.1787/9789264241138-en
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“hybrid entity” means any entity or arrangement which is regarded as a taxable entity 
under the laws of one jurisdiction but which is regarded as transparent (whereby its 
income or expenditure is treated as income or expenditure of one or more other 
persons) under the laws of another jurisdiction. 
  
“imported mismatches” arise where arrangements are entered into that shift the effect 
of an offshore hybrid mismatch into Ireland through the use of a non-hybrid instrument. 
 
“structured arrangement” is an arrangement involving a hybrid mismatch, where the 
mismatch outcome is priced into the terms of the arrangement or where the 
arrangement is put in place to produce a hybrid outcome. 
 
“reverse hybrid” is an entity which is treated as transparent under the laws of the 
jurisdiction where it is established but treated differently under the laws of the 
jurisdiction of an investor. 
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4.2 Scope of Ireland’s new anti-hybrid rules 

4.2.1 To what entities should the rules apply? 

Article 1 of ATAD2 provides that the regime must apply to corporate taxpayers.  It 
expands this to cover Permanent Establishments (PEs) in Member States of companies 
resident for tax purposes in 3rd countries (i.e. non-Member States).  Article 1(2) of 
ATAD2 provides that in implementing the reverse hybrid provisions by a Member State, 
the rules should also apply to all entities that are treated as transparent for tax purposes. 
 
BEPS Action 2 is less prescriptive as to the type of taxpayer that it should apply to. 
 
Ireland imposes income tax on non-resident companies in respect of certain sources of 
income.  Ireland also imposes tax directly on the members of transparent entities such as 
partnerships i.e. taxes corporate members directly on their share of the partnership 

profits. 
 

Question 1: Entities 

What entities should be within scope of Ireland’s anti-hybrid regime?  

 

4.2.2 Foreign / Local taxes 

When looking at whether or not a double deduction, or a deduction without inclusion 
mismatch arises, the definition of what foreign taxes should be taken into account is 
important.  Ireland charges companies to corporation tax, income tax and capital gains 
tax depending on the type of profit/gain.  Companies can also bear other taxes such as  
withholding taxes deducted at source.  
 

Question 2: Foreign / Local taxes 

What foreign taxes should be considered as equivalent to Irish taxes for the purposes of 
establishing whether or not a mismatch outcome arises?  For example how should municipal 
taxes, local taxes, taxes on profits under CFC regimes etc. be treated? 
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4.3 Subject to tax 

Mismatch outcomes arise when there is a deduction without inclusion.  The concept of 
inclusion is often framed in Irish tax law as “subject to tax”. 

Recital (22) recognises that different regimes will have different rules around the 
recognition or valuation of payments and expenses and that these should not give rise to 
a hybrid mismatch.  

Recitals (18) and (20) note that no hybrid mismatch should arise where the payee is 
exempt from tax under the laws of the payee jurisdiction.  Therefore, the meaning of 
“subject to tax” must encompass exempt persons such as pension funds as well as 
payees in jurisdictions which do not levy tax.  It could also include instances where a 
country has chosen not to tax a certain income: the non-inclusion arises from the 
domestic tax system and not from the hybrid mismatch. 

ATAD 2 and BEPS Action 2 both include the concept of “included within a reasonable 
period of time” in terms of inclusion for financial instruments.  

 

Question 3: Subject to tax 

Taking account of the foreign taxes to be included, what outcomes should be included within the 
concept of “inclusion”?  What timings should apply to that test? 

 

4.3.1 Timing issues 

Recital (22) acknowledges that different domestic regimes will have different tax periods 
and different rules for recognising income and expenditure.  It states that these 
differences should not generally give rise to a hybrid mismatch (with a carve-out for 
financial instruments).   

 

Question 4: Timing of inclusion 

There are a number of ways that timing mismatches can be dealt with on the implementation of 
ATAD2.  Different methods may be more appropriate for different hybrid mismatches.  What 
issues should be considered when deciding how to treat timing mismatches? 

 

4.3.2 Defensive rules 

Recital (24) acknowledges that there may be different approaches to implementing 
ATAD2 in different Member States, all of which are compatible with ATAD2.  As such, 
ATAD2 provides for secondary defensive rules where the mismatch is not neutralised by 
the primary anti-hybrid rule.  Paragraph (4)(a) of Article 9 affords an element of 
discretion to Member States in the implementation of those defensive rules. 
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4.3.3 Disregarded PEs 

Ireland currently has a worldwide basis of taxation.  Therefore an Irish company cannot 
have a disregarded PE elsewhere in the world.  However, Ireland can implement the 
defensive rule to prevent disregarded PEs being established in Ireland.  Recital (19) 
provides that disregarded PE rule need not apply where the PE is exempt from tax, which 
is different to not being within the charge to tax.  Recital (11) provides that the 
disregarded PE rules should not affect the allocation of taxing rights under double tax 
agreements. 

Many of the issues which arise in this context are also of relevance in relation to 
paragraph 4.2.2 above. 

 

Question 5: Disregarded PEs 

As set out in Ireland’s Corporation Tax Roadmap, a public consultation on moving to a territorial 
regime is to be held in early 2019.  If Ireland were to move to a territorial regime what are the 
relevant considerations to implementing a disregarded PE rule? 

 

Question 6: Disregarded PEs 

Where the profits of an otherwise disregarded PE are subject to tax, e.g. under a switchover rule 
or a CFC charge, is that sufficient for them to then be treated as a PE, rather than a disregarded 
PE? What are the relevant considerations to deciding whether or not Ireland should implement 
the defensive rules on disregarded PEs? 

 

4.3.4 Other defensive rules 

The other anti-hybrid rules where there is discretion in relation to the defensive rules 
are: 

 Deemed payments between head offices and PEs, or between two or more PEs (Art 
2(9)(f)), 

 Difference in allocation methods between head office and PE, or between two or more PEs 
(Art 2(9)(c)), and 

 Payments to hybrid entities that give rise to a deduction without inclusion where the 

mismatch arises because of a difference in allocation methods (Art 2(9)(b)). 
 

Question 7: Other defensive rules 

What are the relevant considerations to deciding whether or not Ireland should implement the 
defensive rules in the context of these hybrid mismatches? 
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4.3.5 Charge to tax 

Where an amount of income not otherwise chargeable to tax in Ireland is to be charged 
to tax under the anti-hybrid regime, the question arises as to what that charge should be.  
BEPS Action 2 refers to income being included in the ordinary income of the company.  
However, the Irish tax system does not have a concept of ‘ordinary income’, instead 
applying a schedular system of taxation.  Non-resident companies can be charged to 
income tax while resident companies, or those with PEs here, can be charged to 
corporation tax on profits from their trading activities or their passive income. 

 

Question 8: Charge to tax 

How should these amounts of income be taxed?  A number of options exist, such as including 
them as a Case IV amount chargeable to corporation tax, charging them to income tax, or having 
different treatment for different anti-hybrid rules.   

 

4.3.6 Imported mismatches 

Recital (25) describes the imported mismatch rule as applying to prevent mismatches 
between parties in third countries being imported into the EU through the use of a non-
hybrid instrument.  If the imported mismatch rule is implemented as applying, inter alia, 
to transactions between EU Member States who have implemented ATAD2, multiple 
imported mismatch charges could apply to the payment. 

 

Question 9: Imported mismatches 

What factors should be considered in relation to the implementation of the rules to prevent 
imported mismatches, specifically in relation to their application where the Irish taxpayer is 
transacting with a person in an EU country which has implemented ATAD2?   

 

4.3.7 Dual inclusion income 

ATAD2 provides that a double deduction outcome will not arise where the deduction is 
against dual inclusion income.  However, the concept of dual inclusion income is not 
included in the rules relating to financial instruments.  Recital (5) notes that the purpose 
of ATAD2 is to neutralise hybrid mismatches.  

 

Question 10: Dual inclusion income and financial instruments 

What factors should be considered in relation to the concept of dual inclusion income being 
incorporated into the application of the financial instrument anti-hybrid rules to avoid those rules 
resulting in double taxation of the same income?  
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Recital (20) provides that, if a jurisdiction allows an amount of a deduction to be carried 
forward to future periods, countries can choose to defer the anti-hybrid adjustment until 
such time as the deduction is claimed against non-dual inclusion income. 

 

Question 11: Dual inclusion income and deferrals 

While there is a symmetry in allowing the deferral of an adjustment, the practicalities of tracking 
deferred adjustments must be considered. How could such timing differences be dealt with, from 
a practical perspective, in the implementation of the anti-hybrid rules?  This question is linked to 
the question on timing issues in ‘subject to tax’ above. 

 

4.3.8 Financial trader exemption 

Payments under financial instruments need not give rise to a deduction without inclusion 
outcome where the payment is made by a financial trader under an on-market hybrid 
transfer, provided certain conditions are met. 

 

Question 12: Financial trader exemption 

What factors should Ireland consider when determining, as permitted, whether or not to apply 
the deduction without inclusion rules to such trades by financial traders? 
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4.4 Definitions 

4.4.1 Associated enterprises 

ATAD2 includes a definition of associated enterprises to be used for anti-hybrid rules 
which includes entities included in consolidated groups under accounting principles.  
Reference is made to IFRS or local GAAP.  

Irish tax legislation has not, to date, adopted accounting concepts to determine group 
relationships, although it recognises both IFRS and Irish GAAP (FRS 102) as relevant 
accounting standards for tax purposes. 

 

Question 13: GAAP 

What factors should be considered when implementing the concept of consolidated accounting 
groups in hybrid mismatch measures?   

Should a version of section 432 Taxes Consolidation Act 1997 (“TCA”) be used to define 
associated enterprises? Or, rather than referring to section 432 or relevant accounting standards, 
should the concepts of a group under accounting principles be imported into domestic tax 
legislation using, for example, section 7 Companies Act 2014 as a template? 

 

4.4.2 Hybrid entities 

In order to apply anti-hybrid rules, taxpayers must have certainty as to the tax treatment 
of certain entities.  In Ireland whether or not an entity is transparent is determined based 
on a number of decided cases, but it is not always clear cut.   

 

Question 14: Hybrid entities  

Is the current case law clear enough to give taxpayers certainty on the treatment of an entity, 
when it comes to applying the anti-hybrid rules?   

 

4.4.3 Investor/Payee jurisdiction 

ATAD2 defines double deductions with reference to a deduction being available in both 
the payer jurisdiction and the investor jurisdiction. Dual inclusion income is defined in 
terms of income included in both jurisdictions where the mismatch occurs.  Deduction 
without inclusion is defined with reference to a deduction in the payer jurisdiction 
without inclusion in the payee jurisdiction. 

 

Question 15: Investor / payee jurisdiction 

Should a single concept be used to encompass both investor and payee when determining both if 
a payment has been deducted and included in income? 
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4.4.4 Payment / deemed payment 

A company’s Irish corporation tax liability on trading income is calculated on the basis of 
its accounting profits.  The timing of recognition of expenditure incurred follows the 
measure and timing under accounting principles.  Therefore, while ATAD2 is written in 
terms of a “payment giving rise to a deduction”, for example, for Irish tax purposes it is 
not the payment that triggers the tax consequence but rather the timing of recognition 
of the expense or income that the payment is in respect of.  Case V and Case III have 
different tax trigger points. 

 

Question 16: Payment / deemed payment 

The Irish tax regime does not have deemed payments, as such, but under the accruals basis can 
there be events (e.g. forgiveness of debt) which could come within the scope of these provisions?   

 

4.4.5 Financial instruments 

Financial instruments are defined as instruments that give rise to a return that is taxed 
under our rules for taxing debt, equity or derivative returns.   

 

Question 17: Financial instruments 

What rules could be described as Ireland’s rules for taxing debt, equity or derivative returns?  Is it 
sufficient to describe them as debt, equity or derivative instruments?  There are a number of 
definitions of “financial assets” in the TCA: should they be used as a basis for this definition?  
Alternatively, could financial instruments be defined in line with IAS 39? 
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4.5 Transactional knowledge 

4.5.1 Structured arrangements 

A structured arrangement should not give rise to an adjustment under the anti-hybrid 
rules  where the Irish taxpayer could not reasonably have been aware of the hybrid 
mismatch (the awareness test) and did not share in the value of the tax benefit (the 
value test).  The imported mismatch rules build upon the definition of a structured 
arrangement and therefore incorporate this exclusion (in relation to an imported 
mismatch which is part of a structured arrangement).  

An Irish taxpayer may enter into a structured arrangement but not know it: for example 
they may not know that the value of a hybrid mismatch is priced into the arrangement.  
Even in group scenarios, a local subsidiary may not be aware of the hybrid mismatch and 
they may not be in a position to judge whether or not they shared the value of the 
mismatch. 

Practical difficulties may be encountered in applying a motive test, and in determining 
whether or not the Irish taxpayer had sufficient knowledge, or should have had sufficient 
knowledge, to know that the anti-hybrid rules were triggered.  This can also apply where 
the taxpayer is a counterparty to a transaction with a third party, e.g. a lender, as it may 
have limited knowledge of the lender’s position. 

 

Question 18: Structured arrangements 

Recital (12) recognises that to ensure proportionality, ATAD2 should only apply to cases where 
there is a substantial risk of avoiding taxation through the use of hybrid mismatches.  What 
factors should be considered in implementing the awareness test and the value test? 

What practical difficulties may be encountered in establishing whether or not a structured 
arrangement exists? 

 

4.5.2 Capital market transactions 

ATAD2 applies a series of measures based on identifying transactions that trigger a 
particular outcome.  This approach works if all parties have full information in relation to 
the transactions they enter into. 

There are likely to be capital market transactions which fall within some of the provisions 
of ATAD2.  However, counterparties to those transactions may not necessarily be in 
possession of full information on the transaction to determine if the rules should apply.  

Recital (12) recognises that, to ensure proportionality, ATAD2 should only apply to cases 
where there is a substantial risk of avoiding taxation through the use of hybrid 
mismatches. 
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Question 19: Capital market transactions 

Taking account of recital (12), should provision be made such that the anti-hybrid rules only apply 
where it would be reasonable to consider that the Irish taxpayer was aware it was party to a 
hybrid transaction? What are the relevant considerations? 

 

4.5.3 What is tested for hybridity? 

BEPS Action 2 (for example in para 117) acknowledges that practical difficulties will arise 
in determining whether or not a hybrid mismatch exists.  Should regard be had to the 
laws of the jurisdiction in which the payee / investor is resident or subject to tax?  Or 
should regard be had to the actual factual circumstances of the payee / investor?   

 

Question 20: What is tested for hybridity? 

Should regard be had to the transaction, to the actual circumstances of the taxpayer or to the 
laws of the foreign jurisdiction?  Should this vary depending on the type of hybridity being 
neutralised? 
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4.6 Interaction with domestic provisions 

4.6.1 Domestic provisions 

4.6.1.1 Creating possible hybrid outcomes 

Within the TCA there are a number of provisions which could have the effect of 
converting one type of income or expense into another.  For example interest payable on 
debt instruments with certain ‘equity’ characteristics may be converted into a 
distribution and taxed as a dividend payment.  Consideration must be given to how these 
existing provisions will interact with Ireland’s new anti-hybrid regime, with the anti-
hybrid regimes in other countries, and also how they will interact with the interest 
limitation rules required by Article 4 of ATAD. 

 

Question 21: Existing domestic provisions 

Bearing in mind both the interest limitation and anti-hybrid requirements of ATAD, what 
amendments, if any, should be made to these domestic provisions? (see also, Question 44) 

 

4.6.1.2 Anti-hybrid provisions 

Within the TCA there are also provisions which link the tax treatment of a payment to its 
tax treatment on the part of a recipient, which can mirror the effect of the anti-hybrid 
rules in ATAD2 and BEPS Action 2.  ATAD2’s and BEPS Action 2’s anti-hybrid rules are 
expressed as applying in cross border situations only. 

 

Question 22: Existing domestic anti-hybrid provisions 

Should the domestic anti-hybrid rules be maintained in their current form or should they be 
amended and replaced with a single anti-hybrid rule which applies to both cross border and 
domestic transactions?  

 

4.6.2 Treatment of disallowed payments 

As outlined in paragraph 4.6.1.1, historically Ireland has treated interest payments on 
debt with certain equity characteristics as a distribution for tax purposes.  Under ATAD2, 
deductions can be denied in hybrid mismatch scenarios under a much broader range of 
circumstances.  Deductions denied under hybrid mismatch measures could be treated by 
declaring the payment a tax “nothing” (just stating it is not deductible) or by deeming the 
hybrid payment to be a distribution.  
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Question 23: treatment of disallowed payments 

Should adjustments under the anti-hybrid rules cause payments to be treated as distributions or 
simply as non-deductible expenses? 

 

4.6.3 Order of application 

Recital (30) provides that where a mismatch outcome is neutralised under Directive 
2011/96 (EU) (the “Parent / Subsidiary Directive”) then, ATAD2 shall not apply.  BEPS 
BEPS Action 2 is quite prescriptive on the order in which the various recommendations 
should apply.  Provision also needs to be made to ensure that the Irish rules are not 
displaced by the operation of defensive rules in other jurisdictions, or that the defensive 
rules in Ireland do not displace the primary anti-hybrid rules elsewhere.  The operation of 
hybrid mismatch measures should also respect Ireland’s obligations under double 
taxation agreements. 

Within ATAD2 itself, Recital (29) sets out that mismatches arising from disregarded PEs 
and reverse hybrid mismatches should apply in priority to the other hybrid mismatches 
the Directive addresses. 

 

Question 24: order of application 

In what order should the rules in ATAD and ATAD2 apply?  Are there any other order of 
applications issues which should be considered in the implementation of ATAD and ATAD2? 

 

4.6.4 Impact of foreign anti-hybrid rules on Irish legislation 

As other EU Member States and OECD jurisdictions will also be implementing anti-hybrid 
rules, it is necessary to identify any provisions which may cause Irish entities or 
arrangements to appear to be hybrid to a foreign jurisdiction.   

 

Question 25: Removing domestic hybridity 

Are there any domestic tax provisions which should be amended to ensure that they are not 
regarded as hybrid entities, for example, by foreign jurisdictions? 

 

4.6.5 Leases 

The treatment of leases, both finance and operating leases, may need to be considered 
in the context of hybrid mismatch measures because a single lease payment may 
incorporate elements which reflect a financing return as well as the provision of a 
service.   
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The interaction of the anti-hybrid rules and the interest limitation rules will also be 
important for leases.  Where the return on the lease is a financing return, it may be a 
financial instrument but may also count as interest receivable.   

 

Question 26: Leases 

What domestic legislative changes may be required to the taxation of leases to clarify how they 
will be treated under both the anti-hybrid and interest limitation rules in ATAD and ATAD2? 

 

4.6.6 Repo transactions 

The taxation of stock lending and repo transactions is currently set out in Revenue Tax 
and Duty Manual TDM 04-06-134.  Stock lending and repo transactions may be subject to 
anti-hybrid provisions, both in Ireland and elsewhere. 

 

Question 27: Stock lending and repo transactions 

What domestic legislative changes may be required to the taxation of stock lending and repo 
transactions to clarify how they will be treated under both the anti-hybrid and interest limitation 
rules in ATAD and ATAD2? 

 

4.6.7 Part 8A TCA 

Part 8A TCA provides that transactions which are similar to certain financial transactions 
will be given equivalent treatment to those financial transactions.  It is expected that 
payments should be subject to hybrid mismatch measures in the same way as payments 
under other financial instruments.   

Given the nature of these transactions it may be necessary to include some of the 
returns as financing returns within the scope of the interest limitation rules to ensure 
that equivalent treatment applies. 

 

Question 28: Part 8A TCA 

Are any domestic law changes necessary to Part 8A TCA, or any special considerations necessary 
to the implementation of the anti-hybrid and interest limitation rules to ensure that those 
measures apply to Part 8A TCA equivalent transactions? 

  

                                                           
4 https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-
04/04-06-13.pdf 

https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-04/04-06-13.pdf
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4.7 Reverse Hybrids (for implementation by 31 December 2021) 

It is possible that further technical consultation will be held in respect of reverse hybrids 

in advance of the 31 December 2021 implementation deadline, if required. However, 

input on the following questions is requested at this time.   

4.7.1 The reverse hybrid rule 

Implementation of the reverse hybrid rule, in 2021, means that an entity which is viewed 
as tax transparent in Ireland may be deemed tax resident in Ireland if:  

 More than 50% of that entity is owned by non-Irish taxpayers; 

 Who view the entity as opaque; and 

 The profits of the entity are not otherwise subject to tax, be that in Ireland, in the 
hands of those investors or elsewhere. 
 

Question 29: The reverse hybrid rule 

The language used in Article 9a is that the profits are taxed, which is different to the language 
used in relation to income being included.  In keeping with the objective of ATAD2 which is to 
neutralise hybrid mismatches, would it be reasonable to use the same “subject to tax” definition 
for reverse hybrids as for all other hybrid mismatches?   

 

4.7.2 Collective Investment Vehicles 

Paragraph (2) of Article 9a provides that the reverse hybrid rules need not apply to 
collective investment vehicles.  Such vehicles are defined as widely held, holding a 
diversified portfolio of assets and subject to investor-protection regulation in the country 
in which they are established. 

 

Question 30: Collective Investment Vehicles 

Should Ireland choose, as permitted, not to apply the reverse hybrid rule to these vehicles? 
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5. Questions on the Interest Limitation rules 

 

5.1 Context for the consultation on the interest limitation rules 

The OCED published its report on BEPS Action 4 on Limiting Base Erosion Involving 
Interest Deductions and Other Financial Payments on 5 October 2015.  BEPS Action 4 is a 
common approach but may become a minimum standard if further work on the subject 
progresses at OECD level.  
 
As acknowledged in Ireland’s Corporation Tax Roadmap, and evident in the guidance 
questions set out in this consultation on the implementation of the anti-hybrid rules, 
interest limitation rules and anti-hybrid rules are interlinked.  As such, it is important that 
decisions on the implementation of both aspects of ATAD/BEPS Action 4 and 
ATAD2/BEPS Action 2 are made in tandem.   
 
Ireland’s existing targeted rules for addressing BEPS risks, while structurally different to 
the ratio-based approach in Article 4 of ATAD, are, in our view, equally effective at 
preventing BEPS risks to the ATAD interest limitation rule.  However, as noted in the 
Roadmap, the Commission are adopting a stringent ratio-based approach in assessing 
whether national targeted rules are equally effective to the ATAD interest limitation rule.  
Therefore, while engagement on this matter is ongoing with the Commission, and as 
signalled in the Roadmap, work has commenced to examine options for transposing the 
ATAD interest limitation rule before 2023 and possibly as soon as Finance Bill 2019. 
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5.2 Scope of Ireland’s new interest limitation rules 

5.2.1 Application to groups 

Article 4 provides for a restriction on the tax deductibility of interest where a taxpayer’s 
net interest costs exceed a fixed ratio up to 30% of its earnings before interest, tax, 
depreciation and amortisation (EBITDA).  Article 4(1) provides that the interest restriction 
can be applied at the level of a group, rather than on a company by company basis, and 
that group for these purposes should be defined with reference to national tax law. 
 

Question 31: Application to groups 

What are the relevant considerations in determining whether Ireland should implement Article 4 
in such a manner as would allow application of the interest limitation rule on a local group basis?   

 

Question 32: Application to groups 

As Ireland does not have tax consolidation for groups, what are the practical issues that might 
arise in applying the interest limitation rule on a group basis?  For example, how should the 
allowable quantum of interest deductions, after the application of the interest restriction, be 
allocated to the group members?  How should companies joining and leaving groups during an 
accounting period be dealt with?  What happens if members of the local group do not have 
corresponding tax periods?  What filing obligations should each member of the local group have? 

 

Question 33: Application to groups 

Ireland has a number of different definitions of ‘group’ within our national tax law.  Taking 
account of paragraph 4.4.1 above, how should a ‘group’ be defined for the purposes of 
implementing Article 4? Should a local group include those members of a consolidated group 
that are within the charge to Irish corporation tax or should other criteria apply for determining 
the existence of a group? 

 

5.2.2 De Minimis threshold 

Under Article 4(3) Member States can choose to allow a taxpayer to fully deduct their net 
interest costs (“exceeding borrowing costs”) where the exceeding borrowing costs do not 
exceed a de minimis threshold of up to €3,000,000.  Where the fixed ratio rule is applied 
on a group basis, the de minimis threshold of up to €3,000,000 applies on a whole of 
group basis.  
 

Question 34: De Minimis threshold 

Are there any reasons why Ireland should not make provision for a de minimis threshold? 
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5.2.3 Standalone entities 

Under Article 4(3) a taxpayer may be allowed to fully deduct their exceeding borrowing 
costs where the taxpayer is a standalone entity, being an entity that is not included in 
consolidated accounts, has no associated enterprises and has no permanent 
establishment. 

Question 35: Standalone entities 

What are the relevant factors that should be taken into account in defining a “standalone 
entity”? 

 

5.2.4 Pre-existing loans 

Under Article 4(4) Member States can choose not to apply the interest restriction to 
loans entered into prior to 17 June 2016.  However, the exclusion will not apply where 
such loans are modified, including any refinancing of the loans, on or after that date.  
 

Question 36: Pre-existing loans 

What factors should be taken into account in determining whether or not to apply the interest 
restriction to loans entered into prior to 17 June 2016? 

 

5.2.5 Long term infrastructure  

Under Article 4(4) Member States can choose not to apply the interest restriction to 
certain loans to fund long term infrastructure projects (which are described as projects to 
provide, upgrade, operate and/or maintain a large-scale asset that is considered in the 
general public interest).   
 

Question 37: Long term infrastructure 

What factors should be taken into account in determining whether or not to apply the interest 
restriction to long term infrastructure loans?  If the exemption was to apply, how should long 
term infrastructure projects be defined, in Irish legislation, for the purposes of this exemption?   
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5.2.6 Consolidated group ratio rule 

Under Article 4(5) Member States may apply a consolidated group ratio rule whereby a 
taxpayer would be allowed to either: 
 
(a) Fully deduct net interest where its equity/total assets ratio is not more than 2% 

lower than the equivalent ratio for the consolidated group (being the consolidated 
group for financial accounting purposes); or 

(b) Deduct net interest up to the consolidated group’s external borrowing/EBITDA 
ratio. 

Only one of the above rules may be implemented. 
 

Question 38: Consolidated group ratio rule 

What are the relevant considerations in determining whether  Ireland should make provision for 
a consolidated group ratio rule? 

What are the key factors to consider in determining which consolidated group ratio rule should 
be implemented in Ireland?    

 

5.2.7 Financial undertakings 

Under Article 4(7) Member States can choose not to apply the interest restriction to 
certain financial undertakings.  The term financial undertaking is defined with reference 
to its regulatory status rather than to the activity that it carries out.   
 

Question 39: Financial undertakings 

What factors should be taken into account in determining whether or not to apply the interest 
restriction to financial undertakings?  If the exemption is to apply, should it apply only to 
regulated financial undertakings or should it apply also to non-regulated undertakings which 
carry on the same activities?   
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5.2.8 Carry forward 

Where the deductibility of borrowing costs has been restricted in a tax period, Member 
States can choose to allow a carry-forward of any unused amount.   Article 4(6) provides 
three options: 
 
1. Carry forward indefinitely any net interest which is not deductible in the current tax 

period; or 
2. Carry forward indefinitely and to carry back, for a maximum of three years, net 

interest that cannot be deducted in the current period; or 
3. Carry forward indefinitely net interest which cannot be deducted in the current 

period as well as the carry forward, for a maximum period of 5 years, of unused 
interest capacity;   
 

As with the issue of dual inclusion income in paragraph 4.3.7, the practicalities of tracking 
deferred adjustments must be considered. 
 

Question 40: Carry forward 

What are the key considerations in deciding which of the three policy options should be 
implemented in Ireland? 
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5.3 Definitions 

5.3.1 Borrowing costs and exceeding borrowing costs 

Article 4 applies to restrict the deductibility of “exceeding borrowing costs” to a ratio of 
the taxpayer’s EBITDA.  It defines “borrowing costs” quite widely, for example including 
the amortisation of capitalised interest.  “Exceeding borrowing costs” are defined in the 
ATAD as the amount by which deductible borrowing costs exceed taxable interest 
revenues and other economically equivalent taxable revenues. 
 

Question 41: Borrowing costs and exceeding borrowing costs 

What are the factors that should be taken into account in defining borrowing costs in Irish 
legislation?  What practical difficulties may arise in applying such a wide definition and what can 
be done to ameliorate them? 

What types of income / expenses should fall to be treated as economically equivalent to interest 
for the purposes of the application of the interest limitation rule?  Issues raised in the anti-hybrid 
portion of this document should also be considered in this context. 

 

5.3.2 EBITDA 

EBITDA is a key term in relation to the application of the interest restriction because 
deductibility of a taxpayer’s exceeding borrowing costs (net interest costs) is only 
restricted where they exceed a fixed ratio of the taxpayer’s EBITDA.  Where the 
restriction is applied on a group basis, it is the group’s EBITDA and exceeding borrowing 
costs that are considered.  Article 4(2) of ATAD provides that EBITDA is calculated by 
adding back to income chargeable to corporation tax the tax-adjusted amounts for 
exceeding borrowing costs, depreciation and amortisation.  Tax exempt income, such as 
franked investment income, is to be excluded from EBITDA. 
 

Question 42: EBITDA 

What are the key considerations in defining EBITDA in Irish tax legislation, particularly in relation 
to the application of the interest restriction on a group basis? For example, where a company 
within the local group has a negative EBITDA how should this be treated when calculating the 
EBITDA of the local group? 

 

Question 43: exempt income 

Irish companies are exempt from tax on dividends received from Irish companies.  As the scheme 
of double tax relief for certain foreign dividends is designed to effectively mirror that exemption 
through the availability of credits and additional credits, if Irish dividends are treated as ‘exempt 
income’ should foreign dividends that are fully sheltered from Irish corporation tax by double tax 
relief also be treated as ‘exempt’ and therefore excluded from EBITDA? 
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5.4 Interaction with domestic provisions 

5.4.1 Scheme of relief for interest 

Eligibility for relief for interest under Irish tax legislation depends on satisfaction of strict 
qualification criteria, which include the interest being incurred/paid for certain qualifying 
purposes.  Interest is most commonly deductible for Irish corporation tax purposes in the 
following circumstances:  
 
(a) It is incurred wholly and exclusively for the purposes of a trade (section 81 TCA);  
(b) It is incurred on loans used to acquire, improve or maintain a rental property (in 

which case it is deductible only against the rental income and is subject to certain 
restrictions) (section 97 TCA); or  

(c) It is annual interest paid on loans used to acquire a shareholding in an Irish rental 
income company, a trading company, or the holding company of such companies, 
or in lending money to such companies (with requirements for common ownership, 
directors and more) (section 247 TCA).  
 

Qualification for relief for interest as a trading deduction is also subject to transfer 
pricing rules and the provisions of section 130 TCA which can, in some cases, operate to 
treat interest payable on a debt instrument that has the characteristics of equity as a 
non-deductible distribution.  Interest relief is also subject to a number of targeted anti-
avoidance provisions.   
 

Question 44: Scheme of relief or interest 

How should the provisions of Article 4 of ATAD interact with existing provisions in Irish tax 
legislation dealing with qualification for interest relief and with the anti-avoidance provisions 
relating to interest? 

 

 


