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Introduction 

This is the twelfth edition of the Insolvency Service of Ireland’s (ISI) e-Brief.  This publication aims to 

keep you as a stakeholder informed of ongoing activities of the ISI and key metrics of interest 

captured through our systems.  In particular, the e-Brief aims to support and facilitate development 

of the personal insolvency process through the reporting of detail on court case decisions 

considered relevant for our stakeholder community. This document along with other resources can 

be found in the Stakeholder Information section on our website. 

1 Courts 

1.1 Murphy Case – relevant debt 

This case concerned an application to the High Court pursuant to section 115A(9) of the Personal 

Insolvency Act 2012 (as amended) (the “2012 Act”) to approve the coming into effect of a personal 

insolvency arrangement (“PIA”). There was no objection made to the application; however, an issue 

arose during the Court’s consideration of the application as to whether the debtor had a “relevant 

debt” as defined in section 115A(18) of the 2012 Act. It was accepted by counsel for the PIP that this 

was a requirement which the debtor must satisfy in order to invoke section 115A(9).   

In this case the debtor resided in the secured property on 1 January 2015 but was living at a different 

address since before the commencement of the insolvency process. He claimed that the property 

was his principal private residence for the purposes of the application.  

By way of both oral and written submissions, counsel for the debtor argued that the debtor had 

established a “relevant debt” within the meaning of section 115A(18) of the 2012 Act. As noted by 

Judge Sanfey, counsel’s essential conclusions from the legislation and case law were concisely 

expressed in written submissions and were as follows:  

“(i)  there is nothing expressly provided in the legislation requiring a debtor to   be 

ordinarily resident [in] the PPR at a particular date;  

(ii) Re Taaffe did not determine whether a debtor requires to be ordinarily resident at the 

time of the commencement of the proceedings; 

http://www.isi.gov.ie/en/ISI/Pages/Stakeholder_Information
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(iii)  Re Ali confirmed that there is no requirement that the Debtor live in the property at 

any particular date…” [paragraph 27 written submissions]” 

Counsel for the debtor also submitted that a finding that the debtor must be ordinarily resident at 

the time of the commencement of the insolvency proceedings would result in debtors who have 

suffered a marital breakdown and left the family home being denied the opportunity to avail of 

section 115A(9), and that this would not be in the spirit of the legislation.  

Discussion  

Judge Sanfey acknowledged that the definition of principal private residence does not require that 

the debtor must reside in the dwelling as of any particular date, but the Judge was of the view that 

this does not mean that the definition does not require the debtor to reside in the dwelling at all. In 

the Judge’s view “it is not possible to regard that definition other than as requiring that the debtor 

“ordinarily resides” in the dwelling in question – not that he has resided there at some time in the 

past, but no longer does so”. 

The Judge stated that this in turns begs the question as to the point at which the debtor must 

establish that he “ordinarily resides” in the dwelling, but the Judge felt that the answer to this 

question did not have to be resolved in the present application. The debtor in this case did not reside 

in the property at any point during the personal insolvency process. Judge Sanfey stated that in 

order to comply with the requirement that the debtor has a “relevant debt” he must show that the 

secured dwelling is one in which he “ordinarily resides” and the Judge was of the view that it was 

clear that the debtor, who at one time resided in the property but did not do so at any stage of the 

personal insolvency process, was unable to comply with this requirement.  

The Judge went on to state that as the focus of section 115A is the “perseveration of a right to live 

in a premises”, it follows that a party who formerly resided in the dwelling in question but did not 

do so at any point in the insolvency process can not avail of section 115A.  
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Conclusion  

Following consideration of all points raised during the hearing, the Court was of the view that the 

debtor did not have a “relevant debt”, and was not entitled to avail of section 115A of the 2012 Act 

and therefore refused the application.  

The full text of the judgment can be found here: Link 

1.2 Cremin Case – relevant debt; sustainability; appropriateness of PIA 

This case concerns an appeal of a decision of the Circuit Court in December 2019 to refuse an 

application made pursuant to section 115A(9) of the Personal Insolvency Acts (as amended) (the 

“2012 Act”).  Pepper Finance Corporation (Ireland) DAC (“Pepper”) was the objecting creditor in this 

matter. 

In addition to the debt due to Pepper, the first ranking charge holder, there were three judgment 

mortgages registered on title in favour of Everyday Finance DAC (“Everyday”), and one judgment 

mortgage in favour of Ulster Bank Ireland DAC (“Ulster Bank”), who did not vote.  For the purpose 

of the application, considering that the property was in substantial negative equity (c. €115,000), it 

was accepted that the judgment mortgages held no value, and Everyday was treated as an 

unsecured creditor for the purpose of the PIA.   

The proposed PIA envisaged a write-down of the secured debt of the PPR to current market value 

(€185,000), monthly interest-only payments of the mortgage, and the mortgage term to be 

extended by 264 months.  Prior to the original hearing date, an open offer was made to the debtors 

by Pepper, which was broadly similar to the PIP’s proposal, but included matched payments on a 

warehoused amount equivalent to that proposed to be written off over the course of the mortgage 

term.  However, the parties were unable to reach an agreement, and the appeal proceeded.   

Paragraphs 20 and 38 of the judgment address the main points arising in the parties’ affidavits. 

Submissions made by both counsel agreed the main issues to be considered by the court (paragraph 

39), which were: (i) relevant debt, (ii) eligibility (requirements of section 91, and MARP statement), 

(iii) failure to address the co-borrower’s liability, (iv) sustainability and (v) the appropriateness of 

the proposed PIA. The submissions are expanded on in paragraphs 41 to 57 (debtor) and 58 to 74 

(creditor). 

https://www.courts.ie/acc/alfresco/d9e5d4f8-d619-4072-9bf3-5dc8254166e0/2020_IEHC_506.pdf/pdf#view=fitH
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Relevant debt 

On 1 January 2015, the debtor was not in arrears on the PPR mortgage but rather was in arrears on 

the judgment mortgages registered on title. Pepper argued that as the debtor was not in arrears  on 

the PPR mortgage, the PIA did not include a relevant debt within the meaning of section 115A(18).  

It was accepted that, in most cases, it is the PPR mortgage which is in arrears.  In analysing the 

section, the Judge noted that there must be a debt “…the payment for which is secured by security 

in or over the debtor’s principal private residence…”.  As pointed out by counsel for the debtor, and 

noted by the Judge, ‘judgment mortgage’ is expressly included in the definition of “security” under 

section 2 of the Act.  The Judge was satisfied that the judgment mortgages were capable of 

constituting a relevant debt for the purpose of the Act. 

The Judge considered whether a secured creditor (secured by way of judgment mortgage) 

consenting to being treated as an unsecured creditor under a PIA prevented the debt due to that 

creditor as being a ‘relevant debt’. The Judge noted that section 108(4) expressly allows a secured 

creditor to consent to its debt being treated as an unsecured debt in a PIA, and considering that the 

definition of relevant debt did not state that the debt must be as characterised in the PIA, the Judge 

was satisfied that a secured debt (in this instance the Everyday debt), secured by way of judgment 

mortgage, which was in arrears on 1 January 2015, was a relevant debt of the purpose of the Act.  

The Court’s analysis of the issue is set out in paragraphs 81 to 100. 

Eligibility  

It was conceded that the debtor’s MARP declaration for the purpose of satisfying s.91(1)(g) “has to 

be incorrect”, in that the payments in respect of the PPR had never been in arrears, and that the 

question of cooperation with a process relating to mortgage arrears in respect of his PPR did not 

arise.  As pointed out by Judge Sanfey, sections 91(1)(g) and 91(2) do not apply to outstanding debts 

under a judgment mortgage.  Pepper noted that the final capital payment did not yet fall due, and 

submitted that the debtor was therefore solvent, with no danger of becoming insolvent within five 

years of the date of the statement.   

The Court found that given the objectives of the long title of the Act, it would be “impossible to 

accept that only debtors who are in arrears in respect of their PPR loan mortgages can avail of a 

PIA.”  Judge Sanfey also found that neither the debtor’s declaration nor the PIP’s statement were 
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appropriate prerequisites of eligibility in the unusual circumstances of this case, and therefore took 

the view that the debtor’s application should not be dismissed on this ground alone. The Court’s 

analysis of the issue is set out in paragraphs 101 to 108. 

The debt of the co-borrower:  

Pepper accepted there was no legal obligation on either the debtor or the co-borrower to submit 

an interlocking application, and did not dispute that s.116(6) of the Act entitles it to proceed against 

the co-borrower. However, there has been no default in relation to this loan.  Pepper argued that it 

is the assets of the debtor only that are brought to bear in the PIA, despite the joint liability. Judge 

Sanfey accepted while there was some validity to Pepper’s complaint, it should not refuse the 

debtor’s application on the basis of a failure to include the co-borrower in the process. The Court 

would, however, take it into account in considering the appropriateness of the PIA.  The Court’s 

analysis of the issue is set out in paragraphs 109 to 111. 

Affordability and sustainability:  

Judge Sanfey did not accept the debtor’s submission that the open offer made by Pepper in advance 

of the hearing suggests that it has accepted the affordability and sustainability of the proposed 

terms.  He took the view that Pepper was entitled to maintain its objections on the grounds of 

affordability and sustainability if the consequence of approval of the PIA is the immediate write-off 

of a substantial portion of its debt.   

Judge Sanfey was of the view that the “considerable discipline and vigilance on the part of the debtor 

and his family in managing their finances” would be required in order to implement the PIA, but 

overall he was satisfied there was sufficient evidence that the terms of the PIA were formulated in 

compliance with s.104, and that the debtor is “reasonably likely to be able to comply with the terms 

of the proposed arrangement”.  The Court’s analysis of the issue is set out in paragraphs 112 to 123. 

Appropriateness of the PIA:  

In considering the insolvency of the debtor, and addressing the debtor’s argument that the 

insolvency arose from the non PPR debts, Judge Sanfey observed that the debtor had not been put 

under pressure from the creditors to discharge these debts.  The Judge raised concerns that these 

debts were being used to contrive a situation where the PPR debt was considerably written down 

notwithstanding payments were up to date.   The Judge expressed further concern that the debtor 
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did not approach Pepper in advance of the application for a protective certificate to raise his 

concerns as regards his future liability.  Also significant to Judge Sanfey was the absence of an 

interlocking proposal on behalf of the co-borrower, and that his solvency or assets and liabilities had 

not been addressed. The debtor proposed a very substantial write-off of the debt to Pepper in 

circumstances where there is no visibility as to the means of the co-borrower, or his ability to 

contribute to or underwrite the proposed repayments. The Court’s analysis of the issue is set out in 

paragraphs 124 to 133. 

Conclusions 

Judge Sanfey was satisfied the debtor had established a relevant debt, that he was eligible to make 

a proposal for a PIA and would be reasonably likely to be able to comply with the terms of the 

arrangement. He noted, however, that Pepper’s complaints in relation to the appropriateness of 

the arrangement appeared justified: the debtor is in compliance with the terms of his loan with 

Pepper; there was no prior consultation; Pepper would incur a very significant write-off of its loan 

which is not in arrears, if approved. Judge Sanfey also noted that the proposals were formulated 

without regard to the position of the co-borrower who is equally liable for the PPR debt. He did not, 

however, suggest that the debtor has acted improperly or in bad faith.  Judge Sanfey felt there was 

a “fundamental unfairness in imposing on the objecting creditor a very substantial write-off of a loan 

which is performing and in respect of which no default arises”.  “The debtor’s application is at best 

premature” he stated.  He noted the continuing existence of the open offer by Pepper and a 

willingness to find a resolution.  He did not consider it appropriate to make an order confirming the 

coming into effect of the proposed arrangement.  

The full text of the judgment can be found here: Link 

1.3 Barry Case – validity of PC 

Introduction 

This case concerned an appeal of a decision of the Circuit Court to refuse an application pursuant to 

section 115A(9) of the Personal Insolvency Acts 2012 (as amended)  (the ”2012 Act”).  The objecting 

creditor was the Governor and Company of Bank of Ireland (the “Bank”).  

 

https://www.courts.ie/acc/alfresco/43cd17e5-3180-4237-acb3-454b9d13f669/2021_IEHC_80.pdf/pdf#view=fitH
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Background  

At the time of making an application for a protective certificate (“PC”) in April 2019, the debtor 

owed the Bank over €1.2 million, covering a number of loans secured on his principal private 

residence (“PPR”) and a residual balance following the sale of a property by a receiver.  

The six year arrangement proposed that the secured debts of €780,356 would be reduced to 

€500,000 (€10,000 above the current market value of the PPR), with the balance being discharged 

by way of a small dividend. The unsecured debt would also be discharged by way of a dividend 

payment. A comparison with bankruptcy suggested that a successful personal insolvency 

arrangement (“PIA”) over its six-year term would yield a greater return for the Bank.  

The debtor had applied for four protective certificates, the first as far back as 2014, and had made 

two previous applications to court under section 115A of the 2012 Act. Both of the section 115A 

applications were struck out in the Circuit Court with the PIP’s consent.  

The Bank had a number of objections to this application, but the one which Judge Sanfey called ‘the 

twelve-month issue’ took centre stage in the submissions of counsel to the Court.    

The ‘twelve-month issue’  

Section 115A(8)(a)(i) of the 2012 Act provides that a court shall consider whether to make an order 

under section 115A(9) only where it is satisfied that the eligibility criteria set out in section 91 of the 

2012 Act have been satisfied.  

In this case the objection concerned the eligibility criterion set out in section 91(1)(i)(i) of the 2012 

Act. This criterion provides that a debtor shall not be eligible to make a proposal for a PIA unless 

that debtor has not been the subject of a protective certificate less than 12 month prior to the date 

of the application for a PC. The Bank submitted that the debtor had been subject to a PC less than 

12 months before making his application for his fourth PC and thus did not satisfy this eligibility 

criterion.  

Counsel for the debtor argued that the debtor was entitled to apply for his fourth PC in March 2019 

on the grounds that the debtor’s third PC was invalid and “must be deemed never to have existed” 

and accordingly did not have to be taken into account for the purposes of computing the 12-month 

period required under section 91(1)(i)(i) of the 2012 Act.  
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The argument that the PC never existed did not find favour with Judge Sanfey. The fact that the 

third PC should not have been issued did not mean that it “never in fact existed”. The Judge was 

satisfied that the third PC did exist and had legal force and it was live until January 2019. As the 

application for the fourth PC was made in March 2019, the Judge was satisfied that the debtor failed 

the criterion set out in section 91(1)(i)(i) of the 2012 Act and he was precluded from considering the 

section 115A application.  

Abuse of process  

Judge Sanfey felt it necessary to address the objection of the Bank that the section 115A proceedings 

were “an abuse of process and/or oppressive...”.  Counsel for the Bank was very critical of the 

procurement of four PCs and the making of two previous applications under section 115A. Counsel 

for the Bank argued that the debtor had “effectively looked to game the system and to utilise the 

provisions of the Act to keep a creditor at bay without the accompanying honesty, candour and best 

efforts which underpin that entitlement”. These allegations were rejected by counsel for the debtor, 

who criticised the Bank’s approach.  

Judge Sanfey felt it appropriate to make some general remarks about the “propriety or otherwise” 

of successive applications to PCs. He noted that there was no impediment in the 2012 Act to a debtor 

applying for multiple PCs and there did not seem to be any reason why a debtor could not apply for 

successive PCs “as long as the applications are made in accordance with the requirements of the Act, 

and always in good faith and in a manner respectful of the personal insolvency regime”.  

Judge Sanfey, although uncomfortable with the phrase that the debtor had tried to “game the 

system”, stated that some of the actions taken by the PIP on the debtor’s behalf were inappropriate 

and the Judge went on to state in his judgment that “where a PIP on behalf of the debtor seeks to 

invoke the protection of the court in a manner which restricts the rights of his creditors in such a 

fundamental way, he must act with honesty and candour and in a manner which respects the rights 

of his creditors.”  

Counsel for the debtor asserted that the Bank, as a matter of policy, will not countenance any PIA 

which involves a write-down of secured debt. Counsel for the Bank did not directly address the 

question of whether or not the Bank had such a policy, but stated that the Bank was “a responsible 
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lender” and that if a reasonable PIA had been submitted to the Bank, he had no doubt the Bank 

would have voted for it.  

Judge Sanfey did not have to decide on whether the Bank had such a policy, but did feel that it was 

appropriate to offer some general observations on the approach of debtors and creditors to their 

engagement with the process (see paragraphs 58 to 65).  Acknowledging that a creditor is perfectly 

entitled to vote to reject a PIA without the requirement to account for its vote, Judge Sanfey stated 

by way of general observation “that a blanket policy not to engage with any PIA involving write-

down of secured debt would offend against the principle that the PIP engages proactively with 

creditors who approach each proposal pragmatically, with an open mind, and with a view to 

engaging with a resolution of the debtor’s insolvency in a manner consistent with the insolvency 

regime and as effectively and fairly as possible”. 

Conclusion 

Judge Sanfey made an order dismissing the debtor’s application, noting that the insolvency of the 

debtor remains. He expressed his hope that efforts to resolve the matter through engagement 

between the parties would continue. 

The full text of the judgment can be found here: Link 

2 Business Metrics 

2.1 ISI Statistics Quarter 1 2021  

The ISI statistical report covering the first quarter (Q1) of 2021 is published on the ISI website at the 

following link: Q1. Key statistics for Q1 include 283 new cases submitted, 270 PCs, 323 Arrangements 

approved and 74 Bankruptcies.  

Activity has been significantly impacted by the effects of the Covid-19 pandemic with protective 

certificates and insolvency arrangements for Q1 down 36.5% and 16.3% respectively compared to 

Q1 2020. The reduction in numbers reflects the impact of emergency measures introduced by the 

Government initially in March 2020 to mitigate the economic effects of the pandemic. The number 

of bankruptcies increased in Q1 2021 in comparison to both the previous quarter (80%) and the 

https://www.courts.ie/acc/alfresco/3358c5f8-1a45-4c35-bf61-920925395712/2021_IEHC_144.pdf/pdf#view=fitH
https://www.isi.gov.ie/en/ISI/Pages/ISI%202021%20Quarter%201%20Statistics
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same quarter in 2020 (39%). Bankruptcies were down significantly in 2020 overall, however, 

compared to 2019.   

2.2 Abhaile  

At the close of Q1 2021, over 23,612 Abhaile scheme vouchers had been issued, of which 16,420 

relate to vouchers to enable debtors to avail of the services of a PIP. This equates to a monthly 

equivalent for PIP vouchers over the lifetime of the Abhaile Scheme of approximately 288 vouchers. 

The balance of the issued vouchers relate to the legal advice side of the scheme with 4,783 for 

consultations and 2,030 relating to the pursuit of section 115A reviews. 

3 General  

3.1 Fee Waiver 

On 29 December 2020, Minister for Justice, Helen McEntee T.D. announced that she consented to 

the making, by the ISI, of Regulations to continue the waiver of personal insolvency application fees 

for a further 3 years. The waiver now applies until 31 December 2023. Waivers on fees payable to 

the ISI and to the Courts on applications for personal insolvency solutions were first agreed in 2014 

in response to concerns that such fees could pose financial hardship for those already struggling 

with debt, and could act as an obstacle to people applying for help under the Personal Insolvency 

Acts. A further extension of the waiver occurred in 2017. The position will be re-evaluated in 2023 

in the context of the overall economic environment at that time.  

3.2 ISI Creditor and PIP Dialogue Meetings 

The ISI has recently completed a series of dialogue meetings with creditors which kicked off towards 

the end of 2020. A total of 13 creditors representing both banks and investment funds have 

participated in these virtual meetings which provided an opportunity for the parties to exchange 

relevant updates and trends of interest in addition to feedback on challenges.  

In March, the ISI began a series of dialogue meetings with a number of the most active PIP practices, 

which is ongoing. The purpose of these meetings is to gather feedback (and examples) on the 

development of the personal insolvency framework including interactions with creditors within the 

personal insolvency framework and in particular, to gather evidence of good practices in 

interactions.  
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These virtual meetings have been well received to date and there is general agreement that such 

meetings allow for more efficient interaction between key stakeholders. As custodians of the 

personal insolvency framework, the ISI aims to help facilitate the ongoing effective development of 

the framework. While feedback from both the creditors and PIPs through these meetings is 

generally positive reflecting a certain level of maturing of the framework, there remains much scope 

for improvement as the framework evolves. In particular, active engagement with the Protective 

Certificate Target Timeline (please see the ISI website here) requires attention by both creditors and 

PIPs as does transparency in respect of the supervision of arrangements in place and actions agreed 

as part of a court approved solution. 

A further series of dialogue meetings with creditors will commence in autumn 2021 followed by 

focussed meetings with PIPs.  

3.3 Public Information Campaign 

The ISI’s current public information campaign commenced at the end of December 2020 and ran in 

two bursts, from 30 December to 14 February and from 15 March to 30 April.  The key message of 

the campaign is how overwhelming debt can be and the sense of relief felt once a person asks for 

help.  Our target audience remains largely similar to previous campaigns, those who are 35+ years 

of age and struggling financially, with a particular focus on those sectors affected by the Covid-19 

pandemic including hospitality, travel and retail. 

The campaign includes TV advertising, Video on Demand (i.e. RTE player, Virgin, Sky Adsmart etc). 

The digital advertising element includes Journal.ie, RTE.ie and YouTube. Also two of our radio ads 

are broadcasting across national, urban and local stations.   

This year we also have a partnership with Independent News and Media (INM) which includes three 

native articles written and promoted via INM along with ads featured in the Independent, Sunday 

World and the Herald as well as online bespoke audience targeting.  

The Covid-19 pandemic has unfortunately had a major impact on how we live and work, with a huge 

proportion of the population now working remotely and having been urged to stay at home as much 

as possible.  Therefore, we adapted our campaign to take this into account and looked at alternative 

ways of reaching our audience.  This year, for example, is the first time we have not used Out of 

https://www.isi.gov.ie/en/isi/pages/wp19000002
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Home advertising which includes bus shelters, billboards, commuter points and pay points as it is 

difficult to predict the value we would get from this with current restrictions on movement. 

During the second burst of the campaign, we trialled digital audio media. With more people tuning 

into podcasts and music streams while out walking or running, we think this is another good way to 

reach our target audience. 

3.4 Personal Insolvency (Amendment) Act 2021 

The Personal Insolvency (Amendment) Bill 2020 (available on the Oireachtas website here) was 

introduced in Seanad Éireann on 16 December 2020 and completed all stages of the legislative 

process in May 2021. The Bill makes a number of urgent changes to the Personal Insolvency Act 

2012 to help people who are struggling to pay their debts achieve more effective access to personal 

insolvency processes and solutions, in light of the COVID-19 pandemic.  

The President signed the Bill on 26 May 2021 so it is now the Personal Insolvency (Amendment) Act 

2021 (available on the electronic Irish Statute Book website here). Commencement Orders will be 

needed for it to fully take effect in law and the ISI is currently working with the Department of Justice 

and the Courts Service on this process. .  

3.5 Public Consultation on Reasonable Living Expenses (RLEs) 

The ISI RLE model is a modified version of the consensual budget standards model originally 

developed in Ireland by the Vincentian Partnership for Social Justice (VPSJ). Following the conclusion 

in 2020 of an extensive project carried out by the VPSJ to review and rebase the Minimum Essential 

Standard of Living figures upon which the RLE set costs are based, the ISI feel it timely to hold a 

public consultation to gather feedback from stakeholders in relation to the RLE set cost figures and 

their composition and on the practical implementation of any changes to RLEs for arrangements 

already in place. The ISI plans to launch this consultation in June. A link to the online consultation 

document will be issued in due course to all ISI e-Brief subscribers. 

 

 

 

https://www.oireachtas.ie/en/bills/bill/2020/76/
http://www.irishstatutebook.ie/eli/2021/act/10/enacted/en/html?q=insolvency
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Disclaimer 

Information contained in this e-Brief has been produced by the Insolvency Service of Ireland and is 

intended as a general guide.  The ISI has no role in providing legal advice or interpreting the law and 

this guide may not be relied on as such advice or interpretation.  The ISI assumes no responsibility 

for the accuracy, completeness or up to date nature of the information in this e-Brief and does not 

accept any liability whatsoever arising from any errors or omissions. 


