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1. Introduction 

This is the fourteenth edition of the Insolvency Service of Ireland’s (ISI) e-Brief.  This publication 

aims to keep you as a stakeholder informed of ongoing activities of the ISI and key metrics of 

interest captured through our systems.  In particular, the e-Brief aims to support and facilitate 

development of the personal insolvency process through the reporting of detail on court case 

decisions considered relevant for our stakeholder community. This document along with other 

resources can be found in the Stakeholder Information section on our website. 

2. Courts 

2 . 1  F I T Z P A T R I C K / M C K I E R N A N  –  U N F A I R  P R E J U D I C E ;  P E N S I O N  A S S E T S   

This judgment concerns an appeal by the objecting creditor EBS DAC (the “Bank”) to a decision 
to confirm the coming into effect of the personal insolvency arrangement (‘PIA’) in each case 
in respect of a married couple (the “debtors”).  

The debtors’ principal private residence (“PPR”) was stated to have a market value of €320,000 
with an active loan balance €386,376 and a “warehoused” amount of €97,979 following a 
restructuring by the Bank in 2014. The debtors, who were discharging their revised monthly 
payments on the PPR since 2014,contended that they were “wholly insolvent” on a balance 
sheet basis and insolvent on a cash flow basis in that they will be unable to meet the 
warehoused amount when it falls due.  Under the terms of the proposed PIAs, the mortgage 
balance on the PPR would be reduced to €320,000 and discharged over 289 months at existing 
mortgage rates, and the warehoused amount would be written off. 

An issue which was “a bone of particular contention” at the hearing of the matter before Judge 
Sanfey related to the pension entitlements of the debtors. One of the debtors will become 
entitled to an estimated lump sum payment of €94,168.42 in 2027, while the other debtor will 
become entitled to a lump sum pension payment of €117,476.93 in 2035. 

Counsel for the debtors conceded at the outset of his submissions that in the event that the 
Court was of view that these lump sums should be taken into account in its assessment of 
whether or not the debtors would be in a positon to discharge the warehoused amount when 
it fell due, the Bank’s appeals must succeed. The debtors’ position was that by virtue of the 
provisions of section 51 of the Personal Insolvency Act 2012 (the “2012 Act”), the debtors’ 
pension lump sums payable in 2027 and 2035 could not be treated as assets of the debtors, 
other than in certain circumstances, which did not apply in the present case.  The Bank took 
the opposite view and urged the Court that the lump sums should be taken into account in 
assessing the solvency or otherwise of the debtors as regards the warehoused amount.  

Having extensively considered the matter, Judge Sanfey was of the view that the interpretation 
of section 51 of the 2012 Act contended for by the debtors was correct. The various points of 
consideration examined in this regard by Judge Sanfey can be found at paragraphs 42 to 63 of 
his judgment.  

https://www.isi.gov.ie/en/ISI/Pages/Stakeholder_Information
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In considering whether the PIA should be approved, the judge concluded that the debtors 
“cannot be considered insolvent by virtue of the bank debt”. The judge was of the view that the 
restructured 2014 loan was currently affordable and on the evidence before the judge, “likely 
to remain so”. The judge stated that the only possible instance of insolvency as regards the Bank 
would be the prospective failure of the debtors to discharge the warehoused amount in 2041 
and he could not see how, in 2021, a court could hold a debtor to be insolvent on the basis of 
an alleged inability to discharge a sum in 20 years’ time. He concluded that the PIAs were 
premature and unfairly prejudicial to the interests of the Bank and stated that there would be 
an order in respect of each debtor allowing the Bank’s appeal.   

The full judgment can be accessed here: Link 

2 . 2  D R E W  C A S E  -  R E L E V A N T  D E B T   

This judgment concerns an application by a personal insolvency practitioner (“PIP”) to the High 
Court on behalf of a debtor to approve an application pursuant to section 115A(9) of the 
Personal Insolvency Act 2012 (as amended) (the “2012 Act”).  

Although a number of issues were canvassed by the objecting creditor, at the hearing the 
issues centred around whether the debtor had established a relevant debt within the meaning 
of the 2012 Act, and whether the means of the debtor had been fully brought to bear on the 
personal insolvency arrangement (“PIA”).  

The objecting creditor swore an affidavit wherein it was suggested that there was no ‘relevant 
debt’ within the meaning of s.115A(18) of the 2012 Act and that an additional €107,280 would 
be available if the debtor stopped renting and moved in to his property at Cashel, Co Tipperary 
(the “Cashel property”) and extended the PIA to 72 months.  In reply to the objecting creditor’s 
affidavit, the debtor swore an affidavit on 13 March 2020 stating that he ordinarily resides in 
his principal private residence (“PPR”) at Cashel, Co. Tipperary and that he is no longer renting 
and paying rent. The debtor further averred that his “permanent and full-time ordinary residence 
was always in Cashel”.  

The PIA stated that the debtor, at the time of the PIA, paid a monthly sum in respect of the 
mortgage over the Cashel property and rent in respect of a property at Fota, Cork. The PIA 
also stated that the “PPR in this case is a rented property. This shall not change during the PIA”. 

Relevant debt 

Judge Sanfey noted at paragraph 19 of his judgment that it was well established in the case 
law that the existence of a relevant debt is a prerequisite of the court’s jurisdiction in relation 
to a section 115A(9) application.  In considering the point at which the debtor must establish 
that he “ordinarily resides” in the PPR, the judge agreed with counsel for the PIP that it is at 
the point at which the section 115A(9) application issued. 

Counsel for the PIP submitted that the evidence before the court was that, at the time of the 
issue of the section 115A application, the debtor’s PPR was the Cashel property. In this regard 
he relied on the debtor’s letter of instruction of 26 August 2019 instructing the PIP to initiate 
the section 115A application which referred to the Cashel property as the debtor’s “home 

https://www.courts.ie/acc/alfresco/d9e39a7d-f582-4bce-bedf-881c68f287aa/2021_IEHC_568.pdf/pdf#view=fitH
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address”, the section 115A notice of motion which was directed to the debtor at the Cashel 
Property, and the averments by the debtor in his affidavit of 13 March 2020. 

Judge Sanfey concluded that the PIP had not adduced any evidence which established that 
the debtor, as of the date of issue of the application, “ordinarily resides” in the Cashel property. 
He stated that neither the letter of instruction nor the fact the motion was directed to the 
debtor at the Cashel property “come anywhere close to establishing the required residence as of 
28th August 2019 in that property”.  He further stated that the debtor’s affidavit of 13 March 
2020 did not “provide any evidence as to his ordinary residence in the Cashel property as of 28th 
August, 2019” and that the debtor’s averment that his permanent and full-time ordinary 
residence was always in Cashel was “simply untrue” and should not have been made.  

Conclusion 

Judge Sanfey found that as the PIP had not established a relevant debtor for the purpose of 
section 115A of the 2012 Act, the Court had no jurisdiction to entertain the PIP’s application, 
and stated that it must be refused. He further stated that it was not necessary, and possibly 
inappropriate, for him to make any comment on any other matter put before him in the course 
of the application. The full text of the judgment can be found here. Link 

2 . 3  C H A M B E R S  C A S E  –  E X C L U D A B L E  D E B T ;  S P E C I A L  C I R C U M S T A N C E S  

This matter concerned an appeal by the debtor against the refusal of the Circuit Court to 
confirm the coming into effect of an arrangement under section 115A(9) of the Personal 
Insolvency Act 2012 (the “2012 Act”). Bank of Ireland Mortgage Bank (the “Bank”) was the 
objecting creditor and objected to the coming into effect of the personal insolvency 
arrangement (“PIA”) on a number of grounds. Its primary objection related to the inclusion in 
the PIA of an amount owed by the debtor to Meath Council Council (the “Debt”) as an 
excludable and/or preferential debt, providing for payment of the Debt in full, and treating the 
application as a single creditor case in circumstances where the debtor had in fact two 
creditors. The Debt arose from an unpaid development levy. The Debt was categorised by the 
personal insolvency practitioner (“PIP”) as an excludable debt under section 2 of the 2012 Act 
and Meath County Council (the “Council”) had “opted out” of the PIA. The PIA proposed a 
twelve-month mortgage moratorium which would be used to pay the Debt and to pay the 
PIP’s fees. 

The two major issues required to be resolved in the PIP’s favour if he was to have any prospect 
of success in the appeal were, as stated by Judge Sanfey, whether an excludable debt which 
is not a permitted debt can be included in a PIA at all and whether the Debt was an excludable 
debt within the meaning of the 2012 Act. The issue of whether an excludable debt which is 
not a permitted debt can be included in a PIA at all was one raised by Judge Sanfey himself 
after the substantive hearing. The judge invited the parties to make supplemental submissions 
on the issue, which they did.  

Issue No. 1: whether an excludable debt which is not a permitted debt can be included in a PIA at 
all 
The PIP submitted that the every PIP must bring the full means of the debtor to bear so that 
income or assets of the debtor cannot be left outside the PIA. He further submitted in his 
supplemental submissions that a debtor would not be ‘returned to solvency’ if there was a 

https://www.courts.ie/acc/alfresco/a9b74c3b-afbd-44e8-ad38-23c5d8c445d3/2021_IEHC_710.pdf/pdf#view=fitH
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debt excluded or untreated or ‘returned to solvency without recourse to bankruptcy’ since the 
excluded creditor could/would have recourse to still bankrupt the creditor.  The PIP’s position 
was that in order to ensure a return to solvency, he concluded a deal with the Council for the 
payment of the Debt. The PIP considered it necessary to show this arrangement with the 
Council in the PIA to be clear and fair to all creditors and did this by providing for the payment 
of the Debt as a special circumstances cost in the PIA (which he submitted was the usual 
treatment by PIPs of an excluded debt), to be discharged during the 12-month mortgage 
moratorium envisaged by the PIA. 

The Bank submissions included that sections 92(1) and 92(7) of the 2012 Act did not allow 
payments to be made in a PIA to an excludable creditor who has “opted out” and that there is 
no provision in the 2012 Act for the payment of non-permitted or excluded debt, and in any 
event, any such payment cannot be treated as a “living expense”. 

It was the judge’s view that given that the PIA explicitly made provision for the payment of 
the Debt, that the Debt, which is not a permitted debt, is “the subject of a Personal Insolvency 
Arrangement” and this is prohibited under section 92(7) of the 2012 Act. He further concluded 
that there was no provision in the 2012 Act which might be deemed to authorise the inclusion 
of an excludable non-permitted debt in the PIA. 

He stated that the Oireachtas has decided that certain categories of debt (excludable debt) 
can be included in the PIA only with the consent of the creditor, and that certain other 
categories (excluded debt) cannot be included at all. The judge stated that this effectively 
means that such creditors must either be discharged, or an accommodation reached with them, 
if the possibility of independent enforcement action by such creditors is to be forestalled.  The 
judge stated that this may be achieved in a number of ways, but cannot be achieved by 
including payments to those creditors as an integral part of the PIA. He went on to say that he 
agreed with the Bank’s submission that the proposed payments to the Council as special 
circumstances costs cannot properly be regarded as such, but that it makes no difference how 
the payments are characterised as they were improper and prohibited by the statutory 
scheme. He stated that the conclusion to which he had come in relation to issue No. 1 may be 
stated as follows: 

“An excludable debt may not be “the subject of” a PIA unless it is a permitted debt; that is to say, it 
cannot be addressed by the Arrangement, and may not, as in the present case, be discharged in 
whole or in part as a special circumstances cost”. 

Issue No. 2: whether the Debt is an excludable debt within the meaning of the 2012 Act 
With regard to the second issue as to whether or not a development levy owed to a local 
authority could be regarded as an excludable debt as defined in section 2 the 2012 Act, the 
PIP submitted that the debt falls under category (a):  “…liability of the debtor arising out of any 
tax, duty, levy or other charge of a similar nature owed or payable to the State…”. It was submitted 
that the Council fell within the term “the State” as being an “emanation of the State”. However 
Judge Sanfey, for the reasons set out in his judgment, did not consider that it was appropriate 
to consider a local authority an “emanation of the State” for the purpose of a domestic statute.  
He was of the view that if the Oireachtas had intended category (a) to apply to a local 
authority, it could have made this clear. He stated that the Court must “be wary of extending 
the categories of excludable debt beyond their bounds, given that creditors to whom such debts are 
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owed have the privilege of “opting out” of a PIA, a factor which typically inhibits a debtor’s chances 
of proposing a PIA acceptable to the creditors”.  

The judge concluded that a development levy owing to a local authority was not an excludable 
debt within the meaning of 2012 Act and that it followed from this conclusion that the “single 
creditor” procedure under section 111A was inappropriate. As the procedure was flawed, the 
court could not approve the coming into effect of the PIA.  

The Judge stated that the conclusions reached by the Court in relation to Issue 1 and Issue 2 
meant that  Court could not approve the coming into effect of the PIA, and the PIP’s 
application pursuant to s.115A (9) must be refused.   

The full text of the judgment can be found here.  Link 

2 . 4  B O U R K E  C A S E  –  P R E F E R E N T I A L  D E B T   

This matter concerned an issue in relation to the conduct of an application by a personal 
insolvency practitioner (“PIP”) pursuant to section 115A (9) of the Personal Insolvency Acts 
2012 (as amended) (the “Act”). The application was initiated in November 2021 by the PIP and 
was withdrawn in April 2022.  

Pepper Finance Corporation (Ireland) DAC (the “objecting creditor”) objected to the 
application in December 2021. Prior to the application being withdrawn, counsel for the 
objecting creditor indicated its disquiet to the court that the personal insolvency arrangement 
(“PIA”) which had been voted upon by the creditors had proceeded on the basis that Revenue, 
who opted in to the PIA and formed the class of creditors required for the section 115A 
application, was owed a preferential debt of €558,601.66, when in fact only €351,627.22 of 
that debt was preferential, and that the section 115A(9) application before the court had 
proceeded on the same basis. When this was brought to the court’s notice, counsel for the 
PIP immediately made it clear that the treatment of Revenue’s debt in the PIA was “an error”, 
and should not have happened, and apologised for the miscategorisation. However, 
notwithstanding that the PIA was withdrawn and thus the issue now academic, the judge was 
concerned with what had occurred and required an explanation from the PIP.  

Judge Sanfey took the view that given that there was a hearing with affidavit evidence as to 
what had occurred, he should express his findings and views in a written judgment. He did so, 
firstly, to acknowledge the hard work done by the PIP on the debtor’s behalf in attempting to 
find a solution to his insolvency, and to set out the context in which he fell into error. Secondly, 
he considered that the concerns of Pepper were justified, and thirdly, he felt it was important 
for the court to set out its views in relation to the necessity for observance by PIPs of 
appropriate ethical standards when proposing an arrangement to creditors. 

Judge Sanfey was of the view that PIP’s explanation for the mischaracterisation of the 
Revenue debt as entirely preferential was disquieting and suggested that the designation of 
“preferential” by the PIP to the entire debt was “deliberate, and not an error.”  He stated that 
“the attempt by the PIP to imply that Revenue in some way had a hand in the mischaracterisation 
by the PIP of the Revenue debt is particularly unattractive, and not supported by the evidence.” He 
was also particularly concerned that the PIP did not address the question of the 
mischaracterisation of the Revenue debt immediately once it became an issue.  

https://www.courts.ie/acc/alfresco/7ace78aa-b241-4102-ae71-00917633060b/2022_IEHC_180.pdf/pdf#view=fitH
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Judge Sanfey stated that the creditors and ultimately the court must be in a position to rely 
on the evidence presented by the PIP. He stated that a PIP, in making a section 115A 
application, hopes to persuade the court that the expressed view of a statutory majority of the 
creditors should be disregarded and the arrangement approved and that such a jurisdiction 
“could only ever be invoked on the basis of an implicit trust that the PIP has assessed the assets and 
liabilities accurately, has categorised them correctly, and has put forward a proposal which 
represents the best and fairest deal for all concerned that can be implemented in the circumstances, 
given the requirements and strictures (sic) of the Act”. Judge Sanfey stated in his judgment that 
this can only occur when the PIP has applied the ethical standards to which McDonald J refers 
to in Re Mark Fay, a Debtor [2020] IEHC.  

He went on to say that it is incumbent on a PIP to ensure that the creditors and the court may 
depend upon the truth and accuracy of the facts and figures put forward on the debtor’s 
behalf, and as stated by McDonald J in Re Mark Fay, the evidence must be presented “in a 
complete and open way.  Judge Sanfey stated that this means that creditor queries must be 
addressed effectively and an objection to a section 115A must be met “squarely and frankly”.  

Judge Sanfey acknowledged that the PIP in this matter is a dedicated and skilled practitioner 
who does his best for his clients and that it was evident that he worked diligently to reach an 
agreement with the Revenue with a view to persuading it to “opt-in” to the PIA. However, he 
was of the view that in providing misleading information to the creditors, in neglecting to 
engage with the justified objections formally notified by the objecting creditor, and in failing 
to provide an appropriate intelligible explanation of his actions to the court, the PIP had, on 
this occasion, fallen well below the appropriate ethical standards to be expected from a PIP. 
He asked the PIP, and indeed all PIPs, to reflect carefully on their obligations to creditors and 
the court, and to the dicta of McDonald J in Re Mark Fay, and to those of Baker J in Re James 
Nugent, a Debtor [2016] IEHC 309, emphasising that the proper and effective operation of the 
personal insolvency process depends upon observance of their duties and obligations in this 
regard.  

The full text of the judgment can be found here: Link 

2 . 5  O ’ R E G A N  C A S E  –  P R E L I M I N A R Y  P O I N T  –  C A N  A  C R E D I T O R  O B J E C T  

A F T E R  A  P I A  H A S  C O M P L E T E D ?   

In this matter Ulster Bank Ireland DAC (the “objecting creditor") had brought an appeal against 
the making of an order by the Circuit Court approving the coming into effect of a Personal 
Insolvency Arrangement ("PIA") under section 115A of the Personal Insolvency Act 2012 (as 
amended) (the “Act”). This decision relates to the preliminary issue raised by the debtor’s 
personal insolvency practitioner (“PIP”) to the effect that the appeal was moot and should not 
be entertained by the Court in circumstances where the period of the PIA had expired and a 
certificate of completion had issued in accordance with section 125 of the Act.   

The PIP's position was that the 3-month PIA, which came into effect in October 2021, had 
expired, the debtor had complied with his obligations under the PIA and the PIP has notified 
the debtor, creditors and the ISI. As such, the PIP maintained that the PIA had completed and 

https://www.courts.ie/acc/alfresco/45d90f43-abef-4e59-8f8a-790e9c575aae/2022_IEHC_371.pdf/pdf#view=fitH
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could not be revived, both on its own terms and pursuant to the provisions of the Act. The PIP 
contended that it followed that the appeal was moot.   

The objecting creditor's position was that the appeal could not be said to be moot as, by virtue 
of the appeal, a live controversy continued to exist between the parties in relation to the 
debtor's payment obligations.  

It was Judge Ferriter’s view that the PIP's arguments on mootness were misconceived, as they 
were centred on the premise that once the PIA had completed its specified duration, the PIA 
could not be undone. He felt that this would be to “empty the objecting creditor's constitutional 
right of appeal of any utility where the PIA is for such a short period that it is not feasible for the 
appeal to be heard and determined before the specified period expires”. He stated that this was not 
a situation where it was not possible to reverse the consequences of the PIA having come into 
effect, given the ongoing relationship of debtor and creditor in being as a result of the PIA. He 
further stated that there were “real and definite issues on this appeal in which the parties retain a 
legal interest” and it followed that the appeal was not moot.  

The Court also dealt with two further arguments advanced by the PIP in support of his position 
on the mootness application. The first was to the effect that the appropriate course of action 
in the event that an objecting creditor wishes to avoid its appeal becoming moot by the expiry 
of the PIA period, before the appeal is heard by the High Court, is for the creditor to apply to 
the PIP to extend the PIA period. The second was that mootness could have been avoided by 
the objecting creditor applying for a stay. Judge Ferriter did not accept the PIP’s argument that 
the extensions applied for while waiting for the High Court to hear the appeal in the matter of 
Re McKiernan [2021] IEHC 568 showed that it should have been the course of action in the 
present matter, and pointed out that the High Court did not, in Re McKiernan, determine that 
it was necessary for the PIP to extend the term of the PIA in order to avoid the appeal becoming 
moot. Furthermore, he did not accept that the objecting creditor was obliged to apply for a 
stay to avoid the appeal becoming moot, stating that “the absence of a stay did not render the 
issues between the parties any less live or real.”  

In conclusion, Judge Ferriter was of the view that the answer to the question posed on the 
preliminary issue was ultimately a straightforward one. The fact that a PIA had come into effect, 
and its specified duration had expired, did not render the appeal against that PIA moot. He 
stated that a live controversy remained and there were real and definite issues in which the 
parties retained a legal interest. In the event that the objecting creditor was successful, he 
noted that there was no step which had been taken to date which could not be undone. The 
amounts paid to the objecting creditor under the PIA would be credited against the amounts 
otherwise owing in the event the original terms of the mortgage were restored. In the event 
the objecting creditor was unsuccessful on appeal, the post-PIA sanctioned arrangement would 
remain in place.  

Judge Ferriter dismissed the preliminary objection to the appeal and directed that the appeal 
proceed to hearing in the ordinary way.  

The full text of the judgment can be found here: Link 

https://www.courts.ie/acc/alfresco/db6af421-54be-4f3f-a878-283584a9662e/2022_IEHC_373.pdf/pdf#view=fitH
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2 . 6  M C E V O Y  C A S E –  D E B T  F O R  E Q U I T Y   

This matter concerned an appeal to the High Court of a decision by the Circuit Court to refuse 
to make an order under section 115A(9) of the Personal Insolvency Act 2012 (as amended) 
(the “2012 Act’) confirming the coming into effect of a personal insolvency arrangement (“PIA”) 
involving a debt for equity swap.  The Circuit Court refused the application on the grounds 
that the proposal was a breach of section 103(2) of the 2012 Act.  

In this case the debtor was in positive equity on his principal private residence. The principal 
private residence was valued at €330,000 and the amount outstanding to the creditor was 
€210,887.58. The rejected arrangement proposed a reduced principal sum of €31,633.14, 
which represented a reduction of €179,254.44, and no consent was given by the creditor 
under section 103(2) of the 2012 Act.  

The court was advised by counsel for the personal insolvency practitioner (“PIP”) that there 
was a widely held view that a definitive ruling was required as to whether PIAs proposing debt 
for equity solutions involving positive equity were in principal lawful or not and that this case 
was regarded amongst PIPs as the case in which it was hoped the issue might be clarified by 
the court.. Counsel for the PIP suggested to the court that a preliminary issue be tried as to 
whether such an arrangement was permissible in principle and the court agreed to this.  

The parties agreed the terms of the issue to be decided by the court as follows:   

“Whether, irrespective of whether the Proposed PIA will in fact operate to grant a share in the 
debtors’ equity in the PPR to EBS within s.102(6)(f) of the Act, the Proposed PIA offends the 
provisions of s.103(2) of the Act and is therefore un-approvable under s.115A” 

While counsel of the PIP sought to distinguish the decision in Re Denise Law, a Debtor [2020] 
IEHC 104, counsel for the creditor urged the court to follow the decision and its logic in Lowe.  
The judge, having heard the submissions by both parties, concluded that if the PIP chooses an 
option pursuant to section 102(6)(f) of the 2012 Act she does so in the knowledge that  this 
option is subject to section 103, and the market value of the security cannot be reduced below 
what the judge described as the “statutory floor” without agreement of the secured creditor. 
He further noted, as McDonald J in Lowe had pointed out, that the “equity” cannot be regarded 
as part of the value of the security, as it is what is being offered in return for the reduction in 
that value, and it followed therefore that it did not matter whether the equity offered by the 
PIP is positive or negative.  

Judge Sanfey was satisfied that the subsections are not in any way obscure or ambiguous. He 
stated that they suggest an intention to provide assurance to a secured creditor that its 
security cannot be reduced below market value without its consent.  He was also satisfied that 
the literal interpretation of sections 102 and 103 of the 2012 Act is not absurd, and that “s.103 
sets out a measure of protection for the secured creditor which the PIP’s proposal, in the absence 
of agreement, clearly contravenes”.   

Judge Sanfey noted that while one can identify a circumstance in which a debt for equity swap 
might make good commercial sense from the point of the view of the secured creditor, that 
creditor can agree to the proposal, however in the absence of agreement, the Act simply states 
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that the solution cannot be imposed by the court on the creditor pursuant to section 115A(9) 
of the 2012 Act.  

Finally, he stated that if “this state of affairs is to change” amending legislation will be required 
and he echoed and endorsed the words of McDonald J.’s in Lowe regarding the requirement 
that any such statutory provisions introducing new debt resolution solutions should be set out 
in detail so that their scope and boundaries are fully understood.   

The court concluded that the proposed PIA does offend against the provisions of section 
103(2), and the PIP’s application under s.115A cannot succeed.  

The full text of the decision can be found here: Link 

2 . 7  C O L T O N  C A S E  –  O B L I G A T I O N  O F  F U L L  D I S C L O S U R E  B Y  D E B T O R S    

This matter concerned applications by the debtors’ personal insolvency practitioner (the “PIP”) 
under section 122(1) of the Personal Insolvency Act 2012 (as amended) (the “2012 Act”) to 
terminate the debtors’ personal insolvency arrangements which had been confirmed by the 
High Court, because of admitted failure to disclose a Spanish property transaction.  The 
creditor holding security over the debtors’ Irish residence joined in these applications.  

Judge Owens noted that the only stateable ground relied on by the PIP in these applications 
was that specified in section 122(1)(c) of the 2012 Act. Judge Owens was of the view that the 
ground specified in section 122(1)(a) of the 2012 Act was only available to a creditor.  

Judge Owens concluded that it was appropriate to terminate the Arrangements. He found that 
the “evidence demonstrates significant omissions from the Prescribed Financial Statement which 
misled the applicant secured creditor into agreeing to Arrangements which caused material 
detriment to that creditor”.  He also found that these omissions “also involved serious non-
compliance by the debtors with duties of good faith and full and honest disclosure in the Personal 
Insolvency Arrangement process”.  

The court noted that the evidence showed serious failures by the debtors to disclose 
information relevant to their means during the insolvency process which led to the 
Arrangements being confirmed by the court. The Arrangements were premised on salary 
figures provided by the debtors being the means available to them to meet their living 
expenses and mortgage commitments. The judge stated that the information now disclosed 
made nonsense of these figures and that these figures did not give a true and fair view of the 
means available to the debtors to pay creditors. The debtors were employed by a company 
called Grá agus Solas UC. Linda Colton, being one of the debtors, held two issued shares in the 
capital of the company and was also a director. The debtors ran the company, set the 
company’s shareholder and employee remuneration policy and determined whether profits 
were retained and directors or others got value or benefits. The debtors had failed to disclose 
the acquisition of a villa in Lanzarote in their prescribed financial statements including the 
status of their ownership of the property and the fact that the company had provided 
significant funding for the purchase and renovation of the property. 

https://www.courts.ie/acc/alfresco/b37673c7-dfff-42de-a964-ce19203fe5c8/2022_IEHC_380.pdf/pdf#view=fitH
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In his judgment, Judge Owens stated that the means of a debtor to repay creditors may be 
derived from a business controlled by a debtor and that any proposal of an arrangement should 
be based on a full assessment by the PIP of the potential role of such a business as part of the 
financial resources of the debtor.  The judge stated that where a debtor is reliant on income 
from a business it will usually be appropriate to provide more than basic details of gross and 
net salary in the documentation leading to creditor approval and court confirmation. He stated 
that enough information to enable the correct assessment of the business’s capacity to fund 
drawings or distributions from capital or income should be disclosed and an “Arrangement may 
include measures to counter capacity of an entity controlled by a debtor to retain profits or adopt 
other strategies to reduce availability of contributions for the benefit of creditors.” 

The obligations of a debtor to make full and honest disclosure of his or her affairs was 
emphasised by the judge.   In the present cases, the judge noted that full and honest disclosure 
of the debtors’ affairs included full and honest disclosure of the financial affairs of the company 
and the PIP was obliged to make enquiries relating to the affairs of the company as part of his 
obligation to “examine” information and assist the debtors in completing their prescribed 
financial statements.  

The Judge stated that the activities of the company and the resources deployed in the 
purchase of the property had a direct bearing of the means of the debtors and it was necessary 
to set out the true position in the prescribed financial statement (“PFS”).  The judge also stated 
that it was necessary to form some view of the value of Linda Colton’s shareholding in the 
company in her PFS. He stated that the shareholding should have been disclosed in her assets 
with an appropriate explanatory comment. Furthermore any potential calls on her to 
contribute in a winding up as a member of the company should have been set out in her 
prospective debts in her PFS with the appropriate explanatory comment.   

Judge Owens noted that there was nothing in S.I. 259 of 2014 which prevented or inhibited 
debtors making a full and honest disclosure of their financial affairs. He stated that debtors 
were obliged to provide as much “comment” in their PFS as was necessary to comply with 
their obligations to make full disclosure. Judge Owens also noted it that where an error comes 
to light, it must be corrected in the statement of affairs referred to sections 107(1)(a) and 
120(c) of the 2012 Act.  He further stated that it was essential to update information provided 
in a PFS to reflect the true financial position of a debtor at the time of the statement of affairs.  

Judge Owens stated that the debtors were seriously remiss in not advising their PIP of the 
transactions. He further stated that if the information which was withheld had been made 
available, it was most likely that the structure of proposals to creditors would have been 
radically different to the Arrangements.  

Judge Owens concluded that the creditor and the PIP had proved grounds under section 
122(1)(a) and (c) of the 2012 Act which fully justified  the making of an order terminating the 
Arrangements under section 122(3)(b), and that none of the alternative orders under section 
122(3) of the 2012 Act were appropriate. 

The full text of the judgment can be found here: Link 

 

https://www.courts.ie/acc/alfresco/05aa38fd-5404-4e26-a68f-0ea58e8e60e1/2022_IEHC_495.pdf/pdf#view=fitH
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3 DRN Cases of Note 

3 . 1  O R D E R  O F  E N F O R C E M E N T  P U R S U A N T  T O  S E C T I O N  4 1 ( 3 ) ( b )  O F  T H E  

P E R S O N A L  I N S O L V E N C Y  A C T  

A debtor received a payment in excess of €500 during the supervision period of their DRN. In 
accordance with section 36 (2) of the Personal Insolvency Act 2012 (as amended) (the" Act”): 

“A specified debtor who, during the supervision period concerned, receives a gift or payment 
worth €500 or more shall surrender to the Insolvency Service 50 per cent of the value of that 
gift or payment.” 

In this instance, 50% of the amount the debtor had received was in excess of the sum of the 
liabilities included in the DRN and in those circumstances the ISI informed the debtor that they 
were required to surrender the sum of the specified debts for redistribution to the specified 
creditors. The debtor was of the view that they were required to surrender a maximum of 50% 
of the value of the specified debts as section 37 of the Act provides that a debtor can 
successfully exit their DRN if the amount surrendered/sum of amounts surrendered is not less 
than 50 per cent of the total value of the specified qualifying debts concerned. The ISI brought 
the matter before the court for direction and submitted an application for an Order of 
Enforcement pursuant to section 41(3) (b) of the Act.  

In a Court order given in March 2022, Judge Patrick Meghen in the Cork Circuit Court directed 
that: 

“if a Debtor receives a gift or payment they shall surrender 50% of the value of that gift or 
payment”.  

In his oral judgment, Judge Meghen, noting that section 36(2) of the Act provides “shall” 
surrender, stated that the ISI “had no discretion” in requesting 50% of the value of the sum 
received by the debtor.  

In the case before the Court, Judge Meghen noted that the ISI took the pragmatic approach 
of requesting the total debt owed, which was less than 50% of the value of the gift/payment 
received. 

3 . 2  C O U R T  D I R E C T I O N :  A P P L I C A T I O N  O F  S E C T I O N  3 6  O F  T H E  

P E R S O N A L  I N S O L V E N C Y  A C T   

Under Section 36(3) of the Act: 

“a specified debtor whose income increases by €400 or more per month during the supervision 
period concerned shall surrender to the Insolvency Service 50 per cent of that increase.”  

However, in many cases a debtor’s income may have been less than their Reasonable Living 
Expenses (RLEs) at time of the DRN Application. Thus, using the debtor’s income as the basis 
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of assessment would result in such debtors being forced to live below their RLEs whilst 
surrendering payments to the ISI for redistribution to their creditors. 

Using a DRN case in which the circumstances resembled those outlined above, the ISI 
submitted an application to court in accordance with section 41 seeking directions regarding 
the interpretation of section 36(3) of the Act.  

In January 2020 Judge Mary Enright directed that during the supervision period of a DRN, 
where a debtor's income increases the amount that should be surrendered to his or her 
creditors shall be calculated taking their RLEs at the time of the DRN application into account. 
As a result of this case, in scenarios where a debtor’s income was (at the time of DRN 
application) lower than their RLE’s, the RLE’s will be used as the base amount from which the 
€400 threshold will apply.  

3 . 3  E X T E N S I O N  O F  A  D E B T  R E L I E F  N O T I C E  

During the supervision period of their DRN, a debtor’s circumstances changed and they were 
required to surrender payments to the ISI on occasions where their monthly income had 
increased by €400 or more, in accordance with section 36 (3) of the Act. As the scheduled end 
date of the supervision period was approaching and the debtor was required to surrender a 
significant sum to the ISI, the ISI submitted an application under section 41(3) (c) of the Act to 
extend the supervision period of the DRN, at the debtor’s request. Judge Mary Enright granted 
the ISI’s application in March 2021 which has enabled the debtor to repay the amount due via 
instalments ensuring that creditors receive the dividends they are entitled to whilst also 
enabling the debtor to successfully complete their DRN without having to live below their 
RLEs.   

3 . 4  T E R M I N A T I O N  O F  A  D R N   

In 2019 a specified creditor in a DRN contacted the ISI during the supervision period to advise 
that the specified debtor had lodged a significant sum of money into the account they held 
with the creditor. The ISI subsequently contacted the debtor to request documents and further 
information and upon review it was discovered that the debtor had received a payment which 
had been a contingent asset at the time of the DRN application. This contingent asset had not 
been disclosed by the debtor during the DRN application period nor was it disclosed during 
the DRN supervision period until it was discovered on foot of the creditor notifying the ISI. 
The ISI subsequently made an application to court to terminate the DRN under section 44(4) 
of the Act on the grounds that there was a material inaccuracy or omission in the debtor’s 
Prescribed Financial Statement (PFS) and on the grounds that the debtor had failed to comply 
with their obligations under section 36.  

In February 2021 Judge Mary Enright was of the view that truth and honesty are integral to 
the personal insolvency system and in circumstances where a debtor becomes a participant in 
this system, and is dishonest and fails to provide all the financial details that is required of 
them, then they would not have obtained the protections offered under the Personal 
Insolvency Acts in the first place. Judge Enright approved the ISI’s application to terminate the 
DRN which meant that the debtor was fully liable for the debts specified in the Debt Relief 
Notice and any interest and/or charges that had accrued since the DRN application date.  
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4 Business metrics 

4 . 1  I S I  S T A T I S T I C S  Q U A R T E R  2  2 0 2 2  

The ISI statistical report covering the second quarter of 2022 is published on the ISI website 

here. Key statistics for Q2 include 293 new cases submitted, 237 protective certificates, 270 

arrangements approved and 29 bankruptcies. The total number of protective certificates 

issued in the 6 months to 30 June 2022 amounted to 564 while the total number of 

arrangements approved for the same period amounted to 596. This represents a drop of 8% 

and 4% respectively when compared to the same period in 2021. There were 64 bankruptcy 

adjudications for the first six months of 2022. This is a drop of 46% compared to the same 

period in 2021 and continues a declining trend since numbers peaked in 2016 at 526 for that 

year. 

4 . 2  A B H A I L E  

At end September 2022, over 26,800 Abhaile scheme vouchers had been issued, of which 

18,303 relate to vouchers enabling borrowers to a free consultation with a PIP. This equates 

to a monthly equivalent for PIP vouchers over the lifetime of the Abhaile Scheme of 

approximately 244 vouchers. The balance of the issued vouchers relate to the legal advice side 

of the scheme with 5,547 for consultations and 2,442 relating to pursuit of section 115A 

reviews. 

5 General   

5 . 1  W E B S I T E S  

 

Back on Track website 
The ISI launched a redesigned backontrack.ie website in July. The changes will make it easier 

for a person in financial difficulty to identify the solution that is right for them and to connect 

with the right person to help them. Back on Track was setup shortly after the ISI was 

established as a debtor-focused website. With the passage of time, accessibility was not as 

good as it should be. The ISI commissioned the ESRI's Behavioural Research Unit to examine 

what debtors want and how they behave when accessing information online, and then built 

those findings into the site’s redesign which includes: 

 greater use of decision trees in delivering information to a visitor 

 language more focused on how a person can get help 

 an emphasis on delivering only the information needed, and not overwhelming a visitor 

 clearer and simpler connections to getting professional help 

 

https://www.isi.gov.ie/en/ISI/Pages/WP22000008
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The redesigned site is more compatible with mobile devices, easier to navigate, and new 

features have been added for an improved user experience. Finding a personal insolvency 

practitioner or approved intermediary will now be easier. In the case of personal insolvency 

practitioners, the website will offer a list view and a map view. Visitors can search for the name 

of a personal insolvency practitioner if they have a referral from someone or can sort the list 

by county or by name. They can also apply a filter to see practitioners who accept Abhaile 

vouchers. The resting list of practitioners will tick-over daily and an individual’s contact details 

will move on one slot, meaning each practitioner gets equal time at the top of the list. In the 

map view, clicking on the pin will retrieve contact details for the practitioner making it easier 

than ever to take the next step to resolving personal insolvency. 

 

ISI corporate website 
The ISI’s corporate website will soon move to the gov.ie domain, which makes sense now that 

the ISI has adopted the Government of Ireland unified identity. With the redesign of 

backontrack.ie, we will be removing most of the information for debtors from the corporate 

site. Instead, debtors will be redirected to the backontrack.ie website. The move of the 

corporate site to the gov.ie domain will also help in meeting website accessibility requirements. 
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Disclaimer 

Information contained in this e-Brief has been produced by the Insolvency Service of Ireland and is 

intended as a general guide.  The ISI has no role in providing legal advice or interpreting the law and 

this guide may not be relied on as such advice or interpretation.  The ISI assumes no responsibility 

for the accuracy, completeness or up to date nature of the information in this e-Brief and does not 

accept any liability whatsoever arising from any errors or omissions. 

 


