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Appendix 2 Stakeholder Groups who made submissions in Public Consultation 

Process 

1. Citizen’s Information Board 

2. Joan Collins TD 

3. Family Lawyer’s Association 

4. FLAC – Free Legal Aid Advice Centres (NOPFA member) 

5. Law Society of Ireland 

6. INOU – Irish National Organisation of the Unemployed 

7. Evelyn Mahon – Trinity College Dublin 

8. Mediators Institute of Ireland 

9. Men’s Voices Ireland 

10. The National One Parent Family Alliance (NOPFA) – [Barnardos, Children’s Rights 

Alliance, FLAC (Free Legal Advice Centres), Focus Ireland, National Women’s 

Council, One Family, Society of St Vincent de Paul, SPARK (Single Parents Acting 

for the Rights of our Kids), Treoir] 

11. The National Women’s Council of Ireland (NOPFA member) 

12. Nemo Forum 

13. Professor Conor O’Mahony, Special Rapporteur on Child Protection, and Dr Elaine 

O’Callaghan, Postdoctoral Researcher, School of Law, University College Cork 

14. One Family (NOPFA member) 

15. Senator Lynne Ruane 

16. Sinn Fein 

17. TREOIR (NOPFA member) 

18. Society of St Vincent de Paul 

19. Women’s Aid (NOPFA member) 

 

The submissions are available here: https://www.gov.ie/en/consultation/c9fc1-child-

maintenance-review-submissions/ 

 

  

https://www.gov.ie/en/consultation/c9fc1-child-maintenance-review-submissions/
https://www.gov.ie/en/consultation/c9fc1-child-maintenance-review-submissions/
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Appendix 3: Stakeholder Groups who attended meetings with Chair  

The Law Society of Ireland 

The Mediator’s Institute of Ireland 

Trinity College Dublin 

Women’s Aid 

Family Lawyer’s Association 

NEMO Forum 

INOU 

Men’s Voices Ireland 

St Vincent de Paul 

Treoir 

NOPFA - Representatives from One Family, National Women’s Council of Ireland, 

SPARK/Focus Ireland and Barnardos 
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Appendix 4: Paper from Judge Alan Goodwin, New Zealand 

 PŪRONGO  

Ki   Acting Principal Family Court Judge Goodwin 

Nā   Zahra Zavahir, Judge’s Clerk to the Principal Family Court Judge  

Rā   5 March 2020 

Kaupapa Summary of the Child Support Scheme in New Zealand 

The child support scheme in New Zealand (“the Scheme”) is governed by the Child Support 

Act 1991 (“the Act”) and is managed by the Inland Revenue Department (“IRD”). IRD 

collects the government’s revenue and administers social support programmes, including 

child support. 

Background 

The Act came into force on 1 July 1992. It represented a mass overhaul of the previous law of 

child maintenance in New Zealand.1 Previously, where the custodial parent was a social 

security beneficiary, child maintenance was either ordered by the Family Court or through the 

liable parent contribution scheme. In comparison, the Scheme set out in the Act describes a 

formulaic approach actioned by IRD. 

Previously, child maintenance orders were granted on an individual basis following an 

analysis of the parties’ needs, means and responsibilities. Voluntary agreements were seen as 

non-binding, parents were liable up until the child was 20 (rather than 18 under the Act) and 

stepparents were liable, regardless as to whether there was a declaration from the court as to 

step-parenthood. 

The New Zealand scheme is heavily based on the Australian Child Support (Assessment) Act 

1989. 

The Child Support Amendment Act 2013 came into force periodically, with the full Act 

coming into force on 1 April 2016. It introduced a new formula which now takes into account 

the income of the recipient and the cost of bringing up a child, allowing for a higher amount 

once the child is over 12, among other amendments. 

 
1  Mark Henaghan and Bill Atkin (eds) Family Law Policy in New Zealand (5th ed, LexisNexis, Wellington, 2020) at 

155. 
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Eligibility 

The Scheme applies to children and young people under the age of 18, so long as they are not 

living with someone in a marriage, civil union or de facto relationship, and are not financially 

independent.2 Eighteen year olds are still covered by the Scheme if they are still in school.3 

The child must also be a New Zealand citizen, or ordinarily resident in New Zealand.4 

In order to be a liable parent for child support,5 a person must either: 

(a) be the birth or legally adoptive parent of the child; or 

(b) have been married to the other parent when the child was conceived or born; 

or 

(c) have acknowledged before a court, or in writing, that they are a parent of the 

child; or 

(d) have been declared a legal step-parent by the Family Court; or 

(e) have had a court made a paternity order them in respect of the child; and 

(f) be either: 

(i) a New Zealand citizen; or 

(ii) ordinarily resident in New Zealand; or 

(iii) ordinarily resident in Australia, as there is an agreement in place for 

child support. 

 

Child Support Assessment 

The two major factors in determining whether a parent will receive or pay child support are: 

(g) how much each parent earns in comparison to the other parent; and 

 
2  “Financially independent” is defined in section 2 of the Child Support Act 1991 as being in full time employment (30+ 

hours a week) or receiving a benefit or student allowance.  
3  Child Support Act 1991, s 5. 
4  Section 5. 
5  Sections 6 and 7. 
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(h) how much of the child’s ongoing daily care each parent provides.6 

IRD carries out a four-step assessment to determine the amount of child support payable, and 

by whom:  

1  Working out the parents’ incomes and comparing them 

IRD calculates each parent’s income for the purpose of child support (“child support 

income”).7 They start with the taxable income and deduct a living allowance, any relevant 

dependent child allowance (taking into account any dependent children with the parent’s 

current partner), and any relevant multi-group allowance (accounting for children from any 

other ex-partners that the parent pays child support for).  

The parents’ income percentages are then determined by working out each of their percentage 

of the total combined income of both parents.8 

2  Comparing the different proportions of ongoing daily care 

Based on either the terms of a Family Court parenting order, or the number of nights the child 

spends with each parent if there is no parenting order in force, IRD will determine the 

proportion of daily care.9 The proportion of care is then translated into a corresponding “care 

cost percentage” using the table found in Schedule 2 of the Act.10  

Essentially, if a parent provides more than 50 per cent of the care, their care cost percentage 

will be more than their proportion of care. This is to account for the greater likelihood that the 

parent with the greater share of care will have to pay for extra expenses, such as school trips 

and clothes. 

3  Weighing the parents’ income difference against the difference in care costs 

The key step is to determine the parents’ income percentage and compare this to their care 

cost percentage. If a parent’s income percentage is less than their care cost percentage, they 

 
6  Section 4A(2). 
7  Section 34. 
8  Section 33. 
9  Section 15. 
10  Section 16. 

https://www.legislation.govt.nz/act/public/1991/0142/latest/whole.html#DLM6439599
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will receive child support because there is a disparity in their income in comparison to the 

cost of caring for the child/ren. If a parent’s income percentage is more than their care cost 

percentage, they will have to pay child support.  

The difference between the income percentage and care cost percentage is called the “child 

support percentage”. 

4  Applying the thresholds for the amount of care provided 

A parent will not receive child support if they have the child/ren for less than 35 per cent of 

the time, and they won’t have to pay any child support if they have the child/ren for more 

than 65 per cent of the time.11 

How much child support will be paid? 

The child support percentage is then multiplied with the cost figure taken from IRD’s “child 

expenditure table.”  The resulting figure is the amount of child support that is required to be 

paid,12 unless it is below the minimum amount of child support or the multi-group cap 

applies, which would reduce the amount.13  

Child support is paid by the liable parent to IRD in monthly amounts, which are passed by 

IRD to the other parent monthly. Either parent can apply to the Family Court to have child 

support paid in a lump sum rather than in monthly amounts.14  

Challenging child support decisions 

If parents object to a decision by IRD in relation to child support, they can lodge an objection 

with them.15 IRD are then required to reconsider their decision. If the objection is disallowed, 

they can appeal to the Family Court.16  

Enforcement 

 
11  Section 31(1). 
12  Section 30. 
13  Section 31(3). 
14  Section 108. 
15  Sections 90 and 91. 
16  Sections 102 and 103. 

https://www.ird.govt.nz/child-support/types/formula-assessment/amount/expenditure-tables
https://www.ird.govt.nz/child-support/types/formula-assessment/amount/expenditure-tables
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Where a parent fails to pay child support, under s 134 of the Act, IRD can place a deduction 

notice against a parent’s benefit, bank account or wages, requiring deductions to pay off the 

child support debt. IRD can also take a parent to court to enforce payment. This can be done 

in multiple ways: 

(i) Issuing a distress warrant for their property to be seized so it can be sold to pay 

off the debt;17 

(j) Putting a charge over any of their property that will stop them selling the 

property until the debt is paid (this can include life insurance);18 

(k) Issuing a summons requiring the parent to come to court to have their financial 

situations examined.19 

Outside the Scheme 

Voluntary Agreement 

Instead of one parent applying to IRD for a formula assessment of child support, the two 

parents can make their own “voluntary agreement.” It must be in writing and registered with 

IRD, who will still collect and enforce the payment.20 The minimum amount per week is 

$10.21  

Departure Order 

Either parent can apply for a departure from the standard formula assessment. In order to be 

applicable, a decision has to have already been made by IRD in relation to a departure, or the 

parents will already be involved in a Family Court case and it would make sense to hear the 

departure application at the same time. 

 
17  Section 183. 
18  Sections 184 and 185. 
19  Section 190. 
20  Section 48. 
21  Section 49. 
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In order to depart from the formula assessment, IRD or the Family Court must be satisfied 

that departing from the formula would be “just and equitable” for the children and parents as 

well as “otherwise proper”, and meet one of the following grounds:22 

(l) Reduced financial capacity due to supporting another child or person, with or 

without special needs, or because of commitments required to support 

themselves or other dependents; 

(m) Higher costs of care due to having to pay high costs to have contact, or enable 

the other parent to have contact with the child, due to the child having special 

needs, or due to the child being cared for/educated/trained in a particular way 

that is expected by a parent; 

(n) Special cases involving money or property where there are specific 

circumstances that advantage or disadvantage a parent or the child; 

(o) Re-establishment costs to recognise that additional income was required to re-

establish one’s self (and dependents) at some point in the three years following 

separation. 

This decision of the Family Court is called a “departure order.” 

Private Agreement 

A private agreement can be formed where the amount of child support is determined between 

the parents and payments are not organised through IRD. 

Number of Applications Made 

As the majority of child support arrangements are managed by IRD, they rarely enter the 

Family Court, unless there is an objection about child support decisions that cannot be 

remedied by IRD or an application is made to depart from the standard assessment.23 

 
22  Sections 96C and 105(2). 
23  Part 6. 
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Between 2019 and 2020, only 125 child support related applications were made to the Family 

Court. This is less than 1 per cent of total applications that were made to the court and this 

percentage has remained steady over the last 10 years.24 We do not have data to hand to easily 

indicate the difference made by the introduction of the Act. However, much of the drive for 

the new legislation was based in a desire to save in public expenditure. This was analysed to 

indicate that in the year ending 31 March 1990, the collection rate of the liable parents 

scheme was 40.7 per cent. However, in the year ending 31 March 1998, collection was 

reported at 76 per cent.25 

Feedback and Reviews 

The Report of the Working Party to the Child Support Review 1994 (“the Report”), one of 

the most significant analyses of the original Act, was led by former Principal Family Court 

Judge Peter Trapski, Diana Halsted, June McCabe and Tony Walsh.26 A major concern was 

the lack of focus on the welfare of the child. 27 This was even excluded from the 11 objects of 

the Act in s 4. Instead, the Scheme was seen to be designed to recover a proportion of the 

benefits paid by the State. 

The Report also suggested that a pool of child support income be established, from which a 

percentage could be deducted for child support. This would be based on the number of 

children who relied on the liable parent and would not deduct for living allowance for the 

parent.28 Further, the Report recommended that minimum payment limits be set, but that 

maximum payment limits be removed as children have a right to share in the standard of 

living of the liable parent. 

There was an issue identified where liable parents were avoiding responsibility, for example, 

by concealing assets and income in trusts. The Report recommended empowering the 

equivalent of IRD to be able look beyond taxable income in determining a liable parent’s true 

capacity to pay child support.29  

 
24  Ministry of Justice “Family Court applications” (15 September 2020) 

<https://www.justice.govt.nz/assets/Documents/Publications/70717s-Family-Court-applications-jun2020-v1.0.xlsx>. 
25  Bill Atkin and Andrew Black “Child Support – Supporting Whom?” (1999) 30 VUWLR 221 at 223. 
26  Peter Trapski, Diana Halsted, June McCabe, Tony Walsh “Child Support Review 1994: Report of the Working Party” 

8 November 1994. 
27  At 22. 
28  At 25. 
29  At 26. 
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Further, it was recommended that further research be done into the true costs of children in 

New Zealand.30 The Report noted that the true cost is often underestimated in household 

expenditure and that very few liable parents paid anything close to the estimated true cost at 

the time of publication.31 

Following a Government discussion paper released in 2010,32 the Child Support Amendment 

Bill was introduced to the House in 2013. The bulk of the changes related to an amended 

child support formula. This included amendments to account for situations where there is a 

more equal share of care with the liable parent, as well as reflecting more accurately the true 

cost of raising a child. Some changes to the penalty system were also made.33 

Currently there is a further Child Support Amendment Bill in the House. It seeks to amend 

the Act by imposing more stringent penalty rules on parents who fail to meet their child 

support obligations, including compulsory deductions for child support through the PAYE tax 

system, amending the definition of “income” to include interest and dividends, and placing a 

four-year bar on the reassessment of child support.34 

Further Reading 

Community Law has a useful guide to the law governing child support: 

https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-

caregivers/child-support/. 

IRD has information written for parents on their website: https://www.ird.govt.nz/child-

support. 

The Child Support Act 1991 sets out the legislative provisions: 

https://www.legislation.govt.nz/act/public/1991/0142/latest/whole.html 

  

 
30  At 38. 
31  At 37. 
32  Supporting children: A Government discussion document on updating the child support scheme (Inland Revenue 

Department Policy Advice Division, Wellington, September 2010). 
33  (8 May 2012) 679 NZPD 2018. 
34  (19 March 2020) 745 NZPD (Child Support Amendment Bill – First Reading, Stuart Nash). 

https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/
https://www.ird.govt.nz/child-support
https://www.ird.govt.nz/child-support
https://www.legislation.govt.nz/act/public/1991/0142/latest/whole.html
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Appendix 5 Child Maintenance Guidelines: A discussion document, Dr. Róisín 

O'Shea, Shane Dempsey 

Child Maintenance Guidelines 
A discussion document provided by Dr Róisín O’Shea BA (hns) law, mediator, researcher and Shane 

Dempsey BSc, MSc, Mediator and Data Analyst. 

Background  
In Oct 2009, the founders of what became ARC-Mediation, Dr Roisin O’Shea and Shane Dempsey, 

visited Toronto on a fact-finding mission to investigate the operations of the Ontario Family Court 

system, and also to meet with the court-annexed family mediation service. Dr O’Shea was invited to 

observe the Ontario Family Law courts by then Canadian Chief Justice Beverley McLachlin35, whom 

she met as a result of coming runner-up in the Law Reform Commission annual student essay 

competition. Dr O’Shea’s essay referenced family law reform measures in Canada and discussed how 

they could be applied under Irish law.  

 

Chief Justice McLachlin’s endorsement provided Dr O’Shea with invaluable access to Canadian family 

law judges, counsel, mediators and administrators in the court services. Canada has long had a 

reputation for being at the forefront of developments in Family Law and the first-hand research 

would inform Dr O’Shea’s 2013 PhD thesis36, leading to an international Family Law Conference held 

in Carton House in 2010 and to the establishment of contacts within the Canadian Courts system and 

the Ministry of the Attorney General. 

 

Of particular interest was the use of maintenance guidelines within the state of Ontario. The 

guidelines are based on the means of the payer, the requirements of the payee and the number of 

children. The aim of these guidelines was to reduce the volume and length of litigation in the Ontario 

Family Courts relating to child maintenance payments. The guidelines resulted from an 

interdisciplinary research project, overseen by Professor Carol Rogerson37 in University of Toronto. 

Dr O’Shea and Mr Dempsey met with Professor Rogerson to understand how the guidelines were 

created and the level of adoption within the Ontario Family Courts.   

 

In 2010 Dr O’Shea and Shane Dempsey formed ARC Mediation, which has to date completed over 

400 mediation cases, primarily family mediation, and appears to be the only full-time mediation 

practice operating in Ireland. The topic of why Ireland doesn’t have child maintenance guidelines has 

been raised by clients nearly every week and is a source of frustration and unnecessary opacity in 

our Family Law system.  

 
35 Beverley McLachlin, https://en.wikipedia.org/wiki/Beverley_McLachlin 

36 Roisin O’Shea (2013), Judicial Separation & Divorce in the Circuit Court 

https://repository.wit.ie/2825/1/thesis_ROS_WITLIB_201405final.pdf 

37 Professor Carol Rogerson, University of Toronto Faculty of Law, 

https://www.law.utoronto.ca/faculty-staff/full-time-faculty/carol-rogerson 

 

https://en.wikipedia.org/wiki/Beverley_McLachlin
https://repository.wit.ie/2825/1/thesis_ROS_WITLIB_201405final.pdf
https://www.law.utoronto.ca/faculty-staff/full-time-faculty/carol-rogerson
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Dr O’Shea is currently carrying out research in the District Court with ministerial consent observing 

family law cases. 

Canadian Child Support Guidelines 
The Canadian Child Maintenance Guidelines encompass quantitative guidelines for monthly child 

maintenance based on the means of the payer, the needs of the children and the number of children 

within the family.  

 

In this paper, we suggest a possible transposition of the Canadian guidelines for the state of Ontario 

to a Euro amount applicable to Ireland. The transposition uses the child support tables that operated 

until the end of 201738.   This is intended as a useful talking point rather than a destination. The 

factors considered in transposition include:  

• Currency exchange rate 

• Differing income tax levels (as Canadian guidelines are based on Gross income bands) 

• OECD Purchasing Power Parity of Ireland versus Canada 
 

The following graph illustrates the quantitative guidelines (in CA$) for child maintenance developed 

by the Canadian Ministry for Justice by showing the monthly child support guidelines for 1-4 children 

based for annual incomes varying from $15,000 to $90,00039. 

 

 
38 New tables came into effect in 2017. The principle for how the scheme operates is the same 

however. See https://www.justice.gc.ca/eng/fl-df/child-enfant/2017/look-rech.asp 

39 The Federal Child Support Table for Ontario is available at http://www.justice.gc.ca/eng/fl-df/child-
enfant/fcsg-lfpae/2011/pdf/ona.pdf (accessed 10th July 2013).  

https://www.justice.gc.ca/eng/fl-df/child-enfant/2017/look-rech.asp
http://www.justice.gc.ca/eng/fl-df/child-enfant/fcsg-lfpae/2011/pdf/ona.pdf
http://www.justice.gc.ca/eng/fl-df/child-enfant/fcsg-lfpae/2011/pdf/ona.pdf
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This graph is generated from the following “Monthly Maintenance” data extracted from the 

Canadian guidelines for the state of Ontario, noting that the Canadian guidelines are adjusted for 

each state, taking differing costs of living into account.  

  Number of Children     

Gross Income in  

CA$ 1 2 3 4 

$15,000 $97 $195 $210 $225 

$30,000 $245 $438 $591 $725 

$45,000 $406 $664 $858 $1,022 

$60,000 $546 $892 $1,168 $1,382 

$75,000 $684 $1,105 $1,444 $1,721 

$90,000 $801 $1,293 $1,687 $2,010 

 

The Comparative Price Levels of the OECD countries at September 201940 show that Ireland and 

Canada are quite similar with Canada being on average about 96% as expensive as Ireland. This 

 
40 OECD Stat, Prices & Purchasing Power Partiies, Monthly Comparative Price Levels 

https://stats.oecd.org/Index.aspx?DataSetCode=CPL 

https://stats.oecd.org/Index.aspx?DataSetCode=CPL
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suggests that households’ living costs in Canada and Ireland are comparable and require only 

modest adjustment once exchange rates have been adjusted. Therefore, it is possible to construct a 

table for monthly child support in Ireland by adjusting the Canadian dollar figures with the formula.  

 

𝐴𝑑𝑗𝑢𝑠𝑡𝑒𝑑 € = $ 𝑎𝑚𝑜𝑢𝑛𝑡 ∗ 𝐸𝑥𝑐ℎ𝑎𝑛𝑔𝑒 𝑅𝑎𝑡𝑒 ∗
100

96
 

 

Equation 1 - OECD Comparitive Price-Adjusted Euro from Canadian $ 

The above figures were adjusted for an exchange rate from CA$ to Euro of approximately 0.676. 

These figures were further adjusted to take the differing income tax rates into account. This is 

important because, while both countries have progressive income taxation, there are significant 

differences41.  The Tax-adjusted figure is calculated from Equation 1 by adjusting for tax differences 

within an income band: 

 

IncomeTaxAdjusted€ = Adjusted€ *
NetIncomeireland

GrossIncomeireland
*
GrossIncomeCanada

NetIncomeCanada  

Equation 2 - Income Tax Adjusted Maintenance Calculation 

 

In this crude adjustment, if the Irish taxpayer was to have 90% of the after-tax (net) income of the 

Canadian taxpayer, then they’d have 90% of the maintenance obligation under the guidelines. These 

adjustments produced the following Transposed table and graph.  

  

  

Number of Children 

  

Net Income42 in € Gross Income in € 1 2 3 4 

€10,557 €10,557 €17 €34 €36 €39 

€19,049 €21,115 €41 €74 €99 €122 

€26,336 €31,672 €65 €107 €138 €164 

€32,093 €42,230 €84 €137 €180 €213 

€37,424 €52,787 €101 €164 €214 €255 

€42,756 €63,345 €117 €188 €246 €293 

 
 

41 There are also questions of income tax deductibility of child related expenses. Examples for within the 
Canadian Guidelines often use gross income figures for pro-rata apportionment of child-related costs. This 
wouldn’t be appropriate in Ireland. See https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/guide/step7-
etap7.html#h9 
42 Assumes both parties are singly-assessed for income tax 

https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/guide/step7-etap7.html#h9
https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/guide/step7-etap7.html#h9
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The graph below shows Weekly Maintenance Guidelines, transposed from the Ontario/Canadian 

ones by adjustment for the 3 factors of comparative price levels, exchange rate and income taxation. 

The guidelines are based on gross income figures.  

 

 

 

Ideally, we would like to conduct further research into Child Maintenance awards within the Irish 

district court, to compare what Irish and Canadian maintenance payers, with a given net income, pay 

per child at present. In our experience the Transposed Canadian guidelines in the above chart are 

comparable with awards in the Irish courts, with some exceptions.  

1) The awards for a single child of the relationship tend to be higher in Ireland.  
2) The awards against low income parents tend to be higher in Ireland.  
3) The Ontario guidelines for mid-income earners are possibly higher than those typically made 

in the Irish District Court.  
 

However, further analysis is needed to confirm this and to understand in the context of considerable 

variation within awards in the Irish District and Circuit Courts.  
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Talking Points  
The following are talking points with consideration to the above maintenance guidelines and our 

considerable experience of maintenance negotiations in family mediation.  

 

Differences in Maintenance award When Custody is Shared? 
It should be noted that, in Ontario, child support for shared and split-custody parents is calculated as 

the difference between the tabulated-rate for each parent and each child in the case of split-

custody. Shared custody means that each parent has the dependent child less than 60% of the time. 

To illustrate how such a system may work in Ireland, we could consider the following example using 

figures from the previous table.  

 

 
Mary and John are separated parents with shared custody43 of a single child, Jack. Both 
parties are assessed as single persons for income tax. Mary earns a gross income of 
€31,672 and John earns a gross income of €52,787. The suggested weekly child 
maintenance to be paid by John to Mary to support Jack is €101 less €65, giving €36 per 
week. 
   

 

This is markedly different from the Irish courts, where the focus tends to be on the means of the 

payer, often with minimal or no regard to the means of the payee.  

  

Differences for Low-Income Families 
Another difference noted in Dr O’Shea’s PhD is the willingness of the Irish courts to make 

maintenance awards against payers already at or below subsistence level, for example in receipt of 

state unemployment benefit. While it makes sense for there to be some level of award towards the 

upkeep of children, the absence of guidelines can lead to significant variation in maintenance paid as 

a percentage of the disposable income for low-income payers. As busy family mediators, with many 

hundred cases completed since 2010, we have first-hand experience of low-income clients who 

appeared financially unable to meet the awarded maintenance amounts and were therefore caught 

in an inevitable cycle of court hearings to recover arrears of maintenance, applications for variation 

of maintenance, all with associated impacts on parenting arrangements44. By formalising 

maintenance guidelines for such low-income payers, it is hoped that an outcome that is at present 

unpredictable can be made more consistent and less contentious.  

 

It's also important to consider that such litigants have the least ability to pay legal fees. In general, 

they’re either lay litigants, represented by Legal Aid, or have a solicitor which they’re struggling to 

pay in installments.  

 
43 Shared custody could mean an access arrangement whereby Mary has 8 overnights, and John 6 overnights in 
the average fortnight.  
44 One of ARC’s pro-bono cases involved an African gentleman residing in a hostel, with a maintenance award 
against him. Net of hostel costs and maintenance,  he had a residual of approximately €100/wk.  
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The Impact on Parenting Arrangements 
Disputes over child maintenance typically lead to disputes over parental access. The Irish District 

Court sees many cross-applications where the Resident Parent (RP) applies for child maintenance, 

while the Non-Resident Parent (NRP) files a cross application for child access. The access 

arrangements will often have been varied unilaterally by the RP as a response to non-payment of 

maintenance by the NRP. It’s hoped that Child Maintenance Guidelines would reduce these legal 

battles which are detrimental to good parenting relations, and ultimately the children concerned.  

 

Litigation over Small Differences 
A significant problem in the Irish District Court is maintenance litigation over apparently modest 

differences in position between the applicant and respondent in relation to the amount of 

maintenance to be paid. We have experience of cases where the costs of litigation were significantly 

greater than the net position of the litigants45, and yet cooler heads didn’t prevail. The experience in 

Ontario is that litigants are less likely to engage in such protracted legal battles over maintenance 

where they can compare their position against state guidelines. As in Ontario, there must be some 

judicial discretion possible for special circumstances46,  but it would be reasonable to consider 

awarding costs against a party that vexatiously argues mitigating or special circumstances where 

none exist. The precise nature of the appeal can also be elicited in the forms used for litigation, 

which may also dissuade applicants seeking to litigate over a small net difference in the party’s 

positions.  

 

As Family Mediators, we feel that such guidelines may provide both a carrot and a stick to clients 

negotiating mediation arrangements. At the very least, they anchor a negotiation within a range 

deemed reasonable by the Irish state. Publication of empirical data on maintenance statistics 

(medians, means & standard deviations) may also anchor discussions. At present, maintenance 

negotiations are informed by calculations regarding needs of the payee and means of the payer, 

consultations with legal advisors and “gut feelings” about what judges might rule under the 

circumstances. The gut feelings often carry equal or greater weight than the calculations of need and 

means, which is clearly an unsatisfactory situation.  

 

Inter-disciplinary Research 
As mentioned earlier, the Ontario child support guidelines arose out of interdisciplinary research 

between legal researchers, sociologists & researchers from business/economics.  

 

This was deemed necessary to provide guidelines that would be of practical value to the judiciary, 

not so different from the prevailing maintenance awards in the family courts, economically fair and 

 
45 In one case, a party spent €4k in legal fees contesting a difference in respective maintenance positions of 
€15 / week. When it was pointed out that the litigant had spent 5 years of the argued-about difference, the 
party admitted they weren’t aware of their legal costs to that point.  
46 For example in Ontario they acknowledge that a dependent child may have additional needs and costs for a 
range of reasons including child-care costs, university fees, disability, illness or giftedness.  
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sensible public policy. Even so, they remain controversial as some judges resent their impact on 

judicial discretion and they are subject to “special case” pleadings in relation to the special 

circumstances of a given family that may give rise to a deviation from guidelines.  

 

Should Ireland seek to develop similar guidelines it’s important that we give due care & attention to 

any barriers to adoption, including but not limited to: 

1. Perception of guidelines as being economically reasonable; 
2. Participation of academics and stakeholders’ representatives in their formulation;  
3. Impact on public policy, including use of other state supports for low income and single-

parent families;  
4. Fitting proposed guidelines within the existing maintenance ranges and expectations to 

avoid “floodgate” applications to take advantage of the new regime; 
5. Judicial input, acceptance & training;  
6. Understanding the experiences of the Canadian judiciary and courts services regarding 

factors which promoted or hindered the adoption of their guidelines.  
 

Transposing the Canadian guidelines creates a useful talking-point but arguably isn’t nuanced 

enough to produce guidelines which are successfully adopted by the Irish Courts.  

 

Empirical research in the Irish courts is needed, including access to case files, to assess typical 

maintenance awards, with interdisciplinary research being required to produce realistic guidelines. 

The Canadian researchers have given us a useful roadmap as to how to achieve this aim. The 

potential incentives to put in place effective maintenance guidelines include: 

 

• Reduced burden on the family courts, particularly the District Court;  

• More efficient use of state resources for low-income maintenance payers and payees, where 
often the award is ultimately paid from state benefits; 

• Reducing the Legal-Aid costs associated with maintenance applications;  

• Ameliorating parental disagreements caused primarily by maintenance disputes. This may in 
turn reduce the number of parental access cross-applications in the District Court; 

• Encouraging parties to agree child maintenance arrangements outside of court based on 
high quality information about past judicial maintenance awards, pleading special 
circumstances and guidelines.  

• Greater consistency in awards, particular where both parents have low-incomes and/or 
state benefits.  

Contact 
 

Dr Róisín O’Shea roshea@arcmedlaw.com  

Shane Dempsey sdempsey@arcmedlaw.com  

ARC Mediation, 9 Wallace House, Canada St, Waterford 

Tel: 051 348336  

mailto:roshea@arcmedlaw.com
mailto:sdempsey@arcmedlaw.com
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Appendix 6 UK v Ireland Child Maintenance Applications 2020, Dr Róisín 

O'Shea 

UK v Ireland Child Maintenance applications 2020 

 

Submitted by Dr Róisín O’Shea 

 

 

 

There were approximately 39,000 financial remedy applications in the UK in 2020. It would 

be useful for comparison to know how many of these were child maintenance applications as 

the statistic includes all types of financial remedy sought in the family courts. 

 

The Courts Service Annual Report 2019 shows that Ireland had 8,384 maintenance cases in 

the District Court and the High Court (page 63 of the above 2019 report). The statistic does 

not differentiate between child maintenance and spousal maintenance, however, based on the 

research that I carried out in the District Court (2017-2019) spousal maintenance is very rare, 

so we can assume that the majority of applications for maintenance in the District Court are 

child maintenance applications. The Courts Service cannot provide a break-down of how 

many cases in the Circuit Court involved child maintenance so we can assume that the 2019 

figure in Ireland for child maintenance of 8,384 is an understated figure for child 

maintenance applications across all courts. Indeed, the average over the 5 years from 2015 to 

2019 is 8.9k. 

 

The UK has approximately 13.4 times our population, so if we were to use the 5 year average 

figure for Ireland and scale per capita, the UK would have nearly 120k maintenance 

applications. Yet they have approximately 33% of that.  

 

A possible scenario, based on the UK experience, following the establishment of a Child 

Maintenance Agency/sub-division within a department is that we reduce maintenance 

applications in the Courts by 2/3. This may be conservative based on the experience in New 

Zealand.  

 

The actual effect will be greater as on the Irish side of the calculation we are not able to count 

child maintenance applications in the Circuit Court, and on the UK side of the calculation we 

cannot extract how many of the 39,000 financial remedy applications were child maintenance 

applications? 

 

The case for some form of Child Maintenance Agency and guidelines in Ireland is well made 

in terms of diverting parents away from the Courts to agree their own family-based 

arrangements without State intervention or where agreement cannot be reached to have child 

maintenance administered under a Statutory scheme. 

 

 

Sources; 

 

https://www.gov.uk/government/collections/family-court-statistics-quarterly 

 

http://www.justice.ie/en/JELR/Courts_Service_Annual_Report_2019.pdf/Files/Courts_Servic

e_Annual_Report_2019.pdf 

 

https://www.gov.uk/government/collections/family-court-statistics-quarterly
http://www.justice.ie/en/JELR/Courts_Service_Annual_Report_2019.pdf/Files/Courts_Service_Annual_Report_2019.pdf
http://www.justice.ie/en/JELR/Courts_Service_Annual_Report_2019.pdf/Files/Courts_Service_Annual_Report_2019.pdf
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Appendix 7 A Comparative Analysis of Child Support (Maintenance) in 

Canada, New Zealand and Australia, Dr Roisin O'Shea, Siobhan 

Clabby, Shane Dempsey 

A comparative analysis of Child Support (Maintenance) in Canada, New Zealand and Australia. 

Dr Róisín O’Shea47, Siobhán Clabby LL.B48,  

Contributor; Shane Dempsey BSc, MSc49 

 

CANADA 

Part I 

1. What is Child Support? 

Child support is the money that one parent pays to another to support their children financially after 

a separation or divorce. A key principle is that Child support is deemed to be a right of the child 

and both parents have an obligation to provide for their child after a separation or divorce. A 2020 

Supreme Court case affirmed the principle that child support is the right of the child and cannot be 

bargained away by a recipient parent.50 Child support is calculated using child support guidelines, 

and they are the law for establishing what amounts should be paid. There are Federal Child Support 

Guidelines51 (Regulations to the Divorce Act52) which apply to all divorce cases unless both parents 

live in the same designated province, such as New Brunswick, Manitoba and Quebec, who apply 

their own guidelines. Provincial or territorial guidelines are used when the parents were never 

married to one another, or when married parents separate but do not go on to divorce.53  

As there are different approaches taken by provinces within Canada, this discussion document will 

look specifically at Ontario and the treatment of child support or maintenance. 

 

2. Child Support Ontario – Federal Guidelines 

The Federal Guidelines determine the percentage of the payer’s gross income that will be payable, 

factoring in the number of children. In Ontario post 2017 two tables are used, where there are ‘One 

to Four children’, where there are ‘Five or More children’. Where both parents reside in Ontario the 

Ontario table applies, if the payor parent lives in another province/territory, the table of that 

province/territory applies. Where the payor parent lives outside Canada the Ontario table applies. 

The tables indicate the baseline payment (child support) referred to as the “table” amount and 

usually additional other expenses referred to as “special” or “extraordinary” expenses, which are 

 
47 Founding Partner of Arc Mediation, former Irish Research Council Scholar, legal academic, and Ministerial 
appointee to the Child Maintenance Review Group 2020-2021.   
48 Legal Executive and Barrister-at-law candidate 
49 IT consultant and researcher, Partner Arc Mediation   
50 Michel v Graydon [2020] SCC 24 
51 Federal Support Guidelines SOR/97-175 https://laws-lois.justice.gc.ca/eng/regulations/SOR-97-175/page-
1.html retrieved February 18 2021 
52 Divorce Act R.S.C., [1986, c.4] https://laws-lois.justice.gc.ca/eng/acts/d-3.4/page-1.html retrieved February 
19 2021 
53 Child Support, Department of Justice, https://www.justice.gc.ca/eng/fl-df/fact1-fiches1.html retrieved 
February 18 2021 

https://laws-lois.justice.gc.ca/eng/regulations/SOR-97-175/page-1.html
https://laws-lois.justice.gc.ca/eng/regulations/SOR-97-175/page-1.html
https://laws-lois.justice.gc.ca/eng/acts/d-3.4/page-1.html
https://www.justice.gc.ca/eng/fl-df/fact1-fiches1.html
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divided equally between the parents. “Special” or “extraordinary” expenses are defined as daycare 

costs, grinds (private tutoring) and healthcare, the equivalent in Ireland being referred to as 

additional reasonable costs. The aim of standardizing the applicable amounts of support is to create 

a fair and objective methodology that helps to reduce conflict and reduces the need to litigate. It 

should be noted that the guidelines are not optional and must be implemented by a Court. Those 

who are liable to pay child support are any who are defined as “parent” including biological, 

adoptive, acting in locus parentis and step-parents. In a previous paper we have analysed the 

possible transposition of these guidelines to a Euro amount applicable to Ireland,54 based on the 

premise that Ireland and Canada are quite similar, with Canada being on average about 96% as 

expensive as Ireland.55 

3. Who receives child support? 

Child support is paid to the custodial parent, the parent with whom the child primarily resides. The 

Child Support obligation usually ends when a child reaches the age of majority, 18, but it does not 

automatically end at the age of 18. For example, a court may order that child support is paid directly 

to a child who is over the age of majority but engaged in third level education. The Federal 

Guidelines use the following terms to describe parenting arrangements56; 

“sole custody”, where a child spends more than 60 per cent of their time with one parent. 

“split custody”, where there is more than one child, and each parent has sole custody of at least 

one. 

“shared custody”, where a child spends at least 40 per cent of the time with each parent in a year. 

Where parents have parenting arrangements that are “split” or “shared” then usually the approach 

is that the income of both parents is required for the calculation. For “sole” custody, only the income 

of the payor is taken into account. Three years of income tax returns and notices of assessments are 

also required. The “split” custody calculation is done by working out what each parent would be 

liable to pay the other based on their gross income. Once they have each calculated their liability 

they subtract the lower amount from the higher amount, and that is the payable amount from one 

parent to the other. “Shared” custody is where the calculations are more complex and there is some 

discretion. The calculation starts by looking at what each parent would be liable to pay to the other 

if the other parent had sole custody and then factors in the increased cost of shared parenting and 

the condition, means, needs, and other circumstances of each parent and child. 

It should be noted that the definition used in relation to the table does not correspond to the legal 

definition of “custody” in Canada which is the equivalent of “guardianship” in Ireland and is the right 

to make important decisions about how to care for and raise a child to include decisions relating to 

education, religion and healthcare. Unlike the definition of custody in Ireland, “custody” in Canada is 

not about which parent the child lives with or how much time a child spends with each parent. The 

definition used in the guidelines refers to physical custody in Canada as distinct from the legal 

definition of “custody”. 

 
54 O’Shea & Dempsey, ‘Child Maintenance Guidelines’, a discussion document for the Department of Social 
Protection, 2019  
55 OECD Stat, Prices & Purchasing Power Parties, Monthly Comparative Price Levels 
https://stats.oecd.org/Index.aspx?DataSetCode=CPL December 2020 
56 The Federal Support Guidelines: Step-by-Step https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-
enfant/guide/step3-etap3.html retrieved January 10 2021 

https://stats.oecd.org/Index.aspx?DataSetCode=CPL
https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/guide/step3-etap3.html
https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/guide/step3-etap3.html
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4. Paying child support 

Where a parent has an income of up to $12,000 CAD, they have no liability to pay child support. The 

liability starts at a gross income of $12,10057, equivalent to € 7,918.84. A Social Welfare recipient in 

Ireland receiving approximately € 201 per week, will have a gross of € 10,452 ($15,970), and the 

table would calculate the liability for one child as $96 (€ 62.83) per month, 2 children at $200 (€ 

130.89) per month and 3 children at $215 (€ 140.71) per month; Therefore using the Ontario table, 

without an OECD comparative price adjustment, an Irish payor on an average Social Welfare 

payment would pay 7.25% of his/her benefits per month for one child and a maximum of 16.24% for 

3 children, in circumstances where the child/children were with the other parent at least 60% of the 

time. This contrasts quite starkly with the approach of the Irish District Court where the average 

order made against a liable parent on social welfare (in 100% of cases it was the father) was 

equivalent to 20.2% of his social welfare payment, in most instances for a single child.58 

5. Family Responsibility Office Ontario 

Where the Court makes an order of child or spousal maintenance it is automatically filed with the 

Family Responsibility Office (“FRO”). The FRO is a programme of the Ministry of Children, 

Community and Social Services and collects, distributes and enforces these maintenance orders. The 

FRO collects payments from the payor and sends payments to the recipient.59 Where the court 

issues a support order on separation or divorce, the FRO has the authority to ask the Payor’s 

employer to deduct the payments from the payor’s income, the equivalent of an attachment of 

earnings order in Ireland. Once a child support (maintenance) order is made, and the parties both 

reside in Ontario, the case is registered with the FRO who contact both the payor and the recipient 

and a 7 digit case number is assigned. This enables the parties to access their case online, and the 

payor makes payments through the FRO. Where a payor falls into arrears, the FRO work with 

him/her to agree a voluntary arrears payments schedule, failing which the FRO has the authority to 

take enforcement action to recover the arrears. Generally, court orders do not specify when a child 

support payment will end; the payor and the recipient can mutually agree (via FRO) when it ends or 

seek a determination from a judge. A payor and recipient can agree to arrange for support payments 

privately and withdraw from the FRO, by completing a notice of withdrawal form. The case can be 

re-opened again later. If there is a dispute about privately agreed child maintenance, the court may 

examine and determine if the terms agreed were reasonable in the circumstances, but generally it 

appears to be accepted that the guidelines should also be applied to privately agreed arrangements. 

6. Review of the operation of the Federal Child Support Guidelines  

In 2015 a comprehensive review was undertaken of the provisions and operation of the Federal 

Child Support Guidelines.60 The report acknowledged that the guidelines were working well, child 

support amounts were predictable and consistent, and the vast majority of parents did not need to 

go to court to set child support amounts. However, the report identified room for improvement. The 

 
57 2017 Federal Child Support Simplified Tables https://www.justice.gc.ca/eng/fl-df/child-enfant/fcsg-
lfpae/2017/pdf/ona.pdf retrieved February 20th 2021  
58 Conneely, O’Shea,Dempsey ‘Child Maintenance and the District Court’, pending publication issue 2 2021 
Irish Journal of Family Law. 
59 Paying and Receiving child and spousal support Ontario https://www.ontario.ca/page/paying-and-receiving-
child-and-spousal-support#section-0 retrieved February 20th 2021. 
60 Children Come First: A Report to Parliament Reviewing the Provisions and Operation of the Federal Child 
Support Guidelines 2015  https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/rp/v1/v1_1.html retrieved 
February 20th 2021. 

https://www.justice.gc.ca/eng/fl-df/child-enfant/fcsg-lfpae/2017/pdf/ona.pdf
https://www.justice.gc.ca/eng/fl-df/child-enfant/fcsg-lfpae/2017/pdf/ona.pdf
https://www.ontario.ca/page/paying-and-receiving-child-and-spousal-support#section-0
https://www.ontario.ca/page/paying-and-receiving-child-and-spousal-support#section-0
https://www.justice.gc.ca/eng/rp-pr/fl-lf/child-enfant/rp/v1/v1_1.html
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report noted that the “40% rule” applied as a threshold in “shared parenting” had come in for 

criticism, by creating a direct link between parenting arrangements and child support. However, no 

better solution was identified and the report recommended continuing with this approach. Other 

recommendations included: That the term “extraordinary” should be defined as there was a 

significant differences in interpretation by the courts across the country and that where a parent 

lived in a country with a higher effective income tax rate that this should be factored in. The report 

acknowledged that all levels of Government recognized the need to integrate family justice services 

to better help parents and children when parents separate and divorce.   

 

7. Shared Custody: the 40 per cent Rule 

Time is the sole factor used to determine if shared custody exists. The shared custody 40 per cent 

rule61 exists where a parent has physical custody (or exercises access) for no less than 40 per cent of 

the time over the course of the year.  

In a 2019 Report62 issues were identified in relation to the 40 per cent threshold;  

• that the rule created more stress in relationships, with the children being used as pawns 

• that parents sought to make parenting arrangements with the 40 per cent rule in mind 

• that the rule links access and maintenance (support) 

• that time may be sought with the child to avoid paying maintenance (support) 

All of which meant that the best interests of the child were not to the fore.  

Using the child support Guidelines the judge considers three additional factors when making a 

determination of child support under “shared custody”; 

1. the amount set out in the tables, by income for each parent, 

2. the increased costs of shared custody arrangements, and 

3. the means and needs of the parents and the children. 

What is clear is that the interpretation of the 40 per cent rule can vary significantly from judge to 

judge, with some judges counting the waking hours of children, others counting actual hours with 

each parent excluding time at school or spent at extra-curricular activities, and this ambiguity of 

approach has led to the issue being litigated. In Froom v Froom 2005 Ontario Court of Appeal, it was 

stated that calculating hours versus days can make the difference to move a parent past the 40 per 

cent threshold. In LL v MC [2012] Czutrin J in refusing the father’s application, preferred the hours 

approach, whereas the father calculated times as days and sought to terminate the existing order.  

 

8. If Ireland adopted the model operated in Ontario Canada, we would have child 

maintenance guidelines that would provide clarity on liability avoiding unnecessary litigation 

as the guidelines would be implemented by the Court with minimal discretion and private 

arrangements could also reflect the table outcomes. An FRO (or equivalent) could be set up 

within the Department of Social Protection or another Department, or as a stand-alone 

 
61 Section 9 of the Guidelines 
62 Report on Federal-Provincial-Territorial Consultations on Custody Access and Child Support in Canada, 
Department of Justice 25th February 2019 https://www.justice.gc.ca/eng/rp-pr/fl-
lf/famil/cons/fpt_cons/p8.html retrieved 19th February 2021 

https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/cons/fpt_cons/p8.html
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/cons/fpt_cons/p8.html
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agency, who would collect, distribute and enforce child and spousal maintenance orders. 

Having the FRO (or equivalent) within the Department of Social Protection would allow for a 

holistic approach to child maintenance and social welfare payments. The Liable Relative 

provisions would be able to access all court orders made, and should be authorized to seek 

copies of any private arrangements made where one parent applies for the One Parent 

Family Payment or where no arrangement exists to implement maintenance recovery. All 

court orders for child maintenance would be automatically registered with the FRO (or 

equivalent) and on online case registration system would be available to payors and 

recipients. The FRO (or equivalent) could perform attachment of earnings orders, seek 

voluntary arrears arrangements or in default initiate enforcement and seek costs. To resolve 

the 40 per cent threshold issues that have arisen in Canada, a starting point for the 

definition of “shared parenting” or “shared custody” could come from the Revenue 

Commissioners guidelines for the SPCCC tax credit, where the non-resident parent has the 

child “living” with them for at least 27.4% of the year, ie 100 days each year,63 a “day” 

defined as “the greater part of a day”.    

 

New Zealand 

Part II 

 

1. What is Child Support? 

Child support is money paid by parents who do not live with their children, or who share care of 

their children with someone else64. The person paying child support is called the “liable parent” and 

the person receiving child support is called the “receiving carer”. Child support usually arises where a 

couple with children separate, two people not living together have a child, or the children do not live 

with either parent and may be cared for by a grandparent. The aim of child support is to ensure that 

parents take financial responsibility for their children.65 If the carer of a child is in receipt of a Sole 

Parent benefit66 or the Unsupported Child’s Benefit that person must complete a child support 

application as part of the benefit application process. Inland Revenue use the Formula Assessment 

and will collect any child support payable. Those who are not in receipt of a benefit from the State 

do not need to involve Inland Revenue and can make their own arrangements. Inland Revenue only 

deal with child support and do not decide parenting arrangements. Carers may choose to register 

their private agreement with Inland Revenue as a “voluntary agreement” and Inland Revenue collect 

and pass on the payments. Where parents cannot agree or the carer is in receipt of a benefit Inland 

 
63 Single Person Child Carer Credit (SPCCC) Revenue https://www.revenue.ie/en/personal-tax-credits-reliefs-
and-exemptions/children/single-person-child-carer-credit/primary-and-secondary-claimants.aspx retrieved 
20th February 2021 
64 Child Support, New Zealand Government https://www.govt.nz/browse/family-and-whanau/separating-or-
getting-divorced/child-support/ retrieved February 21st 2021 
65 What is Child Support, Inland Revenue https://www.ird.govt.nz/-
/media/project/ir/home/documents/forms-and-guides/ir100---ir199/ir198/ir198-2018.pdf retrieved February 
20th 2021 
66 Sole Parent Support (excluding jobseeker support student hardship); Supported living payment (on the 
grounds of sickness injury disability or total blindness; jobseeker support with children included; young parent 
payment. 

https://www.revenue.ie/en/personal-tax-credits-reliefs-and-exemptions/children/single-person-child-carer-credit/primary-and-secondary-claimants.aspx
https://www.revenue.ie/en/personal-tax-credits-reliefs-and-exemptions/children/single-person-child-carer-credit/primary-and-secondary-claimants.aspx
https://www.govt.nz/browse/family-and-whanau/separating-or-getting-divorced/child-support/
https://www.govt.nz/browse/family-and-whanau/separating-or-getting-divorced/child-support/
https://www.ird.govt.nz/-/media/project/ir/home/documents/forms-and-guides/ir100---ir199/ir198/ir198-2018.pdf
https://www.ird.govt.nz/-/media/project/ir/home/documents/forms-and-guides/ir100---ir199/ir198/ir198-2018.pdf
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Revenue will use a formula to calculate child support. Parents or non-parent carers who care for a 

child more than 35% of the time can apply for a formula assessment. 

The amount of child support payable depends on what both parents earn, the cost of raising a child, 

whether there are other children and how much care each parent provides for a child. To qualify for 

child support, the child must be under 18 years of age or if 18 years of age where they are enrolled 

at and attending a registered school on New Zealand or an “overseas” school. The child must not be 

married, in a “de facto” relationship or civil union. The child must be financially dependent and must 

be a New Zealand citizen or ordinarily resident in New Zealand. Inland Revenue calculates each 

parents income for child support purposes and compares them. The difference between the two 

incomes is used to calculate who has to pay child support, and factoring in the difference in care 

costs.67 

There are 3 ways to set up child support in New Zealand; 

• Formula Assessment; Where a parent applies and Inland Revenue determines the amount 

and manages payment 

• Voluntary Agreement; Where the parties come to an agreement and register it with Inland 

Revenue who manage the payments. 

• Private Agreement; where the parties privately come to an agreement and payments are 

made between them, Inland Revenue are not involved. 

 

 

2. Child Support New Zealand – Formula Assessment 

The Formula Assessment uses both parents’ taxable income, but first deducts; 

• A living allowance – this takes into account each parents costs in supporting themselves 

• Any dependent child allowance for children in a parent’s care – takes into account any 

children a parent has with their current partner, ie the costs of raising other children who 

are not covered by child support. 

• Any relevant “multi-group allowance” - where a parent is paying or receiving child support 

in relation to children with another ex-partner. It also takes into account the care each 

parent provides for the child and the costs of raising them which is set out in the Child 

Support Expenditure tables.68 

For example under the Child Support Expenditure tables, where a carer earns up to $31,960 and 

there is one child under the age of 12 the expenditure calculation is 17 cents for each dollar, 2 

children under 12 at 24 cents for each dollar and 3 children under 12 27 cents for each dollar.   

Inland Revenue then works out each parent’s proportion of the combined child support incomes of 

the two parents which is called their “income percentage”. The starting point is the income earned 

by each parent in the previous year, where income has changed Inland Revenue can be asked to 

estimate income instead. The income of new partners is not factored in as they have no legal 

responsibility to provide for children of other parents. A care-giver such as a grandparent can also 

 
67 Child Support, Community Law, Free Legal Help online service New Zealand 
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-
support/whether-child-support-will-be-paid-and-by-whom/ retrieved 20th February 2021. 
68 Expenditure tables for 2022 https://www.ird.govt.nz/child-support/types/formula-
assessment/amount/expenditure-tables retrieved February 21st 2021 

https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/whether-child-support-will-be-paid-and-by-whom/
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/whether-child-support-will-be-paid-and-by-whom/
https://www.ird.govt.nz/child-support/types/formula-assessment/amount/expenditure-tables
https://www.ird.govt.nz/child-support/types/formula-assessment/amount/expenditure-tables


xxxv 
 

seek child support and their income is not assessed, just the income of the two parents. The 

proportion of care a parent/carer provides is translated into a corresponding “care cost percentage” 

using the table in Schedule 2 of the Child Support Act 1991.69  

The formula begins with a parent’s “child support percentage”, which is the difference between: 

their “income percentage” (their proportion of the combined incomes of them and other parent), 

and 

their “care cost percentage” (the proportion of the costs of raising the children that the child 

support scheme sees them as meeting through providing direct care). 

The difference between a parent’s “income percentage” and their “care cost percentage” is their CS 

percentage (“child support percentage”).  

That parent’s child support percentage is then multiplied by a cost figure for each child taken from 

Inland Revenue’s official “Child expenditure table”. The result is how much a liable parent has to 

pay, unless it’s below the minimum child support amount, and unless the “multi-group cap” applies 

in their case which would reduce the amount.70 

3. Who receives child support? 

A carer is eligible for child support if the child/children qualify for child support, where the other 

parent or both parents can be made liable (where a third party is the carer such as a grandparent), 

and the amount of care that carer provides to a child. “Recognized care”71 is where a parent 

provides for their child on an ongoing daily basis for at least 28% of the time and this will be taken 

into account in the formula assessment. A parent or non-parent carer who provides daily ongoing 

care for a child for at least 35% of the time will be entitled to child support. Where the parents and 

carers cannot agree on the care details for a child, Inland Revenue can refer to a parenting 

agreement if a Court Order is not in place. The overall approach of the Inland Revenue is to ask the 

parents and carers to complete various different on-line forms which assists in the calculations to 

determine liability and how much child support is to be paid. 

 

4. Inland Revenue and Child Support 

The Child Support Act 1991 is one of the Inland Revenue Acts within the meaning of the Tax 

Administration Act 1994.72 Child support is therefore administered by the Inland Revenue for a 

qualifying child, whether under a formula assessment or a voluntary agreement. Where a liable 

parent defaults on the child support payment to be paid and arrears accrue, it is deemed a debt to 

the Crown, and the Inland Revenue may seek the payment by automatic deduction73 and penalties 

for late payments apply as set out in section 134 of the 1991 Act. Where a deduction notice is issued 

on an employer of a liable parent, the deduction shall not reduce the net earnings below a specified 

 
69 Schedule 2 Care Cost percentage Child Support Act 1991 
https://www.legislation.govt.nz/act/public/1991/0142/109.0/DLM6439599.html retrieved February 20th 2021 
70 How much child support will be paid. Community Law https://communitylaw.org.nz/community-law-
manual/chapter-14-parents-guardians-and-caregivers/child-support/how-much-child-support-will-be-paid/ 
retrieved 21st February 2021. 
71 Sharing care of a child or children, Inland Revenue, https://www.ird.govt.nz/child-support/eligibility/sharing-
care retrieved February 20th 2021 
72 Section 1 (2) Child Support Act 1991 
73 ss 130 and 154 1991 Act 

https://www.legislation.govt.nz/act/public/1991/0142/109.0/DLM6439599.html
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/how-much-child-support-will-be-paid/
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/how-much-child-support-will-be-paid/
https://www.ird.govt.nz/child-support/eligibility/sharing-care
https://www.ird.govt.nz/child-support/eligibility/sharing-care
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level as set out in section 165 of the 1991 Act. The Inland Revenue also has the power to seize 

property74 or register a charge against a liable parent’s property.75 

 

5. Paying child support 

A liable parent is: the birth parent of the child or adopted the child, or, is married to the other parent 

when the child was conceived, or someone who acknowledged before a court that they are a parent 

of the child, or someone who has been declared a legal step-parent by the Family Court, or where 

the Court has made a paternity order, and is a New Zealand citizen ordinarily resident in New 

Zealand or ordinarily resident in Australia.76 Australia and New Zealand have a bi-lateral agreement 

in relation to child support. The key step in assessing whether child support will be paid, and to 

whom, is when each parent’s income percentage (their proportion of the two parents’ combined 

income) is compared to their care cost percentage (the proportion of the costs of raising the child 

that they’re meeting through providing direct care).77 Under Part 5A of the Child Support Act 1991, 

certain parents are exempt from paying child support; if he/she is in prison for 13 weeks or more, if 

he/she is in hospital for 13 weeks or more, if he/she is under 16, if he/she is the victim of a sex 

offence such as rape. 

6. Reviews of Child Support Scheme 

A 2014 review prepared by Inland Revenue analysed options to change the child support scheme 

reforms enacted in 2013 but not yet commenced at that point, with a view to prioritise child support 

debt and reduce the administrative cost to the State of implementing the reforms.78   In September 

2018 the Kia Piki Ake Welfare Expert Advisory Group published a paper outlining the objectives of 

child support and the key rules for benefit recipients.79 The paper set out that the key purpose of 

child support was to ensure that the financial needs of a child were being met, achieved by requiring 

both parents to contribute to the costs of raising the child when they are not living as a single 

household. Child Support is intended to be a “backstop” for separated or living apart parents who 

cannot agree on the financial support for their children. Reforms to the 1991 Act were intended to 

modernize the child support scheme and remove an outdated presumption of an absent father and 

an unemployed mother as a 100% carer of the child. Child support was updated to reflect societal 

changes, including greater amounts of shared care and increasing numbers of fathers and third-party 

carers as the main carers of the child. Focus moved from the income of the liable parent to the costs 

of care for the child and the sharing of those costs between parents, set out in the revised child 

support formula implemented in April 2015.  

 
74 section 183 of the 1991 Act 
75 section 169 of the 1991 Act 
76 Child Support, Inland Revenue, New Zealand, https://www.ird.govt.nz/child-support/types retrieved 
February 21st 2021 
77 Child Support, Community Law https://communitylaw.org.nz/community-law-manual/chapter-14-parents-
guardians-and-caregivers/child-support/whether-child-support-will-be-paid-and-by-whom/ retrieved February 
20th 2021 
78 Regulatory Impact Statement, Inland Revenue https://www.treasury.govt.nz/sites/default/files/2014-12/ris-
ird-rcs-feb15.pdf retrieved February 19th 2021 
79 Kia Piki Ake Welfare Expert Advisory Group, September 2018, 
http://www.weag.govt.nz/assets/documents/WEAG-report/background-documents/c0e11c562b/Child-
Support-010419.pdf retrieved 21st February 2021. 

https://www.ird.govt.nz/child-support/types
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/whether-child-support-will-be-paid-and-by-whom/
https://communitylaw.org.nz/community-law-manual/chapter-14-parents-guardians-and-caregivers/child-support/whether-child-support-will-be-paid-and-by-whom/
https://www.treasury.govt.nz/sites/default/files/2014-12/ris-ird-rcs-feb15.pdf
https://www.treasury.govt.nz/sites/default/files/2014-12/ris-ird-rcs-feb15.pdf
http://www.weag.govt.nz/assets/documents/WEAG-report/background-documents/c0e11c562b/Child-Support-010419.pdf
http://www.weag.govt.nz/assets/documents/WEAG-report/background-documents/c0e11c562b/Child-Support-010419.pdf
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In April 2021 the child support scheme will move to a new systems and process intended to improve 

the administration of the scheme. It was determined that some of the scheme’s existing provisions 

and penalties are punitive and can result in unfairness, where unanticipated situations arose or 

where the circumstances were unusually complex.80 The Child Support Amendment Bill was 

introduced in March 2020 following a public consultation exercise in 2017 and essentially aims at 

improving the administration of the child support scheme while not fundamentally changing the 

child support formula. The Bill amends the Child Support Act 1991, as amended in 2013, by 

simplifying penalty rules, introducing payment of financial support by compulsory deduction, 

imposing a time bar of four years in terms of reassessment (review of arrangements), and inserting a 

definition of income. The child support scheme affects approximately 135,000 carers, 166,000 liable 

parents and 185,000 qualifying children.81 

 

7. Formula Assessment and Care cost percentage 

Section 30 of the 1991 Act sets out the Formula Assessment; income percentage and variables are 

set out in ss 33-26 of the Act, and the IRD website has the annually updated child expenditure tables 

and the care cost tables. 

A parent who provides care for a child at least 28% of the time can have his/her “care cost 

percentage”  taken into account in the formula, anything less than 28% results in in a care cost 

percentage of zero. A parent or carer will only receive child support payments if they provide 

ongoing daily care for at least 35% of the time. Care is generally worked out on a nights per year 

calculation, ie how many nights per year a person cares for a child. Where this approach is not a true 

reflection of the amount of care provided there is flexibility to establish care based on time. 

• 28% is approx., 2 nights per week or 103 per year 

• 35% is approx.., 5 nights per fortnight or 128 nights per year82 

Parents who care for their child more than 65% of the time have a care cost percentage of at least 

76%. When a parent’s care cost percentage is 76% or more, they will not have to pay child support. 

A child’s care must be ongoing and not just for a short-term break, for example school holidays. 

Parts of factor. The formula is not readily available for potential users on the Inland Revenue website 

rather an individual calculation of that person’s liability or entitlement is available using the 

website’s ‘Child Support liability or entitlement calculator’. 

 

8. Child Maintenance; the Courts and private agreements 

Child maintenance is managed by the IRD in the first instance who apply the Formula Assessment. 

Where a parent/carer does not agree with that assessment they can seek an “admin review” under 

section 6A of the Child Support Act 1991, generally carried out by the “commissioner” a contracted 

 
80 Child Support Amendment Bill, New Zealand Parliament, https://www.parliament.nz/en/pb/sc/scl/social-
services-and-community/news-archive/have-your-say-on-changes-to-the-child-support-scheme/ retrieved 
February 20th 2021. 
81 Hon. Stuart Nash, Fairer Administration of child support scheme, 11th March 2020 
https://www.beehive.govt.nz/release/fairer-administration-child-support-scheme retrieved February 21st 
2021 
82 Sharing care of a child or children, Inland Revenue https://www.ird.govt.nz/child-support/eligibility/sharing-
care retrieved 21st February 2021. 

https://www.parliament.nz/en/pb/sc/scl/social-services-and-community/news-archive/have-your-say-on-changes-to-the-child-support-scheme/
https://www.parliament.nz/en/pb/sc/scl/social-services-and-community/news-archive/have-your-say-on-changes-to-the-child-support-scheme/
https://www.beehive.govt.nz/release/fairer-administration-child-support-scheme
https://www.ird.govt.nz/child-support/eligibility/sharing-care
https://www.ird.govt.nz/child-support/eligibility/sharing-care
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lawyer. Once the IRD makes a determination an unhappy party may apply to the Court to appeal 

that determination (ss 103A-103E) or seek a departure as provided in section 104. The Court is 

obliged to have regard to the factors (for the grounds of departure) set out in section 105 before 

making an order. The Court has discretion under s 106 to make an order which adjusts any aspect of 

the Formula, or substitute it entirely for a fixed amount or percentage increase.  

The Formula assessment is the minimum of child support required, however, private agreements 

can be entered into where the parties agree to pay more. Private child support agreements are 

enforceable as a contract. Parties can reach an agreement between them that they then chose to 

lodge with the IRD as a “voluntary agreement”. Generally private agreements will have a clause 

providing for cancellation of the arrangements agreed in the even there is an application for a 

Formula Assessment. 

 

9. If Ireland adopted the model operated in New Zealand, we would have a Formula 

assessment approach which is the baseline for the calculation of child maintenance in the 

Courts and is automatically triggered where a parent is in receipt of One Parent Family 

Payment. The assessment would either be carried out by the Revenue Commissioners or the 

Department of Social Protection. Parents seeking to claim One Parent Family payment would 

complete an online application for the support and complete an online child support 

application. Private agreements for child maintenance could be registered with 

Revenue/Dept of Social Protection, who will then take over the collection and distribution of 

the child support payments.  

 

Australia  

Part III 

1. Introduction to child support 

Australia is a federation of six states which, together with two self-governing territories, have their 

own constitutions, parliaments, government and laws.83 However, when it comes to child support, 

most States operate the federal approach as set out in the Family Law Act 1975.  The Family Law Act 

1975 is gender neutral and does not make assumptions about parenting roles. Similarly, assumptions 

about parents’ marital relationships have little bearing when considering maintenance orders. When 

a family court is making a decision which affects a child, the court will at all times consider what is in 

the best interests of the child. Each parent is deemed to have parental responsibility for the child.84 

Children in Australia have a right to enjoy a meaningful relationship with both their parents,85 and to 

be protected from harm.86 

 
83 Parliament of Australia https://www.aph.gov.au/  
84 Section 61C, Family Law Act 1975. 
85 Section 60B, Family Law A 

ct 1975. Section 60B, Family Law Act 1975 denotes the key objectives of the Act to be:        “(1)  The objects of 
this Part are to ensure that the best interests of children are met by: 

(a)  ensuring that children have the benefit of both of their parents having a meaningful involvement 
in their lives, to the maximum extent consistent with the best interests of the child; and 

https://www.aph.gov.au/
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Child maintenance in Australia is dealt with through three different avenues; 

•  private agreements between parents,  

• claiming child support with the government’s assistance, and  

• Court ordered.  

Of these three, the main route by which parents claim financial support from the co-parent is by 

claiming child support through the Department of Social Services.87 

 

2. Development of the Child Support System to date. 

Whilst Australia is a common law system, it has notable differences when compared to Ireland. It has 

no constitutional protection of land or marriage and has a more modern approach in engaging its 

citizens with schemes deployed under executive administration, rather than requiring persons to 

apply to the Courts for relief. The Australian government takes responsibility for a range of 

programmes through their centralised online system ‘myGov’. When an individual registers their 

details on the myGov website,88  they can then access information including social welfare, job 

search, tax returns, child support, veteran affairs, disability insurance, pension and the national 

medical scheme ‘Medicare’. 

The Child Support Agency, a government organisation, was established in 1988 as part of the 

Australian Taxation Office (ATO), to administer the Child Support Scheme. That scheme being 

introduced in response to the concerns about the adequacy of court-ordered maintenance and the 

difficulties that existed in the collection of child maintenance in Australia.89 The Federal Government 

enacted the Child Support (Assessment) Act 1989 and also provided for the following:  

1. “Enforcement of maintenance collection through the Australian Tax Office; 

2. Use of a formula to determine the level of maintenance, and; 

3. The application of the above formula by an administrative process.90” 

The Child Support Guide notes simply that the reason for introducing an administrative child support 

scheme rather than going through the courts was that; 

 
                     (b)  protecting children from physical or psychological harm from being subjected to, or exposed to, 

abuse, neglect or family violence; and 

                     (c)  ensuring that children receive adequate and proper parenting to help them achieve their full 
potential; and 

                     (d)  ensuring that parents fulfil their duties, and meet their responsibilities, concerning the care, 
welfare and development of their children.” 

86 This is limited by the proviso that such rights and obligations exist except for when it would be contrary to a 
child’s best interests.) Notably also is the requirements for children to enjoy their culture, including with other 
people who share that culture and to indigenous culture also. 
87 Also referred to as the Department of Human Services. 
88 https://my.gov.au 
89 History of the Child Support Scheme, Department of Social Services, https://www.dss.gov.au/our-
responsibilities/families-and-children/programs-services/history-of-the-child-support-scheme retrieved 
February 24th 2021 
90 Child Support Guide, Australian Government Guide to Social Policy Law, Version 4.54, 8th February 2021, 
https://guides.dss.gov.au/child-support-guide/1/1  

https://www.dss.gov.au/our-responsibilities/families-and-children/programs-services/history-of-the-child-support-scheme
https://www.dss.gov.au/our-responsibilities/families-and-children/programs-services/history-of-the-child-support-scheme
https://guides.dss.gov.au/child-support-guide/1/1
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“…the system where child maintenance was dealt with by the courts was not working to 

the benefit of all separated parents and their children”.91  

Further reforms were carried out following a major reform initiative in 2008, and in 2011 the Child 

Support Agency ceased to exist when child support became one of the Master Programmes 

administered by ‘Services Australia’ under the auspices of the Department of Social Services. 

Services Australia assists parents to apply for a child support assessment and facilitates the 

collection and transfer of child support payments. Services Australia is a government website that 

can be accessed directly or via the MyGov portal and has responsibility for the delivery of “advice 

and high quality, accessible social health and child support services and payments”.92   

 

3. Court Ordered Child Maintenance 

The Federal Circuit Court of Australia hears the majority of family law matters. More complex 

matters are heard by the Family Court of Australia. Maintenance orders are considered to be a form 

of ‘parenting order’ under the Family Law Act 1975. Section 64B(2)(a) through (e) defines a 

parenting order as; dealing with the person or persons with whom a child will live, the time a child is 

to spend with another person or other persons, the allocation of parental responsibility for a child, 

what form of consultations two or more persons will have in terms of decision-making,  exercising 

their parental responsibility, the communication a child is to have with another person or other 

persons,93 and the maintenance of a child.94  

Court Ordered child maintenance is divided into 2 main categories: those which require urgent and 

immediate need for assistance,95 and those where the child is over 18 and requires ongoing 

support.96  The definition of child, including an Aboriginal child is set out in section 4 of the Family 

Law Act 1975.97 A child is legally a minor until they turn 18 years old.98 Either or both of the child’s 

parents, the child, a grandparent of the child, or any other person concerned with the welfare or 

development of the child can apply for a child maintenance order.99  

 
91 Child Support Guide, Australian Government Guide to Social Policy Law, Version 4.54, 8th February 2021, 
https://guides.dss.gov.au/child-support-guide/1/1  
92 Services Australia, Australian Government, https://www.servicesaustralia.gov.au/organisations/about-us 
retrieved February 24th 2021. 
93 The majority of these orders, bar maintenance orders, are dealt with under section 60CA, Family Law Act 
1975. This section gives a wide discretion to the power of the Courts to deal with the circumstances of the 
matter on a case by case basis.  
94 There are further parenting orders that are dealt with in the Family Law Act 1975 and can be found under 
Section 79(1)(d) in relation to the Court making an order requiring (for the benefit of the child) the carrying out 
of a settlement or transfer of property as determined by the Court.  
95 Section 66Q, Family Law Act 1975. 
96 Section 66L, Family Law Act 1975. 
97 Section 4 Family Law Act 1975. 
98 Section 4 Family Law Act 1975. 
99 Section 66F(1), Family Law Act 1975. Note that the provisions for a child who is under the guardianship or in 
the care of a person under child welfare law almost mirrors this list under Section 66F(2). Further allowance is 
for ‘a relative who has the daily care of the child’ and a child welfare officer under this subsection.  

https://guides.dss.gov.au/child-support-guide/1/1
https://www.servicesaustralia.gov.au/organisations/about-us
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It is important to note that the Family Law Act 1975 provides that a Court should not make a child 

maintenance order if an application could properly be made by the applicant to the Registrar 

under the Child Support (Assessment Act 1989).100  

Maintenance applications should first be brought to the Child Support Registrar for an administrative 

assessment of child support for a child, by parents or non-parent carers who are able to bring a claim 

for children over 18 or those born before 1st October 1989 to receive maintenance.101  The Registrar 

is an employee in ‘Services Australia’ who can carry out the administrative assessment and register 

liabilities arising under administrative assessments, child support agreements and court orders. 

  

4. Child Support Programme 

Maintenance is generally assessed, applied, and administered by the Department of Social Services 

through ‘Services Australia’ rather than the Courts.  

The maintenance programme is called the ‘Child Support Scheme’ and assists parents in providing 

support for their children. The Family Law Act 1975 makes it clear that both parents have a duty to 

support their child financially after their separation, regardless of who the child resides with. Parents 

are entitled to draw up informal provision arrangements between them, or alternatively apply for 

child support through the Department of Social Services.102 The Child Support website notes the 

following in relation to child support; “We assess, collect and transfer child support payments”.103 

The departure of maintenance from a largely judicial and legal exercise to an executive one has 

become simplified with the implementation of the user-friendly website. 

The formula used to calculate child support is made through the submission of the requisite form 

through the online myGov portal.104 The formula used is made on a case-by-case basis, taking into 

consideration a range of factors present in the child’s needs and parental relationship between both 

the parents and the child. These factors include, inter alia, the child’s age, the income of the parents 

and time spent by each parent with the child. Parents also have the option to enter into a binding 

agreement without obtaining a child support assessment, subject to the caveat that this agreement 

is entered into after both parties have obtained legal advice. 

 
100 Section 66E, Family Law Act 1975. 
101 Sections 25 and 25A Child Support (assessment) Act 1900. 
102 The Department of Social Services derives its power from four principal pieces of legislation and policy:The 
Child Support (Assessment) Act 1989, The Child Support (Registration and Collection) Act 1988, The Child 
Support (assessment Regulations) 2018 and the Child Support (Registration and Collection) Regulations 2018, 
alongside the Family Law Act 1975. 
103 It is clear from the website that access is with the myGov user credentials, and that new customers can 

apply for child support ‘If you’re a single parent or carer, you can apply online to start a new child support 

case’. 

104 First parents must satisfy the requirement that they are indeed the parents of the child. If no proof is 
available, the site notes that a DNA test can be taken, or parents can apply to the Courts for a declaration of 
parentage. Legal aid covers both the cost of DNA testing and representation for a declaration of parentage 
application. 
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The website language is non-legal and clearly sets out what is required for those who want to claim, 

pay, challenge or avail of support services for child support. Under the heading of ‘Subjects’, the 

categories include: 

a) Parents’ guide to child support; 

b) Support services for separated parents; 

c) Payment for families; 

d) Support for non-parent carers; 

e) Family and domestic violence; 

f) Child support when parents live outside Australia. 

There is a “calculate” function where a parent/carer can estimate child support payments and 

percentage of care. Payment of child support is further simplified by allowing users to pay the 

required amount with their credit or debit card. 

The Child Support (Assessment) Act 1989 was introduced as a guide to calculate and assess child 

support in 6 distinct categories. The key factors of each were in consideration of the parents’ 

incomes, the percentage of time the child was in their care and the costs made in respect of care for 

the child: 

1. Single child support cases; 

2. Single child support cases with non-parent carers; 

3. Where one or both parents have multiple child support cases; 

4. Where there are multiple child support cases with non-parent carer; 

5. Where one parent is not assessed because they are not a resident of Australia and there is a 

non-parent carer; 

6. Where there is a deceased parent and a non-parent carer. 

A review can be taken of a decision with regard to maintenance by requesting same from the 

Department of Health Services, or by appealing same to the Courts.  

 

5. Social Welfare and payers 

Parents who are responsible for paying child support and who receive income support from 

Centrelink or Veteran’s Affairs, will have a “minimum child support payment” they must pay each 

week.105 

Payment & Enforcement 

There are 2 avenues to pursue enforcement of child support in Australia: by the Department of 

Health seeking to negotiate payment, or garnishing the defaulting persons wages, enforcing tax 

 
105 I need to go back and find the references for this!!! Note also that “Parents who are responsible for paying 
child support and who are on a low taxable income but are not receiving any Centrelink income support, may 
have to pay a set amount per child per week. This is known as a “fixed assessment.” If you have more than 3 
children, the amount you have to pay is capped. Parents who have good reasons about why their income is so 
low, can lodge an application with the Department of Social Services seeking that the fixed assessment not 
apply.” Per the Womens Legal Service NSW website https://www.wlsnsw.org.au/resources/women-and-
family-law/ch6-child-support-spousal-maintenance/  

https://www.wlsnsw.org.au/resources/women-and-family-law/ch6-child-support-spousal-maintenance/
https://www.wlsnsw.org.au/resources/women-and-family-law/ch6-child-support-spousal-maintenance/
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return lodgements, intercepting tax refunds or issuing travel bans to countries outside the 

Jurisdiction.106 

 

An application to request enforcement of maintenance can be made by application to the Courts 

either by the person responsible for the child, or by the Department of Health. These applications 

are dealt with by the Child Support Registrar. The Registrar can make orders requiring a property to 

be transferred to the non-defaulting spouse. 107 An application can be made seeking a third-party 

debt notice to the defaulting party’s employer or bank requiring payment from the third party. Lastly 

enforcement from the Courts can be dealt with by an enforcement application where the defaulting 

party has failed to comply with a Court order for payment.108 . 

 

Conclusion 

• Effectively deters litigation in relation to child maintenance 

In all three countries reviewed for this discussion paper a fundamental objective was to 

divert child maintenance issues away from the Family Courts and through an administrative 

approach, using guidelines or formulas, provide certainty and consistency of outcome, while 

allowing a challenge to an administrative assessment or a right of appeal to a court. This 

approach sets the baseline that the State says is appropriate child maintenance factoring in 

the circumstances of both parents, and became the preferred approach as the Court based 

approach to child maintenance was not working for parents, separated or living apart, or 

their children. 

 

• Disconnects litigation of parenting (access) from child maintenance 

By creating child maintenance (support) baselines through Guidelines/Formula, child 

maintenance is rarely litigated in any of the three countries, and parenting applications are 

dealt with separately implementing the best interests of the child. There is some tension 

around percentage thresholds in terms of parenting time and the calculation of child 

maintenance in Canada, and the research undertaken for this discussion paper did not 

reveal a similar tension in New Zealand and Australia, but further investigation may be 

required. 

 

• Supports private agreements 

Having a baseline for what an appropriate level of child support may be in the circumstances 

provides a framework that supports parents entering into private agreements in mediation 

alongside other issues such as parenting and legal separation. Section 11 (1)(b) of the 

Mediation Act 2017 provides clarity on the enforceability of mediation settlements, like in 

 
106 In the Department of Services Annual Report  2018-2019, the Australian Government noted at page 113 
that  “As part of the department’s compliance and enforcement work, we issued 1,921 Departure Prohibition 
Orders (DPOs), resulting in $28,000,955 being collected. DPOs stop child support debtors from leaving 
Australia. They have been an effective tool in helping to increase the collection rate of outstanding child 
support. The department issued 68,314 ‘nudge’ letters to customers who had missed payments, which resulted 
in $77.9 million being paid in full and a further $66.2 million where paying parents entered into an 
arrangement to repay their child support debt. The wording of these letters is based on our behavioural 
analytics research, which helps us to understand how to motivate positive customer responses.” 
107 Section 106A, Family Law Act 1975 
108 Section 66X, Family Law Act 1975. 
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New Zealand, and we could adopt the approach where private agreements may be 

registered as “voluntary agreements” so that payment is then managed through a Child 

Support system. 

 

• Effective use of State Resources 

The administrative approach ensures that litigants of modest means already in receipt of 

State benefits can be holistically dealt with by the State. Rather than seeking child 

maintenance through the courts the first step is to use the Guidelines/Formula, which saves 

on the cost to the State in terms of Court resources and legal aid. Enforcement is also 

managed by the State, who work with a liable parent to come to an agreement around 

arrears, or the State may initiate enforcement proceedings against that parent. This obviates 

the need for two parents of modest means to be legally represented by the State where the 

recipient parent is obliged to bring enforcement proceedings.  

 

• Centralising State Resources 

The Australian approach is to link Child Support into their MyGov portal which links all 

aspects of a citizen including tax and social security. This enables the State to access all 

relevant information quickly so that Child Support can be calculated. Inland Revenue in New 

Zealand manages the processing of Child Support for the same reason, access to the 

information on claimants and recipients. An approach that easily connects the State to the 

necessary information would seem to be the most effective. 

 

 

• Further research required; 

- To understand the rationale behind the transfer of the functions of the Child Support 

Agency under the auspices of the Australian Taxation Office to being a master 

programme in the Department of Social Services. Was this a resource led initiative or 

were there other factors that led to the change. 

- To look at the Formula Assessment approach in both New Zealand and Australia and see 

how it might translate to the Irish context. 

- To understand if the costs saved by the State in terms of litigation has been quantified 

by any of the three countries. 

- To understand what resources are required in New Zealand to process Child Support, 

and why the decision was made to assign this role to Inland Revenue. 

- To speak to those working in Child Support in all three countries to understand what 

issues still need to be dealt with. 

- To contact advocacy groups or find recent submissions to understand their view of the 

Child Support arrangements in the three countries. 

- To understand the benefit of setting up a “programme” within a Department which is 

now the approach of Australia and Canada, versus having a stand-alone Child Support 

Agency. 

 

The author has reached out to contacts in the Ministry of the Child Ontario  Canada, the 

Department of Social Services in New Zealand and the Australian Government, and hopes to 

answer the above questions and also explore if those who are in charge of implementing 

child support policies in these three countries would be willing to speak to the group. 
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Introduction 

Our empirical researchiv in the District Court did not take long to uncover child maintenance as the 

kernel issue in Irish family law and practice. What could be less surprising than a finding that 

providing food and shelter for children is the most important function of the family and the most 

frequently litigated aspect of family conflict? This issue does not have the glamour of property 

adjustment or the drama of a custody dispute, but it is front and centre in the everyday lives of 

people who come before the courts; it is an issue that deserves to be the subject of research, of 

debate, of legal and policy reform. It is, literally, the bread and butter issue of family law. Child 

maintenance is a question that affects all parents of children, regardless of their relationship status 

or their means. As such, it is an area where small, unambitious change can create significant impact 

on people’s lives. In 2018, the District Court heard more than double the number of maintenance 

applications as the Circuit Court heard judicial separation and divorce applications, combined.v 

We began attending family cases in the District Court on the 6th of March 2017. We observed 17, 

randomly selected, full case lists in five Districts, with 11 judges and 360 cases, over a period of 14 

days between March 6th 2017 and the 8th of April 2019. The five Districts were Dublin (Dolphin 

House), Kilkenny, Waterford, Wexford and Carlow. Of the 360 cases observed, 130 involved 

maintenance applications. At the outset it is useful to note that of those maintenance cases, only 3% 

involved spousal maintenance. Therefore, the focus of this paper is on child maintenance as it 

presents in the District Court. 

 

Child Maintenance defined  

The relevant legislation includes section 11 of the Guardianship of Infants Act 1964, the Family Law 

(Maintenance of Spouses and Children) Act 1976, section 8 of the Family Law Act 1995, section 13 of 

the Family Law (Divorce) Act 1996 and section 45 of the Civil Partnership and Certain Rights and 

Obligations of Cohabitants Act 2010. It is understood by the State that all parents, whether married 

or unmarried, have a legal responsibility to maintain dependent children.vi The jurisdiction of the 

District Court is up to €150 per child per week but there are no guidelines setting out how child 

maintenance should be calculated, and the general approach of the courts is to operate a 

presumption of an obligation to pay child maintenance, whatever the means of the payer. 

While parents, and those who may be liable to pay child maintenance, can engage in mediation to 

come to an arrangement, we have previously found that parties tried or were willing to try 

mediation in only 1.16 per cent of the 360 District Court cases observed.vii    
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Demographic of the litigants 

The average applicant was unmarried and Irish (88 per cent), evenly split between being a lay litigant 

or having a solicitor on record (50:50), probably female (91 per cent) and making an application 

either for child maintenance (28.3 per cent) or breach of a child maintenance order (32.7 per cent).  

The average respondent was unmarried and Irish (90 per cent), probably a lay litigant (64.6 per 

cent), probably male (91 per cent) and seeking a variation of maintenance downwards and had likely 

already, unilaterally, varied maintenance downwards (54.9 per cent). Respondents usually owed 

arrears of maintenance (60.2 per cent) and there were multiple breaches of court orders (56.6 per 

cent).  

Maintenance applications were likely for a single child only (1 median, 1.39 mean). This reflects the 

fact that the majority of cases involved unmarried parents. In most cases (66.4 per cent) at least one 

of the parties was in receipt of social welfare payments. This supports our overall impression that 

the people who come to the District Court are not affluent and they are seeking levels of child 

maintenance well under the jurisdictional limits of the court.  

The court time allocated to each case varied between 35 minutes and 1 minute with the median 

amount of time per case being 6 minutes. 

 

Nature of the Applications 

Maintenance was applied for in 28 per cent of the cases and variation of maintenance in 13 per cent 

of the cases. Where a variation was sought, 65 per cent of those cases were applications by the 

payer for a downwards variation. The majority of cases, 58 per cent, involved applications for 

breaches of existing maintenance orders. Of those, 15 per cent resulted in a summons being issued 

and in 11 per cent of cases, a bench warrant was issued against the respondent. In our chart, we 

have separated ‘breach’ of child maintenance orders, into 3 sub-types. An application for breach of 

court orders, an application for breach requiring a summons and an application for breach where a 

warrant was issued. 
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Approximately 40 per cent of cases observed were two years old, 60 per cent were under four years 

old and 78 per cent were under eight years old. However, almost 10 per cent of cases observed 

commenced 14 years or more ago. There were 8,383 District Court maintenance applications in 

2019viii, so if our sample is representative, then approximately 40% of District Court maintenance 

cases are over four years old. Often, we imagine a maintenance application as a stand-alone event, 

yet this research shows that the same litigants come back before the courts again and again, for 

years. This is not a reflection on the justice system, as much as an insight into the particular nature 

of conflict in family law cases which has the potential to sustain itself. Every system of family justice 

must consider ways to alleviate this innate and damaging cycle.  

28%

13%

33%

11%

15%

Types of Application

Maintenance

Variation

Breach

Breach seeking Warrant

Breach seeking Summons
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Breaches and Ability to Pay 

We observed that there were a significant number of cases, 36.3 per cent, where evidence was 

submitted to the court regarding the inability of the respondent to pay the amount of child 

maintenance previously ordered or being ordered by the court. It should be noted that in 60.2 per 

cent of cases observed there were arrears of maintenance, where the respondent did not seek a 

downwards variation and the arrears accrued. The maximum amount of arrears was €41,750, the 

minimum  €200, with the median arrears being €1,880. In 54.9 per cent of cases, the payer 

unilaterally varied or ceased court ordered child maintenance, and in 56.6 per cent of cases there 

were multiple breaches of court orders. Attachment of Earnings orders were made in 6.2 per cent of 

cases, whereas an Order to pay child maintenance through the District Court was only made in one 

case (under 1 per cent). It is likely that attachment of earnings orders were stymied by lack of 

employment or frequent changes of employment on the part of payors.  

The median age of the cases observed was 2 years. The median age of cases where the respondent 

would not pay, evidenced by an unwillingness to engage with the applicant resulting in court 

proceedings was one year. The median age of cases where the respondent submitted evidence to 

the court of their inability to pay was 3 years. We looked at median rather than mean as there were 

3 cases observed that were over 18 years old where the respondents had a history of non-payment 

and refusal to engage with the court, two of whom were jailed, the other had a history of alcoholism 

and the maintenance order was discharged. It was also noted that in 16.8 per cent of cases, the 

payer with-held court ordered maintenance as court ordered access was being with-held, and in 

17.7 per cent of cases, the respondent made an application for access. Of course, maintenance and 

access are not related issues but it was common for litigants to view them as linked.  
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Analysis of Child Maintenance Orders 

Where an Order for Child Maintenance was made by the Court or ruled by the Court, 50 per cent of 

reasonable costs was usually (70 per cent of the time) part of the Order. Approximately 70 per cent 

of payers in the study were paying child maintenance (for all children) of €80 per week, the average 

maintenance per child was €57.12, the median being €50 per week. However, where the payer was 

a social welfare recipient, the average child maintenance order (for all children) was an average of 

€30.11 per week (median €30 per week). Child maintenance orders in approximately 80 per cent of 

cases observed were at or below 25% of the payer’s net weekly income, and in approximately 69 per 

cent of cases, the amount ordered was at or below 20% of the payer’s net weekly income. These 

figures very starkly illustrate the very low level of income earned by the litigants in the District Court. 

Even these modest levels of child maintenance represented a substantial portion of the payor’s net 

weekly income and it is unlikely that they could sustain higher levels of maintenance payment.   

 

 

  

State benefits redistributed 

There are three main categories of social welfare payments in Ireland, eligibility for which are 

subject to specific qualifying conditions.ix In order to qualify for any social assistance payment, a 

person’s means must be below a certain level.x That level is determined by the Department of Social 

Protection. Government policy is that “public finances should be used to protect those who need it 

most, through social inclusion schemes and financial benefits…these benefits create a fairer 

society”.xi The Government’s policy in relation to families and their children is to provide targeted 

support using public finances, underpinning the commitment to protect the welfare of children,xii 

and the 2020-2025 Government roadmap aims to reduce the number of children in consistent 

poverty.xiii  

Given that the State makes a determination as to the cut-off point below which a person requires 

financial support from public finances, it was striking to note that the District Court routinely makes 
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child maintenance orders redistributing those public finances. In cases observed where payers (100 

per cent were fathers) were in receipt of social welfare benefits and were ordered to pay child 

maintenance, the average order was equivalent to 20.2 per cent of their weekly social welfare 

payment. That is, one fifth of a payment that the State had already determined that the father 

needed for subsistence. It should also be noted that where one parent applies for a One Parent 

Family Payment (OFP) the Liable Relatives Unit will seek a contribution from the other parent, unless 

the other parent is in receipt of a social welfare payment, in which case no contribution is sought.  

In 30 per cent of cases, the payer was in receipt of social welfare; in 36 per cent of cases, the payee 

only was in receipt of social welfare and in 26 per cent of cases, both the payer and the payee were 

in receipt of social welfare payments. We recorded ‘unknown’ where the authors were not able to 

determine a particular value based on observations of court proceedings.  

 

 

The general approach of the Courts was that child maintenance should be paid even where the 

payer was in receipt of State benefits.  

• A father on social welfare of €188.00 per week was ordered to pay €20 per week for one 

child and €5 towards arrears, where he also had two other children with his new 

partner.xiv 

• In a Central Authority case where the father was resident in Ireland and in receipt of 

social welfare, the judge ordered child maintenance of €25 per week, stating “even if he 

is on social welfare, he should pay this amount”.xv 

• In a case where a maintenance summons had been issued for arrears of €1,150, the 

court warned the father that he was “liable for imprisonment”. The father was 

unemployed and in receipt of a social welfare payment and his two other children lived 

with him. The judge  

told the father he had to pay €30 and €10 arrears, the father responded, “I wouldn’t 

have that kind of money, I am unemployed”. The court recommended that he apply for 

Legal Aid as a penal warning had been given, the father responded, “I have two kids 

living with me, I cannot afford Legal Aid”.xvi 
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There was one case observed where the court refused to make orders for child maintenance where 

both parties were in receipt of social welfare payments.  

• In a maintenance breach case where the father was in receipt of €196 and the mother 

received One-Parent Family Payment, the judge stated, “I am satisfied that both parties 

are social welfare dependent and am therefore making a nil order”.xvii 

 

 

Low or no source of income 

Cases were observed where the father had no source of income; 

• A Nigerian father told the court that he could not pay child maintenance as he was not 

working and was not entitled to claim social welfare, the only money he had being 

money from his partner as she was employed, the judge responded, “you are getting 

money from your partner to look after her children, you have to provide for your child”, 

the case was adjourned for the father to provide a Statement of Means.xviii 

• In a maintenance arrears case, the unemployed young father who had no income and 

was living with his mother told the court he had received surgery for a spinal condition, 

had ongoing health problems and was unemployed. He was seeking disability benefits 

but told the court he was “cut off as Social want me on Jobseekers”. He indicated that 

his mother had offered to set up a Standing Order on her account, the court ordered a 

Standing Order to be put in place at €20 per week to be reviewed when the father was 

in receipt of a disability benefit or Jobseekers.xix 

In most cases observed, the father had limited means; 

• In a maintenance application case, the father’s Statement of Means indicated that he 

was earning €300 net per week and had two credit union loans. The mother believed he 

was earning additional undeclared money but did not submit evidence to support this 

belief. The court ordered €135.00 per week for two children payable through the District 

Court Office, the father responded, “there’s not a man in Ireland can pay that your 

Honour. I haven’t seen my kids in four weeks. I couldn’t pay maintenance, so she didn’t 

let me see them”.xx 

Court applications to avail of social welfare payments 

There were cases where the applicant mother sought orders to bring to their Social Welfare centre; 

• The applicant mother told the court she was receiving Family Income Supplement and 

wanted the maintenance order discharged, “it causes me a problem and he doesn’t pay 

me anything anyway”.xxi 

• In a maintenance arrears application, the applicant mother asked the court for 

something to bring to “Social” to show arrears were not paid.xxii 

• The applicant mother sought to have the child maintenance Order discharged telling the 

court; “I want the order discharged as I am constantly being means-tested…I’m down 



lii 
 

either way, he doesn’t pay me and the State doesn’t pay me”. The judge responded, 

“you have carried all the responsibility for the child. Inconsistency in payment means 

you cannot rely on it. You want to discharge the order so I am making a nil order which 

will enable you to claim from the State.”xxiii 

While 20 per cent of the child maintenance applications were settled and “ruled” on consent on the 

day, there was no discernible difference in outcome to court ordered maintenance.  

 

Outcomes in Court by application 

The majority of applications for child maintenance were granted, at 78.1 per cent. The same could 

not be said where the applicant was seeking a downwards variation of court ordered child 

maintenance which was granted in 33.3 per cent of cases. Almost half of the applications to seek a 

downwards variation were adjourned where the Court asked the applicant to provide a Statement of 

Means or further information to the court. An equal number of cases were granted and adjourned 

where an application was brought for breach of maintenance. The adjournments usually occurred 

where the respondent was a lay litigant and had not produced a Statement of Means to the court. 

This represents one of the risks posed by increasing numbers of lay litigants in the family law system 

but it is a global phenomenon and we have to accept frequent adjournment as a consequence.  

Application Type Granted Rejected N/A Adjourned 

Application For 

Maintenance 78.1% 0.0% 0.0% 21.9% 

Variation 33.3% 13.3% 6.7% 46.7% 

Breach of 

Maintenance 

Order 40.5% 8.1% 10.8% 40.5% 

Breach - 

Warrant 25.0% 16.7% 8.3% 50.0% 

Breach - 

Summons 58.8% 11.8% 0.0% 29.4% 

 

Conclusion 

It is vital to keep in mind the nature and purpose of our court-based child maintenance system. It 

cannot alter the reality of poverty, inequality and diminished opportunities for the children of the 

poor. This is the responsibility of the wider State and will never be addressed by a private court 

process. The District Court will not alter the reality that we undervalue of the work of parenting and 

child care. Change would involve a radical reassessment of our priorities as a society. The role of the 

court is to protect the interests of children, where one parent has the resources to provide for the 

child and refuses to do so. The District Court gives our society an efficient system for assessing and 

enforcing child maintenance payments. Thousands of people access this service every year, most 
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without any legal representation. The court provides an accessible and supportive service to parents 

seeking maintenance, with robust enforcement mechanisms, very frequently invoked. However, 

when faced with the needs of a mother and her child, facing a father on social welfare, the court will 

often make an order for child maintenance. This case will carry on coming back to court for years to 

come, with the mother seeking enforcement and the father seeking variation downwards or 

discharge of the order. The goal of the court may be to reduce the liability of the State to support 

the child, or to encourage the father to accept responsibility and focus his mind on the child’s needs. 

Yet it is an exercise in futility. You cannot get blood out of a stone. We are looking forward to a 

grand future for Irish family law with the publication of the general scheme of the Family Court Bill. 

However, one small and unambitious change could make a substantial difference to the volume of 

cases in the District Court and the number of frustrated fathers and disappointed mothers in the 

waiting area. Leave child maintenance in social welfare cases to be determined by the Department 

of Social Protection, who can decide how social welfare payments are distributed between the 

parents. Take away the necessity to litigate child maintenance where a payer is in receipt of a social 

welfare payment and the State will save resources in terms of Legal Aid and Court time. This is a 

change that is like child rearing itself; not very exciting, but very, very, important.  
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Appendix 9  Memorandum of Mary O’Toole SC 

Memo For the Child Maintenance Review Group on the Constitutional implications of 

setting up a State Child Maintenance Agency. 

 

 

1. This memo considers the potential constitutional issues arising from the proposal to 

establish a State Child Maintenance Agency responsible for the calculation of the 

appropriate amount of maintenance to be paid to a child or children. At present, this 

is a function fulfilled by the judiciary. This function is delineated to the judiciary both 

through Article 41.3.2 of the Constitution and through the Family Law legislation.  It 

might be useful to the group to give a brief outline of the family law legislation 

concerning child maintenance.  

2. Relevant Family Law Legislation:  

2.1 Child maintenance orders may be made under various legislation in Ireland. The 

Guardianship of Infants Act 1964 (as amended) allows the circuit or the district 

court to make an order for maintenance in respect of a child the subject matter of 

proceedings under that Act. That legislation does not set out any statutory factors to 

which the court is to have regard in fixing such maintenance and it is in fact a rarely 

used provision since the introduction of the 1976 Act. 

2.2 The Family Law [Maintenance of Spouses and Children] Act, 1976 (as amended) 

specifically confers a power on the District and Circuit Courts to make orders for 

maintenance for children or spouses. The Act sets out that the court may have 

regard to all of the circumstances of the case and in particular following factors in 

determining the amount of maintenance for the children or both as follows:   

 (a) the income, earning capacity (if any), property and other financial resources 

 of — 

  (i) the spouses and any dependent children of the family, and 

 (ii) any other dependent children of which either spouse is a parent, 

   including income or benefits to which either spouse or any such  

   children are entitled by or under statute with the exception of a  

   benefit or allowance or any increase in such benefit or allowance in 

   respect of any dependent children granted to either parent of such 

   children, and 

(b) the financial and other responsibilities of — 

 (i) the spouses towards each other and towards any dependent children 

  of the family, and 
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 (ii) each spouse as a parent towards any other dependent children, and 

   the needs of any such children, including the need for care and  

   attention.  

(c) the conduct of each of the spouses, if that conduct is such that in the opinion 

 of the Court it would in all the circumstances be repugnant to justice to 

 disregard it.  

The above statutory factors are referable to maintenance for married couples and 

their children. There are provisions in similar terms in the Act concerning 

maintenance for children where the parents are not married to each other, and 

where a cohabitant seeks maintenance against another cohabitant in respect of a 

child. Those provisions do not include the factor of conduct, which is generally only 

considered in the context of spousal maintenance.      

2.3 The Family Law [Maintenance of Spouses and Children] Act 1976 (as amended) is the 

legislation pursuant to which, typically, maintenance is sought in the District court, 

although an application for maintenance may also be brought in the Circuit Court 

under the Act. The District court does not have power to grant judicial separation or 

divorce but has powers under separate statutory provisions to deal with issue such 

as custody/access of children, maintenance for spouses or children up to a certain 

financial limit, and safety, protection or barring orders pursuant to the Domestic 

Violence Act 2018.   

2.4 The Judicial Separation and Family Law Reform Act 1989 and the Family Law Act 

1995 governs the granting of orders for judicial separation and ancillary relief on the 

granting of a decree of judicial separation. The legislation governing divorce and the 

granting of ancillary relief on divorce is the Family Law [Divorce] Act 1996. Ancillary 

relief refers to the orders the court may make is those cases in relation to the 

custody of children, and the making of financial provision for the parties and their 

children.   

2.5 The courts with the power to make orders for judicial separation and divorce are the 

 Circuit and High Courts.  

2.6 The 1995 Act in respect of judicial separation and the 1996 Act in respect of divorce 

set out the range of orders the court may grant in such cases. The types of orders 

that can be granted in both sets of proceedings are the same.  These include orders 

concerning custody of and access to children, maintenance for either or both 

spouses and children; orders for the sale of the family home and the division of the 

proceeds of same, subject to any condition that the court may wish to impose in 

respect of the sale, including the timing of same; orders transferring property from 
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one spouse to another or to a dependent child; orders allowing for the granting of a 

lump sum payable by one spouse to the other or to a child; orders transferring an 

interest in the pension of one spouse to the other spouse, or to a child; Orders 

directing that a policy of life insurance be put in place for the benefit of a spouse or a 

dependent child; Pursuant to its property adjustment order powers, the court can 

vary or extinguish an ante or post nuptial settlement in certain circumstances in 

favour of a spouse or a dependent child; Orders extinguishing the succession act 

rights of the spouses in judicial separation cases may be made; Under both the 

judicial separation and divorce legislation, there is a provision allowing a surviving 

spouse or former spouse to seek provision from the estate of their deceased spouse 

in certain circumstances. The court may extinguish this entitlement on judicial 

separation or divorce.   Generally, in judicial separation or divorce proceedings, all or 

a range of these orders will be sought depending on the particular circumstances of 

the case.  

2.7 In the Circuit Court or the High Court, it is much more likely that family law 

proceedings will be for judicial separation or divorce. Proceedings for child 

maintenance alone would be much less common in the Circuit Court. Applications 

where the only relief sought is for maintenance, are much more likely to be brought 

in the District Court. Separation and divorce proceedings involve the court in the 

consideration of every aspect of the finances of the couple, and in making the 

relevant orders to provide for each of them and their children. Judicial Separation is 

not provided for in the Constitution, whereas the power to grant a Divorce emanates 

directly from the Constitution. Nonetheless the legislation governing both forms of 

relief places a statutory duty on the court to make proper provision for the spouses 

and children concerned. The difference being that in the case of divorce the 

obligation to make proper provision is not just a legislative duty, but it is also a 

constitutional duty. This means that the obligation for the court to make proper 

provision in divorce cases cannot be changed by legislation. It would require a 

constitutional change by referendum.   

2.8 The legislation providing for Judicial Separation and that providing for Divorce, sets 

out virtually the same statutory factors to which the court must have regard in 

making orders under either Acts, and the same types of orders can be made in either 

case. These include the income, earning capacity and financial resources of each 

party, their financial needs, their age, the length of their marriage, the length of their 

separation, the contribution each has made to the family whether financially or in 

caring for the family, the extent to which either has forgone employment 

opportunities to look after the family, any mental or physical disability suffered by 

either spouse, any benefit that either spouse will forfeit the possibility of acquiring, 

including pension benefits,  as a result of the decree;  the conduct of either spouse if 
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it would be contrary to justice to disregard it. In the case of divorce the terms of a 

prior separation agreement will be taken into account. The factors are subject to the 

overall requirement of fairness. The factors are non-exclusive, the court being 

required to take into account all of the circumstances of the individual case. The 

Judicial Separation and Divorce legislation also set out separate considerations in 

relation to making provision for children who are dependent members of the family 

requiring  the court is to have regard, in particular, certain factors in making 

provision for dependent children (dependent member of the family) including the 

financial needs of the member;  the income, earning capacity (if any), property and 

other financial resources of the member; any physical or mental disability of the 

member; any income or benefits to which the member is entitled by or under 

statute; the manner in which the member was being and in which the spouses 

concerned anticipated that the member would be educated or trained; certain 

factors concerning the financial resources, financial needs and standard of living of 

the spouses during the marriage and the accommodation needs of the member. 

A dependent child for the purposes of both Acts is a child under 18 years or if over 

that age, includes a child up to the age of 23 years if in full time education. A child 

who has a mental or physical disability to such extent that it is not reasonably 

possible for the child to maintain himself or herself fully is also a dependent child 

under the Acts. 

 

2.9 The main difference between the powers of the court under the divorce legislation, 

and the powers of the court under the Judicial Separation legislation, is that the 

powers of the court to grant a divorce derive directly from the Constitution, and not 

from legislation. As mentioned above, legislation can be changed from time to time 

by the Oireachtas. The Constitution is the fundamental legal document governing 

our laws, so that our laws have to comply with the provisions of the Constitution. 

The Constitution can only be changed by the People in referendum. Thus, the 

provisions of the Constitution in so far as they relate to Divorce govern any 

legislation which may be made in respect of Divorce, requiring that any such 

legislation has to be in conformity with the Constitution.   

 

3 The Constitutional Provisions Governing Divorce: 

3.1  Article 41.3.2 of the Constitution states: 

“A Court designated by law may grant a dissolution of marriage where, but only 

where, it is satisfied that  
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i.  at the date of the institution of the proceedings, the spouses have lived apart 

 from one another for a period of, or periods amounting to, at least two years 

 in the previous three years,      

ii.  there is no reasonable prospect of a reconciliation between the spouses, 

iii.  such provision as the Court consider proper having regard to the 

 circumstances exists or will be made for the spouses, any children of either or 

 both of them and any other person prescribed by law.     

iv. any further conditions prescribed by law are complied with.” 

 

3.2 It is clear that the provision of maintenance for both children and spouses can form 

part of proper provision. As such, the determination of satisfactory child 

maintenance is a matter for the court, and the court must be satisfied that any such 

maintenance constitutes proper provision in all the circumstances. The 

constitutional duty to make proper provision in divorce proceedings is a matter for 

the Judiciary. A literal interpretation should be given to the provisions of the 

Constitution where such an interpretation is clear and unambiguous. (See State 

(Browne) v. Feran109, People (DPP) v. O’Shea 110 and Sinnott v. Minister for 

Education111). In Riordan v. An Tánaiste112, the Supreme Court stated “When both 

the wording and the sense of constitutional provisions are clear  then it would be 

wrong for this court to import a facet to the duties of those who have  to perform 

various functions under the Constitution...”  

 

3.4.1 Giving the words of Article 41.3.2 their literal meaning, there is clearly a requirement 

that court be satisfied that such provision as it considers proper, including, where 

relevant, appropriate maintenance for children, is being or will be provided in 

divorce proceedings. This indicates that the determination or approval of the 

provision of maintenance is a judicial function or power.  

 

4.  The Judicial Function 

4.1 Article 34.1 prescribes that the administration of justice shall be a function of the 

 judiciary, however, this is qualified to some extent by Article 37.1 which states: 

“Nothing in this Constitution shall operate to invalidate the exercise of limited 

functions and powers of a judicial nature, in matters other than criminal matters, by 

 
109 [1967] IR 147 
110 [1982] IR 384 
111 [2001] 2 IR 545 
112 [1997] 3 IR 503 
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any person or body of persons duly authorised by law to exercise such functions and 

powers, notwithstanding that such person or such body of persons is not a judge, or a 

court appointed or established as such under this Constitution.” 

4.2  It is the existence of this provision which allows for the establishment of Tribunals, 

 Commissions and statutory bodies such as the Employment Appeals Tribunal, the 

 Personal Injuries Assessment Board and other authorities who exercise functions 

akin  to that of the Courts. The distinguishing feature of these bodies is that their 

functions,  and the exercise of those functions, are limited in nature. A significant 

amount of case  law has been generated challenging the establishment of such bodies 

and through  this, the Courts have provided guidance as to the fine line between the 

judicial  function and the exercise of a limited judicial function. 

 

5.  The Administration of Justice 

 

5.1 Under Article 38.1 and Article 37.1, the Courts have exclusive jurisdiction in relation 

 to matters of criminal law. There are no exceptions to this exclusive jurisdiction. 

Given  that the establishment of a State Child Maintenance Agency is a matter of civil law, 

 challenges relating to the purported encroachment on the judicial function from a 

 criminal perspective will not be considered here. 

 

5.2 There are two questions which must be considered when assessing whether a 

 proposed body may encroach upon the judicial function. First, do the functions of 

the  body amount to the “administration of justice” and second, if the functions do 

amount  to the administration of justice, are these functions sufficiently limited. 

  

5.3 In Lynam v. Butler (No. 2)113, Kennedy CJ. considered the definition of “judicial 

power”  and indicated that the prime consideration was the level of finality attaching 

to the  action of the body purporting to exercise their functions. He stated at p. 99: 

“In relation to justiciable controversies of the civil class, the Judicial Power is 

exercised in determining in a final manner, by definitive adjudication according 

to law, rights or obligations in dispute between citizen and citizen, or between 

citizens and the State, or between any parties whoever they be and in binding 

the parties such determination which will be enforced if necessary with the 

authority of the State.” 

 

5.4 Factors which indicate that a body is purporting to carry out the administration of 

 justice were also considered by Kenny J. in McDonald v. Bord na gCon (No. 2) 114at 

 
113 [1933] IR 74 
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 p.231. He stated that a function may be considered to be the administration of 

justice  where there is: 

“1. A dispute or controversy as to the existence of legal rights or a violation of the 

law; 

2. The determination or ascertainment of the rights of parties or the imposition of 

liabilities or the infliction of a penalty; 

3. The final determination (subject to appeal) of legal rights or liabilities or the 

imposition of penalties; 

4. The enforcement of those rights or liabilities or the imposition of a penalty by 

the Court or by the executive power of the State which is called in by the Court 

to enforce its judgment; 

5. The making of an order by the Court which as a matter of history is an order 

characteristic of Courts in this country. 

 

5.5 The McDonald criteria were recently applied in the Supreme Court case of O'Connell 

 v. The Turf Club 115In that case, the Court was concerned primarily with whether the 

Turf Club could be subjected to judicial review, however it also considered whether 

the  functions of the Turf Club amounted to the administration of justice. The Turf 

Club  was established under the Irish Horseracing Industry Act, 1994 and had the 

power to investigate its members and make findings that such members had 

breached the “Rules of Racing”, with a view to imposing sanctions. On balance, 

O’Donnell J. stated  that the functions of the Turf Club failed to meet the requisite 

threshold of the “administration of justice”, noting that these functions did not meet 

the fourth and fifth McDonald criteria. He stated: 

  “Decisions of the Turf Club imposing penalties for example are not 

enforceable   as a judgment and there is no process for converting such a decision 

into a   judgment. It cannot be enforced of its own right, and instead the Turf Club 

must   seek to recover any such fine in litigation…” 

 

5.6    This judgment indicates that for the functions of a body or authority to amount to the 

administration of justice, all five of the McDonald criteria must be fulfilled. 

The implications of this judgment on the proposed State Child Maintenance 

Agency will be  considered below. 

 

 

 

 
115 [2017] 2 IR 43. 
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6.  Is the exercise of the function sufficiently “limited”? 

 

6.1 Whether the exercise of a function is sufficiently limited not to encroach on the 

judicial  power was first considered in Re Solicitors Act 1954116. This case concerned a 

challenge  to the power of the Disciplinary Committee of the Law Society to strike 

practitioners  off the roll of solicitors. The Committee had the power to debar a solicitor 

from  practice, to make an award in relation to the costs of the hearing, to direct 

 compensation be paid to the complainant and also had powers of enforcement of its 

 orders. The Supreme Court held that this was unconstitutional as the actions of the 

 Committee were not sufficiently limited. Kingsmill Moore J. stated that “If the 

exercise  of the assigned powers and functions is calculated ordinarily to affect in the 

most  profound and far-reaching way the lives, liberties, fortunes or reputations of those 

 against whom they are exercised they cannot properly be described as “limited”.  

 

6.2 It should be noted that bodies such as the Medical Council, the Nursing and 

Midwifery  Board and CORU still hold Inquiries in relation to complaints of poor 

professional  performance or misconduct against practitioners and can make findings in 

relation to  same. However, for a serious sanction to be imposed on a registrant – such as 

being  struck off the relevant professional register – the relevant body must apply to the 

High  Court. This process was upheld as constitutional in the subsequent case of M v. 

 Medical Council 117 and was also considered in the more recent case of Akpekpe v. 

 Medical Council118. 

 

6.3 In M, Finlay P. stated at p. 499:- 

  “I am of the opinion that the powers conferred on either the Council or the 

  Committee under [the Act of 1978] are not judicial powers and that the  

  functions being exercised by them are not the administration of justice. Apart 

  from the right and obligation to hold the enquiry itself, the only powers of the 

  Committee or the Council which could be said to be final and, in a sense, 

binding   are the publication of a finding by the Committee of misconduct or 

unfitness to   practise and the Council's power to advise, admonish or censure a 

practitioner   … these would be functions so clearly limited in their effect and 

consequence   that they would be within the exception provided by Article 37 of the 

   Constitution even if (contrary to what I believe to be the true legal 

situation)   they constituted the administration of justice.” 

 

6.4 In quoting this passage with approval, Kearns P. in Akpekpe stated: 

 
116 [1960] IR 239 
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  “Thus it may be said that the nature of the finding and sanction is the critical 

  factor which decides whether Article 34 of the Constitution (which requires 

  that justice be administered by courts) is engaged. There must be a distinction 

  drawn between major and minor sanctions, and the less the sanction may be 

  said to affect an individual's rights, the less it may be argued that a right of 

  appeal to the courts must necessarily exist as a matter of natural or  

  constitutional justice.” 

 

6.5 It seems that the test in relation to whether the exercise of powers is sufficiently 

 limited is whether the effect of those powers is “profound and far reaching”, as per 

 Kingsmill Moore J. in Re Solicitors Act. The “profound and far-reaching test” was 

 recently confirmed by Keane CJ. in Melton Enterprises Ltd v. Censorship of 

 Publications Board119. 

 

7.  Bodies with the power to impose financial sanctions 

7.1 There are a number of bodies with the power to make decisions that have a direct 

 financial impact on an individual before them. For example, the Personal Injuries 

 Assessment Board was established by statute in 2003 to make awards of 

 compensation in relation to personal injury actions without the need to resort to the 

 Courts. Some notable features of the Board are: 

(i) Parties must apply to PIAB before taking any Court proceedings in relation to 

their personal injuries claim; 

(ii) The Board adjudicates on the claim of the Plaintiff, having regard to the 

written application of both parties and the medical reports furnished to it; 

(iii) Where the Board makes a decision as to an appropriate award of 

compensation, all parties involved in the claim must consent to this award 

before it can become enforceable; 

(iv) Where the parties consent to the award, the award by the Board has the 

effect and status of a Court order; 

(v) Where any one of the parties declines to accept the award, the matter must 

be sent forward to the Courts for adjudication. 

(vi) PIAB base their awards on the guidelines set out in the “book of quantum” 

compiled by them, which sets out a scale of damages for various types of 

personal injuries.  

(vii) The Court is to have regard to the book of quantum in making awards, but is 

not prohibited from having regard to other matters in fixing awards.  

7.2 The adjudication of personal injuries claims and the award of compensation are 

clearly  matters which fall into the ambit of the judicial function. For this reason, the process 

 set out by the PIAB Act 2003 is careful not to over-step into the judicial function by 
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 ensuring that its decisions are only final by consent of the parties and that the Court 

 retains the ultimate jurisdiction to adjudicate on claims where there is a lack of 

 agreement. There has not been any constitutional challenge to date to the PIAB 

 legislation on the basis of Article 34 and 37.   

 

7.3  The Courts have considered other circumstances where a body or authority proposes 

 to impose a financial sanction on an individual, primarily in the context of tax cases. 

In  Kennedy v. Hearne120, the Supreme Court held that the exercise of the Collector 

 General and the Revenue Commissioners of their powers under the Finance Act, 

1968  did not amount to the administration of justice. These powers included a 

 determination that tax had not been paid and the taking of steps by the Collector 

 General to recover certain tax. There the Court held that a key consideration in 

 determining whether the Revenue were exercising functions which amounted to the 

 administration of justice was whether the exercise of such functions “has the effect 

of  invading or ousting any of the functions vested in the judges by Article 34 of the 

 Constitution.” 

7.4  Similarly, the constitutionality of the Appeal Commissioners was considered in The 

 State (Calcul International ltd and Solatrex International Ltd) v. Appeal 

 Commissioners (18 December 1986) High Court. There the constitutionality of 

Appeal  Commissioners under the Income Tax Act 1967 was challenged. Appeal 

 Commissioners had the power to determine whether an assessment of a tax 

inspector  should be reduced or increased. There the Court stated: 

 

“They do not have power to enforce their decisions nor to impose liabilities. 

Essentially, their decisions are enforced by the institution of legal proceedings 

to recover the amount of tax determined by them as being payable.” 

7.5  In that case, Barron J. considered that the powers of the Appeal Commissioners did 

 not amount to the administration of justice, however, he went on to state that even 

 if he was incorrect in this assessment, the powers of the Commissioners were 

 sufficiently limited so as to come within the ambit of Article 37.  

 

8.  Conclusions re Requirements of Article 34 & 37 of the Constitution 

8.1 Given that the Constitution specifically delineates the Courts as the appropriate body 

to make final orders in divorce proceedings, including in relation to child 

maintenance, any proposed State Child Maintenance Agency has the potential to 

encroach upon the judicial function. The above case law provides some guidance as 

to the  features that any such agency would be required to have – or should avoid – 
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in order not to fall foul of the Constitution. However, it is difficult to ascertain fully 

what amounts to the administration of justice and what a “limited” function is. For 

example, PIAB clearly encroaches on the jurisdiction of the Courts in that it requires 

parties to apply to the Board before they can have access to the Courts. It also 

carries out a function traditionally carried out by the Courts and it has the power of 

enforcement with the consent of the parties.  

8.2 It would seem, from the case law, that the determining factors are the “finality” 

element of any decision made by the body concerned and whether the effect of the 

decision of the body will have a “profound and far-reaching” effect. Arguably, an 

order directing maintenance to be paid for a child has a similar effect to an order of 

tax liability. The provision of child maintenance would also seem to be sufficiently 

“limited” as to fall into Article 37.1 territory.  

8.3  A matter of note is the manner in which bodies who are acting in a quasi-judicial 

 function should operate. Generally, these bodies must ensure that fair procedures, 

 akin to those which apply in the Courts, should be adhered to. In Glover v BLN Ltd 

 121the Supreme Court held that this requirement for fair procedures could 

 even be  imported into the private law sphere. Glover concerned the dismissal 

of a company  director and whether the rule of audi alteram partem applied in the 

context of this  dismissal.  At p.425, Walsh J. stated: 

“It is sufficient to say that public policy and the dictates of constitutional 

justice require that statutes, regulations or agreements setting up machinery 

for taking decisions which may affect rights or impose liabilities should be 

construed as providing for fair procedures.” 

 

8.4 Given that the proposed State Child Maintenance Agency would clearly fall into this 

definition, the rules and procedure governing its functions would need to adhere to 

general fair procedures such as allowing both parties to address the body, 

providing reasons for any decisions given, and the ability to appeal these decisions.  

8.5 The caselaw cited above, suggests that the enforcement of rights or liabilities or the 

imposition of penalties by an agency may fall foul of the Article 34/37 provisions. It 

seems that enforcement of assessments made should be through the courts. There 

is of course, nothing to stop the legislature giving the agency powers to apply to 

court for the type of enforcement mechanisms that might be effective in ensuring 

the collection of maintenance, so that any such agency has effective powers of 

enforcement to assist maintenance creditors. However, it seems likely that such 

enforcement must be under the auspices of the court.   

 
121 [1973] IR 388 
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9. The Implications of Article 41.3.2 for the establishment of a State Child Maintenance 

Agency  

9.1 Article 41.3.2 requires that a court may grant a divorce “where, but only where, the 

court is satisfied that…. such provision as the court considers proper having regard to 

the circumstances exits or will be made..”  such provision will include, where 

relevant, appropriate child maintenance. This wording may suggest that it is not 

necessarily a requirement that the Court be the body to assess that maintenance. It 

is, for example, often the case that parties themselves will agree a figure for 

maintenance, and it is a matter for the court to be satisfied that the figure agreed 

constitutes proper provision.    

9.2 Article 41.3.2 however, vests the constitutional requirement to be satisfied in 

relation to the propriety of the provision in the court alone. This would appear to 

preclude the legislature from prescribing a formula for the calculation of 

maintenance or providing for prescriptive guidelines as to how the court is to 

calculate the amount of child maintenance in individual cases. To do so may breach 

the requirements of Article 41.3.2 by removing from or restricting the court in its 

constitutional role in determining proper provision in a divorce case. Thus, whilst the 

legislature may be free to prescribe a formula for the calculation of maintenance in a 

divorce case such a formula could not be binding on the court.    

9.3 The issue also arises as to whether the wording of the Article allows the legislature 

to prescribe a formula for the calculation of maintenance in a divorce case, even 

where such a formula could not be binding on the court.   The propriety of so doing, 

in circumstances where the constitution provides that it is the court that must be 

satisfied that such provision as is proper in the circumstances is put in place, may 

suggest that such an approach impermissibly impinges on the Court’s constitutional 

function.   

9.4 There is, however, no caselaw on this issue to provide guidance as to the meaning 

and effect of Article 41.3.2 in this context. However, it seems there is at least an 

arguable case for either approach.   

10. Conclusion Re Constitutional Implications of Establishing a State Child Maintenance 

Agency: 

10.1 The creation of a Child Maintenance Agency on the basis of the above jurisprudence 

would seem to be potentially feasible, however, the parameters of the Agency would 

have to be carefully considered, and this is not entirely straightforward as can be 

seen from the above and it may be able to carry out only a limited function. The 

establishment of such an agency not only necessitates that the provisions of Articles 

34 and 37 of the Constitution be observed, but also requires that the additional 

provisions of Article 41.3.2 in this context be addressed, in so far as a State Child 
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Maintenance Agency may be concerned in assessing child maintenance in divorce 

cases. This memorandum is to make the group aware of the possible legal 

implications of  establishing a State Child Maintenance Agency.  This memo attempts 

to set those out and to assist discussions as to the legal and practical ramifications of 

such an agency as part of the group’s consideration in making recommendations 

pursuant to its terms of reference.   

11. Other Issues Arising: 

11.1 Where child maintenance was the only relief being sought by the parties, then it is 

likely that the consent of both parties to any assessment of maintenance by an 

Agency would be sufficient to render the determination an order in the same 

manner as under the PIAB legislation.  

11.2 However, it should be borne in mind that there is authority for the proposition that 

family law proceedings certainly in provision cases are different to other civil 

proceedings between adults, and that it is a matter for the court to approve and rule 

any settlement between the parties, particularly in relation to children.  

11.3 In relation to divorce proceedings, a court order will be required in any event, as the 

child maintenance order as an ancillary order in divorce proceedings, will follow the 

making of the divorce decree. Further, however,  if a child maintenance agency is to 

deal with such an application, the terms of Article 41.3.2 make it clear that the court 

must approve any figure agreed or assessed in respect of maintenance, because of 

the constitutional requirement that  the court to be satisfied with the provision to be 

made. Thus, the consent of the parties will not be sufficient to render any 

determination of an Agency binding.  

11.4 An order of the court will be required in judicial separation proceedings also, 

because as with divorce, the ancillary orders follow on the making of the decree.  

Unlike a decree of divorce, the power to grant a decree of judicial separation does 

not derive directly from the Constitution but derives solely from statutory provisions.  

However, the legislation governing the granting of a decree of judicial separation 

requires the court, once it is satisfied that the grounds for the granting of the decree 

have been established, to grant same but, where there are children of the marriage, 

the court is only to grant the decree if it is satisfied that provision exists or will be 
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made for the welfare of the children, as is proper in the circumstances.  This would 

suggest that as a matter of statutory mandate the court must be satisfied that the 

provision for the child or children concerned is proper, and thus that the court must 

approve the maintenance assessment where the parties consent to same.  This 

suggests that the consent of the parties will not be sufficient to render any 

determination of the agency binding and the court must approve of the settlement.  

11.5 In circumstances where the operation of a State Child Maintenance Agency may be 

limited in respect of divorce applications, as discussed above, the question arises as 

to whether it is legally permissible to suggest that child maintenance can be 

calculated in one manner for those who seek maintenance outside the context of 

divorce (ie by way of a formula or prescriptive guidelines used by an Agency) and be 

calculated in a different manner for those applying for divorce, (where the court’s 

mandate to make such provision as it considers proper is to apply as a matter of 

constitutional requirements).   

11.6 A further consideration is that if a child maintenance agency is to determine child 

maintenance in a formulaic manner then child maintenance will be calculated in a 

different manner to spousal maintenance. It may be possible to make a legal and 

policy justification for this difference in approach.  However, it must be borne in 

mind that where there is a claim for maintenance for both the child and the spouse, 

many judges approach this issue in the round, and will look at a global sum, taking 

into account the factors in the Acts and considerations such as the tax impact of 

maintenance order on each of the spouses in determining maintenance provision as 

between the spouse and any child. Maintenance orders for children are paid out of 

net after tax income, while maintenance orders for spouses are paid from gross 

income. A difference in the way that maintenance is calculated as between spouses 

and children may lead to legal and practical problems.  

End of Memo 

Mary O’Toole SC acknowledges the research assistance Gemma McLoughlin Burke BL 

and her invaluable input in compiling this memo. 
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Addendum to Memo: 

Following discussions within the group, the issue arose as to whether it would be 

permissible, o establish a State Child Maintenance Agency, which did not deal with child 

maintenance in the context of divorce or provision cases but was confined to dealing with 

cases where maintenance was the sole financial issue between the parties concerned, and 

whether if it were so confined, such provisions would be discriminatory in their effects, 

contrary to Article 40.1 of the Constitution .   This issue is considered hereunder. 

 

A. Can the Functions of a State Child Maintenance Agency be Limited to a Category of 

Maintenance Applicants? 

A.1 In discussing the establishment of a State Child Maintenance Agency, the issue 

arose as to whether such an agency could have a role which was confined to cases 

where the only financial relief being claimed was that pursuant to the Family Law 

[Maintenance of Spouses and Children] Act 1976 cases. Such cases being 

distinguished from applications for child maintenance pursuant to the powers of 

the court in cases of judicial separation, divorce, separation of civil partners and the 

entitlement of qualified cohabitants to seek provision pursuant to The Civil 

Partnership and Certain Rights and Obligations of Cohabitants Act 2010. These 

latter cases will hereinafter be referred to as “provision cases”, to distinguish them 

from cases where maintenance is the sole financial relief sought, hereinafter 

referred to as “stand alone maintenance cases”.  

A.2 The legislative role and powers of the court in provision cases is different to that in 

stand alone maintenance cases. In the former the court is engaged in a detailed 

examination of the financial circumstances of the parties and must make proper 

provision for the parties and their children in the light of such circumstances. The 

court has extensive powers, by means of the orders available to it pursuant to 

legislation to transfer assets and make other provision, not only in respect of 

spouses or civil partners, but in respect of dependent children also. The types of 

orders the court may make in judicial separation and divorce cases, for example, 

are set out in more detail in the previous memo, concerning the Constitutional 

implications of setting up a State Child Maintenance Agency.   In stand alone 

maintenance cases the exercise the court is involved in is far more limited.  

A.3 An example of the type of powers exercised by the court in judicial separation and 

divorce cases is well described in the Supreme Court in the case of D v D122 In that 

case the Supreme Court commented as follows about what is involved in making 

provision in such cases:  
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All elements of potential provision are, to a greater or lesser extent, interconnected. 

A party in whose favour an order for significant maintenance is made may not be 

entitled to the same capital provision. Someone whose future is protected by a 

pension adjustment order may be entitled to less under some other heading. In 

complex cases, questions can arise as to whether it is prudent to deal with assets in a 

particular way. If other means are available, then the sale of a family home while 

children are at a delicate stage in their education may properly be avoided. A 

business which is providing a significant income for a family as a whole may properly 

be kept intact if it would not be prudent to either sell it or break it up. Perhaps in the 

latter case a capital provision might be ordered, which would be anticipated to come 

from capital extracted from the business or borrowings made secured on it, but only 

to the extent that such an imposition might be regarded as both fair and prudent. By 

raising all of these points, we do not suggest that there are necessarily any easy 

answers to the question of proper provision in many types of cases. The points 

mentioned are but some of the range of issues which can arise, and their resolution 

will, necessarily, be highly dependent on all the circumstances of the individual case. 

A.4 The Court of Appeal in the recent case of NO v PQ123, where the case before the 

Court was a divorce matter, confirmed that the caselaw and statutory provisions 

under the judicial separation legislation as well as the divorce legislation require the 

Court to carry out the same exercise. Whelan J. quoting the Court of Appeal in the 

case of Q.R. v S.T. [2016] IECA 421 adopted the reasoning of Irvine J. in that case and 

found (at paragraph 47 of the Judgment):- 

“the role of the court under each statutory framework is the same; namely, to  

 endeavour to ensure that the couple together with their dependents are properly 

 provided for having due regard to the non exhaustive statutory checklist of factors 

 adumbrated and “all the circumstances of the case” as s.16 (1) mandates”.  

Whelan J found as follow on the subject of making proper provision: 

“It is of critical importance in the making of ancillary relief orders, which potentially 

will have far reaching and lifelong repercussions for both parties, that the checklist 

evaluation is transparent and reflects a clear rationality…… The objective is to ensure 

a bespoke approach to the circumstances, means and needs of the parties and 

dependants appropriate to meet the justice of the particular case……”  

A.5 The position of parties and children in a provision case, must be contrasted with the 

position of parties in a stand alone maintenance case. In the latter case the applicant 

party  is requesting the court to fix maintenance only. Such an order is capable of 

being varied in the future, depending on the financial circumstances of the parties. 

Further, in the case of children, generally, the order will expire on the child reaching 
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a certain age limit, depending on whether the child is in full time education.  A 

litigant in a divorce case is requesting the court to make a comprehensive far 

reaching decisions on all aspects of the financial affairs of the parties and their 

children, across virtually every asset class held by the parties.  In general, orders by 

way of capital provision would not be capable of variation in the same way as 

periodic maintenance.   

A.6 Is there therefore a lawful basis upon which the legislature can distinguish between 

child maintenance sought in provision cases, and child maintenance sought in the 

context of stand alone maintenance cases? We now examine that question.  

B. Article 40.1 of the Constitution 

B.1 Article 40.1 of the Constitution provides:  

All citizens shall, as human persons, be held equal before the law.  

This shall not be held to mean that the State shall not in its enactments have due 

regard to differences of capacity, physical and moral, and of social function.  

The authors of Kelly’s The Irish Constitution (5th Edn, page 1616) point out that 

equality does not mean uniformity, laws may legitimately differentiate, and in some 

situations, justice requires that they must do so.   

B.2 Where the Legislature makes a discrimination in favour or against a category of 

persons on the express or implied grounds of difference in social functions, the 

courts will not find such discrimination as being in breach of Article 40.1 if it is not 

arbitrary, capricious or otherwise not reasonably capable, when objectively viewed 

in the light of the social function involved, of supporting the selection or 

classification complained of. 124  In Webster v Dun Laoghaire Rathdown County 

Council125  Hedigan J in the High Court rejected the submission that s. 62 of the 

Housing Act 1966 which enabled the County Council to avail of a summary procedure 

for repossession of houses owned by the county council was discriminatory pursuant 

to Article 40.1 on the basis that it afforded public sector tenants less legal protection 

against eviction than private sector tenants. Hedigan J found that the difference in 

treatment between the two “is readily justifiable by virtue of the particular 

circumstantial differences between them”    

 B.3 The Supreme Court in the case of In Re Article 26 and the Employment Equality Bill 

1996.126 considered the provisions of the Bill inter alia, concerning difference of 
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treatment of employees based on age, where it was argued that the provisions were 

contrary to the guarantee of equality in Article 40.1   

 The Supreme Court discussing the meaning of Article 40.1 found as follows:  

The nature of the guarantee provided in this Article was explained as follows by 

Walsh J, speaking for the majority of this court, in Quinns Supermarket v Attorney 

General [1972] IR at p 13 

 

"The provisions of Article 40, s 1, of the Constitution were discussed in the decision of 

this court in the State (Nicolaou) v An Bord Uachtala [1966] IR 567. As was there 

decided, this provision is not a guarantee of absolute equality for all citizens in all 

circumstances but it is a guarantee of equality as human persons and (as the Irish 

text of the Constitution makes quite clear) is a guarantee related to their dignity as 

human beings and a guarantee against any inequality grounded upon an 

assumption, or indeed a belief, that some individual or individual or classes of 

individuals, by reason of their human attributes or their ethnic or racial, social or 

religious background, are to be treated as the inferior or superior of other individuals 

in the community." 

 

The Court further elaborated on the meaning and effect of Article 40.1 later in the 

judgment as follows:   

Article 40.1, as has been frequently pointed out, does not require the State to treat 

all citizens equally in all circumstances. Even in the absence of the qualification 

contained in the second sentence, to interpret the Article in that manner would 

defeat its objectives. In the present context, it would mean that the State could not 

legislate so as to prevent the exploitation of young people in the work place or, at the 

other end of the spectrum, to make special provision in the social welfare code for 

the elderly. The wide ranging nature of the qualification which follows the general 

guarantee of equality before the law puts beyond doubt the legitimacy of measures 

which place individuals in different categories for the purposes of the relevant 

legislation. In particular, classifications based on age cannot be regarded as, of 

themselves, constitutionally invalid. They must, however, be capable of justification 

on the grounds set out by Barrington J in Brennan v AG [1983] ILRM 449 as follows:- 

 

"The classification must be for a legislative purpose . . . it must be relevant to that 

purpose, and . . . each class must be treated fairly." 

 

B.4 The argument before the Supreme court was that the provisions of the Bill, which it 

was agreed, were aimed at eliminating discrimination in the field of  employment, 
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permitted employers, by way of exception, to discriminate on the basis of age where 

the employee concerned was under 18 years or over 65 years. The Bill also 

exempted from its provisions members of the Garda Siochana, the Defence Forces 

and the Prison Service. It was contended that these provisions were contrary to the 

guarantee of equality in Article 40.1  

 

B.5 The Supreme Court found that discrimination based on age was not presumptively 

prescribed by Article 40.1 and went on to identify forms of discrimination that were 

so presumptively prescribed:  

 

The forms of discrimination which are, presumptively at least, prescribed by Article 

40.1 are not particularised: manifestly, they would extend to classifications based on 

sex, race, language, religious or political opinions.” 

 

B.6 However, the court concluded that the aged were entitled as human beings to 

protection against laws which discriminate against them, unless the differentiation is 

related to a legitimate objective and is not arbitrary or irrational. The young were 

also so entitled, although the need for protection may be less obvious and pressing 

in their case the court found.  

B.7 The court concluded that provisions of the Bill permitting discrimination on the basis 

of age were not irrational or arbitrary, they were based on a balancing of rights by 

the Oireachtas, as between employees and potential employees on the one hand, 

and employers on the other. In those circumstances, the court’s function was not to 

impose its view on whether the balance struck in the Bill was correct or desirable, 

but rather whether, from an objective stance, the balance struck was so contrary to 

reason and fairness as to constitute an unfair attach on an individual’s constitutional 

rights.      

B.8 The court found that protection against discrimination on the grounds of age cannot 

be unqualified, so it becomes a matter for the Oireachtas to determine at what level 

the exemptions should begin to operate. Their choice of age limits could not 

plausibly be characterised in the view of the court, as irrational or arbitrary. Where 

the result of the balance struck by Oireachtas in the Bill could not be regarded as 

arbitrary or irrational, it must be upheld as constitutionally valid.  

 

B.9 In the subsequent Supreme Court decision in Murphy v Ireland & Ors127 the 

Applicant had been charged with tax offences. The DPP in accordance with s. 46 (2) 

 
127 [2014] 1 IR 198 
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of the Offences Against the State Act issued a certificate to the effect that the 

ordinary courts were inadequate to secure the administration of justice and the 

preservation of public peace and order in the Applicant’s case, and that the 

Applicant should be sent forward for trial in the Special Criminal Court. The Applicant 

alleged, inter alia,  that s. 46 (2) of the Act was unconstitutional as violating his right 

to equality before the law under Article 40.1 and that he was being treated 

differently to other persons charged with tax offences.     

B.10 O’Donnell J (as he then was) giving the judgment of the court said the following as to 

the effect of Article 40.1: 

34. However, the guarantee of equality before the law is expressed in terms of such 

equality “as human persons”. That phrase was problematic in the early period of 

constitutional interpretation and on occasion gave rise to interpretations which, 

applied rigorously, might have robbed the guarantee of much, if not all, of its 

content. It is however, increasingly understood that it is intended to refer to those 

immutable characteristics of human beings, or choices made in relation to their 

status, which are central to their identity and sense of self and which on occasions 

have given rise, whether in Ireland or elsewhere, to prejudice, discrimination or 

stereotyping.  

O’Donnell J goes on to say: 

Matters such as gender, race, religion, marital status and political affiliation, while 

not all immutable characteristics, can nevertheless be said to be intrinsic to human 

beings’ sense of themselves. Differentiation on any of these grounds, while not 

prohibited, must be demonstrated to comply with the principles of equality. This is 

the sense in which the principle of equality is most commonly employed in 

constitutions and international instruments. It is plain however, that no 

discrimination on such grounds exists, or is alleged, in this case. 

35. Nonetheless, Article 40.1 is in general terms and accordingly it may be that 

significant differentiations between citizens, although not based on any of the 

grounds set out above, may still fall foul of the provision if they cannot be justified. 

B.11 O’Donnell J then goes on to discuss the treatment of the Applicant in the Murphy 

case, and whether same amounted to discrimination: 

Here it is plain that the plaintiff is being treated differently from other persons 

charged with offences against the Taxes Consolidation Act. The plaintiff maintains 

that he is in this respect the same as those other persons. But looked at less narrowly, 

it is clear that the plaintiff is not only different to such persons in an important 

respect, but is legally distinct. He is a person in respect of whom a public officer 
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entrusted with this responsibility in succession to the Law Officer of the State has 

concluded that the ordinary courts are inadequate to secure the administration of 

justice in this case. Moreover the difference in treatment between the plaintiff and 

another person charged with the same offences before the Circuit Court is precisely 

and directly related to this difference. As a consequence of the certificate of the 

Director of Public Prosecutions he is not to be tried in the ordinary courts (which are 

in the opinion of the Director inadequate to secure the administration of justice) and 

instead is to be tried in the Special Criminal Court. If this differentiation was 

grounded in statute it would be more than sufficient to explain the differential of 

treatment. Equality analysis does not engage in the merits of the treatment, simply in 

its equality. But here, the distinction is not grounded merely in statute but is 

expressly contemplated, and indeed provided for, in the terms of the Constitution 

itself. Article 38, in its terms, contemplates a differentiation being made between 

those who will receive trial by jury, and those in respect of whom it has been 

determined in accordance with law that the ordinary courts are inadequate to secure 

the administration of justice. The differentiation made in accordance with the 

dictates of the Constitution could not offend Article 40.1.” 

B.12 The dicta of Murphy suggests, in keeping with the view of the Supreme Court 

expressed in In Re Article 26 and the Employment Equality Bill case, that there are 

categories of discrimination that may be presumptively prohibited by the Article, as 

such categories involve characteristics inherent to the human personality. However, 

as in that case, the dicta in Murphy acknowledges that there may be other significant 

differentiations between citizens, which would fall foul of the provision unless they 

can be justified. The distinction however suggests that a lesser standard of review 

will apply to differentiations that fall outside of those presumptively prohibited.  

B.13 This is further elaborated upon by O’Donnell J in his judgment in the subsequent 

case of Minister for Justice v O’Connor128, where he held that that differences of 

treatment referable to immutable human characteristics such as race, gender or 

sexual orientation or matters of intimate personal choice intrinsic to a person’s 

sense of themselves as a human person such as religion or marital status, are to be 

carefully scrutinised.   Nonetheless, O’Donnell J in that case also found that there are 

other distinctions which do not fall with the category of immutable human 

characteristics but where a fundamental right is engaged , so that even small 

differences in treatment may be impermissible.  

B.14 O’Donnell J came back to this issue in Burke v Minister for Education & Skills129   

That case involved two related appeals, concerning a challenge to the Leaving 

 
128[2017] IESC 21  
129 [2022] IESC 1 
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Certificate Calculated Grades Scheme [the Scheme]. The Applicants were excluded 

from the Scheme because they were being home schooled and were unable to 

satisfy the terms of the Scheme, which required, in one case, that the Applicant’s 

grades be calculated by a third party teacher, as he was being taught by a close 

relative who was a registered teacher running a tuition centre.  In the second case 

the Applicant was being home schooled by tutors who were not registered teachers. 

Thus, in both cases the teachers were not eligible to calculate the grades of the 

Applicants under the scheme.   If the Applicants had been attending a school or an 

eligible educational institution, these difficulties would have been capable of being 

cured, and they would have been able to avail of the scheme. The Applicants did not 

qualify for the original Scheme, or the supplemental Scheme introduced by the  

Department of Education to cater for out-of-school-students such as the Applicants.   

B.15 A number of complex legal issues arose in the case. However, for the purposes of 

this memo, the discussion is confined to issues concerning the constitutional rights 

of the Applicants, and whether the scheme breached their respective right to 

equality for the purposes of Article 40.1  

B.16 O’Donnell J giving the judgment of the majority, held that the Constitution 

recognised home schooling, and the Applicants’ argued that the scheme 

impermissibly interfered with the express rights of parents to provide education in 

the home and the derived right of the child to receive that education. He held that 

the State had interfered with that right, and that the interference was not justified.    

The State had submitted that the interference was justified because if they were to 

provide individual assessments for persons in the position of the Applicants (that is 

provide a review of their work by another assessor) such assessments would have to 

be made available to other students, which would make the scheme unworkable. 

Other students may complain if such assessments were not made available to them. 

O’Donnell J rejected this argument on the basis that there was no evidence of any 

such concerns by other students. Further, the impact on other students of not 

getting individual assessments was much less than the impact on students excluded 

from the Scheme. Any complaining student would be able to avail of the Scheme 

which was not available to the Applicants. He held that it was difficult to see how 

that difference of treatment can be said to be affect any constitutional right, 

freedom or interest.  

B.17 O’Donnell J then went on to consider the Article 40.1 issues. He held that the 

difference in treatment here was not based on any intrinsic aspect of the human 

personality, but acceded to the submission that education affects human 

personality. He held however, that the differentiation here was not based on human 

personality, but rather on the difference between being educated by a close relative 

at home, compared to a student educated by a close relative in  the school system.  
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B.18 This dicta suggests that distinctions based on intrinsic human personality will be 

focussed on and must be found in the specific differences in treatment complained 

of, as opposed to any general effect the differences may be said to bear on human 

personality. 

B.19 He further held that Article 40.1 can be invoked where there is differentiation that 

bears upon a constitutional right. However, O’Donnell J held that if there was a 

breach of a constitutional right the claim already succeeds, and considerations of 

inequality are superfluous. He specifically leaves to another case the broader 

applicability of Article 40.1 where there is no discrimination on the grounds of 

human personality or where it is alleged that a fundamental right is involved, but not 

itself breached.  

B.20  It may be said that confining a State Child Maintenance Agency to stand alone 

maintenance cases is impermissibly discriminatory as against children. The position 

of children was considered in the context of child benefit in the case of O v Minister 

for Social Protection and A v Minister for Social Protection130    This case involved 

two interlinked appeals concerning payment of child benefit to parents whose 

immigration status had not yet been finally determined, but where the child of the 

relevant family had status either as a citizen or as a refugee. In both cases the child 

benefit payment had been refused until the status of the parent had been 

regularised. The Court of Appeal had reversed the decision of the High court, holding 

that the relevant provisions of the Social Welfare Consolidation Act 2005 breached 

the constitutional rights of the children concerned, by denial of the payment.  A child 

of one of the Applicant families, Emma, was an Irish citizen child. The Court of appeal 

held that she was being treated differently in comparison to other Irish citizen 

children in being refused the payment of the benefit.   

B.21  The Supreme Court reversed the decision of the Court of Appeal. Dunne J gave the 

decision of the court, holding that child benefit was essentially paid to the parent of 

a child for the benefit of the child, but that the parent was free to spend the benefit 

as he or she saw fit. The payment was not made to the child. To qualify for the 

payment the parent, had to demonstrate e habitual residence in Ireland. The Act 

specifically provided that persons whose immigration status had not been 

established were not deemed habitually resident in the State, and that in the event 

that such a person was subsequently granted refugee status or a right to remain in 

Ireland, they were not deemed to be habitually resident in State for the period prior 

to such status being granted.  

 
130 2019 IESC 22 
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B.22 The Supreme Court held that the Court of Appeal erred in comparing the position of 

Emma, a citizen child, with other citizen children for the purposes of the claim. The 

Court of Appeal’s reasoning was on the basis that the child was entitled to the 

payment, which was not the case, the Supreme Court found.  The comparator, the 

Supreme Court held, should be as between the parents or qualifying persons, who 

were the claimants under the statutory provisions, not the citizen child. The 

Supreme Court held that there was no difference in treatment between such 

qualified persons, in terms of the requirement of habitual residence. The restriction 

of benefits to those who were habitually resident in the State were neutral and 

applied to all and the State were justified in applying such restrictions to the 

payment of child benefit.   

B.23 O’Donnell J gave a separate, concurring judgment in the case. He held that the 

position of the children in the appeals was that the discrimination suffered by them 

was indirect, secondary discrimination as qualifying children under the Act. Further 

he held that the legislation itself was not discriminatory in its direct application to 

the parents of the children, as a qualifying persons under the 2005 Act.    He held 

that there was no evidence that the indirect effect was the objective of the Act and 

no evidence that it was motivated by any prejudice or stereotyping. He held that 

that may mean that something substantial would be required either by way of 

impact of the provision or the class of persons affected to lead to a finding of 

invalidity by reason of indirect effect, where the direct object was both permissible 

and non-discriminatory. O’Donnell J found that Emma was being treated differently, 

and the basis for the distinction was the immigration status of her parent. But here, 

he held,  the claim is for indirect discriminatory effect. Emma is the same position as 

another citizen child for the purpose of citizenship and is different from the other 

citizen child in respect of the claimant through whom she hopes to benefit. The 

difference in treatment he held, was rationally related to and indeed consequent 

upon that difference, and therefore was not impermissible. Instead, he held, it can 

be seen as performing the requirement to treat like persons alike and differently in 

respect of those qualities in respect of which they are different.     

B.24 Thus, it seems reasonable to suggest that the payment of maintenance for a child is 

similar to the payment of child benefit, in that the payment is made to the parent of 

the child, and not to the child, although it is for the benefit of the child for whom it is 

paid. Equally, there is no requirement on the parent of the child to spend the 

payment on the child, although it is likely that it will be spent on the child concerned. 

On this basis, by analogy with the O v Minister for Social Protection  case, it may be 

said that in child maintenance cases, it is the parent who is the claimant, and any 

difference in treatment must be justified as between the claimants, not the children.  
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  B.25 Further, following the dicta of O’Donnell J in that case, it seems that any 

discrimination suffered by the children concerned, is indirect. If the legislation is not 

discriminatory in its direct effects, and it seems reasonable to suggest that it would 

not be so directly discriminatory, based on the authorities and conclusions set out in 

this memo; and the indirect effects are not the objective of the legislation, which it 

seems they would not be; nor, it seems,  will there be any motive of prejudice or 

stereotyping in providing that a State Child Maintenance Agency deals only with 

stand alone maintenance cases. In such circumstances it seems there would have to 

be a substantial impact to lead to the conclusion that that the proposed provision 

would be invalid by reason of indirect effect.  

B.26 It might also be argued, by analogy with the reasoning of O’Donnell J that such 

children were in the same position as other children for the purposes of requiring 

maintenance, but different from other children in respect of the claimant through 

whom the child seeks to benefit, and the nature of the claim being brough by that 

claimant.             

B.27 What is being discussed in this instance is the entitlement of the Oireachtas to 

provide that a State Child Maintenance Agency is to deal only with stand alone 

maintenance cases, resulting in such cases being determined in accordance with a 

statutory formula of some kind, in circumstances where the resulting assessment 

would not be binding on the parties, save by consent, and was capable of being 

appealed, in conformity with the requirements of Article 34 and 37 of the 

Constitution as previously discussed. Part of the reasoning for this approach is in 

light of the provision of the Constitution concerning divorce, and also the different  

function that the court exercises in provision cases generally, as compared to stand 

alone maintenance cases.   

B.28 The justification for the distinction between categories of litigants in cases 

concerning child maintenance is that the function of the court in dealing with 

provision cases is fundamentally different to that of the court dealing with child 

maintenance, where in provision cases the court was generally required to engage in 

a very wide ranging exercise of making proper provision for the parties and their 

children, and child maintenance was but one component of that exercise, where the 

court has power to make other financial orders in favour of children. A litigant in a 

stand alone maintenance case is requesting the court to fix maintenance only.  

B.29 Of considerable relevance in this discussion is the dicta of Supreme Court in Murphy 

to the effect that a differentiation made in accordance with the requirements of the 

Constitution could not offend Article 40.1. In circumstances where the exclusive 

remit of the court to be satisfied with provision for the purpose of divorce is 
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provided for in the Constitution, it seems that this factor, at least in divorce cases,  

may justify a differentiation which could not offend Article 40.1.   

B.30 It seems also that the classification proposed would not the face of it give rise to any 

distinction based on “immutable human characteristics” so as to fall within the 

presumptively prohibited classification pursuant to Article 40.1. Nor it seems would 

such a distinction encroach on any fundamental constitutional right where the 

constitutional rights engaged are those concerning access to court, and fair 

procedures. The classifications being considered do not breach those rights, where 

any assessment of an Agency would not be binding save by consent, the body would 

be required to afford fair procedures to the parties and the parties could bring the 

matter before a court in the event of a dispute as to the assessment.   

B.31 It seems the proposal would be likely to satisfy the test posited by the Supreme 

court in the Employment Equality Reference case, which required that the 

classification must be for a legitimate legislative purpose, it must be relevant to that 

purpose, and each class must be treated fairly. In this case the classification would 

be for the legitimate legislative purpose of providing a service to persons for whom 

child maintenance is the main financial issue they must resolve. This service having 

been identified as being of great assistance to such persons in the submissions 

received by the group, many of whom, it was submitted,  are single mothers with 

children who avail of the district court jurisdiction to seek maintenance. The 

classification is relevant to the purpose, given that the purpose is to provide an 

agency to assess maintenance, and directly related to that purpose.  

B.32 The classification is fair to all classes, as the parties availing of the State Child 

Maintenance Service have a right to apply to the court, and are not bound by the 

assessments of the agency, save by consent. The category of person seeking child 

maintenance as part of a divorce application, are governed by the constitutional 

provisions in relation to divorce, and those litigants in involved in provision cases 

generally are generally concerned in a materially more complex and wide ranging  

application, where the powers of the court in relation to same are similarly wide 

ranging. It thus seems reasonable to suggest that the legislature is entitled to take 

into account the fact that child maintenance is generally but one aspect of provision 

in such cases, where the courts discretion should not be restricted by a fixed figure 

for child maintenance, and the court is to craft a bespoke solution to the financial 

circumstance of the parties and their children taking into account the range of orders 

available to the court.   

B.33 On balance, based on the above factors, there is a reasonable basis to suggest that 

the establishment of a State Child Maintenance Agency that deals only with stand 

alone maintenance, where those cases only will be dealt with by way of a formula, 
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and where the parties will not be bound by such assessment save by consent and 

where persons seeking provision will apply to the court for child maintenance and 

not to the Agency, would not breach the provisions of Article 40.1 of the 

Constitution.      

End of Memo.        
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Appendix 10 Memorandum of Dr Róisín O’Shea in relation to TOR1 and TOR2 

Child Maintenance Review Group 

Dissenting View re TOR 1 & TOR 2 submitted By Dr. Róisín O’Shea 

16th January 2022 

TOR 1& TOR 2: The current treatment within the Department of Social Protection 

of child maintenance payments; and the current provisions relating to the liable relatives 
regarding child maintenance 

 
I do not support the proposition: that the DSP no longer be required to treat child maintenance as 

means for the purposes of OFT, JST and other DSP payments, as it seems socially regressive to give 

the same amount to all parents who qualify, regardless of the amount of child maintenance that 

parent may already be receiving, if the aim is to support those least well off in society and address 

child poverty. I set out my dissenting view in this submission. 

1. The proposition to do away with means-testing of child maintenance being received by an 

applicant for OFP would result in the following: 

a) Prima facie, this proposal creates inequity in the application of a payment, without means-

testing, that is intended to be for those who are bringing up children who are less well off. 

b) The qualifying applicant (usually the mother) who is already in receipt of child maintenance, 

will automatically have larger means than a qualifying applicant who is not in receipt of child 

maintenance from the other parent. Under this proposition applicants who separated or 

divorced in the Circuit or High Courts, a cohort generally at a higher economic level than 

District Court131 applicants, will have an automatic entitlement to receive OFP (where they 

qualify) and retain Court ordered child maintenance even though the Court has made a 

determination that proper provision has been made from the resources of the other parent. 

c) The social policy of limiting the payment of public assistance to those who need it the most 

would no longer operate as applicants in receipt of no child maintenance will receive exactly 

the same support from the State as an applicant who is receiving adequate or substantial 

child maintenance.  

d) The broadening of the eligibility beyond the cohort at the lowest socio- economic level 

creates a much higher cost to taxpayers. 

e) It disincentivises shared parenting, contrary to international recommendations132 that a child 

does best with both parents in their life and may open an equality challenge on the grounds 

that one parent (usually mothers) are incentivised to secure the majority of the care of the 

child. It could also be perceived to ignore intact families who are in poverty and would not 

be eligible for this support. 

f) The resources of the State will not be targeted directly to the specific cohort who need it 

most; children who are in poverty 

g) There will be a movement of State resources to those who are separated, regardless of the 

child maintenance income they receive. We will no longer distinguish between actual single 

parents who cannot work, perhaps they have no qualifications, and don’t receive financial 

support from a father; and separated parents who co-parent where one parent may be a 

 
131 Dr Roisin O’Shea, ‘Judicial Separation and Divorce in the Circuit Court’ 2014. PhD research funded by the 
Irish Research Council, empirical research in the Circuit Court where 1,200 cases were observed. 
132 Association of Family and Conciliation Courts, 2020 Shared Parenting Guidelines 
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stay-at-home parent or work part-time and has the children 51% of the time and is in receipt 

of child maintenance. The first cohort being socially disadvantaged and where children are 

at greatest risk of poverty. The outcome being a perception that poor people who are not 

legally separated (i.e. never married) are not supported. Those on the cusp and within a 

middle class cohort will benefit on the double, is this a socially disadvantaged cohort? This 

will look like a give away to middle classes rather than social equality.  

h) No clear definition exists as to what constitutes “primary carer” and may lead to a challenge 

where parents who are both poor are sharing the care of their child with one parent having 

51% of the care and entitled to seek the OFP and the other parent on 49% of the time and 

not entitled to seek a portion of the OFP. 

i) It will encourage litigation particularly at District Court level where applicants may seek Legal 

Aid to pursue child maintenance, as the applicant is already receiving OFP and anything 

more they can secure from the other parent will no longer be factored in. There is only an 

upside to seeking child maintenance on top of OFP. Animosity fuels much of the litigation in 

the family courts, with litigants commonly seeking to prove that the other parent is in the 

wrong.133 

j) The purpose of OFP would no longer be to ensure that the parent who is bringing up a child 

without sufficient or any support from the other parent, receives support from the State; 

nor would the public policy consideration apply that both parents have an obligation to 

provide for their child. 

It would appear a dangerous precedent for the Dept., of Social Protection to disregard a category of 

income in “means assessment” for these reasons. It is also problematic in that it spends the 

Exchequer funds in a way that does less to combat actual child poverty. If the department takes the 

view that the current regime is not addressing child poverty then more financial support should be 

provided to those who are not in receipt of child maintenance payments. 

2. EQUITABLE SOLUTIONS 

2.1. Child maintenance dis-regard 

Based on the findings of three pieces of research134 I submitted a proposal to the Group that the first 

€ 75 of child maintenance should not be means-tested, either as a whole or per child, which would 

target State resources at the cohort most in need of financial assistance to provide for their children. 

In addition to which the housing disregard should be calculated based on a minimum disregard 

multiplied by a regional index (LPT variations could be used). The requirement to make efforts to 

seek child maintenance condition should be replaced by a Declaration from the applicant, which 

would require the existence of a Child Maintenance Body.  

2.2 Some Solutions 

a) Retain the existing means-testing approach. Means-testing recognises a social equity point. 

b) Increase the base rate per child – this will directly benefit children in poverty. 

c) Increase disregard for accommodation costs overall or implement a geographic table. 

 
133 Series of papers by O’Shea, Conneely, Dempsey, 2019 -2021 Irish Journal of Family Law, empirical research 
in the District Court 2017-2019 
134 Conneely, Dempsey, O’Shea ‘Child Maintenance and the District Court’, Irish Journal of Family Law (2021) 
24 (2) I.J.F.L.; Conneely, O’Shea ‘Innovative Family Mediation Research Initiative Embedded in the Community 
in Ireland’ Family Court Review, (2019) Wiley, Vol 57, Issue 3; Review carried out by DSP 2019 indicating 
average weekly child maintenance was €58 per week. 
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d) Move the liable relative assessment function from the Dept of Social Protection to a Child 

Maintenance Body.  

e) The first € 75 of child maintenance per child is disregarded. 

The outcome is that the State will pay more to those who get low or no child maintenance and this is 

the cohort that we all agree needs that support.  

2.3 How to address the Department’s concerns?  

To provide the most assistance to those with the greatest need, the department has a responsibility 

to means test its benefits. However, in relation to child maintenance and the “liable relative” 

legislation, this has led to a situation where the Dept of Social Protection is fulfilling some of the role 

that based on the experience of other jurisdictions would be best handled by a State Child 

Maintenance Body.  

The answer is to actually set up such a Body which is empowered to work with the Dept., of Social 

Protection to ensure single parents with the greatest need can obtain the greatest financial 

supports.  

The following mechanisms may apply (Dept refers to the Dept of Social Protection):  

1. A zero delay process for people who can show they are not, or are no longer, in receipt of 
child maintenance. No longer require immediate evidence of a maintenance application for 
the qualifying single parent to obtain OFP / related benefits. The qualifying single parent 
must make a maintenance application within X period of time, to be vouched, or seek an 
assessment from a Child Maintenance Body.  

2. The liable relative is notified that the Dept will be seeking repayments from them of the 
periodic maintenance amount awarded by the courts for the full amount of time the 
qualifying single parent is in receipt of the benefit. Legislation may need to be amended to 
enable this; OR  

3. Where the liable relative’s only income is State Benefits, there is no obligation from the 
liable relative to the department, as per the current approach.  

4. Eventually migrate all interactions with the liable relative to a Child Maintenance Body 
(CMB). The Dept’s role then would be a notify the CMB of the state benefits the parties are 
in receipt of, and any other income as per means assessment. The CMB then follows up on 
the case and instructs the department what maintenance arrangement they have put in 
place. If the CMB finds the parties have misled the Dept re means assessment, the 
department is notified. As per 2, the CMB may recover the appropriate funds on behalf of 
the Dept.  

5. When an CMB is set up it can incorporate means-based guidelines for maintenance, as they 
do in many other jurisdictions including New Zealand, Australia, Canada, the UK and 
Northern Ireland.  

 

The Child maintenance Group has an opportunity to show that we have a vision. That we have 

learned from developments over decades in other countries who have evolved from where we are 

now in Ireland, to better outcomes being achieved for children and their parents. This will not be 

achieved by the proposition that the DSP no longer be required to treat child maintenance as means 

for the purposes of OFT, JST and other DSP payments.  If you want a socially progressive policy then 

increase the rate per child while keeping means testing. If you want to give more money to middle 

class parents already in receipt of reasonable amounts of maintenance then taking away the 

maintenance means test is the way to go. In my view there is an opportunity to give MORE to those 
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who need it most rather than the same to all regardless of the level of child maintenance income 

being received.  

Therefore, I do not support the proposition; as giving the same amount to all parents who qualify, 

regardless of the amount of child maintenance that parent may already be receiving is socially 

regressive and does not prioritise children who are at the greatest risk of poverty. 
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Appendix 11 Memorandum of Dr Róisín O’Shea in relation to TOR3 

Child Maintenance Review Group 

Dissenting View  submitted By Dr. Róisín O’Shea 

21st April 2022 

TOR 3: The Establishment of a Child Maintenance Agency 

 
I support the majority consensus that a Body to deal with Child Maintenance should be 
established by the State, which answers the question asked of the Group by the Minister.  
 
My dissenting view relates solely to the proposal referenced at 12.6.2.2 that a Child Maintenance 
Agency would not deal with child maintenance where it arises in Provision cases, Judicial 
Separation or Divorce application, or as part of an application by a Civil Partner or a Cohabitant 
under the 2010 Act135. 
 
 
2.1 THE CONTEXT 
2.1.1 The international models examined during the course of the work of this Group and the 
evolution and improvement of same over three decades, definitively show that a Child Maintenance 
body is key to better outcomes for families and is a more efficient and effective use of State 
Resources to ensure that children receive the benefit of child maintenance as soon as possible 
where a payer has the ability to pay. 
 
2.1.2 The models operating in Canada, New Zealand, Australia, the UK and Northern Ireland are 

quite similar and have their origins in the same decade, the late 1980s to the late 1990s. It is clear 

that there have been difficulties along the road but all of these countries have carried out periodic 

reviews to evolve the model and improve efficacy and outcomes. We can leverage the benefit of 

their experiences of operating such models over three decades. They have learned what works, what 

doesn’t work and have sought to improve their various schemes, not only from a social utility 

perspective but from a value for money in terms of the use of State resources. 

2.1.3 Learning from these countries is a significant aid to our deliberations in Ireland and means we 

do not need to reinvent the proverbial wheel, rather we can harness their collective experiences and 

create a model using the best elements. Northern Ireland in particular is a model that is agile and 

has moved with the needs of its users, seeking to refine a process to make it easier for users, with a 

more recent policy shift to encourage parents to make their own arrangements. Their early 

interventionist approach is innovative as it actively supports self-determination in the shadow of a 

mathematical formula which deals with the factual financial reality.  

2.1.4 As a mediator I support self-determination as the optimal approach, which is in the best 

interests of families and their children. I recommend that we implement a Child Maintenance model, 

with a clear framework through a mathematical formula with in-built flexibility to determine, or 

assist in the calculation of, the appropriate amount of child maintenance, which empowers families 

to self-determine and divert cases away from the courts.  

 

 
135 Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010 
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3. 1 Why I oppose the recommendation that a Child Maintenance Agency would not deal with 

Provision cases. 

3.1.2 Proposition that a Child Maintenance Agency should not deal with Divorce cases 

3.1.2.1 I will break this response into two parts. First, addressing the concerns raised in relation to 

potential constitutional issues that would imply that a Child Maintenance Agency should not be 

involved in Divorce cases where a judge has a duty to ensure that proper provision has been made 

for a dependent spouse and any dependent children; and secondly addressing the much broader 

proposition that proper provision cases not only include Judicial Separation and Divorce, but should 

also include applications made under the 2010 Act136 by a Cohabitant under Part 15 or where a Civil 

Partner is seeking a dissolution of a Civil Partnership; and it is proposed that a similar prohibition is 

appropriate i.e. that a Child Maintenance Agency should not deal with these types of cases either 

where child maintenance is part of the application. 

3.1.2.2 Child Maintenance orders can be made by the District Court or the Circuit Court under the 

Guardianship of Infants Act 1964, ‘the 1964 Act’, (as amended)137 and the Family Law (Maintenance 

of Spouses and Children) Act 1976, ‘the 1976 Act’, (as amended). The 1964 Act does not set out any 

guidelines that the Court must follow and the 1976 Act has a list of factors that the Court should 

have regard to when making an order for child maintenance, where the parties are spouses.138 

Section 5A of the 1976 Act enables the Court to make a child maintenance order where the parties 

are not married, and again there are factors set out that the Court should have regard to when 

making that order. Child maintenance applications can be made simpliciter, i.e. an application for 

child maintenance can be made on its own. The Circuit and High Courts hear Judicial Separation139 

and Divorce140 cases. The District, Circuit and High Courts can hear an application made by a 

cohabitant under Part 10 of the 2010 Act, and the Circuit Court and High Court can hear an 

application for a dissolution of a Civil Partnership. 

3.1.2.3 Divorce is specifically referenced in the Constitution, placing an obligation on the Court to 

ensure that proper provision has been made for the dependent spouse and any dependent children. 
141 There is no such Constitutional obligation on a Court where an application is made for Judicial 

Separation, but the legislation for both Judicial Separation and Divorce does place a duty on the 

Court to ensure that appropriate provision has been made for any dependent children. Where an 

application for Divorce is before the Court there is therefore both a Constitutional and legislative 

obligation for the court to be satisfied that proper and appropriate maintenance for children is or 

will be provided.  

3.1.2.4 In terms of Divorce, a constitutional issue would arise where the Court was hindered or 

restricted in its constitutional obligation to ensure proper provision. However, if the Court retained 

unfettered discretion over the final determination or approval, no constitutional difficulty would 

 
136 Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010 
137 Section 11 (2)(b) the court may: order a parent of the child to pay towards the maintenance of the child such 
weekly or other periodical sum as, having regard to the means of the parent, the court considers reasonable 
138 Section 5 (4) (a)- (c) 
139 Judicial Separation and Family Law Reform Act 1989, as amended by the Family Law Act 2019 
140 Family Law (Divorce) Act 1996, as amended by the Family law Act 2019 
141 Article 41.3.1 (ii) the judge must be satisfied that “such provision as the Court considers proper having 
regard to the circumstances exists or will be made for the spouses, any children of either or both of them and 
any other person prescribed by law, and…” 
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arise. In practice what would this look like where a Child Maintenance Agency and a Child 

Maintenance Formula existed?  

- After the marriage ends and during the 2 year waiting period before an application for 

Divorce can be made, the parties could agree to an assessment by the Child Maintenance 

Agency for the appropriate amount of child maintenance to be paid; and where they do not 

reach a settlement and their case comes in front of a judge for hearing, the Judge may 

consider the existing child maintenance amount assessed by the Child Maintenance Agency 

but is not bound by it, and the Court may also have regard to the Child Maintenance 

Formula.  

- When the Divorce application is filed there is a lengthy period of time before the case is 

listed for hearing. While waiting the parties may agree to seek an assessment from the Child 

Maintenance Agency for the appropriate amount of child maintenance to be paid, rather 

than filing a maintenance application pending suit; and where they have not reached a 

settlement and their case comes for hearing, the Judge may consider the existing 

assessment but is not bound by it and may also have regard to the Child Maintenance 

Formula.  

3.1.2.5 The Child Maintenance Agency would only be involved where both parties agreed to it and in 

no manner would the Court be subsequently bound by the Agency assessment where the Court is 

asked to make orders; the Judge’s Constitutional obligation to make the final determination or 

approval is not interfered with. In consideration of the above the proposition that Divorce cases be 

excluded from the remit of a Child Maintenance Agency would appear unnecessary.  

 

3.1.3 Proposition that a Child Maintenance Agency should not deal with Judicial Separation 

cases or applications under the 2010 Act. 

3.1.3.1 As discussed there is no proper provision Constitutional obligation on a Court in relation to 

Judicial Separation, or in relation to applications made by Civil Partners or Cohabitants under the 

2010 Act. The duty on the Court is to ensure that there is appropriate provision for dependent 

children, and that duty is set out in legislation: 

Where the application is for Judicial Separation the Court may grant a decree of Judicial 

Separation so long as the Court is satisfied that such provision exists or will exist “…for the 

welfare of those children as is proper in the circumstances.”, section 3 of the 1989 Act. An 

order for child maintenance can be made under section 5 of the 1976 Act where the court 

finds that “…either spouse has failed to provide such maintenance for any dependent 

children of the family as is proper in the circumstances…”. 

For cohabitants under section 196A of the 2010 Act the Court may make an order for child 

maintenance under section 5B (1) of the 1976 Act, in circumstances where; “…the 

applicant’s cohabitant has failed to provide such maintenance for a dependent child…as is 

proper in the circumstances”. 

For Civil Partners under section 110 (1)(b) of the 2010 Act the court may make an order for 

child maintenance and when doing so must make “…provision that the court considers 

proper having regard to the circumstances…” 
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3.1.3.2 The obligation on the Court therefore is legislative in nature, the intention of the Legislature 

being to ensure that dependent children are properly provided for by those responsible for their 

care. There is no barrier to the operation of a Child Maintenance Agency during the course of any of 

the above applications. In fact child maintenance should be prioritised and put in place as soon as 

possible after the relationship/marriage breaks down. What would this look like in practice where a 

Child Maintenance Agency and a Child Maintenance Formula existed?  

- After the marriage ends and during the 1 year waiting period before an application for 

Judicial Separation can be made, the parties could agree to an assessment by the Child 

Maintenance Agency for the appropriate amount of child maintenance to be paid. They 

could also agree to seek an assessment after the application has been made during the 

lengthy wait for their case to be listed142 for hearing. Where they do not reach a settlement 

and their case comes in front of a judge for hearing, the Court may consider the existing 

child maintenance amount assessed by the Child Maintenance Agency but is not bound by it, 

and the Court may also have regard to the Child Maintenance.  

- After the Civil Partnership ends and during the 2 year waiting period before an application 

for a dissolution of a Civil Partnership can be made, the parties could agree to an 

assessment by the Child Maintenance Agency for the appropriate amount of child 

maintenance to be paid.  They could also agree to seek an assessment after the application 

has been made during the lengthy wait for their case to be listed for hearing. Where they do 

not reach a settlement and their case comes in front of a judge for hearing, the Court may 

consider the existing child maintenance amount assessed by the Child Maintenance Agency 

but is not bound by it, and the Court may also have regard to the Child Maintenance 

Formula.  

After the cohabitation ends under the 2010 Act there is a lengthy period of time before the 

case is listed for hearing. While waiting the parties may agree to seek an assessment from 

the Child Maintenance Agency for the appropriate amount of child maintenance to be paid; 

and where they have not reached a settlement and their case comes for hearing, the Judge 

may consider the existing assessment but is not bound by it, and may also have regard to 

the Child Maintenance Formula.  

3.1.3.3 The Child Maintenance Agency would only be involved in these cases where both parties 

agreed to it and in no manner would the Court be subsequently bound by the Agency assessment 

where the Court is asked to make orders; the Judge’s legislative obligation to make the final 

determination or approval is not interfered with. Therefore, the court is not fettered in its discretion 

or its ability to meet its legislative duties. In consideration of the above the proposition that Judicial 

Separation, Civil Partner or cohabitant cases be excluded from the remit of a Child Maintenance 

Agency is unnecessary. 

4.1 Equality before the law 

4.1.1 Article 40 sets out ‘personal rights’, including: Equality before the law. All citizens shall be held 
equal before the law (Article 40.1 of the Constitution). This means that the State cannot unjustly, 

 
142 During the course of my PhD funded by the IRC I observed 1,200 Judicial Separation and Divorce cases in 
the Circuit Court, I found that: 18% of contested cases were filed between 3 and 4 years before the case came 
to court; over 10% were filed between 4 and 5 years; 6% were filed between 5 and 6 years; 3% were filed 6 to 
7 years prior and 2% had been filed over 7 years before getting to court for a hearing. Pg 404 
https://repository.wit.ie/2825/1/thesis_ROS_WITLIB_201405final.pdf  

https://repository.wit.ie/2825/1/thesis_ROS_WITLIB_201405final.pdf
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unreasonably or arbitrarily discriminate between citizens. You cannot be treated as inferior or 
superior to any other person in society, or be discriminated against, simply because of your human 
attributes or your ethnic, racial, social or religious background. I suggest that the proposal that a 
Child Maintenance Agency refuse a considerable public service to persons who are married and 
need to obtain a separation or divorce would constitute a breach of their Article 40 rights. Such a 
proposal means that married parties could be deprived of the service on the grounds of civil status. 
Our focus should be on children: whether they are born inside or outside of marriage, the system 
needs to support a fast, effective and free service to support access to maintenance for them (Art 
42A). 
 
4.1.2 Let us consider the status quo. Married parents or Civil Partners, can agree the terms of their 
separation and divorce, or dissolution of their Civil Partnership, including child maintenance, at any 
time before a final determination by a court. A judge can then assess their agreement as being 
proper provision or provision that is proper in the circumstances. Is it really envisaged that we would 
now seek to prohibit them from agreeing to access a State Child Maintenance Agency to help them 
reach an agreement in calculating the appropriate child maintenance amount to be paid? This would 
mean that those who are married must go to Court to seek child maintenance as part of an 
application for Judicial Separation or Divorce, while those who never married and have a child can 
access a free , fast and effective support service provided by the State to assist them to agree 
appropriate child maintenance or to give a formal assessment of the appropriate child maintenance 
to be paid.  
 
5.1 Self-determination 
 
5.1.1 All litigants have the ability and indeed the right to come to agreement at any time after they 
have filed an application for Judicial Separation, Divorce, Dissolution of a Civil partnership or an 
application by a cohabitant under the 2010. I found during the course of my research in the Circuit 
Court that in the majority of these cases the parties come to their own agreement at some point 
after their application is made; they then ask the judge to review their agreement and where 
satisfied that proper provision had been made, to grant a decree of divorce. If the majority of cases 
actually come to an agreement between themselves, why would we not support litigants to find 
solutions in relation to child maintenance.  
 
5.1.2 The Mediation Act 2017 which commenced in January 2018 is intended to facilitate the 
settlement of disputes by mediation as an alternative to litigation or as an alternative where civil 
proceedings are already underway, including family law proceedings. It is clearly public policy to 
support people to come to their own agreements where possible instead of asking a Judge to make 
decisions for them. A Child Maintenance Agency should be a service that the litigants themselves 
have the right to access should they wish to do so, providing guidance and support to help them 
reach their own agreement. 
 
5.1.3 In their submission to our Group, noted elsewhere in this Report, the Law Society of Ireland 
raised the question of whether parties should be exempted from any requirement to engage with a 
Child Maintenance Agency on Divorce or Judicial Separation: 
 

“Consideration should be given to whether parties to Judicial Separation and Divorce should 
be exempt from any requirement to engage with the Child Maintenance Agency on the basis 
that such cases generally involve wider financial issues which extend beyond child 
maintenance”.  
Law Society of Ireland 
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I would suggest that there would be no requirement to engage with a Child Maintenance Agency on 

Separation or Divorce, that engagement would only be where both parties agreed to seek the 

assistance and support of the Agency or agreed to ask the Agency to make a formal assessment.  

 
6.1 Divert people away from court/Defuse conflict 
 
6.1.1 As many cases as possible should be dealt with outside the Family law Court, and a Child 
Maintenance Agency as part of the solution can deal with at least one part of the dispute. I agree 
with the Family Lawyers Association submission to our Group set out earlier in this Report, which is 
in line with my research in the District143 and Circuit Courts, that child maintenance as it is currently 
dealt with in our courts can be arbitrary due to the pressure on court time: 

 
“…recommend some set criteria or formula or guidance in setting maintenance awards for 
children…the current system can be arbitrary due to pressure on Court time and there can be 
a lack of consistency…But…retain some Court involvement to approve awards where there is 
dispute and for appeals…introduce serious reforms in the enforcement of maintenance 
awards which should be undertaken by the State, together with wider sanctions.”  
Family Lawyers Association 

 
6.1.2 The Joint Oireachtas Committee on Justice and Equality held a series of meetings in 2019 with 

stakeholders, including myself, and produced a Report setting out their recommendations to bring 

about fundamental and ambitious reform in the family law system. A key recommendation being 

that the parties should understand from the outset that reaching their own agreement on matters in 

dispute is best for them and their children. 

“Although family law proceedings arouse very strong feelings amongst the parties, the 
Committee believes that the parties should be advised at the outset that they would be 
exposed to less stress, cost, time and risk if they could reach a settlement amongst 
themselves rather than persisting with an adversarial process in which a Court will ultimately 
impose a decision…”144 

 
6.1.3 During the lifetime of the Group we were fortunate to receive information and presentations 
from practitioners and experts to inform our deliberations. We learned that during the 1980s 
custom and practice in Canada on divorce was for child maintenance to be weighed up in the mix 
with everything else: the family home and other assets such as shares, pensions, properties and 
savings. This reflects the current approach of the Irish Courts. The Canadians were well aware that a 
trading of illiquid assets such as a family home against liquid assets such as cash may produce 
disappointing outcomes for families and children. Canadian Child Maintenance Guidelines seek to 
address such issues where one asset is not economically substitutable for another in providing 
adequate maintenance for children. As set out in this Report our Group learned that as a result of 
Child Maintenance Formulas and a Child Maintenance Agencies that child maintenance is now rarely 
litigated in Northern Ireland, the UK, New Zealand, Australia or in Canada. It has been disentangled 
from all the rest of the stuff to be negotiated, so that financial provision for children takes priority 
over everything else and is timely and appropriate.  

 
143 Conneely, Dempsey, O’Shea, ‘Child Maintenance and the District Court’, Irish Journal of Family Law (2021) 

24 (2) I.J.F.L. 

144 Houses of the Oireachtas Joint Committee on Justice and Equality: Report of Reform of the Family Law 
System, October 2019, pg 47 Recommendation 17 
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7.1 Value for money: Child Maintenance Agency Great Britain, March 2022 Report. 

7.1.1. In recommending the establishment of a Child Maintenance Agency, TOR 3, I had reviewed a 

value for money report that objectively examined expenditure in relation to the operation of a Child 

Maintenance body in Great Britain. The March 2022 report from the National Audit Office145 titled 

‘Child Maintenance, The Department for Work & Pensions’ provides a comprehensive and up-to-

date picture of the scope of the Child Maintenance body (CMS) post the 2012 reforms. The Report 

found that the Department has achieved its main focus which is to improve its statutory child 

maintenance service and to improve value for money in the management of that service.146 

 7.1.2 In that Report the National Audit Office noted that by 2012 a large debt had accrued under 2 

legacy schemes (1993 and 2003), of which £2.5 billion was owed to parents with care and £1.2 

billion was owed to the Government.147 As there was no ability to write off these debts they were 

carried forward on the balance sheet up until 2018 when new powers148 were given to write off 

these arrears. From the NAO report we can see that arrears since 2012 are accruing at the rate of 

just over £1 m per week, currently at £ 480 million (Collect & Pay and Direct Pay). However, in the 

report for the year ending October 2021 there was approximately £1 billion149 of child maintenance 

estimated to have been paid under Direct Pay and Collect & Pay statutory arrangements: Therefore, 

while the accrual of debt prima facie looks to be a considerable amount of money it is in fact not 

much more than 5.6 % of the total child maintenance being paid annually under Statutory 

arrangements.  

7.1.3 The Child Maintenance Service for England, Scotland Wales includes Child Maintenance 

Options, CMO, a free service that all parents must first go through to try and reach their own 

agreement. CMO provides information and advice about how to make a private agreement a 

‘Family-based arrangement’, ‘FBA’. The Department for Works & Pensions monitors the number and 

type of child maintenance arrangements set up by parents who contact CMO, producing periodic 

reports. This provides an indication of how well the child maintenance reforms made in 2012 have 

been working.150  In the most recent Report CMO helped 21,500 families to put in place a private 

family-based arrangement in 2018, 83% of which were still in place a year later.151 By the end of 

2019 there were an additional 499,300 families who had been received a determination from the 

CMS, of which 320, 500 (covering 470,800 children) had Direct Pay arrangements and 178,800 

(covering 251,400 children) had Collect & Pay arrangements. 152 The overall cost of the scheme for 

 
145 https://www.nao.org.uk/wp-content/uploads/2022/03/Child-Maintenance.pdf  
146 Pg 17 NAO Report 
147 January 2021 Commons Library Briefing titled ' Child Maintenance: the write off of arrears on Child Support' 
https://researchbriefings.files.parliament.uk/documents/CBP-7776/CBP-7776.pdf Debt owed to the 
Government related to welfare benefits paid to the parent with care not in receipt of child maintenance and 
the other parent’s liability was then accrued as a debt to the State. The NAO noted that arrears to parents with 
care may not be correct due to historic inaccuracies in maintenance assessments and incorrect technical 
adjustments. 
148 Child Support (Miscellaneous Amendments) Regulations 2018 
149 Pg 5 NAO 2022 Report 
150 https://www.gov.uk/government/publications/effective-family-based-child-maintenance-arrangements-
statistics-background-information-and-methodology/child-maintenance-arrangements-made-after-speaking-
to-cm-options-background-information-and-methodology 2019 Report 
151 Pg 5 2019 Report 
152 https://www.gov.uk/government/statistics/child-maintenance-service-statistics-data-to-september-2019-
experimental/child-maintenance-service-statistics-data-to-september-2019-great-
britain#:~:text=At%20the%20end%20of%20September%202019%3A,the%20Collect%20and%20Pay%20service 
 

https://www.nao.org.uk/wp-content/uploads/2022/03/Child-Maintenance.pdf
https://researchbriefings.files.parliament.uk/documents/CBP-7776/CBP-7776.pdf
https://www.gov.uk/government/publications/effective-family-based-child-maintenance-arrangements-statistics-background-information-and-methodology/child-maintenance-arrangements-made-after-speaking-to-cm-options-background-information-and-methodology
https://www.gov.uk/government/publications/effective-family-based-child-maintenance-arrangements-statistics-background-information-and-methodology/child-maintenance-arrangements-made-after-speaking-to-cm-options-background-information-and-methodology
https://www.gov.uk/government/publications/effective-family-based-child-maintenance-arrangements-statistics-background-information-and-methodology/child-maintenance-arrangements-made-after-speaking-to-cm-options-background-information-and-methodology
https://www.gov.uk/government/statistics/child-maintenance-service-statistics-data-to-september-2019-experimental/child-maintenance-service-statistics-data-to-september-2019-great-britain#:~:text=At%20the%20end%20of%20September%202019%3A,the%20Collect%20and%20Pay%20service
https://www.gov.uk/government/statistics/child-maintenance-service-statistics-data-to-september-2019-experimental/child-maintenance-service-statistics-data-to-september-2019-great-britain#:~:text=At%20the%20end%20of%20September%202019%3A,the%20Collect%20and%20Pay%20service
https://www.gov.uk/government/statistics/child-maintenance-service-statistics-data-to-september-2019-experimental/child-maintenance-service-statistics-data-to-september-2019-great-britain#:~:text=At%20the%20end%20of%20September%202019%3A,the%20Collect%20and%20Pay%20service
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both CMO and the CMS was £ 322 million and the NAO Report, in its review of those costs, 

concluded that the Department has improved value for money in the management of that service.153 

7.1.4. While the NAO 2022 Report found that there were still issues to be addressed, it noted that 

significant improvements have taken place such as broad computerisation of both the assessment 

and collection process, simpler calculation methodology and greater efficiency in the enforcement 

process; and that the Department had improved its accuracy and collection rates.154 Interestingly the 

support provided by the Department to parents to help them make their own private ‘family-based 

arrangement’ resulted in an increase in the number of people entering into such an arrangement, as 

intended, and less people sought a determination through the statutory scheme. 

7.1.5 In terms of value for money we have the opportunity to learn in Ireland from the mistakes and 

lessons learned in Great Britain many of which have been rectified over time. 

 
8.1 Conclusion 

8.1.1 Everyone should have the opportunity to access a State Child Maintenance Agency should they 
wish to do so. They should be able to receive assistance to come to their own agreement or may 
decide to seek a formal assessment that they agree to be bound by. The Agency will then be able to 
build up a clear picture of how many children are receiving maintenance, how much they are 
receiving and the Agency can ensure that they actually receive it. This approach places the 
immediate focus on the dependent child, whose needs should be at the centre of any discussion in 
relation to child maintenance.  
 
8.1.2 In his submission to our Group, Professor O’Mahony saw the benefits of a properly resourced 
Child Maintenance Agency: 
  

While it is inevitable that some parties will have to attend court in order to seek enforcement 
of child maintenance payments, the establishment of a State Child Maintenance Agency, if 
properly resourced and equipped with necessary enforcement powers, should significantly 
reduce recourse to the courts…”  
Professor Conor O’Mahony, UCC 

8.1.3 There must be choice at the heart of our system. I envisage a model where parents would not 

be forced to engage with a Child Maintenance Agency, retaining the right to seek an outcome in 

Court. However, there should be no barrier, without justification, placed in the way of parties who 

wish to take up the assistance of an Agency where they feel that it would help them resolve child 

maintenance in the short-term, whether court proceedings have been initiated in any Court or not, 

whether married or not, whether in a same sex Civil Partnership or not. 

8.1.4 Equally a Child Maintenance Agency should provide the maximum social utility for taxpayer’s 

investment and therefore we should consider very carefully and proposal to reduce its value by 

excluding a swathe of potential service users and their children. 

8.1.5 Our aim should be to provide a clear methodology and a well-resourced service to assist 

parents to calculate child maintenance such that there is consistency of outcome for children across 

all fora; whether the parents reach an agreement between themselves, through mediation, with the 

assistance of an Agency or where they seek a formal assessment from an Agency. The ability to seek 

 
153 Pg 17 NAO Report 
154 Pg 17 NAO Report 
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assistance should be open to the parties at all times, in all courts, which will ensure that children 

have the appropriate financial support they need as soon as possible. 

8.1.6 It is for the reasons set out in this submission that I oppose the recommendation that a Child 

Maintenance Agency would not deal with Provision cases, and recommend instead that the 

parties should have the choice to seek the assistance of a Child Maintenance Agency, at any time 

up until a final determination on Judicial Separation, Divorce, Dissolution of Civil Partnership or 

where a Cohabitant seeks relief under the 2010 Act. 
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Appendix 11 Extract SI 142/2007; Article 251  

Calculation of 

amount due 
 

 
251. (1) The amount which the liable relative is liable to contribute for the 

purposes of section 346, shall be— 
 

 

(a) the weekly value of any property belonging to the liable relative (not 

being property personally used or enjoyed by him or her) which is invested 

or otherwise put to profitable use by the liable relative or which, though 

capable of investment or profitable use, is not invested or put to profitable 

use by the liable relative, the weekly value of the property being calculated 

as follows: 
 

 (i) the first €20,000 of the capital value of the property shall be 

excluded, 
 

 
(ii) the weekly value of so much of the capital value of the property as 

exceeds €20,000 but does not exceed €30,000 shall be assessed at €1 per 

each €1,000, 
 

 
(iii) the weekly value of so much of the capital value of the property as 

exceeds €30,000 but does not exceed €40,000 shall be assessed at €2 per 

each €1,000, 
 

 (iv) the weekly value of so much of the capital value of the property as 

exceeds €40,000 shall be assessed at €4 per each €1,000, 
 

 
but no account shall be taken under any other provision of this article of any 

appropriation of the property for the purpose of current expenditure, and 
 

 

(b) gross income, other than income from property assessed under 

paragraph (a), actually received or likely to be received in the contribution 

year in which the liability is calculated or where in any case a deciding 

officer or an appeals officer, as the case may be, considers that this period 

would not suffice, any other contribution year which appears to him or her 

to be appropriate for such purpose, less the amount of— 
 

 
(i) any allowable contribution referred to in Regulations 41 and 42 of 

the Income Tax (Employments) (Consolidation) Regulations 2001 ( S.I. No. 

559 of 2001 ), 
 

 
(ii) any income tax payable under the provisions of the Income Tax 

Acts as defined in section 1 of the Taxes Consolidation Act 1997 (No. 39 of 

1997), 
 

 (iii) any contributions payable under section 13(2)(b) and regulations 

made under section 14 or section 21, 

https://www.irishstatutebook.ie/2001/en/si/0559.html
https://www.irishstatutebook.ie/2001/en/si/0559.html
https://www.irishstatutebook.ie/1997/en/act/pub/0039/sec0001.html#sec1
https://www.irishstatutebook.ie/1997/en/act/pub/0039/index.html
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 (iv) any contributions payable under section 5 of the Health 

Contributions Act 1979 (No. 4 of 1979), 
 

 

(v) any maintenance payments being paid by the liable relative in 

respect of his or her spouse and his or her child or children, where such 

maintenance payments have been taken into account in deciding the 

amount of allowance payable to the said spouse or parent of his or her 

children, 
 

 

(vi) an amount, not exceeding €4,952 per annum, of any rent or 

repayment of a loan entered into solely for the purpose of defraying 

money employed in the purchase, repair or essential improvement of the 

residence in which the liable relative is residing but where the liable 

relative has remarried or is co-habiting as husband and wife with another 

person who is in employment or self-employment, the amount allowed 

shall be one-half of the rent or repayment, not exceeding €2,476 per 

annum. 
 

 (2) The amount calculated in accordance with paragraph (b) of sub-article (1) 

shall be divided by 52. 
 

 (3) The amount calculated in accordance with sub-articles (1) and (2) shall be 

further reduced by— 
 

 
(a) a weekly amount equal to the sum of the amount specified in column 

2 of reference 7 of Part 1 of Schedule 4 to the Principal Act plus €19.05, 

and 
 

 

(b) the amount specified in column 4 of reference 7 of Part 1 of Schedule 

4 to the Principal Act in respect of each qualified child of the liable relative 

normally residing with him or her and for whom he or she has the main 

care and charge. 

 

 

 

 

 

  

https://www.irishstatutebook.ie/1979/en/act/pub/0004/sec0005.html#sec5
https://www.irishstatutebook.ie/1979/en/act/pub/0004/index.html
https://www.irishstatutebook.ie/1979/en/act/pub/0004/index.html


xcvi 
 

Appendix 12  OFP 2022 Rates 

 

  



xcvii 
 

 

  



xcviii 
 

 

  



xcix 
 

Appendix 13 DSP/Liable Relatives Unit standard letter on cessation of OFP payments 

Aonad na nGaolta faoi Dhliteanas, 
An Roinn Coimirce Sóisialaí, 
Tithe an Rialtais, 
Bóthar Naomh Alfonsas,  
Dún Dealgan, Contae Lú,  
A91 PP5W. 
 

 
 
 

Liable Relatives Unit, 
Department of Social Protection, 
Government Buildings, 
St Alphonsus Road,  
Dundalk, Co Louth,  
A91 PP5W. 

 

Private and Confidential  

 XXXXXXXX 

 xxxxxx 

 

XX-XX-2022                                                                                                 Ref: MR- xxxxxxx 

 

 

Dear XXXXX 

 

I am writing to you about a one-parent family payment previously awarded to Ms XXX 

XXXX by this Department. As a result you were assessed with a contribution to the cost 

of the one parent family payment, under Section 345 and Section 346 (1) of the Social 

Welfare Consolidation Act 2005, as amended.   
  

I wish to notify you that your contribution as assessed by the Department has now 

ended. You should be aware that this does not in any way affect any other maintenance 

arrangement, private or otherwise, that you may have in place with XXXXX and this 

should remain in place. 

 

If you have set up a standing order to pay the Department you should 

cancel it immediately. 
 

Yours sincerely 

 

______________________ 

XXXXXXX 

Liable Relatives Unit 

Department of Social Protection 
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