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Key Points  

This paper is a high-level, State Aid guide for information purposes, outlining:  

 the concept of State Aid, 

 general State Aid rules,  

 the rationale for restricting the use of State Aid by Member States, and  

 some of the relevant exemptions that may apply. 
 
State Aid refers to any advantage, granted by a Member State or through State resources, on a 

selective basis, to any undertaking that could potentially distort competition and trade in the 

European Union (EU).  

Fiscal Aid specifically refers to State Aid measures granted through the tax system. 

The use of State Aid measures by Member States is often prohibited and/or subject to rules and 

constraints due to its distortive effects. However, some State Aid measures may facilitate growth 

as well as the achievement of other policy objectives and may be considered “compatible with the 

Internal Market” Where State Aid is compatible, it can be implemented by Member States.  

The European Commission have responsibility for the control and monitoring of State Aid and 

have developed exemption regulations as well as communications and guidelines setting out their 

understanding of what falls within the remit of compatible State Aid.  

Ultimately, a Member State may implement a compatible State Aid measure either by: 

 complying with exemption regulations, or  

 obtaining approval from the Commission that a measure is compatible with the Internal 
Market (the Notification process). 

 
Obtaining Commission approval is generally more time consuming and difficult than designing 

assistance in a way that is not within the meaning of State Aid or an exemption regulation.  
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1. Introduction 

The paper Policy objectives for supporting SMEs and Entrepreneurship, discussed at Meeting 8, set out 

the main tax expenditures aimed at supporting SMEs and entrepreneurship. A number of these 

expenditures fall within the EU’s definition of State Aid as they afford targeted advantages to newly 

established and growing SMEs. 

Feedback from the discussion at Meeting 8 indicated that the Commission on Taxation and Welfare 

sought greater clarity on State Aid rules with a view to gaining a better understanding of:  

 what is permissible under such rules,  

 how such rules can affect the design of tax expenditures, with particular focus on support and 

developing entrepreneurship and SMEs, and 

 what measures can be implemented in light of such rules.  

This paper seeks to act as a high-level State Aid guide for information purposes, outlining the general 

concept of State Aid and associated rules, the rationale for restricting the use of State Aid and some 

of the relevant exemptions that apply.  

 

2. What is State Aid? 

State Aid refers to any advantage, granted by a Member State or through State resources, on a 

selective basis, to any undertaking that could potentially distort competition and trade in the 

European Union (EU).  

Articles 107 and 108 of the Treaty on the Functioning of the European Union1 (TFEU) provide the 

legal basis for the rules on State Aid. 

State Aid has wide application as the terms advantage and undertaking are broadly defined:  

Undertaking refers to a wide range of legal persons irrespective of their legal form, including 

public and private companies, sole traders, charities and fund managers as well as any other 

persons who undertake economic activity2. 

                                                           
1 The Treaty on the Functioning of the European Union (TFEU) is one of two treaties forming the constitutional 
basis of the EU, the other being the Treaty on European Union (TEU). The treaties establish the various EU 
institutions together with their remit, procedures and objectives. 
2 Support to those engaged in non-economic activities is not State Aid. For example, energy efficiency grants to 
households or individuals is not State Aid. 
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Advantage effectively refers to anything that an undertaking could not get on the open 

market. 

as such, State Aid may be present in many scenarios and it is important for public authorities to 

consider whether such aid arises whenever new measures are introduced.  

Whenever a measure offers a selective advantage, it has the potential to affect the operation of the 

Internal Market of the EU3 by distorting competition. For this reason, the use of State Aid is often 

prohibited and/or subject to rules and constraints which apply to all Member States, with the 

European Commission (referred to as the Commission in this paper) having responsibility for the 

control and monitoring of  State Aid4.  

By preventing distortion, State Aid rules enable Irish businesses to compete on a level playing field in 

European markets. Additionally, State Aid rules prevent the sustention of inefficient and 

unproductive industries, which can stifle the emergence of newer, more innovative and efficient 

businesses – effectively hindering the longer-term economic performance of the State. Inefficient 

supports are also costly and can result in increased taxes and higher public spending requirements – 

a result which would be in direct contravention of the revenue raising aims of the Commission on 

Taxation and Welfare. 

However, not all State Aid has a negative effect on the Internal Market. Some measures can facilitate 

growth as well as the achievement of other policy objectives and are necessary levers in a well-

functioning and equitable economy. As such, TFEU leaves room for a number of policy objectives for 

which State Aid can be considered “compatible with the Common Market3.” These include specific 

measures5 that are automatically deemed compatible relating to: 

 social aid granted to individuals, 

 aid to repair damage from natural disasters, and 

 aid to certain areas of Germany affected by the division of Germany 

In practice few measures meet these specified criteria6. In addition to this, the Commission may also 

deem certain interventions to be compatible aid in cases where they contribute to the common 

                                                           
3 The Internal Market is also known as the European Single Market or the Common Market. It is a single market 
comprising the Member States of the EU as well as, with certain exceptions, Iceland, Liechtenstein, Norway 
(through EEA agreement) and Switzerland (through bilateral treaties). The market seeks to guarantee the free 
movement of goods, capital, services, and people (i.e. the four freedoms). 
4 In exceptional circumstances, the European Council may decide that a proposed aid measure is compatible 
with the Internal Market, effectively overriding the role of the Commission in this Space. However, as Council 
decisions must be made unanimously, this seldom occurs in practice. 
5 Provided for in Article 107(2) TFEU. In practice few State Aids meet the 107(2) criteria.  
6 Such measures will still need to be notified to the Commission for approval to confirm that these criteria have 
been met.   
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interest of the EU and the Member State (examples may include aid to promote the development of 

certain economic activities or areas or aid to remedy a serious disturbance or market failure in the 

economy of a Member State). Interventions may also be deemed to be compatible where they are 

so small they are deemed to have no impact on competition or trade in the Common Market. These 

are discussed in more detail in Chapter 3. 

Breaches of the State Aid rules can have adverse consequences, resulting in projects being halted 

and funding being clawed back, often with interest (See Chapter 7). Consequently, the State needs 

to ensure that recipients have certainty that any aid offered to them is compliant with State Aid 

rules as the receipt of non-compliant aid could cause irreparable damage to their business and in 

addition to affecting the State’s reputation and credibility as a place to do business. 

Recent State Aid Modernisation (SAM) initiatives have better enabled public authorities to provide 

well-targeted, proportionate State Aid more readily and, in some cases, without the need for prior 

Commission approval.  

Fiscal Aid  

The term Fiscal Aid refers to State Aid measures granted through the tax system - the State 

forgoes tax receipts rather than incurring direct expenditure7. 

Fiscal Aid measures may take the form of a tax exemption, reduced tax rates, a reduction of the 

tax base, offering a longer tax payment period, accelerated depreciation, tax amnesty, etc. Even 

the imposition of a tax that does not apply to all competing products in a market can give rise to 

Fiscal Aid where it tilts competition in the market in favour of the products that remain untaxed8. 

There is no special status for Fiscal Aid in respect of its evaluation or the assessment of its 

distortive effects – Fiscal Aid is subject to the same regulations and guidelines as other State Aids. 

 

2.1 State Aid criteria 

A series of cumulative criteria all must be present for a State Aid to arise. For a measure to be a State 

Aid, all of the following four criteria must apply: 

1. The measure represents assistance granted by the State or through State resources to an 

undertaking: A measure granted by the State refers to any award by a public authority or 

                                                           
7 Although Fiscal Aid can take the form of a tax expenditure, not all tax expenditures will meet the criteria of 
Fiscal Aid/State Aid. For example, a proposed tax expenditure may generally available rather than provide a 
selective advantage. 
8 Lexxion, Can a Tax (rather than a Tax Exemption) Confer a Selective Advantage?, Nicolaides (2009) 

https://www.lexxion.eu/en/stateaidpost/can-a-tax-rather-than-a-tax-exemption-confer-a-selective-advantage/
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private body controlled by the State. The term State resources is broadly defined and can 

include (but is not limited to) any of the following: 

 Grants  Loans  Tax exemptions 

 Subsidies  Lottery funding  Funding from EU 
structural and 
investment funds 

 

2. The measure must confer a selective advantage to one or more undertakings over others: An 

advantage is any economic benefit which an undertaking would not have obtained under 

normal market conditions. An advantage is selective where it is available only to a particular 

undertaking or undertakings - selectivity can be based on many factors including sector, form, 

size or region9.  

3. The measure must distort (or have the potential to distort) competition: The distortion or 

potential distortion does not have to be substantial or significant - it may include relatively 

small amounts of support or measures causing minor changes in market share. 

4. The measure must affect (or have the potential to affect) trade between Member States: This 

is an extremely broad criterion - It can be enough that a product or service is tradable between 

Member States, even if the recipient of the Aid does not itself export to other EU markets. 

 
Where all four criteria are met, the Member State cannot implement the aid without prior approval 

from the Commission, except where they have been exempted from the approval process. Where 

one criterion does not apply, the measure is not in the nature of State Aid. Examples of non-aid 

measures include: 

 Aids made to bodies who are not undertakings i.e. bodies not involved in economic 

activities,10 

 non-selective measures, such as a general corporate tax credit made available to all 

businesses, 

 damages State authorities are required to pay by a Court, and 

 public interventions made on terms that a private operator would have accepted under 

market conditions - known as the Market Economy Operator Principle (MEOP). 

                                                           
9 In the case of Fiscal Aid, the selectivity assessment is the key element of this criterion (on the basis that the 
advantage is largely established by the reduction in tax granted). 
10 An example could be a provider of State Education – however as noted what is key in determining whether a 
body is an undertaking is the activity rather than the entity itself. Any State entity could be caught by State Aid 
rules where it undertakes economic activity. 
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3. Legal (compatible) State Aid 

As noted in Chapter 2, while TFEU provides for a general ban on the granting of State Aid, it does 

provide for certain exceptions where aid is or may be deemed to be “compatible with the Common 

Market.” 

Where there is a policy objective to be met and genuine market failure that needs to be addressed, a 

State Aid may be deemed to be necessary and justified, and therefore compatible.  

In addition to the specific scenarios in TFEU where aid is automatically deemed compliant, the treaty 

also11 facilitates the possibility of providing State Aid to achieve the following objectives6 (being 

objectives of Common Interest): 

 promoting economic development of areas of abnormally low standard of living or serious 

unemployment, 

 promoting an important project of common European interest12 or to remedy a serious 

disturbance in the economy of a Member State, 

 facilitating the development of certain economic activities or economic areas, where the Aid 

does not adversely affect trading conditions and competition to an extent contrary to the 

common interest, or 

 promoting culture and heritage conservation. or 

 addressing such other objectives as may be specified by decision of the Council13 on a proposal 

from the Commission. 

Whether a State Aid is compatible is fundamentally about balancing the negative effects of the Aid on 

trade and competition in the Common Market with its positive effects in terms of a contribution to 

the achievement of objectives of common interest (while also taking into account the impact of the 

Aid on the well-being of EU citizens). Whether a measure contributes to an objective of common 

interest can be understood with regard to its contribution:  

 to overall well-being and efficiency (i.e. does the measure address to a market failure? For 

example, compatible environmental aids addresses market failures arising from pollution.), or  

                                                           
11 Article 107(3) 
12 Projects of Important Common Interest can support “all policies and actions that seek to achieve common 

European objectives, in particular the European Green Deal, the Digital Strategy and the Digital Decade, the 
New Industrial Strategy for Europe and its update, the European Strategy for Data and Next Generation EU. 
IPCEIs can also contribute to a sustainable recovery following serious economic disturbances such as those 
caused by the COVID-19 pandemic and support efforts to strengthen the Union’s social and economic 
resilience.” 
13 Being a qualified majority decision 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021XC1230(02)
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 in terms of equity (i.e. how the benefit arising is distributed. For example, compatible regional 

aid furthers economic cohesion by helping to reduce the gap between the development levels 

of the various regions of the EU.).  

Interventions that are so small they are deemed to have no impact on competition or trade in the 

Common Market may also be treated as compatible aid (See De Minimis Aid for further information). 

Operating Aid (support for items such as running costs, ongoing expenditure and working capital) is 

generally14 not within the meaning of compatible aid. Furthermore, State Aid rules generally prohibit 

the use of State Aid for export activities15. 

Summary information of all compatible State Aid measures in the EU is available in the Commission’s 

State Aid Register. 

 

3.1 Application of the balancing test 

The Commission applies a balancing test that is used to determine whether a State Aid has a net 

positive effect, which requires consideration of the following factors16: 

 Whether the aid is aimed at a well-defined objective of common interest. 

 Whether the aid is well designed to deliver the objective of common interest i.e. whether the 

proposed aid addresses a market failure or other objective – key to this are the following 

questions: 

o Is the aid an appropriate policy instrument to address the policy objective concerned? 

o Is there an incentive effect, i.e. does the aid change the behaviour of the aid 

recipient17? 

o Is the aid measure proportionate to the problem tackled, i.e. could the same change 

in behaviour not be obtained with less aid? 

 Whether the resulting distortions of competition and effect on trade limited, such that the 

overall balance is positive. 

                                                           
14 Operating Aid is allowed under the following two exceptions (1) De Minimis funding (2) Limited amounts for 
the treatment of industrial waste in specific circumstances. 
15 Expenditure supporting attendance at trade fairs however is permitted. 
16 Common Principles for an Economic Assessment of the Compatibility of State Aid under Article 87.3 
17 A measure does not provide an incentive effect where the undertaking had either commenced the incentivised 
action prior to introduction of the measure or where the undertaking was legally obliged to undertake the 
incentivising action.   

http://ec.europa.eu/competition/elojade/isef/index.cfm?clear=1&policy_area_id=3
http://ec.europa.eu/competition/elojade/isef/index.cfm?clear=1&policy_area_id=3
https://ec.europa.eu/competition/state_aid/reform/economic_assessment_en.pdf
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The Commission has developed exemption regulations as well as communications and guidelines 

setting out common ways of addressing these elements. These approved mechanisms make it quicker 

and easier to implement aid measures and reduce the need for the Commission to assess each case 

individually. These mechanisms were reviewed and streamlined as part of the State Aid Modernisation 

programme adopted by the Commission in 20141819. The programme has offered more clarity as to 

what falls within the remit of compatible as well as offering more opportunities to grant aid20.  

Ultimately, a Member State may implement a compatible State Aid measure either by: 

 complying with exemption regulations (See Chapter 4 for further information) 

 obtaining approval from the Commission that a measure is compatible with the Internal 

Market (the Notification process) (See Chapter 6 for further information). 

Obtaining Commission approval is generally more time consuming and difficult than designing 

assistance in a way that is not within the meaning of State Aid or an exemption regulation.  

 

3.2 State Aid thresholds 

Compatible State Aids are typically subject to thresholds relating to:  

 the overall amount of aid that can be granted (ceilings), and  

 the aid that can be granted as a proportion of supported costs (eligible costs incurred) 

(intensities).  

                                                           
18 The programme sought to, streamline and simplifying the State Aid process, encourage growth through 
promoting aids which address market failures and have an incentivising effect, and focus enforcement on the 
State Aid cases with the biggest impact on the Internal Market. 
19 Measures introduced as part of this process were initially due to expire in 2020 but were extended to 2022 to 

allow a “fitness check” review of these measures to take place with a view to extending their operation. The 
fitness check broadly concluded that the State aid rules under scrutiny are broadly fit for purpose, but individual 
rules may require minor changes. 
20 Although modernisation has offered Member States greater flexibility and a reduced administrative burden 

when applying for aid, Member States have greater obligations with regard to monitoring transparency and 
compliance, including requirements to: 

 report on individual awards of aid of €500,000 or greater for transparency purposes from 1 July 2016, 
and 

 carry out evaluations relating to the efficacy of measures. 

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2008
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-37/37-00-39.pdf
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The relevant ceilings and intensities may be set out in regulation or guidance21 (varying depending on 

the category of aid granted) or may be tailored to the aid granted in the case of certain notified aids. 

An exemption regulation cannot be relied upon where a threshold has been breached22.  

Where multiple aid awards are available for particular project, cumulation rules may apply. Such rules 

restrict the use of aid amalgamation to prevent amounts in excess of Commission limits from being 

granted23 in certain circumstances. 

 

4. Exemption regulations 

The use of exemption regulations simplifies and speeds up the State Aid approval process, saving 

valuable time during the development stage of a measure – allowing the benefits of the measure to 

be available more quickly. This chapter sets out some of the key exemption regulations. 

 

4.1 De Minimis Aid 

Small amounts of aid to one undertaking (being less than €200,00024 in a rolling 3 year period) are 

deemed to have no impact on competition or trade in the EU Internal Market. As such, under the De 

Minimis rule, these amounts are exempt from the general ban on State Aid and do not need to be 

notified to the Commission. 

Each time a new grant of De Minimis aid is made to an undertaking, the total amount of such De 

Minimis aid25 received by the beneficiary during the current and previous two fiscal years needs to be 

determined26. Member States are required to closely monitor De Minimis payments to ensure that 

the €200,000 limit is not breached and to retain records on the matter for a 10 year period.  

In order to avoid the risk of the €200,000 limit being exceeded and the administrative burden, it is 

generally more prudent to grant State Aid under a block exemption regulation, such as GBER, or some 

other scheme approved individually by the Commission. Furthermore, to ensure as much 

                                                           
21 Where an exemption regulation is not being relied upon, the applicable thresholds are usually confirmed in 

the final decision letter to the Member State in respect of the aid.  
22 In such cases, the State Aid is unlawful as the formal notification process should have been relied upon 
23 i.e. to prevent the two compatible aids from being amalgamated to circumvent the intensity threshold 
applicable to one of those aids  
24 For undertakings active in the road freight transport sector, the De Minimis threshold is set at €100,000. 
25 All funding under the €200,000 ceiling should not be counted as De Minimis. 
26 In practice, larger companies are more likely to approach the De Minimis limit, which can affect their ability 
to benefit (whether not at all or to a limited extent only) from new schemes in this 2 year period. 
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transparency as possible, the European Commission encourages Member States to use block 

exemption regulations where appropriate to ensure State Aid compliance. 

De Minimis Aid cannot be given for agriculture and fisheries27, aid favouring domestic over imported 

products or most export activities15. 

Cumulation rules prevent the granting of De Minimis Aid towards costs that are already supported 

under another exemption or notified scheme, where the total aid granted would exceed what was 

allowed under that other exemption or scheme.  

 

4.2 Block exemption regulations 

Block exemption regulations set out a clear pathway for obtaining Commission approval for a range 

of State Aid measures that should not significantly distort competition. Block exemptions also offer 

certainty to taxpayers - if a scheme is designed in a manner that is properly compliant with such 

exemptions, there is no risk of it retroactively being considered incompatible State Aid by the 

Commission.   

 

General Block Exemption Regulation (GBER) 

The main Block Exemption Regulation is the General Block Exemption (GBER), which was first 

introduced in 2014. GBER enables Member States to implement a wide range of general State Aid 

measures to support particular policy aims without requiring prior notification to the European 

Commission – it achieves this by setting parameters (relating to items such as the scope of the aid 

measures, eligible costs, ceilings and intensities) for compliant State Aid across a range of categories.  

Since 2015, more than 96% of new State Aid measures for which expenditure was reported for the 

first time did not require notification to the Commission28. 

                                                           
27 Separate De Minimis regulations apply for aid for agriculture and fisheries/aquaculture activities with limits of 
€20,000-€25,000 depending on circumstances for agriculture and €30,000 for aquaculture. 
28 State aid: Commission simplifies rules for aid combined with EU support and introduces new possibilities to 
implement aid measures supporting the twin transition and the recovery from coronavirus pandemic 

https://ec.europa.eu/commission/presscorner/detail/en/IP_21_3804
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_3804
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The categories of Aid within scope of GBER is set out below29: 

 Regional Aid30  Aid for broadband infrastructure  Training Aid 

 Aid for SMEs  Aid for disadvantaged workers 
and for workers with disabilities 

 Aid for culture and heritage 
conservation 

 Aid for access to finance 
for SMEs 

 Aid to make good the damage 
caused by certain natural 
disasters 

 Aid for Sport and 
multifunctional recreational 
infrastructures 

 Aid for Research, 
Development and 
Innovation 

 Social aid for transport for 
residents of remote regions 

 Aid for local infrastructures 

 Aid for environmental 
protection 

 Aid for Ports and Airports  

 

Different terms and aid amounts apply and are available for each aid category of Aid under GBER. 

Individual aid projects that would otherwise qualify for GBER but are in excess of certain thresholds 

(‘Notification Thresholds’31) must be notified to the Commission. 

GBER only applies to transparent aids32  - such as loans, grants, interest rate subsidies and tax 

advantages. Although GBER criteria are designed to be cognisant of the key considerations for 

compliant State Aid, the Aid designed must have an explicit incentive effect.  

Although Member States may implement State Aid qualifying measures without notifying the 

Commission in advance, they are required to register the Aid with the Commission using the State Aid 

Notification Interactive System (SANI) within 20 days of implementing the Aid. Member States are also 

required to publish the full text of the measure online. Member States are also required to submit 

annual reports on the application of GBER through SANI. 

Although GBER schemes are not assessed at the outset, the Commission selects a number of schemes 

to assess annually for monitoring purposes. If a State Aid measure is found not to be compliant with 

GBER, it will be ruled unlawful aid, withdrawn and become subject to recovery procedures (see 

Chapter 7). As such, it is important for Member States to monitor measures granted under GBER as 

                                                           
29 In July 2021, the European Commission adopted an extension of the scope of GBER. The revisions to GBER 
concerned aid for projects funded via certain EU centrally managed programmes under the new Multiannual 
Financial Framework, certain State Aid measures that support the green and digital transition as well as 
measures supporting the economic recovery after the Covid-19 global pandemic. 
30 Regional Aid is aid for investment and job creation, and is only available in Assisted Areas 
31 Notification thresholds for certain GBER categories are as follows:  Regional aid €100 million, Investment aid 
to SMEs €7.5 million, Consultancy €2 million, Fundamental research €40million, Innovation clusters €7.5million 
and Training €2 million. 
32 Being aid where it is possible to calculate the gross grant equivalent of the aid before implementation without 
undertaking a risk assessment 
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even small changes in policy or approach can make a difference in terms of compliance with GBER 

requirements. The rules and criteria set out in GBER are also subject to change from time to time. 

Additionally, aid provided under certain GBER categories will be subject to an evaluation where the 

average annual budget for the measure exceeds €150 million33. Where a GBER-exempt aid is subject 

to evaluation, GBER can only apply for six months after the introduction of the aid – in this period the 

Member State is also required to submit and agree an evaluation plan34 to the Commission. The 

Commission will carry out an assessment of the Aid – the Aid scheme cannot run for longer than six 

months in the absence of approval to do so from the Commission on foot of the evaluation. 

Provision of support under GBER with a value of €500,000 or over must be reported to the Commission 

using its online reporting system for publication on a transparency database. 

Cumulation rules prevent the granting of the GBER exemption in respect of costs that are already 

supported35 under another exemption or notified scheme, where the total aid granted would exceed 

the highest allowable aid intensity or ceiling applicable under any relevant GBER. 

The following aid is excluded from the scope of GBER: 

 aid to export-related activities15  aid contingent upon the use of domestic 
goods over imported goods 

 aid to facilitate the closure of 
uncompetitive coal mines 

 an undertaking which is subject to an 
outstanding recovery order 

 aid to undertakings in difficulty  

 
In addition to the above, some36 aid measures in the primary agriculture production sector and the 

fishery and aquaculture sector are subject to other block exemption rules being the Agriculture, 

Forestry and Rural Areas Block Exemption Regulation (ABER) and the Fisheries and Aquaculture Block 

Exemption Regulation (FIBER).  

Since the introduction of GBER in 2014, the EII Scheme37 has been subject to modification in Finance 

Acts 2015 and 2017 with a view to ensuring the scheme was within scope of the GBER exemption 

relating to aid for access to finance by SMEs. In doing so, the definition for a qualifying company for 

                                                           
33 Applies to Regional aid (except operating aid), aid for SMEs, aid for access to finance for SMEs, aid for Research, 
Development and Innovation, aid for environmental protection (except reductions of environmental taxes under 
Directive 2003/96/EC) and aid for broadband infrastructures. 
34 The evaluation plan should information such as objectives of the aid scheme, result indicators, envisaged 
methodology, timeline of the evaluation. 
35 Some exceptions apply in the case of aid in favour of workers with disabilities 
36 Some measures will still be within the scope of GBER 
37 The EII Scheme provides tax relief for an investor for investing in certain companies in the early stages of their 
development and is intended to incentivise such, typically riskier, investment and is further discussed in [paper] 

https://webgate.acceptance.ec.europa.eu/competition/transparency/public/search/home
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the purposes of EII changed38 to meet GBER criteria and became more restrictive. Failure to make this 

change may have led to the loss of the aid entirely or a requirement to undergo an extensive 

notification process that ultimately may not have been successful, which could have further adversely 

affected finance raising for SMEs.  

 

5.  Commission guidelines 

Where exemptions are not available, a relief can be designed to be compliant with specific guidelines 

drawn up by the Commission. These guidelines have been developed to help set out the Commission’s 

understanding of compatible State Aid and parameters for compatible State Aid, both generally and 

with regard to specific sectors and industries.   

Commission guidelines cover areas such as Research, Development & Innovation, Environmental 

Protection, access to venture capital, access to broadband, investment in SMEs and support for public 

services – such as rural transport and social housing and can be broken into two broad categories:  

 Horizontal Rules: These apply to any industry, and cover the following themes: 

 Regional Aid  Rescue and Restructuring Aid39 

 Research and Development and 
Innovation 

 Training Aid 

 Environmental Protection and 
Energy40 

 Employment of disabled and 
disadvantaged workers 

 Risk Finance Aid  Risk Capital 

 

 Sectoral rules: These apply to a number of stated sectors and industries (non-exhaustive 

sample of topics to which sectoral guidelines apply listed below): 

 Broadband Networks  Films and other Audio-visual Works 

 Fisheries and Aquaculture  Shipbuilding 

                                                           
38 In order to be compatible with GBER, countries cannot give aid to individuals to invest in a company in which 
they are already a shareholder. This is on the basis that aid should encourage the activity and provide an 
incentive to undertake it - If someone is already a shareholder, presumably they will already have an incentive 
to invest and therefore the aid will constitute deadweight. 
39 By interfering with this exit process, rescue and restructuring aid has the potential to significantly slow 
economic growth. As such, the European Commission views rescue and restructuring aid to be one of the most 
distortive types of State Aid. However, The Commission also accepts that State aid may be appropriate where 
parts of an undertaking in difficulty remain viable and it is possible to restructure the undertaking so there is a 
reasonable prospect of long-term viability. 
40 Currently being updated – Updated Communication applicable for 2022 expected shortly 

https://ec.europa.eu/competition-policy/state-aid/legislation/modernisation/regional-aid_en
https://ec.europa.eu/competition-policy/state-aid/legislation/modernisation/rescue-and-restructuring_en
https://ec.europa.eu/competition-policy/state-aid/legislation/modernisation/rdi_en
https://ec.europa.eu/competition-policy/state-aid/legislation/modernisation/rdi_en
https://ec.europa.eu/competition-policy/state-aid/legislation/horizontal-rules/training-aid_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014XC0628%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014XC0628%2801%29
https://ec.europa.eu/competition-policy/state-aid/legislation/horizontal-rules/aid-disadvantaged-and-disabled-workers_en
https://ec.europa.eu/competition-policy/state-aid/legislation/horizontal-rules/aid-disadvantaged-and-disabled-workers_en
https://ec.europa.eu/competition-policy/state-aid/legislation/horizontal-rules/risk-finance-aid_en
https://ec.europa.eu/competition-policy/state-aid/legislation/horizontal-rules/risk-capital_en
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 Air Transport  Maritime 

 Rail and Road  Agriculture, Forestry and Rural 
Areas 

 
Although the guidelines can help set clear parameters for how an Aid should be designed, they do not 

mitigate the requirement for an Aid to be notified to the Commission for approval (See Chapter 6), 

where specified exemption requirements have not been met.  

Ireland’s film tax credit was designed to be within the parameters set by the Communication on Film 

and other Audio-visual works in 2014 and subsequently approved. 

 

6. Notification process 

Where a proposed aid measure is not subject to an exemption or does not represent aid granted under 

an aid scheme already authorised by the Commission, EU State Aid control procedures require 

Member States to notify the new aid measures to the Commission prior to implementation. 

Each notification triggers a preliminary investigation by the Commission. As part of its assessment, the 

Commission examines whether the aid is compatible with the Internal Market (i.e. whether the 

measure is compatible State Aid or no State Aid arises). There can be a series of rounds of questions 

and discussion of the proposal as part of this process.  

Authorities are only allowed to grant the aid after approval by the Commission. Aid that has been paid 

out without Commission authorisation is unlawful aid and may be subject to recovery proceedings 

(see Chapter 7). 

A number of measures exist to expedite the notification process such as: 

 Pre-notification procedures: Draft notifications may be submitted to the Commission in 

advance for consideration – allowing the Commission to help develop and refine the 

submission prior to formal notification41. This stage is not mandatory but can save time in the 

longer term42. It is possible to seek feedback on areas of uncertainty using the pre-notification 

process. 

 Simplified procedures for straightforward cases: The Commission has sought to simplify and 

speed up procedures for straightforward State Aid cases such as proposed measures that align 

                                                           
41 There is no guarantee that the Commission will give State Aid approval to a proposal that has been subject to 
pre-notification. 
42 Where pre-notification has been completed, the Commission will then invite the Member State to make its 
final notification. 

https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=CELEX:52013XC1115(01)
https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=CELEX:52013XC1115(01)
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with existing Commission guidance or decisional practice – such cases may be determined 

within a month – however use of this procedure is at the Commission’s discretion and 

although a faster approval is more likely using this process, it is not guaranteed. 

 

The Commission ultimately decides whether: 

 the measure is not State Aid within the meaning of the EU rules, 

 the measure is State Aid, but is compatible with EU rules43, or 

 serious doubts remain as to the compatibility of the notified measure with EU State Aid rules, 

prompting an in-depth investigation44 

 

A standard notification to the Commission usually takes at least six to twelve months to be approved, 

from initial contact with the Commission to final decision, with notifications presenting new or 

contentious issues taking longer. The timing of the process is not within the control of the State and 

depends on factors such as the wider case load of the Commission, issues arising from other Member 

States and the Commission's objectives and priorities. As such, State Aid administrators should 

endeavour where possible to ensure that measures do not require individual approval through the 

notification process by designing the measure such that either: 

 no aid arises, or 

 the measure is compliant with an exemption regulation. 

With simple adjustments, many potentially incompatible aid measures can be redesigned so that 

approval is either easier to obtain or no longer necessary, which also allows aid to be delivered more 

quickly. 

A notification (or pre-notification where this process was used) should contain all the information and 

arguments necessary to verify that the measure fits within Commission guidelines or that it passes the 

balancing test45. Where there are Commission guidelines on a topic, Member States are typically 

expected to follow these when designing a measure. Failure to follow same gives rise to a greater 

likelihood that the Commission conduct a formal investigation on the matter.   

Where a measure was pre-notified, the formal notification process may take as few as 20 working 

days – however pre-notification itself is a timely and iterative process where the Member State works 

                                                           
43 Even where an Aid is ruled broadly compatible, further amendment may be required before the measure can 
be implemented. 
44 The Commission endeavours to complete such investigations within 18 months 
45 Errors and omissions could lead to the Aid being ruled incompatible State Aid and subject to recovery 
proceedings (See Chapter 8) 
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with the Commission to resolve uncertainties and problems relating to the proposed aid measure. 

Additionally, the Commission's legal and other services may not formally engage with the case until 

the formal notification stage, leading to further delay.  

There is no guarantee that notified measures will ultimately be approved following the notification 

process. Even where approval is granted, the Commission may require further amendments be made 

to the proposal before it can be fully implemented by the Member State.  

Furthermore, even small changes to a measure that has been notified to and approved by the 

Commission may lead to a requirement to re-notify the measure for approval. Similarly, changes to 

existing (or the introduction of new) Commission guidelines (See Chapter 6) may result in measures 

needing to be re-notified to the Commission to confirm they are still considered compatible with State 

Aid rules. 

As such, it is generally more efficient to design a measure such that notification is not (and will never 

be) required. 

 

7. Unlawful aid, incompatible aid and recovery measures 

Unlawful Aid refers to any State Aid measure implemented by a Member State without prior 

Commission approval (except where an exemption regulation applies)46.  

Where, following a formal investigation procedure47, the Commission considers a State Aid measure 

incompatible with the Internal Market, it will require the Member State to recover the aid from the 

beneficiary undertaking (recovery decision).  

The purpose of recovery is to re-establish the situation that existed on the market prior to the granting 

of the aid. This is necessary to ensure that the level-playing field in the Internal Market is maintained. 

The amount to be recovered also includes interest payable from the date on which the incompatible 

aid was made available to the undertaking.  

Where a Member State is reluctant to recover State Aid that is subject to recovery, the Commission 

may initiate infringement proceedings48 against that Member State. 

                                                           
46 Where a State Aid relies upon an exemption regulation, but the criteria for the exemption have been breached, 
the measure should have been subject to the notification and approval procedure and is therefore unlawful. 
47 During the investigation phase, the Commission may use injunctions to obtain information from Member 
States, suspend the further granting of aid or impose provisional recovery obligation on the Member State. 
48 The Commission may take legal action (an infringement procedure) against a Member State that it believes 
has failed to implement EU law. The issue may be referred to the Court of Justice, which may impose penalties. 
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8. Services of General Economic Interest (SGEIs)   

Although not formally defined by the EU49, the Services of General Economic Interest (SGEI), refers to 

services the State wants to provide for the general public which are not adequately supplied by market 

forces alone. Common examples can include gas, electricity, postal services, public service 

broadcasting and lifeline public transport links.  

For a service to be an SGEI, the service must be in the general interest (open to the public), economic 

in nature and provision of the service must be entrusted by the State to an undertaking. The service 

must be carried out under conditions defined by the State, which imposes what is called a public 

service obligation (PSO) on the service provider50. 

Funding of SGEIs are generally within the meaning of State Aid51. Special rules apply to determine 

whether State Aid to SGEIs are compatible with the Internal Market (subject to certain terms and 

conditions being met) which are listed below: 

 SGEI De Minimis Aid of up to €500,00052 over a 3 year period, 

 SGEI Decision Aid, which is a block exemption relief of up to €15m53 per annum, and  

 A special SGEI notification framework, which applies for aid that cannot be granted under 

the SGEI exemptions.  

The operation of these rules is supported by a Communication clarifying the basic concepts of State 

Aid relevant to SGEIs. 

 

9. State Aid scoreboard  

The Commission is required54 to publish annually, a State Aid summary based on the expenditure 

reports provided by Member States - the State Aid scoreboard.  

                                                           
49 It is for individual Member States to define whether a particular service is an SGEI. The Commission and Court’s 
role is limited to determining whether a Member State has made a manifest error in defining a service as an 
SGEI 
50 Since SGEI provision may not generate a sufficient profit for the provider, an appropriate level of public 
compensation may be required to offset the additional costs stemming from the PSO. 
51 European case law established four cumulative criteria to clarify when public service compensation will not 
constitute State Aid. These criteria are exacting and much compensation will likely not meet them and be 
considered State Aid as a result 
52 Across all aid sources, not just SGEI De Minimis 
53 No cap applies for social housing, hospitals and a number of defined social services 
54 By way of Article 6 of Commission Regulation (EC) 794/2004 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52012XC0111%2802%29
https://ec.europa.eu/competition-policy/state-aid/scoreboard_en
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The Scoreboard is the Commission’s benchmarking instrument for State Aid. Its intent is to provide a 

transparent and publicly accessible source of information on the overall State Aid situation in the 

Member States as well as the Commission's State Aid control activities. 

The State Aid scoreboard provides useful insight into a country’s State Aid spending at a national level 

as well as information regarding the most expensive reliefs granted in the EU. 

The scoreboard also provides some comparison data, based on the cost of reliefs granted as a 

percentage of GDP in each Member State – however the usefulness of such data as a comparator is 

limited as GDP is not necessarily reflective of domestic economic activity in Ireland55. 

                                                           
55 A lot of the headline charts in the Scoreboard exclude details of Aid to agriculture, fisheries and railways – 
measures in this space can be subject to different State Aid rules such as different De Minimis thresholds or 
block exemption rules as noted in Chapter4. 
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 Irish Fiscal Aids 

The below table sets out a selection of compatible Fiscal Aids in Ireland and the reason such aids have 

been deemed compatible.  

Table 1  Ireland State Aid publication schemes  

Name of Scheme Reason Compatible 

Acceleration of Wear and Tear Allowances for Farm Safety Equipment ABER 

Capital Gains Tax Relief for Farm Restructuring  ABER 

Stamp Duty Relief for Transfers of Land to Young Trained Farmers ABER 

Stamp Duty relief on Farm Consolidation ABER 

Stock Relief for young farmers ABER  

Succession Farm Partnership Scheme ABER  

Introduction of a tonnage tax in maritime transport (Tonnage tax)  Notified Scheme 

Key Employee Engagement Programme (KEEP) Notified Scheme 

Relief for Investment in Films Notified Scheme 

Industrial Buildings Aviation Services Facilities56  De Minimis 

Living City Initiative De Minimis 

Stamp Duty exemption for transfer of stocks/securities on Enterprise 

Securities Market 
De Minimis 

Tax Relief for new start-up companies De Minimis 

Stamp Duty Exemption for long term leases De Minimis (Agri) 

Stock Relief on income tax for registered farm partnerships De Minimis (Agri) 

CGT Entrepreneur Relief GBER  

Diesel Rebate Scheme GBER 

Employment and Investment Incentive Scheme (EII) (Includes) 

 Start-Up Capital Incentive (SCI) 

 Start-Up Relief for Entrepreneurs (SURE) 

GBER 

Source: Revenue 

 

 

 

                                                           
56 Qualifying expenditure must have been occurred on or before 12 October 2020 

https://www.revenue.ie/en/tax-professionals/documents/notes-for-guidance/tca/part09.pdf#page=67
https://www.revenue.ie/en/gains-gifts-and-inheritance/cgt-reliefs/farm-restructuring-relief.aspx
https://www.revenue.ie/en/property/stamp-duty/exemptions-and-reliefs/reliefs-for-farmers.aspx
https://www.revenue.ie/en/property/stamp-duty/exemptions-and-reliefs/reliefs-for-farmers.aspx
https://www.revenue.ie/en/self-assessment-and-self-employment/farm/farming-tax-reliefs/stock-relief.aspx
https://www.revenue.ie/en/self-assessment-and-self-employment/farm/farming-tax-reliefs/succession-farm-partnerships.aspx
https://www.revenue.ie/en/companies-and-charities/tonnage-tax/index.aspx
https://www.revenue.ie/en/employing-people/shares-for-employees/keep.aspx
https://www.revenue.ie/en/companies-and-charities/reliefs-and-exemptions/film-relief/index.aspx
https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-09/09-01-07.pdf
https://www.revenue.ie/en/property/living-city-initiative/index.aspx
https://www.revenue.ie/en/tax-professionals/tdm/stamp-duty/stamp-duty-manual/part-07.pdf#page=7
https://www.revenue.ie/en/tax-professionals/tdm/stamp-duty/stamp-duty-manual/part-07.pdf#page=7
https://www.revenue.ie/en/starting-a-business/initiatives-for-startup-businesses-and-smes/tax-relief-for-new-startup-companies/index.aspx
https://www.revenue.ie/en/property/stamp-duty/exemptions-and-reliefs/reliefs-for-farmers.aspx
https://www.revenue.ie/en/self-assessment-and-self-employment/farm/farming-tax-reliefs/stock-relief.aspx#:~:text=The%20deduction%20is%20a%20defined,farmers%2C%20subject%20to%20certain%20limits.
https://www.revenue.ie/en/gains-gifts-and-inheritance/cgt-reliefs/revised-entrepreneur-relief.aspx
https://www.revenue.ie/en/companies-and-charities/excise-and-licences/mineral-oil-tax/diesel-rebate-scheme/index.aspx
https://www.revenue.ie/en/personal-tax-credits-reliefs-and-exemptions/investment/relief-for-investment-in-corporate-trades-for-in/employment-investment-incentive.aspx
https://www.revenue.ie/en/personal-tax-credits-reliefs-and-exemptions/investment/relief-for-investment-in-corporate-trades-for-in/start-up-capital-incentive.aspx
https://www.revenue.ie/en/personal-tax-credits-reliefs-and-exemptions/investment/relief-for-investment-in-corporate-trades-for-in/start-up-relief-for-entrepreneurs.aspx
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 State Aid to support SMEs under GBER 

Under GBER there are a number of types of aid that may be available to SMEs, subject to specified 

thresholds and certain criteria being met. These include the following: 

SME Aid Details of Aid 

Investment aid to SMEs Aid relating to investment and wage costs in respect of an investment 
in tangible and/or intangible assets for the purposes of: 

 the creation or extension of an establishment, 

 the diversification of, or the change of production processes 
relating to an establishment, or 

 the acquisition of assets belonging to an establishment where 
certain criteria have been met. 

Aid for consultancy in 
favour of SMEs 

Aid for costs of consultancy services provided by external consultants 

(does not include continuous or periodic consulting activity or usual 
operating costs such as routine tax and legal services) 

Aid to SMEs for 
participation in fairs 

Aid for costs incurred for renting, setting up and running the stand for 
the participation of an undertaking in any particular fair or exhibition 

Aid for cooperation costs 
incurred by SMEs 
participating in European 
Territorial Cooperation57 
projects 

Aid for costs of: 

 organisational cooperation (inc. cost of staff linked to the 
cooperation project) 

 advisory and support services inked to cooperation and delivered 
by external consultants 

 travel, costs of equipment and investment expenditure directly 
related to the project and depreciation of tools and equipment 
used directly for the project. 

(does not include continuous or periodic consulting activity or usual 
operating costs such as routine tax and legal services) 

Risk finance aid Provision of aid to attract private funding to unlisted SMEs for 
seed/start up, expansion and later stages to support growth and 
employment - this includes forms of equity, loans and tax incentives 
to private investors 

Aid for start-ups Provision of certain grants, loans or guarantees to certain smaller 
enterprises 

                                                           
57 European Territorial Cooperation (ETC), better known as Interreg, is one of the two goals of EU cohesion policy. 
The overarching objective of European Territorial Cooperation (ETC) is to promote a harmonious economic, 
social and territorial development of the Union as a whole. 

https://ec.europa.eu/regional_policy/en/policy/cooperation/european-territorial/
https://ec.europa.eu/regional_policy/en/policy/cooperation/european-territorial/
https://ec.europa.eu/regional_policy/en/policy/cooperation/european-territorial/
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SME Aid Details of Aid 

Aid to alternative trading 
platforms specialised in 
SMEs 

Provision of certain grants, loans or guarantees to alternative trading 
platforms specialised in SMEs 

Aid for scouting costs Aid for costs of initial screening and formal due diligence undertaken 
by managers of financial intermediaries or investors to identify 
eligible undertakings pursuant for risk finance or aid for start-ups. 

Innovation aid for SMEs Aid for costs relating to: 

 obtaining, validating and defending patents and other intangible 
assets, 

 the secondment of highly qualified personnel from a research 
and knowledge-dissemination organization or a large enterprise, 
working on research, development and innovation activities in a 
newly created function within the beneficiary and not replacing 
other personnel,  

 innovation advisory and support services. 

  


