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1. Executive summary 

The international tax landscape is currently undergoing a period of significant change. Increasing 

scrutiny is being globally given to the tax treatment of cross-border transactions and whether 

mismatches in legislation can be used to create tax advantages for multinational corporations.  

The effect of these mismatches has been exacerbated by changes in social behaviour, business models 

and value drivers globally over the past few decades, which has changed the manner in which people 

and companies do business, the allocation of profits and the ultimate location where these profits are 

taxed. 

Increasing calls for corporations to pay their fair share of tax and for tax rules reflective of modern 

business models ultimately resulted in the establishment of the OECD/G20 BEPS projects as well as 

the introduction of EU measures on the topic of fair taxation – with Ireland actively participating in 

both processes. 

Ireland’s corporate tax strategy has come under scrutiny, particularly with regards to the 12.5% rate, 

which been fundamental to Ireland’s competitive tax offering. Recent developments in the OECD/G20 

BEPS space, including the proposed introduction of a minimum tax rate of “at least 15%” on profits, 

may impact on the 12.5% rate and impede Ireland’s ability (as well as that of other jurisdictions) to 

implement future corporate tax measures, as they may have the effect of reducing the effective tax 

rate below acceptable minimum levels.  

This paper sets out the current Irish corporation tax position and the international factors impacting 

corporate tax policy.  

 

2. Corporation Tax 

Corporation tax (CT) is charged on the profits (income and gains) of any body corporate (referred to 

as a ‘company’ in this paper). The standard rate of CT in Ireland, which applies to ordinary trading 

profits, is 12.5%. A 25% rate applies to non-trading income and a rate of 33% is applied to chargeable 

gains1.  

                                                           
1 As noted in Overview of main taxheads and key changes since 2009, this rate may be applied either directly 
or effectively (by way of ‘gross-up’) to the chargeable gain depending on the applicable facts and 
circumstances.  
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For companies, the starting point for calculating taxable profits is the accounting profit2 for the 

financial year. Certain adjustments must then be made to the figure to determine the profit for tax 

purposes. A company is obliged to add back any expenditure not incurred wholly and exclusively for 

the purposes of its trade. Additionally, some expenses are specifically denied a deduction from profits, 

such as client entertainment. 

Relief for capital expenditure, where available is given in the form of capital allowances, rather than 

accounting depreciation. Capital allowances may be available in respect of plant, machinery, buildings 

and intellectual property. 

The tax treatment of financing costs is dependent the type of expenditure incurred. Dividends to 

shareholders are paid from the company’s profits after the company has paid its CT bill (as the 

payment of dividends must be made from after-tax profit). As such, dividend payments are not 

deductible for CT purposes (nor is the dividend taxable if received by an Irish corporate). 

The degree to which a company is taxed is dependent on its residency status. Irish resident companies 

are taxable on their worldwide income (worldwide basis)3 whereas non-resident companies are taxed 

in Ireland on the profits of the trade carried on through a branch or agency in the State (source basis). 

Other jurisdictions tax on a territorial basis, which exempts profits from tax in the home jurisdictions 

where they have been earned outside that jurisdiction4.  

 

2.1 Ireland’s corporate tax strategy and evolution of the 12.5% rate 

In Ireland in the 1950s there was a major shift in industrial and tax policy from protectionism to a more 

open and outward-orientated approach, beginning with the introduction of Export Sales Relief (ESR) 

in 19565.  

ESR was eventually replaced with reduced 10% CT rates for trading activities relating to 

manufacturing, Shannon Airport activity and financial services – for which a State Aid derogations 

were granted. The importance of these reduced CT rates globally was significant for Ireland as the 

standard corporate tax rate was quite high, not dropping below 40% prior to 1996. 

                                                           
2 The accounting profit must be calculated in accordance with Irish, International or in limited circumstances 
US accounting standards 
3 Where foreign tax has been paid on income within the worldwide scope a credit for foreign tax paid is 
typically given in line with fairness principles discouraging double taxation. 
4 A consultation on whether Ireland should move to a territorial basis is expected to take place later this year. 
5 This was a tax relief on income from export sales of Irish manufactured goods by corporates. It was initially 
introduced as a partial relief and extended to a full relief in 1960. Ireland agreed to phase out this relief upon 
joining the EEC in 1973. The relief was grandfathered for existing claimants until 1990. 
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Upon the withdrawal of these derogations from State Aid6 in the 90s, the general CT rate was 

subsequently reduced from 40% in 1995 to:  

 12.5% over an 8 year period from 1996 to 2003 in the case of trading activities 

 25% between 1996 and 2000 in the case of non-trading activities 

The reduction in the CT rate contributed to an influx of investment in the State (both domestic and 

foreign7), which led to increased job creation and general consumption within the State, 

demonstrated by Exchequer receipts for that period. Between 1995 and 2004, total Exchequer 

receipts increased by 158.79% overall, with8: 

 CT receipts increasing by 265.8% (approx. €1.46bn to €5.34bn) 

 Value Added Tax receipts increasing by 192.29% (approx. €3.67bn to €10.72bn) 

 Income Tax receipts increasing by 103.97% (approx. €5.24bn to €10.7bn) 

Current industrial policy has remained focussed on attracting and retaining foreign direct investment 

(FDI). A competitive corporate tax strategy is a key tenet of that policy, with the low CT rate being 

central to that strategy. Other attractive factors of the current corporate tax strategy include the 

following: 

 A clear starting point for calculating taxable profits, being accounting profit 

 The application of the 12.5% rate to a broad base of income i.e. little and limited rate variation 

 The relative ease of paying and filing taxes in the State 

 The certainty of application of rules – Changes to CT rules are typically designed with a view 

to minimising disruption. This is achieved by: 

o providing timelines for expected changes by way of roadmaps and/or transitional 

measures, which allows companies to plan for change, 

o engaging stakeholders in consultation in relation to changes with a view to ensuring 

they are operationally effective, 

o transposing international legislation in a faithful, sustainable and timely manner to 

mitigate any uncertainty or risk arising (such as infringement) arising from a broad or 

aggressive interpretation of same, 

                                                           
6 The manufacturing, Shannon Airport and Financial Services regimes were found to be harmful tax regimes by 
the Code of Conduct Group on Business Taxation in the 90s and the reduced rates were withdrawn thereafter 
on a phased basis. 
7 Net FDI figures indicate a significant increase in foreign investment during the period 1996-2003. Source: 
Foreign direct investment, net inflows (BoP, current US$) - Ireland 
8 Source figures from Revenue’s Statistical Reports Archive – percentages and euro conversions calculated by 
Secretariat. 

https://data.consilium.europa.eu/doc/document/ST-8602-2020-REV-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-8602-2020-REV-1/en/pdf
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?end=2006&locations=IE&start=1986
https://www.revenue.ie/en/corporate/information-about-revenue/statistics/archive/index.aspx
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o broad political support for the 12.5% CT rate. 

 The availability of a number of targeted tax measures for encouraging substantive corporate 

investment (both domestic and FDI) including measures relating to: 

o intangible assets  

o research and development expenditure 

o intellectual property and patents 

o job creation and recruitment of key employees (located domestically and abroad) 

as well as the application of capital allowances (tax depreciation) over an 8 year life, which is 

typically less than the useful life of substantial plant and machinery assets under accounting 

rules9 and access to a large10 tax treaty network.  

It should be noted that although tax is an important part of Ireland’s FDI offering, it is not the only 

element. Other relevant factors influencing Ireland’s ability to attract FDI include the following: 

 Use of a common law system11 

 EU market access 

 Educated English speaking workforce 

 Central timezone facilitating international communication 

Irrespective of these other measures and factors, increases in corporate taxes are identified as being 

particularly harmful to economic growth as they can reduce FDI. A 2016 ESRI study found that the 

sensitivity of Ireland’s attractiveness to FDI with respect to changes in its corporate tax rate is the 

highest among EU countries in the case of FDI projects by investors from outside the EU – all things 

being equal an increase in Ireland’s statutory corporate tax rate by one percentage point (to 13.5%) 

would be associated with a reduction in its probability of being chosen as a location for FDI projects 

from non-EU countries by 4.6%12. Additionally a Department of Finance commissioned ESRI study13 

which examined the effects of country characteristics on location decisions, by a sample of over 3,000 

EU multinational subsidiaries across from 2004 to 2012 indicated that if the Irish tax rate had been: 

                                                           
9 Where the asset is disposed of and the capital allowances granted are greater than the sales proceeds, a 
clawback of these allowances known as a balancing charge may arise. 
10 74 signed, 73 in effect. 
11 Common law is practiced in Australia, Canada (excluding Quebec), Hong Kong, India (excluding Goa), New 
Zealand, Pakistan, South Africa, most of the United Kingdom (England, Wales, and Northern Ireland) and the 
United States among others. 
12 Corporate Taxation and Foreign Direct, Investment in EU Countries: Policy Implications for Ireland - R. B. 
Davies, I. Siedschlag and Z. Studnicka (2016) 
13 Economic Assessment of Ireland's Corporation Tax Policy - Summary Research Findings and Policy 
Conclusions (2014) 

https://www.esri.ie/system/files/media/file-uploads/2016-06/QEC2016SUM_SA_Siedschlag.pdf
https://www.esri.ie/system/files/media/file-uploads/2016-06/QEC2016SUM_SA_Siedschlag.pdf
http://www.budget.gov.ie/budgets/2015/documents/eia_summary_conclusions.pdf
http://www.budget.gov.ie/budgets/2015/documents/eia_summary_conclusions.pdf


Overview of Corporation and International Tax Landscape 

6 

 15% over the period, the number of foreign affiliates entering the country would have been 

22% lower 

 22.5% over the period, the number of new foreign affiliates would have been 50% lower 

These findings are also consistent with the OECD's Hierarchy of Taxes which indicates that Corporate 

Taxes are the most harmful to growth prospects14. A 2008 OECD multi-country study previously found 

that a 1% increase in the corporate tax rate reduces inward investment by 3.7% on average15.  

The 2009 Commission on Taxation also acknowledged the importance of the low CT rate, 

recommending that a low stable CT rate should remain a core aspect of Irish tax policy to in order 

support economic activity in the long term.16 

 

2.2 Corporation Tax payments 

CT currently accounts for approx. 20% of total Exchequer receipts with net CT receipts for 2020 of 

€11.83bn and 2019 of €10.89bn. CT Payments are heavily concentrated a small number of companies 

with the top 10 companies accounting for approx. 51% of net CT receipts in 2020. This concentration 

has increased somewhat since the 2009 Commission as the top 10 companies accounted for almost 

24% of CT payments over the period 2008 to 2012.17 

The phenomenon of a concentrated CT liability distribution does not appear to be uncommon. 

Singapore, the UK, and Australia seem to have a similar level of CT concentration to Ireland, while the 

United States appears further concentrated.18 

Available payments data also illustrates the significance of foreign investment on Exchequer receipts, 

with net CT receipts from foreign-owned multinationals accounting for approx. 82% of net CT receipts 

in 2020. This is somewhat consistent with 2009 as where foreign owned multinational companies 

accounted for approx. three quarters of CT paid between 2008 and 2012. 

As small-medium enterprises (SMEs) were more susceptible to the economic shocks arising from the 

Covid-19 pandemic in 2020, it should be noted that 2019 data may be more illustrative of the typical 

composition of CT payments. Irrespective of this fact, the 2019 data also illustrates that larger 

companies and foreign investment plays a significant role in CT receipts.  

                                                           
14 Tax Policy Reform and Economic Growth, OECD Tax Policy Studies, No 20, 2010 
15 Tax Effects on Foreign Direct Investment 
16 For completeness, it should be noted that the terms of reference of the Commission required them to have 
regard to “… the guarantee that the 12.5% rate of corporation tax will remain.” 
17 Corporation Tax – A Note on the Context and Concentration of Payments (2014) 
18 A Review of 15 Years of Corporation Tax Returns 2004 to 2018 (2021) 

https://www.oecd.org/ctp/tax-policy/tax-policy-reform-and-economic-growth-9789264091085-en.htm
https://www.oecd.org/investment/investment-policy/40152903.pdf
https://www.revenue.ie/en/corporate/documents/research/corporation-tax.pdf
http://www.ssisi.ie/SSISI174-Lawlor-et-al-Fifteen-years-of-corporate-tax-revenues-revised.pdf
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*Individual companies or affiliates that are members of the same corporate entity grouped together. 

 

Figure 1: CT Payments Data from 2020 and 2019 

Concentration of Payments 

 

 
Ownership 

 

Source: Extracts from Corporation Tax – 2020 Payments and 2019 Returns and Corporation Tax – 2019 Payments and 2018 
Returns, Revenue Commissioners 

 

3. International factors 

The international tax landscape is going through a significant period of change. Domestic tax systems 

were originally designed at a time when:  

 traditional bricks and mortar business models were the norm, and 

 there was limited, if any, cross border trade. 

As such, domestic tax systems were traditionally designed on the assumption that physical or legal 

presence drove economic presence in a jurisdiction. Such systems were also not designed to interact 

with one-another, giving rise to opportunities to exploit gaps and mismatches between systems when 

engaging in cross border transactions.  

These systems had not caught up with changes in social behaviour, business models and value drivers 

globally. Over the past 20-30 years, globalisation and digitalisation have significantly changed the 

manner in which companies organise their affairs and enabled goods and services worldwide to be 

just a few short clicks away online.  

As part of these developments, intangible assets such as patent rights and other knowledge-based 

capital have become key drivers of economic growth. The manner in which these assets are used in 

modern economies has significantly changed the way that profits are generated and allocated. 

 

Top 10 Companies

2020: 51% of Net CT Receipts

2019: 40% of Net CT Receipts

Top 100 Companies

2020: 79% of Net CT Receipts

2019: 70% of Net CT Receipts

Top 10 Groups*

2020: 56% of Net CT Receipts

2019: 43% of Net CT Receipts

Non-Multinational 
Companies

2020: 11% of Net CT Receipts

2019: 16% of Net CT Receipts

Irish-Owned      
Multinationals

2020: 7% of Net CT Receipts

2019: 7% of Net CT Receipts

Foreign-Owned 
Multinationals

2020: 82% of Net CT Receipts

2019: 77% of Net CT Receipts

https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2021.pdf
https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
https://www.revenue.ie/en/corporate/documents/research/ct-analysis-2020.pdf
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3.1 OECD/G20 BEPS project 

These factors, in conjunction with the financial crises of the early 2000s contributed to a sense that 

multinationals were not paying their fair share of tax, leading to the initiation of the Base Erosion and 

Profit Shifting (BEPS) Project by the OECD and G20 in 2013. Following 2 years of work and the 

participation of more than 60 countries, the OECD and G20 released 13 reports covering 15 actions to 

combat BEPS. 

The term “BEPS” is understood to refer to tax planning strategies that:  

 exploit gaps and mismatches in tax rules in different jurisdictions to reduce taxable profits, or 

 shift profits to low tax locations where limited activity taxes place resulting in little or no 

overall corporate tax being paid.  

Common BEPS strategies included: 

 Hybrid arrangements: cross-border transactions which give rise to tax advantages (such 

as double deductions of expenses or deduction in one jurisdiction without inclusion in the 

tax base of the other) due to different tax rules in each jurisdiction 

 Placing hard-to-value intangibles (such as IP) in group entities located in low or no-tax 

jurisdictions while having limited presence in the jurisdiction beyond the location of the 

asset itself (i.e. no development, sales or employment presence) 

 Intra-group loans between lenders in low-tax jurisdictions (limiting taxable profits for the 

lender) and borrowers in high-tax jurisdictions (maximising deductions for the borrower) 

with limited commercial substance i.e. entered into for tax purposes only 

 Establishing an entity in a country solely for the purpose of accessing that country’s 

Double Taxation Agreement (DTA) network (‘treaty shopping’). 

The 15 actions centred around three key principles: 

 Coherence – reducing mismatches by ensuring that the interaction of national rules does not 

lead to the double non-taxation of corporate income, 

 Substance – ensuring tax is paid where value is created by aligning the right to tax with 

corresponding economic substance, and 

 Transparency and certainty - ensuring greater transparency for tax authorities while 

promoting increased certainty and predictability for business.  

The actions set out a number of specific measures to target BEPS strategies – some being required 

minimum standards and other being recommendations. Ireland has adopted the majority of the 
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recommendations and all of the minimum standards set out in the reports. A summary of the 

measures recommended and Ireland’s progress in adopting same is set out in Appendix 2.  

As digitalisation had the potential to significantly exacerbate BEPS risks, a dedicated action was 

initiated in respect of the tax challenges arising from the digital economy (Action 1) in the BEPS project 

to determine whether dedicated tax measures were required. This action ultimately concluded that 

the digital economy could not be ring-fenced from the economy as a whole as businesses generally 

were becoming increasingly digitised.  

Additionally, the project noted that the digital economy in and of itself did not create unique BEPS 

risks, but instead exacerbated existing BEPS issues. The report suggested that the other areas of the 

BEPS Project would help address these issue and that further work should be done to properly 

consider the challenges arising from the digitalisation of the economy, with the intention of revisiting 

the issue in 2020.  

 

 

 
3.1.1 BEPS 2.0 

Prior to this issue being revisited, some jurisdictions, unhappy with the outcome of Action 1 and due 

to growing political pressure, began proposing and/or implementing unilateral measures, such as 

digital service taxes (DSTs) on certain digital companies as an interim measure. This was perceived as 

How digitalisation can impact traditional retail models 

When media was purchased in the past, a physical product (records, CDs, DVDs) could be 

manufactured in one jurisdiction (Country A), wholesaled in another (Country B) and retailed by a 

shop in a third country (Country C). In this example, the physical asset has created a corporate 

taxing presence in 3 countries (being, A, B and C). The rise of digital media has meant that the seller 

in Country A can now provide a digital download to residents in Country C directly. This means that 

the sale of the media item creates taxable profits for the seller in Country A only* removing 

corporate tax revenue from Countries B and C. 

It should be noted that although similar distance selling models existed in previously (through 

catalogue sales or online retail of non-digital goods), globalisation has increased the volume of 

such sales of both physical and digital goods, which has ultimately raised questions about the 

sustainability of the traditional taxing model generally. 

 
*VAT or an equivalent sales tax may arise in Country C 
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inappropriate by some jurisdictions for several reasons, including the disparate design of the unilateral 

measures as well as increasing levels of digitalisation in the economy generally. 

On foot of the unrest arising from the introduction of these measures, the OECD and G20 (now part 

of a wider Inclusive Framework19) set out design characteristics for interim tax measures in in 201820 

and accelerated the deadline for the review of the work the challenges arising from the digitalisation 

of the economy and launched a consultation paper on the topic in February 2019. This work was not 

just focused on ‘digital companies’ rather it applied much more broadly to international groups and 

how digitalisation and globalisation affected their operations.  

Following the consultation, the OECD/G20 inclusive framework issued a programme of work setting 

out how to progress its work on the tax challenges of digitalisation between 2019 and the end of 2020 

(deferred to 2021 due to the pandemic).   

The work undertaken by under this project (often referred to as BEPS 2.0) was split into two work-

streams called “Pillars”.  

 The Pillar One work-stream examined tax allocation rules in a modern digital economy with a 

view to establishing greater linkages between taxing rights and the source of the revenue (i.e. 

where the customers are located), which need not depend on physical presence in the 

jurisdiction. 

 The Pillar Two work-stream examined minimum taxing rules.  

A Two-Pillar solution to digitalisation was agreed by 130 jurisdictions in July 2021. The key components 

which are set out in the Statement on a Two-Pillar Solution to Address the Tax Challenges Arising From 

the Digitalisation of the Economy issued on 1 July 2021. As of 12 August 2021, 133 of the OECD/G20 

inclusive framework members have expressed agreement with the Two-Pillar solution. Although 

Ireland supports the Pillar One proposals, it has expressed reservation with the Pillar Two proposals 

and, as such, has not yet joined the agreement  

A detailed implementation plan is expected to be finalised by October 2021. 

NB: The information set out in Chapters 3.2.1 and 3.2.2 is based on the information in the Statement 

on the Two-Pillar Solution and may be subject to further revision in advance of a final agreement. 

                                                           
19 The OECD/G20 Inclusive Framework on BEPS (IF) was launched in 2016 to ensure interested countries and 
jurisdictions, including developing economies, can participate on an equal footing in the development of 
standards on BEPS related issues, while reviewing and monitoring the implementation of the BEPS Project. At 
its inaugural meeting there were 82 members of the IF. Since then, the membership of the IF has grown to 139 
countries and jurisdictions, including 14 observer organisations. 
20 Chapter 6 of Tax Challenges Arising from Digitalisation – Interim Report 2018 

https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf
https://www.oecd-ilibrary.org/docserver/9789264293083-en.pdf?expires=1629279896&id=id&accname=guest&checksum=BF4F2491355A466F85EB8EE820E44A46
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Pillar One 

The Pillar One rules seek to ensure that the largest and most profitable21 multinational enterprises 

(MNEs) reallocate, and ultimately tax, a certain portion of their worldwide profits in the market 

jurisdictions where they have a significant economic presence22.  

The rules also include a proposal setting out standardised arms-length rules for payments to related 

parties who provide certain marketing and distribution activities. It is anticipated that the work on this 

proposal will not be completed until the end of 2022. 

It is anticipated that these rules will apply to approximately 100 MNEs23. 

It is proposed that a multilateral agreement governing the reallocation of profit to market jurisdictions 

will be developed and opened for signature in 2022, with the new rules coming into effect in 2023. 

The statement also provides for the removal of all DSTs and other relevant similar measures. 

 

Pillar Two 

The Pillar Two proposals contain a series of co-ordinated rules which seek to ensure that in-scope24 

MNEs pay at least a minimum effective rate of taxation on their profits25 in each jurisdiction in which 

the group operates. The rules would apply by charging a top-up tax to bring the effective rate of 

taxation up to the minimum rate.  

The top up will be applied to the parent company in the first instance under the Income Inclusion Rule 

by taxing the parent company an amount of tax equal to the deemed underpayment26 by the foreign 

subsidiary, on a per jurisdiction basis, up to the minimum rate. Where this rule does not apply, the 

Untaxed Payments Rule requires the top-up tax to be paid in other jurisdictions in which the group 

operates. 

                                                           
21 MNE global sales generally must exceed €20bn per annum (this may be reduced to €10bn in the future) and 
MNE profitability (measured as the ratio of profit before tax to turnover) must exceed 10%. 
22 A jurisdiction from which the MNE derives at least €1m in a year. For smaller jurisdictions with low GDP, this 
the threshold is reduced to €250,000. 
23 The rules shall not apply to MNEs operating in extractive industries or those engaged in Regulated Financial 
Services. 
24 Applies to MNEs by reference to a €750 million consolidated group revenue threshold. Exclusions are 
expected to be agreed for certain entity types such as governmental entities, non-profit organisations, 
pensions funds, and certain regulated investment funds. Income earned from international shipping is also out 
of scope.  
25 Refers to profits as calculated in accordance with International Financial Reporting Standards or an 
equivalent standard subject to certain agreed adjustments. 
26 The tax payable by the parent is proportionate to its holding in the subsidiary i.e. if the parent holds 75% of 
the subsidiary, it will be required to pay an amount equal to 75% of the deemed underpayment. 
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The minimum rate has not yet been finalised, but the Statement agreed by 133 jurisdictions to date 

indicates it will be at least 15%. 

The proposals do not technically require a jurisdiction to change its rate of CT. However, if an MNE 

operating in Ireland paid less than the minimum effective rate of tax, another jurisdiction would collect 

the top-up tax instead, which would effectively represent an Irish Exchequer loss (as the amount is 

required to be taxed somewhere) and ultimately affect the stability of the operation of CT in Ireland.  

The rules as outlined in the Statement do not explicitly prohibit Ireland from keeping its 12.5% rate 

for Irish companies, including SMEs, to the extent that they are outside the scope of minimum tax 

rules, but this will require further consideration. 

The Pillar Two rules are expected to have much broader application than Pillar One. In Ireland alone, 

approximately 60 Irish-headquartered MNEs are expected to be within scope of Pillar Two. Irish 

subsidiaries of foreign multinational groups will also potentially be in-scope of the rules, however it is 

difficult to determine precisely how many subsidiaries would be included.  

Although some carve outs/exclusions may apply, the rules have the potential to restrict the level of 

tax expenditures that Ireland can offer, insofar as expenditures which reduce taxable profits may 

attract a top-up charge in another jurisdiction.  

The United States has already provided for a minimum tax regime - the Global Intangible Low-Taxed 

Income (GILTI) regime. Consideration will be given to the circumstances under which Pillar Two rules 

and GILTI rules can co-exist.  

Pillar Two also proposes a bilateral tax treaty rule – known as the Subject to Tax Rule – which would 

apply when certain payments (such as interest and royalties) are made to another jurisdiction which 

imposes low levels of taxation on the payment. The Statement provides that the rate to be applied to 

such payments will be between 7.5% and 9%. The Subject to Tax Rule minimum rate is lower because 

it applies to the gross amount of whatever payments are finally agreed to be within its scope, whereas 

the other rules are applied to net profit, rather than gross payments or receipts. This rule is of 

particular importance to developing countries in the wider IF.  

 

3.2 European Union 

The implementation of new approaches to international taxation is not just being driven by the OECD 

and G20. The EU is also seeking to bring about change in the space of international mismatches and 
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harmful tax competition, not only through implementing measures outlined in the BEPS projects by 

way of Directive27, but also through:  

 using exchange of information measures to improve administrative cooperation and 

transparency as well as the quality of cross-border tax rulings, and 

 using its powers under the Treaties to examine potential State Aid issues in this space. 

The development of proposals in the area of tax policy in the EU was traditionally the responsibility of 

the EU Commission Directorate General for Taxation and Customs Union (DG TAXUD) as they are 

responsible for developing taxation policy and preparing Directives, Regulations and Communications 

on same. Measures and amendments proposed by TAXUD require unanimous agreement from all 

Member States. 

Some of TAXUD’s notable work in recent years include: 

 agreeing text for Directives incorporating the outcomes of the original OECD BEPS project into 

EU law (predominantly via the Anti-Tax Avoidance Directive [ATAD] and ATAD 2) 

 the development of a series of Directives on Administrative Cooperation (DACs) to gain a 

better understanding of cross-border issues by creating mechanisms for competent 

authorities to exchange relevant information (typically referred to as Exchange of Information 

processes) 

 launching a new proposal for a Common Consolidated Corporation Tax Base (CCCTB) as well 

as a series of meetings on this process - however little progress has been made in this area to 

date 

In recent years, the area of international taxation and aggressive tax planning has been increasingly 

examined by other Directorates. Where tax-related measures proposed are considered outside of 

TAXUD, they may be approved by way of a qualified majority vote (QMV) rather than unanimity. 

Notable tax-related actions taken by the Commission outside of TAXUD include the following: 

 The amendment of general EU accounting rules (the Accounting Directive) to require large 

groups and companies to disclose certain CT information publicly in June 2021 (expected to 

be transposed into Irish law in either 2023 or 2024). 

 The examination of tax rulings and regimes by DG COMP28 with regard to fiscal State Aid - In 

recent years, the Commission has issued a number of high-profile, fiscal State aid decisions in 

                                                           
27 Directives set out general rules and parameters in respect of a measure that are agreed by all Member 
States and are required to be transcribed into national law by each Member State. 
28 Responsible for competition policy, anti-trust issues, cartels, mergers and State Aid issues. 
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respect of tax rulings made by competent authorities. Many of these have been appealed by 

Member States and appeals in these cases began to be heard by the General Court of the 

European Union (GCEU) in 2018. To date, the Commission has had limited success with regard 

to these GCEU judgments. 

The Commission has recently stated its commitment to use “all tools at its disposal to fight unfair tax 

practices29.” 

The EU Commission, via TAXUD, issued the communication “Business Taxes in the 21st Century” in 

May 202130. The communication sets out at a high-level a number of further initiatives relating to 

business and digital taxes31 (including proposals for a new common framework for business taxes 

called BEFIT) as well as proposing further anti-avoidance rules. The communication also suggests a 

review of the tax mix (i.e. the proportion of taxes collected on different types of income and/or capital) 

in the EU27 in light of changes to demographics and working patterns. The degree to which such 

proposals will be adopted by the EU27 is not yet known as each initiative proposed will require 

unanimous agreement.  

Finally, in this space, as noted in the paper Overview of economic principles and fundamentals of a tax 

system, Ireland needs to be cognisant of non-binding recommendations made through avenues such 

as the European Semester process and the Code of Conduct Group for Business taxes32. Although such 

recommendations may be non-binding, they can impact on Ireland’s reputation and, in the case of the 

semester recommendations, Ireland’s access to the EU bloc’s Covid-19 Recovery and Resilience 

Facility - As part of Ireland’s recovery plan, it committed to introduce measures to address aggressive 

tax planning that were recommended as part of the Semester process33.  

 

4. Ireland’s response 

In response to the shifting international tax landscape the Irish Government had to ensure that its 

Irish tax strategy conformed with best practice and could be considered fair by addressing the 

concerns arising in respect of cross-border mismatches and substance. 

                                                           
29 Statement by Executive Vice-President Margrethe Vestager following today's Court judgments on the 
Amazon and Engie tax State aid cases in Luxembourg 
30 https://ec.europa.eu/taxation_customs/communication-business-taxation-21st-century_en 
31 Digital tax proposals may be affected by the ultimate outcome of the OECD Two-Pillar process. 
32 Code of Conduct Group (Business Taxation) 
33 Questions and answers: European Commission endorses Ireland's recovery and resilience plan 

https://ec.europa.eu/commission/presscorner/detail/en/statement_21_2468
https://ec.europa.eu/commission/presscorner/detail/en/statement_21_2468
https://ec.europa.eu/taxation_customs/communication-business-taxation-21st-century_en
https://www.consilium.europa.eu/en/council-eu/preparatory-bodies/code-conduct-group/
https://ec.europa.eu/commission/presscorner/detail/en/QANDA_21_3728
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Ireland set out its international tax strategy in a 2013 document, Ireland’s International Tax Strategy, 

which confirmed Ireland’s commitment to the BEPS project and to addressing aggressive tax planning 

while continuing to maintain a competitive corporate tax strategy to attract FDI. 

Around this period, Ireland also made changes to its company residence rules to address a mismatch 

which had been exploited to create stateless companies for tax purposes. 

“Stateless” companies 

Prior to the change an Irish incorporated company could be deemed not to be Irish resident for tax 

purposes where it was managed and controlled elsewhere. A company’s place of management and 

control was determined by examining the where: 

 company policy is decided 

 investment decisions are made 

 major contracts are defined 

 the company’s head office is located 

 the majority of directors live.  

As some other countries determined residence based on factors like incorporation only (such as the 

United States) or did not have a concept of tax residence (such as Bermuda), it was possible to use 

this mismatch to create a company, that did not fulfil tax residency criteria in any jurisdiction - 

ultimately leading to the gap being exploited as part of the “Double Irish” structure.  

A change to residency rules meant that from 1 January 2015, a newly incorporated company was 

deemed to be tax resident where it was incorporated from 1 January 2015 unless it could be treated 

as tax resident in another country under a Double Taxation Agreement. Transitional rules were 

imposed for countries incorporated prior to 2015, which ceased to apply on 31 December 2020. 

 

Ireland continued to develop its corporate and international tax strategy for though by setting out its 

ongoing and future tax goals through roadmap documents. The initial roadmap, published in 2015, set 

out clear targets and goals to facilitate Ireland in meeting its international commitments with the 

OECD/G20 and the EU to tackle aggressive BEPS strategies while maintaining a competitive tax 

strategy both domestically and in attracting FDI.  

The roadmaps have become a key tool in communicating Ireland’s progress in the OECD/G20 and EU 

actions against BEPS and are updated on an iterative basis to reflect the current status of Ireland’s 

commitments and obligations in the area of corporate taxation while also maintaining strategic 

commitments relating to the following: 
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 The 12.5% CT rate, 

 Offering of a general regime that is seen to be fair, stable and competitive, 

 Maintaining Ireland’s reputation through targeting anti-avoidance and BEPS  

Ireland also arranged for an independent review of its CT code by an independent expert, Mr Seamus 

Coffey, in 2016. The review required the corporation code to be considered with regard to Ireland’s 

evolving corporate tax strategy and tacking BEPS while also considering the role and sustainability of 

CT receipts. The final report was published by the Department of Finance in September 2017 and, 

following a consultation process many of the recommendations have since been considered or 

implemented to some degree.   

Through active development of its corporate tax strategy, Ireland has met the minimum standards 

and many of the other recommendations set out in the original BEPS report in a timely manner (See 

Appendix 2).  

However, Ireland’s corporate tax strategy may need further consideration in light of the current 

proposed Two-Pillar solution. 

Ireland has expressed full support for Pillar One proposals, recognising that the global business model 

has evolved and that the taxation system must evolve with it, even though it is anticipated that such 

proposals will result in reduced CT receipts34. 

Ireland has expressed reservation with Pillar Two with regard to the proposed minimum rate of “at 

least 15%.”  

The proposed minimum tax rate for companies in scope of the Pillar Two rules is above Ireland’s 12.5% 

corporate tax rate. To date, Ireland has maintained its commitment to the 12.5% rate, with Minister 

Donohoe having previously noted that its use was “within the ambit of healthy tax competition.”35  

The use of “at least” in the Statement on the Two-Pillar Solution has given rise to ambiguities about 

the potential rate that is actually being agreed to. The Minister has also expressed concerns that the 

Pillar Two proposals give rise to ambiguities with regard to where taxes are paid and collected36. 

Ambiguities in this space could affect Ireland’s reputation as a location where tax rules are certain and 

taxes are relatively easy to pay and file.  

                                                           
34 Ireland broadly supports OECD Inclusive Framework Agreement on key aspects of new international tax 
rules with reservation – Donohoe 
35 Minister Donohoe brings key stakeholders together for virtual seminar on international taxation 
36 'Lack of clarity' in OECD tax proposals, Donohoe says 

https://www.gov.ie/en/press-release/7815e-ireland-broadly-supports-oecd-inclusive-framework-agreement-on-key-aspects-of-new-international-tax-rules-with-reservation-donohoe/
https://www.gov.ie/en/press-release/7815e-ireland-broadly-supports-oecd-inclusive-framework-agreement-on-key-aspects-of-new-international-tax-rules-with-reservation-donohoe/
https://www.gov.ie/en/press-release/bf10f-minister-donohoe-brings-key-stakeholders-together-for-virtual-seminar-on-international-taxation/
https://www.rte.ie/news/business/2021/0720/1236186-lack-of-clarity-in-global-tax-agreement-donohoe/
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It is understood that some of the 133 jurisdictions who have signed up to the agreement may also 

have reservations with the proposed solution37. 

Although Ireland has not yet signed up to the agreement, it has affirmed its commitment to remaining 

engaged in the process with a view to finding an outcome that can be supported. To this end, Ireland 

is currently engaging in a consultation process to better understand from relevant stakeholders the 

practical implications of the proposed Two-Pillar solution for businesses located in Ireland38 which 

may help inform Ireland’s future corporate tax strategy. The consultation period will run until 10 

September 2021. 

 

5. Conclusions 

Ireland’s corporate tax strategy is increasingly being driven by international factors, with ever greater 

focus being placed globally on tackling aggressive tax planning and establishing tax rules that are 

reflective of modern business practices arising from digitalisation and globalisation. 

Ireland has been pro-active in updating its tax policies in order to tackle BEPS strategies with a view 

to maintaining a reputable corporate tax regime that remains attractive to FDI. 

BEPS 2.0 has the potential to be transformative with regard to how the corporate tax system operates 

as the agreement proposes to change the basis upon which taxing rights are allocated and the 

applicable minimum rates.  

The outcome of the OECD/G20 work has the potential to significantly impact Ireland’s fiscal, budgetary 

and industrial policy. Ireland’s 12.5% CT rate has been in place since 2003 and has been a key 

component in Ireland’s economic policy, contributing towards its success in attracting investment and 

employment.  

The outcome of the OECD/G20 process, as well as other international initiatives, remains to be seen, 

but could ultimately kick-start a new phase where Ireland may need to consider the long-term stability 

of its corporate tax strategy including to what degree rate competition is sustainable, and whether 

the manner in which Ireland engages in tax competition more generally needs to be re-imagined in 

light of the evolving international environment. 

                                                           
37 (i)  Switzerland conditionally supports key parameters for international corporate taxation 

 (ii) 130 Inclusive Framework countries and jurisdictions join a new two-pillar plan to reform international 
taxation rules – What does this mean for Africa? 

(iii) India joins OECD/G20 Inclusive Framework tax deal 
(iv) Argentina Will Endorse Global Minimum Tax Rate Above 15 Percent – Tax Notes International 

38 Consultation on OECD International Tax Proposals July 2021 

https://www.sif.admin.ch/sif/en/home/dokumentation/medienmitteilungen/medienmitteilung.msg-id-84315.html
https://www.ataftax.org/130-inclusive-framework-countries-and-jurisdictions-join-a-new-two-pillar-plan-to-reform-international-taxation-rules-what-does-this-mean-for-africa
https://www.ataftax.org/130-inclusive-framework-countries-and-jurisdictions-join-a-new-two-pillar-plan-to-reform-international-taxation-rules-what-does-this-mean-for-africa
https://www.pib.gov.in/PressReleasePage.aspx?PRID=1732150
https://assets.gov.ie/162805/c9625e91-66cc-47df-80b9-b8486ad50127.pdf
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6. Proposals the Commission may wish to look at – Forward looking 

Items the Commission may wish to consider as part of its program of work includes: 

 How Ireland can maintain a clear, sustainable, and stable taxation policy with regard to its 

attractiveness to FDI in a changing global environment 

 What balance should be struck between supporting indigenous enterprise and attracting FDI 

when designing future corporate tax policy in Ireland. 
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 Coffey, Seamus, Review of Ireland’s Corporation Tax Code Presented to the Minister for 
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http://budget.gov.ie/budgets/2014/Documents/Department%20of%20Finance%20International%20Tax%20Strategy%20Statement.pdf
http://budget.gov.ie/budgets/2015/documents/competing_changing_world_tax_road_map_final.pdf
http://budget.gov.ie/budgets/2015/documents/competing_changing_world_tax_road_map_final.pdf
https://assets.gov.ie/7255/b275ad7f0874433b9d6d0c54c8f84764.pdf
https://assets.gov.ie/7255/b275ad7f0874433b9d6d0c54c8f84764.pdf
https://assets.gov.ie/4158/101218132506-74b4db520e844588b3d116067cec9784.pdf
https://assets.gov.ie/19113/c2f8f2a864a64b05a1b9e797204f6756.pdf
file:///C:/users/okeeffel/downloads/118966_7ca4c265-2728-4a34-9081-b37234bd2833%20(2).pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf
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 Ireland’s progress on the original BEPS measures 

Table 1:  Ireland’s progress on the original BEPS measures 

BEPS Action Overview Status 

Action 1 
Addressing the Tax 
Challenges of the Digital 
Economy 

No specific actions recommended to be 
taken under Action 1 as the digital economy 

 could not be ring-fenced from the 
wider economy, 

 has no unique BEPS issues 

No specific recommendations arising from this 
action.  
 
Issues relating to globalisation were 
incorporated into BEPS2.0 

Action 2 
Neutralising the Effects 
of Hybrid Mismatch 
Arrangements 

Recommendation to introduce a series of 
technical measures to address mismatches 
arising from cross-border transactions (anti-
hybrid rules). 

Incorporated into EU’s ATAD 2. Initial anti-
hybrid rules introduced in Finance Act 2019 - 
applicable from 1 January 2020.  
 
Further anti-hybrid rules to be included in 
Finance Act 2021 and are expected to be 
applicable from 1 January 2022 

Action 3 
Designing Effective 
Controlled Foreign 
Company (CFC) Rules 

Recommendation to introduce rules to 
deter the artificial transfer of profits to 
lower tax jurisdictions for tax purposes. 

Incorporated into EU’s ATAD. CFC rules 
introduced in Finance Act 2018. Applicable 
from 1 January 2019. 

Action 4 
Limiting Base Erosion 
Involving Interest 
Deductions and Other 
Financial Payments 

Recommendation to introduce a rule 
restricting deductible net borrowing costs 
to a maximum of 30% of EBTIDA (earnings 
before tax, interest, depreciation and 
amortisation). 

Incorporated into EU’s ATAD. Ireland intended 
to delay implementation to 1 January 2024 on 
basis that Irish interest rules were equally 
effective. 
 
Commission did not agree with Ireland’s 
position. As such, these rules are expected to 
be introduced in Finance Act 2021 and 
applicable from 1 January 2022. 

Action 5 
Countering Harmful Tax 
Practices More 
Effectively, Taking into 
Account Transparency 
and Substance 

Requires that preferential tax regimes (such 
as patent boxes like the knowledge 
development box [KDB]) should only be 
available in jurisdictions where a taxpayer 
has substantial activity.  
 
Requires rulings issued by tax authorities 
should be shared with other tax authorities 
where relevant. 

Substantial activity requirement incorporated 
into KDB at design stage. 
 
 
 
 
Ireland has entered into multiple exchange of 
information arrangements at EU and OECD 
level 

Action 6 
Preventing the Granting 
of Treaty Benefits in 
Inappropriate 
Circumstances 

Required measures to counter treaty 
shopping. 

Incorporated into DTAs via the MLI (see Action 
15). 

Action 7 
Prevent the artificial 
avoidance of Permanent 
Establishment status 

Recommends changes to the definition of 
permanent establishment in the OECD 
Model Tax Convention to address strategies 
used to avoid having a taxable presence in a 
jurisdiction under tax treaties 

Mostly introduced by way of MLI (see Action 
15). 
 
Not fully implemented by Ireland due to 
uncertainty as to how the test would be applied 
in practice.  Other jurisdictions have similar 
reservations. 
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BEPS Action Overview Status 

Actions 8 – 10 
Aligning Transfer Pricing 
Outcomes with Value 
Creation 

Recommends application of new OECD 
transfer pricing guidance to better align 
taxable profits with the economic activities 
which generate them. 

Introduced updated transfer pricing rules in line 
with OECD guidance in Finance Act 2019. 
Applicable from 1 January 2020. 
 
Further transfer pricing rules to be introduced 
from 1 January 2022. 

Action 11  
Measuring and 
Monitoring BEPS 

Established methodologies to collect and 
analyse data on the economic and fiscal 
effects of tax avoidance behaviours and on 
the impact of measures proposed under the 
BEPS Project. 

No measures requiring legal amendment 
introduced 

Action 12  
Disclosure of Aggressive 
Tax Planning 

Recommendations for the design of rules 
requiring taxpayers and advisors to disclose 
aggressive tax planning arrangements 
(Mandatory Disclosure Regimes) 

Ireland had pre-existing domestic mandatory 
disclosure rules. 
 
Finance Act 2019 extended these rules to 
provide for mandatory reporting in respect of 
cross-border transactions in accordance with 
an EU Directive (DAC 6). Reporting 
requirements under this Directive were 
deferred until 2021 on foot of the Covid-19 
pandemic. 

Action 13 
Transfer Pricing 
Documentation and 
Country-by-Country 
Reporting 

Recommendations for MNEs to provide tax 
administrations with certain operational 
and transfer pricing documentation.  
 
Mandatory requirement for MNEs to 
provide certain information in respect of 
international groups (on a country-by-
country basis) annually to the tax 
authorities in the jurisdiction of the group 
headquarters, which is then shared with the 
tax authorities in the other countries where 
the group operated. 

Documentation recommendations introduced 
as part of transfer pricing rule update in 
Finance Act 2019. 
 
Ireland implemented country-by-country 
reporting in Finance Act 2015 (updated for EU 
DAC 4 requirements in Finance Act 2016) and 
has entered into arrangements to automatically 
exchange reports received with other 
countries. 

Action 14 
Making Dispute 
Resolution Mechanisms 
More Effective 

In situations where jurisdictions disagree on 
the interpretation or application of a tax 
treaty the mutual agreement procedure 
(MAP) article of a tax treaty provides a 
mechanism to resolve these cross-border 
tax disputes. 
 
Article 14 make these rules more efficient 
and recommended that binding arbitration 
should be available to taxpayers in cases 
where MAP fails. 

Ireland incorporated the update to MAP and 
opted into to binding arbitration via the MLI 
(see Action 15). 

Action 15  
Developing a 
Multilateral Instrument 
(MLI) to Modify Bilateral 
Tax Treaties 

A number of the other actions required 
changes to existing double taxation 
agreements (DTAs).  
 
The OECD recommended that all countries 
become party to a MLI which would update 
all covered DTAs to include the relevant 
BEPS changes. 

Ireland signed the MLI which entered into force 
on 1 May 2019 

 


