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1. Introduction

1.1. Terms of Reference – Regulatory Review Report

In accordance with the Terms of Reference, the Philip Lee LLP team have reviewed and critically 
analysed the existing EU and domestic legal framework for the licensing of forestry activities, including 
relevant case law. Our analysis is found in a detailed Environmental Law “Reference Report” which 
accompanies this Report. 

Section 2 of this Report focuses on practical and implementable options for streamlining processes 
and procedures, having regard to arrangements in other European countries, and the constraints 
imposed under EU law as interpreted by the Courts. 

1.2. Sources of Law

The Treaty on the Functioning of the EU (‘TFEU’)2 to which Ireland is a party provides that EU 
environmental law should be interpreted in accordance with the precautionary principle, the principle 
that preventive action should be taken, the principle that environmental damage should, as a priority, 
be rectified at source, and the ‘polluter pays’ principle.

The European Charter of Fundamental Rights3 provides that a high level of environmental protection 
and the improvement of the quality of the environment must be integrated into the policies of the EU 
and ensured in accordance with the principle of sustainable development.

The Aarhus Convention4, an international Treaty to which Ireland is a party, confers rights directly on 
individuals to access environmental information, to participate in environmental decision-making, and 
to have access to a legal review procedure to challenge the validity of environmental decisions. These 
rights are embedded in several EU Directives and are required to be reflected in the domestic legal 
framework.  

EU Directives are binding as to the results to be achieved but leave it to Member States to decide how 
best to achieve those results5.  EU Directives relevant to forestry regulation include the Environmental 
Impact Assessment (EIA) Directive6, the Water Framework Directive7, the Habitats Directive8, and the 
Birds Directive9. These are just some of the EU Directives which require regulatory controls to be 
placed on aspects of forestry.  

EU environmental law is dynamic. Rulings from the Court of Justice of the EU (‘CJEU’) define and 
expand our understanding of the precise scope of EU Directives. CJEU rulings arise out of infringement 
proceedings against Member States for non-compliance with EU law10, and references from the 
domestic courts for preliminary rulings on matters of interpretation. 

Irish Courts have seen an increase in environmental litigation in recent years, supported in part by 
the access to justice rights under the Aarhus Convention. The volume of new judgments addressing 
EU and domestic environmental law has increased very dramatically in the last two years, as have the 
number of referrals to the CJEU11.

1.3. Challenges in implementing EU law in the Irish Forestry Sector

As noted by WG4 in feedback, Ireland “needs a forestry model and regulatory regime which can achieve 
multiple wins, a system which facilitates an urgent increase in tree planting and native woodland conservation, 
while also protecting and enhancing biodiversity and water quality.12”

Forestry is identified as a key part of the EU Climate Policy13 and the Irish Climate Action Plan14.  Some 
stakeholders have called on the Government to engage further with the relevant EU institutions to 
ensure that EU law does not unnecessarily complicate or inhibit climate action linked forestry and 
woodland creation. 
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There is concern among some stakeholders that issues with the Irish forestry licensing system are 
unique to Ireland, and unique to forestry. Our research indicates, however, that difficulties with the 
practical implementation of CJEU rulings are not unique to Ireland, or to the Irish forestry sector.

Activities such as afforestation, felling, thinning, replanting, and the construction of forest roads, all have 
the potential to have significant and possibly in some instances adverse impacts on the environment. 
As discussed at 1.4, the introduction of revised Appropriate Assessment (AA) procedures in 2019 to 
ensure that any potential environmental issues are fully assessed before licences are granted, resulted 
in a significant increase in workload on individual applications. 

The complexity of each application, and the number of applications, all contribute to the significant 
workload involved in the forestry licensing system.  Ireland has a complex hydrology 15. An ambitious 
afforestation programme is being pursued in line with climate action plan targets. There is a relatively 
high volume of small-scale privately owned forests (approximately 25,000 / average 8 hectares)16. 
These factors contribute as upward drivers on the number and complexity of licence applications 
to be determined annually.  Added to this, DAFM adopted a revised Standard Operating Procedure 
(SOP) for Forestry Inspectors17 in November 2019 and a Natura Impact Statement Guidance Note 
and Template18  in August 2020. The application of the SOP resulted in an immediate increase in the 
number of applications which required AA by a qualified ecologist, which slowed the processing of 
licence applications as the demand for ecological expertise to carry out AA outstripped the immediately 
available ecological resources19 .

1.4. Changes to Appropriate Assessment (AA) procedures

In 2019, DAFM adopted the new AA screening procedures in response to CJEU rulings. For example:

a. In Case C-418/04 Commission v Ireland, the CJEU ruled that Ireland had failed make serious or 
sufficient efforts to avoid pollution or deterioration of habitats outside of Special Protection Areas 
(SPAs) for the protection of birds (so called ex situ habitats and impacts). This led to the adoption 
by the National Parks and Wildlife Service (NPWS), following extensive engagement with DAFM 
and other Departments and agencies, of a programme of measures for the protection of birds, 
including the enhancement of biodiversity protection and conservation measures in the forestry 
licensing system20. 

b. In Case C-323/17 People over Wind v Coillte, the CJEU ruled that, when carrying out AA screening 
of likely significant effects on a protected European site, Coillte was not entitled to rely on 
‘mitigation measures’, that is measures intended to avoid or reduce likely significant effects on the 
European site concerned. The CJEU held that Article 6(3) of the Habitats Directive requires a more 
precautionary approach to AA screening. Following this ruling, many regulatory authorities across 
the EU were required to adapt their AA screening procedures21 and DAFM did so in 2019, following 
further judgments from the Irish Courts22.

c. In the same year as the People over Wind ruling, in Case C-461/17 Holohan, the CJEU held that 
an AA must examine the implications of a proposed project, not just for the species within a 
European site, but also the significant ex situ implications for the habitat types and species to 
be found beyond the defined boundaries of a European site. This judgment, considered in the 
context of Case C-418/04, required DAFM’s AA screening procedures to revised to capture the ex 
situ implications of proposed licence applications.

The 2019 revision to DAFM’s AA screening procedures (SOP) directed DAFM Inspectors to treat (i) 
compliance with the Environmental guidelines, requirements, and standards23, and (ii) any specific 
safeguards detailed in the application itself, as ‘mitigation’ which, according to Case C-323/17 People over 
Wind, would have to be disregarded during the AA screening stage. In accordance with the CJEU ruling, 
Inspectors were instructed to carry out screening for likely significant effects on the precautionary (but 
artificial) premise that ‘Environmental guidelines, requirements, and standards’ would not be applied 
and/or would not be effective24. On that basis, and due to the fragmented nature of Ireland’s forestry 
and the network of Europeans sites, combined with Ireland’s extensive network of lakes, rivers, and 
streams, almost overnight a much larger proportion of applications were systematically referred to 
the specialist ecological section of DAFM for the purposes of carrying out an AA. This, in our opinion, 
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is the principal reason why currently over 80% of applications are referred to ecology, significantly 
delaying the issuing of most licences. Our recommendations, therefore, focus on potential interim 
solutions to both (i) streamline and speed up the process of AA for the high proportion of applications 
which will continue to be referred to ecology, and (ii) seek to address the concerns identified by the 
CJEU in Case C-323/17 People over Wind in relation to certain standard mitigation which is mandatory 
and integral to all forestry activities. 

The 2019 revision to DAFM’s AA screening procedures also, and at the same time, increased the radius 
of the initial AA screening area from 3km (or 6km in aquatic zones) to 15km (or further in aquatic 
zones). This was with a view to compliance with Case C-461/17 Holohan and Case C-418/04 Commission 
v Ireland. Several stakeholders attribute delays in the system to this change, and the Terms of Reference 
asked us to evaluate and provide recommendations on other practical approaches to screening based 
on EU law, other than the 15km radius.

A case-by-case approach is, of course, what is always required in AA screening. The purpose of setting 
a 15km screening area is not to avoid a case-by-case assessment. The licensing system incorporates 
a desktop data gathering tool which is used as a starting point in the screening process, providing 
Inspectors with a data set of all European sites within a set distance of the proposed licensed area. In 
our opinion, therefore, reducing or eliminating the set distance, which is part of a data gathering tool, 
would have no appreciable beneficial effect on timescales and may, in fact, slow down the work of 
DAFM Inspectors at the initial screening stage.

1.5. Environmental Law “Reference Report”

Given the dynamic nature of EU environmental law, the Environmental Law “Reference Report” 
provides a baseline against which further proposed recommendations for policy or regulatory reform 
can be evaluated (subject to any necessary updates or revisions that may be required over time). 
The Reference Report establishes that the key constraints for the forestry sector under EU law are as 
follows:

1.5.1. There must be a consent regime

Several stakeholders queried why forestry is subject to licensing at all. It has been suggested, for 
example, that Ireland could adopt an alternative regulatory framework, by setting statutory standards 
and conditions, underpinned by appropriate levels of education, monitoring and enforcement. Failure 
to comply would be an enforcement issue, but the prior consent of DAFM (or another regulatory body 
like the EPA) would not be required. This would allow foresters to progress planting and felling as they 
see fit, in accordance with the relevant standards and rules, and would minimise the involvement 
of DAFM. Some stakeholders have suggested that forestry should be treated no differently to other 
forms of agricultural land use.   

The Reference Report outlines in detail why this approach would not meet the requirements of EU 
law. Although forestry is an agricultural activity, afforestation is a class of ‘project’ identified in the 
EIA Directives. Afforestation is therefore a type of project which is considered to have the potential 
for significant effects on the environment. Afforestation requires a prior consent procedure which 
ensures that an EIA screening determination is made by a competent authority before planting is 
permitted to proceed. Felling and other forestry activities, also require a prior consent procedure 
which provides for the carrying out of AA screening and full AA (if required)25.

1.5.2. The consent regime must prevent deterioration in the status of water bodies

Member States must have in place a consent framework for forestry activities which are likely to affect 
the status of surface and groundwater bodies. Under the Water Framework Directive, Member States 
shall prevent the deterioration of the status of water bodies, and protect, enhance, and restore all bodies 
of water to ‘good’ status.

The CJEU26 has held that Member States must refuse to authorise any project which would result in 
deterioration of the status of a surface water body (such as a lake, river, or stream) or groundwater 
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body, or would jeopardise the attainment of ‘good status’ for that water body. To a significant extent, 
robustly enforced sustainable development standards will assist in avoiding or minimising the risk 
of deterioration of the status of a water body. The application of standards alone, however, may fall 
short of effective compliance with Member State obligations, and additional robust licence controls 
and conditions may be required27.

The Water Framework Directive requires an authorisation procedure for all projects liable to have an 
impact on water quality, which would include certain forestry projects28. This is one of several reasons 
why it is not possible to fully exempt afforestation or felling from a consent requirement.
 
The EPA is the competent authority with responsibility to designate the status of water bodies under 
the Water Framework Directive29. The High Court has referred a request for a preliminary ruling to the 
CJEU on whether the EPA’s obligations are satisfied where it has omitted designation of some ‘minor’ 
water bodies30.  

1.5.3.	 The	consent	regime	must	guarantee	the	strict	and	effective	protection	of	species	and	birds

Member States must have in place a consent framework which guarantees the strict and effective 
protection of certain vulnerable species, and all wild birds, from activities and developments that can 
cause disturbance, pollution or damage to those species or their habitats.  Article 5 of the Birds Directive 
requires a general system of protection for all wild birds. Article 12 of the Habitats Directive requires 
the establishment of a system of strict protection for vulnerable species including, for example, the 
Kerry slug, otters, and certain species of bat. 

Protected animals and birds are protected wherever they are found in the wild31. A system of strict 
protection entails a means of checking that protected species will not be affected in a prohibited 
manner by the proposed plan or project, regardless of distance from a designated area32. 

These species protection requirements, which are of general application and not specific to the 
forestry sector, are implemented into Irish law by the EC (Birds and Natural Habitats) Regulations33 

and the Wildlife Acts34. It is an offence to carry out a prohibited act without a ‘derogation’ licence from 
the Minister for Housing, Local Government and Heritage (‘Minister for Heritage’). Article 16 of the 
Habitats Directive and Article 9 of the Birds Directive set out the limitations to any such ‘derogation’, 
which may be applied only in exceptional circumstances, subject to strict conditions.  

Forestry licencing falls within the competence of the Minister for Agriculture, whereas species protection 
largely falls within the competence of the Minister for Heritage.  DAFM must act in compliance with 
the obligations of the EC (Birds and Natural Habitats) Regulations and the Wildlife Acts35 but it is not 
required to duplicate the functions of the Heritage Minister or the NPWS. It is preferable to avoid 
overlapping regulatory functions and obligations, but it is also necessary to ensure that risks to species 
and birds are effectively managed and controlled. 

The High Court has decided to refer a request for a preliminary ruling to the CJEU on whether a similar 
parallel but separate system (under the Planning Acts) is an adequate strict protection regime under 
Article 1236.  Pending that ruling, DAFM should continue to remind licensees (by way of a licence 
condition) of their separate obligations under the EC (Birds and Natural Habitats) Regulations and the 
Wildlife Acts.

1.5.4.	 The	consent	regime	must	prevent	adverse	effects	on	European	sites

Member States are required to have in place a consent framework which ensures that, before 
permission is given for a plan or project likely to have a significant effect on a European site, an AA 
is carried out in accordance with Article 6(3) of the Habitats Directive. The purpose of the AA is to 
ensure that a proposed project will not have any adverse impact on a European site.  The purpose of 
AA screening is to ensure that projects which are likely to have a significant effect are subject to AA. 
It is necessary to have a consent procedure, to ensure that the necessary screening and assessment 
occurs37. Case law from the CJEU38 has clearly established that forestry activities will constitute a ‘plan’ 
or ‘project’ for the purposes of Article 6(3), where the likelihood of a significant effect on a European 
site cannot be excluded (without mitigation) on objective scientific grounds39.
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All but de minimis plans and projects must be ‘screened’ for likely significant effects on a European 
site40. The CJEU’s rulings establish that ‘significant’ constitutes a de minimis threshold which excludes 
plans or projects which could have no appreciable effect on a European site41.  Although, as the CJEU has 
pointed out in the context of EIA, “even a small-scale project can have significant effects on the environment 
if it is in a location where the environmental factors, such as fauna and flora, soil, water, climate or cultural 
heritage, are sensitive to the slightest alteration”42. The question of whether an effect is ‘significant’ or 
‘likely’ will depend entirely on the project, and on the conservation objectives of European site(s) likely 
to be affected43. 

The integrity of a European site is linked to the habitats and species for which the site is designated. 
As some species are highly mobile, the protection afforded to European sites is not confined by their 
geographic boundary but extends also to their ex situ habitats including their natural foraging range.  

It does not matter how beneficial a plan or project may be from a policy perspective; under the Habitats 
and Birds Directives, if the proposed plan or project would have an adverse effect on the integrity of a 
European site, authorisation must be refused44. 

1.5.5. The AA screening procedure is bound by Case C-323/17 People over Wind 

The impact of Case C-323/17 People over Wind on the forestry licensing system has already been 
described in 1.4 above. In October 2021 the European Commission issued a revised Methodological 
guidance on Article 6(3) and (4) of the Habitats Directive 92/43/EEC45. It states at Section 3.1.4 that: 

… project developers can sometimes design projects in a way to avoid or minimise potential impacts 
from the outset. This can be done using best available technologies or by applying pre-emptive measures, 
including statutory measures (e.g. no go zones) prescribed e.g. in sector-specific regulations, Natura 
2000 management plans or in spatial / zoning plans. 

Such generic components of the project can be considered in the screening, contrary to the plan- or 
project- specific mitigation measures that must not be taken into account at this stage. These components 
should be clearly identified in the project description. Specific mitigation measures, e.g. construction 
of green bridges to allow migration of species for protection of which the site has been designated, 
particularly if imposed by the competent authority, should only be considered during the appropriate 
assessment, as described in section 3.2.5.  

In effect, the Commission Guidance indicates that, in screening for AA, it should be permissible to take 
account of measures which are:

• prescribed by regulations, spatial or zoning plans, Natura 2000 management plans, or best 
available technologies (BAT),

• not plan or project- specific, but generic, 

• identified and described as such in the project description.  

This Commission Guidance was cited by the High Court in Heather Hill Management Company clg (No.2) 
and the Court of Appeal has held that similar Commission Guidance should be viewed as a “a persuasive 
authority to which all courts are required to have regard.”46

The Commission Guidance is consistent with the CJEU ruling in Case C-323/17 People over Wind. The 
difficulty identified by the CJEU in that case arose from the following factual circumstances: 

• the screening carried out by or on behalf of Coillte did not allow for a full and precise analysis 
of protective measures capable of avoiding or reducing any significant effects (para 36).

• relying on the protective measures without a full and precise analysis of their capability or 
effectiveness would deprive the Habitats Directive of its purpose and could circumvent its 
essential safeguarding role (para 37).
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• relying on the protective measures without a full and precise analysis of their capability or 
effectiveness could result in lacunae or gaps and might not result in complete, precise and 
definitive findings and conclusions capable of removing all reasonable scientific doubt as to 
the effects of the proposed works on the protected site concerned. In the absence of an AA, 
there would be no proper assessment of the impact and effectiveness of those measures in 
protecting the European site (para 38). 

• screening out the likelihood of significant effects based on such protective measures deprived 
members of the public of their right to participate in the environmental decision-making 
procedure, as the proposed works constituted ‘exempted development’ unless AA was required 
(para 39)47 . 

The Commission Guidance supports the view that it ought to be permissible to have regard in AA 
screening to a riparian corridor akin to a ‘no go zone’ either side of a water course, so long as it is 
established that the no go zone is effective at excluding the risk of uncontrolled discharges to water 
and any associated risk to aquatic ecology. The extent of the no go zone required to effectively control 
discharges will depend on several site-specific factors, such as topography, soil type, sensitivity of the 
receiving environment, time of year and climactic conditions.

In December 2016, DAFM published a guidance document ‘Environmental Requirements for Afforestation 
December 2016’ which was the result of a review and consolidation of various environmental 
requirements for afforestation. The document sets out in tables the required setbacks for various 
sensitivities and features, such as water, habitat, archaeology, landscape, roads and utilities, and 
the built environment. In October 2017, DAFM published a guidance document ‘Land Types for 
Afforestation’, which classified land types in terms of productivity and eligibility for support under the 
Afforestation Scheme. These are wide-ranging guidance documents applicable to Afforestation which 
pursue several stated objectives.

In relation to felling, typically a licence is subject to a condition requiring that the licensee “shall ensure 
that all felling and planting operations are carried out in accordance with Forestry and Water Quality, Forest 
Biodiversity, Forest Harvesting and the Environment, Forestry and Archaeology, Forestry and the Landscape 
and Forestry and Aerial Fertilisation guidelines and the Code of Best Forest Practice Ireland and the Irish 
National Forest Standard published by the Department.”

Much of this guidance pre-dates the CJEU case-law referenced above. The guidance was not subject 
to prior SEA/AA or public consultation and is not prescriptive nor mandatory in the sense intended by 
the Commission’s Guidance.   

The High Court has referred a request for a preliminary ruling on whether measures, the effect of 
which would reduce likely significant effects, must be excluded from AA screening, even if that wasn’t 
the intention of the measure and they would have been incorporated in the project in any event48.
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2. Recommendations

2.1. Adopt mandatory ‘no go’ zones, following AA/SEA screening

If the CJEU follows the High Court in Eco Advocacy (No2), the Commission’s Guidance would be incorrect 
and mandatory measures such as ‘no go’ zones would have to be excluded from consideration at 
screening stage. This would have far-reaching implications. It would still be worthwhile formalising 
standard mandatory measures through a consultative and evidence-based process, as it will build 
confidence in the efficacy of certain measures and streamline the ecological assessment of individual 
applications.
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1. It is recommended, as an interim solution pending the CJEU ruling in Eco Advocacy (No.2), that 
DAFM prepares draft generic mandatory requirements which will be imposed on all forestry 
activities across the country, irrespective of any connection to a European site, and subject 
those requirements to scrutiny and consultation with the public and stakeholders, as part of 
an AA screening (and AA if required) and SEA screening (and SEA if required) process, prior to 
adoption. A key objective is to achieve a high degree of scientific certainty that the measures 
are effective in stated circumstances at avoiding potential impacts on water or on habitats or 
species.

It should be possible, through this process, to achieve a high degree of scientific certainty that the 
prescribed measures will exclude all likely significant effects on a European site, where certain factual 
conditions are met regarding the location, scale, and characteristics of the site in question.

Once incorporated on a statutory basis, the requirements prescribed by the Regulations or statutory 
guidance shall be binding on all licences, authorisations or other consents granted by the Minister or 
upheld by the Forestry Appeals Committee. 

Each application will still be subject to screening for AA. The potential gain is that a standard set-back 
condition would not constitute a measure which must be automatically excluded from consideration 
at AA screening stage. Instead, the AA screening could focus on site-specific issues or measures which 
are not capable of being fully assessed at the level of a plan or programme or regulation. All reasonable 
scientific doubt must be excluded at AA screening stage, otherwise it will be necessary to refer the 
matter to the ecology section for further assessment. 

In the ‘Dutch Nitrates’ case, Cases C 293/17 and C 294/17, the CJEU acknowledged the logic of the 
Dutch approach in carrying out an advance AA at a programmatic level of measures aimed at reducing 
agricultural nitrogen deposits on sensitive habitat within a European site. The flaw in the Dutch 
approach, however, was that regulations not only put the programmatic measures on a statutory 
footing, but also provided that individual projects would be exempt from any requirement for prior 
consent and AA/screening once the project fell within the parameters of the advance AA. 

The CJEU held that, as Article 6(3) of the Habitats Directive generally requires an individual assessment 
of the implications of a plan or project on each European site concerned, such a broad-brush 
approach to AA at a programmatic level could not achieve the requisite degree of scientific certainty 
at an individual project level, specific to the site concerned. Accordingly, the CJEU held that it was not 
appropriate to exempt a whole class of activities on this basis.

2. It is recommended that the steps in developing mandatory ‘no go’ zones would be as follows: 

• Identify the measures that are required to be incorporated into all projects as standard. 

• Prepare a detailed specification and conditions for those measures, to be incorporated into   
a Statutory Instrument, or Statutory Guidance.

• Carry out or commission Strategic Environmental Assessment (SEA) screening/assessment 
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and AA of the proposed Statutory Instrument or Statutory Guidance containing the proposed 
measures.

• As part of the SEA/screening and AA, engage with stakeholders and with the public through 
a statutory consultation process, and incorporate all the submissions into a relevant body of 
expert and scientific evidence, in relation to each measure. 

• Consider and assess alternatives at this stage. 

• To the extent possible at the level of a Statutory Instrument/Guidance, the AA should meet 
the requirements of Article 6(3) as interpreted by the CJEU in Case C-323/17 People over 
Wind; the measures to avoid or reduce likely significant effects are subject to a complete and 
precise analysis to ensure that they will not have significant effects on a European site.  

• The AA may not have any lacunae or gaps, and must reach complete, precise, and definitive 
findings and conclusions capable of removing all reasonable scientific doubt as to the effects 
of the measures on specific European sites. 

• This will require conditions to be set with respect to the type of sites on which such a ‘no 
go’ zone will be considered effective, having regard to soil, topography, whether there are 
sensitive receptors such as Fresh Water Pearl Mussel, and other relevant conditions.

To carry out AA screening on a precautionary basis in accordance with Article 6(3) as interpreted 
in Case C-323/17, DAFM Inspectors would not have to disregard the existence of the ‘no go’ zone 
incorporated into the design of the project. The effectiveness of the set-back would already have 
been assessed and consulted on, based on assumed conditions for a site of that type. The AA 
screening assessment would therefore focus on whether any actual site conditions or reasons 
exist which would give rise to a reasonable scientific doubt as to the absence of significant effects 
on a European site. Where reasonable scientific doubt exists, the licence may not be granted 
without AA.

2.2. Do not remove the 15km screening radius

The 15km screening radius was adopted by DAFM in the November 2019 ‘SOP’ for Forestry Inspectors49  
as a revision to its previous practice of screening an area of 3km (or 6km in aquatic zones). This was in 
response to CJEU rulings including Case C-461/17 Holohan and Case C-418/04 Commission v Ireland and 
external ecological advice. The SOP expressly references the NPWS Guidance (2010)50 and common 
practice for other land use sectors (including planning) as a basis for choosing a 15km ‘likely zone of 
impact’.

There are several difficulties with how the SOP (2019) is phrased. Firstly, the NPWS Guidance (2010) 
does not recommend 15km as a ‘likely zone of impact’ for projects. Secondly, the reference in the SOP 
to 15km as the ‘likely zone of impact’ is misleading. DAFM Inspectors carry out a source-pathway-
receptor risk assessment which extends beyond the 15km radius in certain circumstances including, 
for example, where the proposed project is in the aquatic zone of a Freshwater Pearl Mussel SAC. 
The source-pathway-receptor risk assessment approach is also evident from the express direction in 
the SOP that DAFM Inspectors should have regard to a reference document ‘Scottish Natural Heritage 
Assessing Connectivity with SPAs’51 when determining the potential foraging range of ex situ birds, 
outside the boundaries of SPAs. 

The SOP (2019) states:

“If the project is located outside a SPA and outside the foraging distance of a bird species for which 
that SPA has been designated, then the Inspector can decide that there is no pathway and that the 
project cannot have an impact individually on that [Qualifying Interest]. Following an in-combination 
assessment (as per above), the project can then be screened out.”

The Scottish guidance document lists both the ‘core range’ and the ‘maximum range’ for each species 
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and advises that, in general, the ‘core range’ should be used in the screening procedure. DAFM has 
produced its own Bird Foraging Table (version 6th Jan. 2020) which lists species and ‘screen out 
scenarios’ in an Irish context and is intended to be used by DAFM Forestry Inspectors alongside the AA 
Screening SOP (2019).

The practical and legal reality, therefore, is that the 15km radius is not the ‘likely zone of impact’ of all 
proposed forestry projects. It might, more properly, be characterised as the area over which relevant 
desktop data is collected about European sites, as a starting point to inform the AA screening process. 
It is a filter setting for the EPA’s GeoTool which, according to Box 6 of the European Commission’s 
Guidance (October 2021), “allows the user to select a point on the map and then search for SACs and 
SPAs within a set distance from the point, which the user can select depending on the level of potential 
environmental impact from a plan or project”. The 15km is no more than a starting point in collecting 
desktop data on European sites within a set distance of a particular location. 

As DAFM is required to screen thousands of applications annually, it is sensible to set the filter for 
desktop data gathering purposes at a radius distance that is likely to capture most European sites 
likely to be affected by the proposed project, as this would give the DAFM Inspector most of the data 
he or she would need for the purposes of carrying out the preliminary stages of an AA screening.  

Once the DAFM Inspector has this desktop data, the Inspector carries out AA screening by determining 
the likely zone of influence or potential zone of impact of the proposed project, which will depend on 
factors including: 

• The nature, location, and scale of all aspects of the proposed plan or project, including all 
phases of a project, or all activities within a plan.

• The existence of any ecological or physical pathway; and

• The characteristics and specific environmental conditions of the European sites concerned, 
including specifically the qualifying interests and conservation objectives for each site. 

Commission Guidance52 does not prescribe a typical zone of influence for projects, nor do the rulings 
of the CJEU. Member States must adopt the requisite measures to comply with Article 6(3) and are 
bound as to the outcome not the method. In determining the likely zone of impact of a proposed 
project, a DAFM Inspector will be aware that neither the size of a project nor its distance from a 
European site is determinative of whether it is likely to have a significant effect on that site. The actual 
zone of impact of a proposed project may be much less or far greater than 15km radius. A screening 
for AA should be based on inter alia robust evidence relating to the habitats and species concerned, 
including peer reviewed studies, NPWS data on site specific conservation objectives and species threat 
response plans.

DAFM Inspectors currently assume, on a precautionary basis, that all European sites within the 
downstream catchment are within the potential zone of influence of a project. This precautionary 
worst-case scenario approach screens in many more sites than would likely be significantly affected.  
A verified hydrological model to demonstrate the potential hydrological pathway under specific 
conditions would be useful in establishing a realistic worst-case scenario53 for the purposes of AA 
screening.

In Scotland, Nature Scot provide advice on the scope of the screening, including whether the correct 
Natura 2000 sites have been considered. In Denmark, applications are screened and assessed on a 
project-specific basis. Several stakeholders have therefore asked whether the reference to 15km in 
the SOP should be omitted entirely or reduced to a smaller area. 

We believe the 15km serves a practical purpose. It permits desktop data on European sites within a 
15km radius to be gathered, as a starting point, in determining the potential zone of impact of the 
proposed project. Without it, licence applicants would be free to select such distance as they consider 
appropriate to the nature, scale, or location of the proposed project. If the applicant underestimates 
the potential zone of impact, the DAFM Inspector would then have to request or obtain additional 
information, and this could lead to unnecessary delays and greater inefficiency in the licensing system. 
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We have not identified any evidence that reducing or omitting the 15km would improve the licensing 
system, as the AA screening must still be carried out to the requisite standard of scientific certainty. 
According to DAFM Inspectors, considering the desktop data on European sites is not a time-consuming 
part of the AA screening process. 

3. It is not recommended to remove the 15km screening radius. DAFM may consider looking at 
whether the system would permit data to be gathered from a smaller area for smaller-scale 
forestry projects, however it is unclear whether this would offer any improvement to existing 
processes and procedures. It also risks insufficient data being gathered in areas sensitive to 
such projects.   

2.3. Introduce reasonable time-limits for decisions

Uncertainty regarding the timing of licence decisions is a key concern for the forestry sector, as it 
inhibits their ability to operate commercially in response to seasonal and market conditions. 

Absolute time-limits, failing which a default licence would be granted, are not permitted where the 
proposed project is subject to the EIA or Habitats Directive. Section 18 of the Forestry Act currently 
allows for a decision to be made within 4 months, with the potential to extend this period by a further 
3 months. These time-limits, however, do not apply where the application is subject to EIA or AA. It is 
recommended to bring all applications within a prescribed time-frame, as follows.  

4. It is recommended that DAFM be subject to a statutory objective to determine a licence 
application within a prescribed period, which may be shorter or longer depending on the 
application type. The prescribed period may be extended by DAFM by giving prior notice, giving 
reasons for the delay, and the proposed date by which the decision is expected to be made. 
DAFM’s performance in meeting this statutory objective would be subject to periodic reporting 
and as a Key Performance Indicator (KPI) in annual reports. The prescribed period should be 
decided by the Minister in consultation with DAFM about what is practical and implementable, 
having regard to the complexity of each application type. The time-limits would apply to 
applications irrespective of whether EIA or AA are required, subject only to the proviso that no 
default licence will be granted.

Interim stage time-limits may be set for the different stages in the decision-making procedure, 
including for example: 

i. Validation and confirmation of receipt of application

ii. Initial EIA screening determination (the EIA Directive prescribes 90 days for this step, with the 
power to extend giving reasons)

iii. Public and stakeholder consultation (where EIA / AA are required, this consultation must be for 
no less than 30 days54)

iv. Request for further information 

v. Consultation on further information

vi. Initial AA screening determination 

To the extent that DAFM introduces a non-statutory pre-application procedure, it may prescribe time-
limits for responding to initial requests for a pre-application consultation, for meetings, and for any 
advice or opinions on the matters to be addressed in the subsequent licence application. 

There are prescribed time-periods in Scotland, whereas in Denmark and the Walloon region of Belgium, 
the decision-making period depends on the quality of the application and the competent authority’s 
capacity to process it.

DAFM could also consider whether to provide an expedited (‘fast-track’) procedure for particularly 
urgent applications meeting certain criteria, as has occurred in Scotland in relation to felling storm-
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damaged trees. The capacity to provide a fast-track procedure will depend on the level of available 
resources, as this could impose significant pressure during peak periods55. 

Every proposed time-limit should be evaluated to determine whether it complies with the principles set 
down in the Aarhus Convention, that the timing of different phases of a decision-making procedure, 
including appeals, should be fair and reasonable to ensure effective public participation. 

5. It is recommended that DAFM be subject to time-limits for different stages in a decision-making 
procedure.  

6. It is recommended that DAFM considers whether it is possible to provide a ‘fast-track’ procedure 
for certain categories of emergency or low risk applications.

2.4. Adopt a more plan-led approach to licensing

Ideally the regulatory system would be informed by an over-arching forestry plan and strategy, as well 
as detailed supporting Regulations and Standards which have been the subject of a robust assessment 
procedure and public consultation prior to their adoption. This would provide greater consistency, 
certainty, and would enhance capacity within the licensing system to make decisions on an informed 
basis in the shortest possible timeframe, by ensuring focus is on the site-specific issues for the project 
at hand. 

Experience of transitioning to a plan-led approach in other sectors indicates that this would take time, 
but the emerging evidence base ultimately makes decision-making on individual applications more 
straightforward and less time-consuming. 
 
In December 2008, DAFM published an “Indicative Forestry Statement” which aimed to guide and 
promote sustainable forestry in line with the Government’s strategy and provide a positive vision for the 
location and type of woodland and forests to be developed in Ireland. The document adopted a map-
based approach based on layered spatial datasets, taking account of a wide range of environmental 
interests and constraints. The spatial data layers comprise European sites, Natural Heritage Areas 
and National Parks, water catchments and water bodies, urban areas, fisheries, acid sensitive areas, 
landscape sensitive areas, existing forests, productive forest areas, and existing agricultural land in 
non-forestry use. It prescribed four categories: (i) suitable for a range of forest types; (ii) suitable for 
certain forest types; (iii) suitable for nature conservation and/or amenity woodland; and (iv) unsuitable, 
unproductive, unplantable56. 

7. It is recommended that DAFM builds on the methodology employed in the Indicative Forestry 
Statement (2008) by consulting with the public and key stakeholders on the relevant data sets 
which may be available*, reliable, and relevant to be incorporated into the spatial mapping 
process, and the criteria which should be used to determine the categories (and sub-categories, 
if required) of areas which may be identified as suitable or unsuitable, perhaps with more 
granular breakdown of the type of forests which may be suitable in certain areas. As the goal 
is to move towards a more plan-led approach to forestry licensing, the objective should be to 
produce an up-to-date spatial map which will guide and support current and future forest policies 
and programmes, attract afforestation to the right areas, while respecting obligations under EU 
environmental directives. For this reason, prior to the adoption of any up-to-date version of the 
Indicative Forestry Statement and spatial map, it would be necessary to ensure that it is subject 
to assessment under the SEA and Habitats Directives.  This would then potentially allow DAFM 
to filter licence applications by reference to that document and the spatial categorisation, by 
reference to (i) those which are more likely to be favourably considered from an environmental 
perspective, (ii) those which will require much greater levels of technical scrutiny, and (iii) those 
which are likely to be given less favourable consideration unless significant mitigations are 
proposed and carefully assessed.  This would allow DAFM to deploy specialist resources where 
they are most needed, and to support the EU Forest Strategy 2030 for the right tree in the right 
place and for the right purpose.

* For example, Birdwatch Ireland have potentially useful distribution and migration route data.
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2.5. Identify ‘Go To’ Areas

The European Commission published a Recommendation on 18 May 2022 on measures for speeding 
up slow and complex permit-granting procedures for renewable energy projects57. For its part, the 
Commission proposed an amendment to the Renewable Energy Directive to define renewables as being 
of ‘overriding public interest’ and announced that it is making available datasets on environmentally 
sensitive areas as part of its digital mapping tool for geographic data relating to energy, industry, 
and infrastructure. The Commission called upon Member States to immediately proceed to identify 
dedicated ‘go to’ areas for renewables, and to put in place provisions for shortened and simplified 
permitting processes in areas with lower environmental risks. The Communication does not relate to 
forestry, but the Commission’s recommendations echo many of the Recommendations which have 
arisen from this Regulatory Review.

As several stakeholders have noted, there is a potential clash between the scale of Europe’s climate 
action ambitions, and the CJEU’s interpretation of the strict but wide-ranging obligations arising from 
EU environmental Directives58. Despite this, the recommendation to identify, not just ‘no go’ areas, 
but positive ‘go to’ areas, is seen as an effective mechanism for attracting activity in those areas. This 
is a similar concept to a ‘strategic development zone’ under the Planning Acts, where an application 
for development which is consistent with the scheme for that zone is assured of development consent 
within a defined period59. This approach could significantly de-risk afforestation applications if they 
are made in areas which DAFM has already identified and assessed and ‘adopted’ by way of a formal 
decision as being highly suitable for that type of afforestation60. 

8. It is recommended that DAFM consider whether there is any potential to adopt ‘go to’ areas for 
forestry, subject to prior public consultation and SEA/AA, to incentivise and de-risk afforestation 
licence applications in those areas. 

2.6. Adopt standardised conditions and generally binding rules

Efficiencies and legal robustness in the licensing system can be achieved through greater levels of 
standardisation and consistency, through for example standard conditions and generally binding 
rules. The CJEU has held that any legislation which makes it possible for a Member State to prevent 
the occurrence of certain risks would constitute an ‘appropriate step’ within the meaning of Article 6(2) 
of the Habitats Directive. Legislation would allow the competent authority to impose preventative and 
corrective measures, and to adopt urgent measures and to use coercion to secure the conservation 
and protective objectives of the Habitats Directive with respect to the sites concerned61. 

Standard conditions may be prescribed in legislation. For example, the Planning Acts list the types 
of conditions which may be attached to a grant of permission, and the conditions which would not 
attract any right to compensation, as well as a general power to attach conditions62. The Development 
Management Guidelines for planning authorities (2007)63 outline the principles for planning conditions. 
These principles could be applied to the forestry licensing sector, namely that licence conditions 
should be: (i) necessary; (ii) relevant to forestry; (iii) relevant to the proposed activity; (iv) enforceable; 
(v) precise; and (vi) reasonable.

Conditions must be precise and unambiguous for the sake both of compliance and enforcement. An 
excessive volume of conditions can be counter-productive in this regard, creating difficulties for the 
licensee to operate within the constraints imposed by the licence. It may be beneficial to develop a 
suite of standard conditions which may be appropriately deployed in licences, achieving consistency, 
and reducing the drafting time for licences. Care must be taken to avoid incorporating irrelevant 
standard conditions. 

Several stakeholders have raised concerns that conditions attached to licences are overly prescriptive, 
leaving little discretion to the forester to manage their forest in accordance with sustainable forest 
management practices. Prescriptive conditions are likely a response to the CJEU ruling in Case C-461/17 
Holohan which requires Member States to ensure that developers are not left ‘at large’ to operate 
outside of the parameters of the AA after consent is granted. This issue might be better resolved by 
adopting robust guidance and generally binding rules which are assessed in advance and then applied 
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to each licensee by way of a single standard condition.

9. It is recommended that DAFM adopt standardised conditions and generally binding rules in 
relation to standards which are to be met by licensees, with the objective of ensuring consistency, 
clarity, and a streamlined approach to drafting and determining licences. To avoid attaching 
highly prescriptive conditions or excessive conditions to a licence, DAFM could consider 
adopting generally binding rules which can be incorporated by way of a standard condition. As 
with the previous recommendations in relation to the adoption of standard mitigation by way of 
regulations, it is recommended that any such standard conditions and generally binding rules 
are subject to prior consultation and assessment before being formally adopted, as this will 
increase familiarity, buy-in, and confidence in the more standardised approach. 

2.7. Calibrate the licensing system according to risk

As noted, a plan-led approach would allow proposed projects to be filtered according to whether they 
are proposed in an area in which that type of forestry is considered favourable, or whether greater 
levels of technical scrutiny may be required. 

Projects may also be filtered by project type, calibrated to reflect the anticipated level of technical 
assessment, public and prescribed body engagement, and complexity or risk involved. The CJEU has 
tacitly accepted in several rulings64 that ‘projects’ may be differentiated or filtered within a consent 
framework, with different levels of control depending on the level of complexity or uncertainty 
associated with the project type. Different levels of control may involve one or more of the following: 

• Licences, with both standard and specific conditions

• Permits, with mostly standard conditions 

• Registration or prior notification of proposed activity, subject to regulations and/or generally 
binding rules, and

• Exemptions, but only for truly de minimis projects with no possible appreciable effect on the 
environment or a European site, and where the exemption regime has been subject to prior 
assessment. 

The level of control must ensure that the objectives of the relevant EU Directives are met. Projects 
may be differentiated based on a combination of scale, location, and project type, having regard to 
the potential environmental risks and level of project-specific scrutiny required.  For example, in Case 
C-538/09 Commission v Belgium, the legislation at issue categorised certain activities as either Class 
1 (highest risk), Class 2 (medium risk), or Class 3 (lowest risk), based on what was described as a 
‘comprehensive environmental risk assessment’. At the level of principle, the CJEU found no difficulty 
with applying different consent requirements to each class of activity. Class 3 activities were those 
which were determined to have a low impact on humans and on the environment, and which did not 
require the same level of scrutiny as Class 1 or Class 2 activities. Class 3 was subject to a ‘declaratory 
scheme’ which did not involve individual consent or assessment under Article 6(3) of the Habitats 
Directive. Class 3 was subject only to compliance with an ‘Environment Code’ and standard conditions, 
designed to reduce environmental effects and damage to Natura 2000 sites. 

The CJEU rejected this as a flawed approach. Member States may not systematically exempt works and 
activities from the AA procedure, based on a declaratory scheme. The scheme adopted by Belgium 
failed to ensure that projects likely to have a significant effect on a European site were subject to a 
prior AA before they were permitted to proceed. Therefore, irrespective of the level of control required 
for each type of activity, there must be a mechanism to ensure that AA is carried out when required. 

There is evidence from other jurisdictions that more onerous long-term planning obligations are 
imposed on public forest owners, who are generally responsible for much larger areas of forestry 
than private owners.  
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10. It is recommended that DAFM considers whether there are any activities which are currently 
subject to a full licensing requirement which, on an objective basis, should require less scrutiny 
than other activities. A determination on the level of environmental or social risk associated with 
a proposed activity would ideally be based on an objective analysis conducted in accordance 
with the criteria laid down in the SEA Directive, the EIA Directive, and the Habitats and Birds and 
Water Framework Directives. Any such ‘lower risk’ activities could be dealt with according to a 
lower-order regulatory control mechanism such as a permit with mostly standard conditions, or 
in the case of a very low risk activity, based on a prior notification / registration and subject to 
Regulations and/or generally binding rules, but in each case the standard conditions and rules 
should be subject to prior consultation and assessment, and the proposed activity should be 
subject to AA screening before it is carried out. Therefore, where mere notification / registration 
is required, it would be necessary for the forester to submit an AA screening report and DAFM 
would have a reserved right to ‘step in’ to require a full AA and application for consent, where 
any doubt arises as to whether likely significant effects are excluded. 

11. It is recommended that DAFM considers, in consultation with NPWS and other stakeholders as 
appropriate, how Article 10 of the Habitats Directive and the provision of woodland ecological 
corridors and ‘stepping stones’ might be provided for as objectives within County Development 
Plans, Local Area Plans, habitat management plans, forestry plans and strategies, and any 
revised ‘Indicative Forestry Statement’ to try to encourage and facilitate woodland creation with 
a positive biodiversity impact, and which may be subject to lower level controls and advance 
assessment, as described above. Such woodland creation would potentially contribute to the 
enhancement and coherence of the Natura 2000 network in Ireland. 

2.8. Do not exempt ‘thinning’ 

Thinning involves the felling and removal of one or more trees within a forest, and currently requires 
a felling licence under the Forestry Acts. Depending on where and when it is carried out, and the 
methods deployed by the forester in carrying out thinning, it has the potential to have a significant 
effect on a European site and its qualifying interests, as well as the ex situ habitats of species. Systematic 
exemption of thinning as a whole class of activity, from any requirement for consent or prior AA, would 
be inconsistent with the Habitats and Birds Directives for the reasons given in the CJEU ruling in Case 
C-538/09 Commission v Belgium.

Several stakeholders expressed a view that ‘thinning’ poses little or no environmental risk, when 
carried out as part of good sustainable forest management practice, and at a suitable distance from 
watercourses and sensitive sites. Others considered that ‘thinning’ can be carried out at a scale and 
using plant and machinery that is indistinguishable from clear-felling, in terms of environmental 
impact. Many have noted the difficulty with establishing that thinning will not affect ex situ habitats of 
mobile species. 

There seems to be a lack of clarity and consensus as to the circumstances in which ‘thinning’ might 
objectively be viewed as ‘low’, ‘medium’ or ‘high’ risk in an environmental or social context. If there 
are to be any changes to the regulatory framework for ‘thinning’, it will be necessary to carry out an 
environmental assessment to determine the circumstances and criteria within which ‘thinning’ may be 
considered to require less regulatory control. Depending on the outcome of that assessment, DAFM 
may consider whether it would be appropriate to adopt a permit and/or registration / prior notification 
approach to thinning, subject always to the requirement for prior AA screening. 

Two rulings of the CJEU relating to Poland and Sweden respectively indicate that in those jurisdictions, 
thinning which forms part of a forest management plan may be notified to the relevant forest agencies 
in advance, and unless there is a concern, thinning can be carried out without a separate felling 
licence65.  

In Denmark, thinning does not require a separate felling licence where it forms part of the operational 
needs of the forest. It appears that under the Danish Forestry legislation, forest owners may ‘utilise’ 
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up to 10% of the forest area reserve based on a dispensation, which assumes no licence is required 
unless expressly requested. These arrangements are supported by applicable binding standards and 
procedures. 

In Belgium, public forest owners are required to prepare a forest management plan which should 
anticipate thinning requirements, and which may be assessed and approved in advance. For public 
and private forests, the Forestry Code gives general approval in principle for thinning up to a certain 
threshold (it seems approximately 5% of the total forest cover), respecting the minimum volume of 
wood to be retained. 

In Scotland, up to ten years of thinning approval can be obtained through the submission of a 
management plan which anticipates the thinning requirements of the forest and is subject to prior 
assessment and approval. Otherwise, felling is subject to licence unless the felling comes within one of 
the expressly exempt categories under the Forestry (Exemptions) Scotland Regulations 2019. 

12. It is recommended that DAFM considers whether there is any category of ‘thinning’ which might 
be considered lower risk, from an environmental and social perspective. Assuming there is, it 
would need to be verified through environmental assessment (using criteria set out in the SEA/
EIA/Habitats and Water Framework Directives) that the ‘thinning’ activity is objectively a low 
environmental risk, subject to any site-specific considerations, such that it merits a permit or 
registration procedure involving less control than a full licence. In each case it will be necessary 
for a prior AA screening to be carried out before the works proceed, with the right of DAFM to 
intervene to require AA to be carried out, and a licence application to be made for the proposed 
‘thinning’ activity.   For public and larger forests, it would be most efficient to define and assess 
the proposed thinning activities in a forest management plan or equivalent, subject to prior 
AA. This recommendation would require legislative amendments and significant preparatory 
work and assessment to set the criteria for the appropriate level of regulatory control for the 
‘thinning’ activities concerned.

2.9. Do not exempt forest roads 

Construction of a road is a class of project under the EIA Directive and therefore requires EIA screening 
and consent before the project is carried out. The EIA Directive does not distinguish between a public 
or private road, and the CJEU has held that a road internal to a wind farm is a ‘road’ for the purposes 
of the EIA Directive66. It is generally assumed, therefore, that a road internal to a forest would also 
be a ‘road’ for the purposes of the EIA Directive, as classes of project must be interpreted broadly to 
give maximum protection to the environment in accordance with the objectives of the EIA Directive. A 
forest road is also a project for the purposes of the Habitats Directive and is subject to a requirement 
for AA screening and prior authorisation.  

Forest roads have already been exempted from the planning system, and are subject solely to a licence 
from DAFM, following consultation with the prescribed bodies including the local roads authority. In 
Belgium, planning permission is required for the construction of forest roads. Proposed roads must 
also be incorporated into the initial afforestation permit application and amended subsequently if 
there are any necessary amendments to the road proposals. 

In Denmark, forest roads form part of the operational activities of a forest. They must therefore be 
provided for in the pre-assessed, pre-approved forest management plan, and notified to the Danish 
EPA. The EPA has 28 days to determine whether the forest owner should be required to apply for 
consent (subject to AA, and EIA if required). This is like Permitted Development Rights in Scotland. 

In Scotland, unless an EIA is required (subject to screening) Permitted Development Rights provide 
that, subject to giving 28 days prior notice to the planning authority, forest road works can be carried 
out. The notice must include the detailed plans to enable the planning authority to decide whether 
an application is needed. There are many benefits to the Permitted Development Rights approach, 
which could be introduced to the Irish planning system in due course, but it would require significant 
legislative intervention and change to Ireland’s planning system. Accordingly, it is not considered 
practical to recommend adopting the Scottish approach to forest roads at this time. Permitted 
Development Rights could be considered as a longer-term planning reform.  
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13. It is recommended that DAFM adopts procedures to ensure that forest road applications are 
considered in combination / parallel with any associated application for afforestation or felling 
or thinning licence, as applicable, to ensure that foresters can carry out the road development 
when it is required, particularly where the other activity is contingent on the road being in place 
for planting, thinning, or felling, as the case may be67. It is recommended that the potential 
location of the forest road and access to the public road is considered in combination / parallel 
with the initial afforestation licence application, to ensure that any potential access or haul route 
difficulties which may arise at the felling or thinning stage are identified before afforestation is 
authorised. 

14. It is recommended that DAFM considers whether there is any category of forest road which 
might be considered lower risk, from an environmental and social perspective. Assuming there 
is, it would need to be verified through environmental assessment (using criteria set out in 
the SEA/EIA/Habitats and Water Framework Directives) that a forest road of that type or scale 
is objectively a low environmental risk, subject to any site-specific considerations, such that 
it merits a permit procedure involving less control than a full licence. In each case it will be 
necessary for a prior AA and EIA screening to be carried out before the works proceed, with the 
right of DAFM to intervene to require AA or EIA to be carried out.    

2.10. Do not adopt a single integrated licence for all forestry activities

From the forestry sector perspective, there may be a benefit in having a single integrated licence, 
covering all aspects of forest management ranging from initial afforestation to final harvesting and 
replanting. 

There are several reasons why, from a regulatory perspective, this is neither practical nor implementable. 
An EIA screening (or EIA) and a prior AA would be required prior to the grant of a single integrated 
licence. The AA process would require all the aspects of the proposed project to be defined at the time 
that the AA is carried out. An AA cannot have gaps or lacuna and must leave no reasonable scientific 
doubt remaining as to the absence of adverse effects on any European site, at the time that the AA is 
carried out68. The proposed project would have to be defined in detail. Any conditions to be attached 
to the licence would have to be sufficiently detailed and prescriptive to ensure that no unforeseen 
significant effects would arise which had not been the subject of the prior AA. It would be virtually 
impossible to identify, describe, or assess the likely cumulative effects which could arise with other 
plans or projects in the area over the lifetime of the licence. Every environmental assessment depends 
on prediction, but the longer the timespan between the initial grant and the activities the subject of 
the licence, the more difficult it is to be certain as to the absence of adverse effects. There could be a 
material concern that the initial AA determination may not still hold true69.

Under the EIA Directive, the ‘project’ to which the EIA obligations attach is the project for which consent 
is sought. There is an obligation to assess the ‘whole’ project, which will incorporate all aspects of a 
project which are functionally interconnected and/or interdependent70. Any potential future works 
only need to be assessed to the extent reasonably practicable. A single integrated licence approach 
would frontload EIA requirements to a stage at which not all technical details would be known, and 
it would therefore be difficult to fulfil all the EIA screening obligations at that stage. It would also 
frontload the cost and workload associated with such applications. 

15. It is not recommended to introduce a single integrated ‘once-off’ approach to the licensing of 
forestry.  

2.11. Adopt forest management planning for larger forests and at the option of foresters

A forest management planning approach may facilitate the advance assessment and approval of 
works and activities of a recurring nature which are anticipated to be required to be carried out 
within the forest over a specified period.  This could, potentially, include recurring ‘thinning’, so long 
as there is sufficient detail and certainty to allow AA screening or AA to be carried out prior to the 
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approval of the plan, as well as a check on whether the works would have any implications for water 
quality, in accordance with Article 4 of the Water Framework Directive. A forest management planning 
approach requires ongoing engagement on the part of DAFM, including effective monitoring of the 
implementation of plans on the ground, and enforcement action to ensure accountability for non-
compliance. It is, therefore, recommended for larger forests and at the option of foresters who have 
the resources to keep the forest management plan up-to-date.

16. It is recommended that DAFM considers a forest management planning approach for certain 
regular recurring forestry activities, subject to DAFM being satisfied that it has the necessary 
resources to ensure active engagement as well as effective monitoring and enforcement of the 
plans, as assessed and approved.  

2.12. Adopt emergency response standards and plans

In Belgium, a derogation exists under the Forestry Code for urgent felling, which may be authorised 
by a government official with delegated authority. In Scotland, Regulations exempt certain types 
of felling, and there is an expedited or ‘fast-track’ procedure licence applications to address storm 
damaged forests. 

The EIA Directive provides that Member States may, through their national laws, disapply the EIA 
Directive to projects which respond to a civil emergency if the Member State decides that applying the 
EIA Directive would have an adverse effect on the environment. The Irish High Court has held that this 
provision applies only to projects responding to an unforeseen emergency, not to projects intended 
to avoid foreseeable emergencies71. The Habitats Directive and Birds Directive make no provision 
for projects responding to emergencies72. The Water Framework Directive provides a very limited 
derogation in response to extreme force majeure events. 

17. It is recommended that DAFM consult with the forestry sector and other key stakeholders and 
prescribed bodies on standard emergency response procedures, which will guide foresters 
planning for and responding to foreseeable emergencies such as storms, fire, disease etc.  
Standards may be subject to prior SEA screening and AA screening/AA, as required, prior to 
adoption. An afforestation licence application would be accompanied by a proposed emergency 
response plan, prepared in accordance with the standards. Once assessed and approved, it 
would be up-dated periodically (e.g. 3-5 years) or as frequently as required to take account of 
changes to the forest and the receiving environment and the different emergency risks which 
may emerge as the forest matures. The proposed emergency response plan would be part of 
the project that is assessed before the afforestation licence is granted. 

18. It is recommended that, pursuant to recommendation 14, the Forest Regulations may be 
amended to expressly exempt from the requirement for a licence any emergency works which 
are carried out substantially in accordance with an approved emergency response plan. DAFM 
should be given prior notice before the commencement of emergency works, and DAFM should 
reserve the right to step in and require a licence application to be made where it considers that 
there are likely significant effects which must be appropriately assessed before the works are 
carried out.  

19. It is recommended that the standard conditions to be attached to an afforestation licence 
should include an obligation to give DAFM prior notice of any proposed emergency works, and 
that such works shall be carried out substantially in compliance with the emergency response 
plan as assessed and approved by DAFM. 

2.13. Facilitate training and education for DAFM Inspectors and other decision-makers

DAFM Inspectors play a pivotal role in the licensing process and are primarily responsible for carrying 
out the initial AA screening process and determining whether there is substantial compliance with 
applicable standards and procedures. While it is not a requirement that the person carrying out AA 
screening is a ‘competent expert’ with relevant ecological expertise, a screening determination must be 
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based on objective scientific information, including when determining any relevant source-pathway-
receptor connectivity. The validity of the entire licensing decision may be determined by the initial AA 
screening determination made by the DAFM Inspector73. The High Court has held that this involves, 
firstly a fact-specific examination and secondly the measuring of those specific factual matters against 
the generic scientific standards74. The person carrying out the AA should have sufficient expertise to 
understand the relevant scientific standards. 

20. It is recommended that DAFM Inspectors and other personnel directly involved in decision-
making are provided with regular access to relevant training opportunities, both internal and 
external, to keep abreast of relevant developments in EU and domestic environmental law, and 
the appropriate methodological approach to carrying out screening for AA and screening for EIA 
(where applicable) and assessing the implications for water quality and species. All personnel 
involved in the preparation of licence decisions would benefit from periodic refresher training 
on the duty to give reasons under section 7(3) of the Forestry Act and Regulation 21(1)(b) of the 
Forestry Regulations, which will include the reasons for the AA screening / AA determination. 

2.14. Amend the Forestry Act and Regulations

The Forestry Act and Regulations may be amended as follows:

21. The Forestry Act may be amended to expressly provide that the Minister may prepare and adopt 
a national forestry plan or strategy, and that any such plan or strategy may be subject to periodic 
review. The Act could provide for the matters that may be considered in the Forestry Plan, and 
that regard should be had to the Plan in determining licence applications. 

22. The Forestry Regulations should be amended to ensure that the EIA requirements are fully 
consistent with the EIA Directives, as may be amended from time to time. This might be most 
effectively achieved by cross-referring to the relevant parts of the Planning and Development 
Regulations 2001, as amended, particularly in relation to the information to be submitted for 
the purposes of screening, the screening criteria, and the information to be contained in an 
EIAR. Article 21 of the Forestry Regulations should be amended to mirror Articles 9 and 11 of 
the EIA Directive.

23. Part 8 / Regulation 19 of the Forestry Regulations, inserted by SI 31/2020, should be revoked as 
unnecessary / inconsistent duplication of the Habitats Regulations (SI 477/2021, as amended by 
SI 293/2021). The Forestry Act 2014 is subject to the Habitats Regulations.

24. The Forestry Regulations should be amended to provide that “a person shall not be entitled solely 
by reason of a licence or other authorisation under [Forestry Act/Regulations] to carry out any such 
activity” – equivalent to section 34(13) of the Planning and Development Act 2000, as amended75.

25. The Forestry Act/Regulations may be amended to prescribe standard licence conditions and/or 
the matters which may be subject to a condition. 

26. The Forestry Act/Regulations may be amended to prescribe interim and final time-limits for 
decisions on licence applications, including where EIA and AA are involved, and to amend the 
prescribed periods for public consultation to ensure that they are ‘at least’ 30 days where EIA / 
AA is required in the first instance, with potentially shorter periods for more limited consultation 
on further information (with the applicable period to be determined by the Minister having 
regard to the volume of material / complexity of the issues). 

27. The Forestry Act/Regulations may be amended to expressly provide that natural regeneration 
does not require a licence.
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28. The Forestry Regulations should be amended to provide that an appeal should state, briefly, the 
grounds of appeal and the factual and legal matters relevant to the appeal.

2.15. Keep the Reference Report updated

The Reference Report flags emerging legal developments, including pending CJEU rulings and areas of 
legislative uncertainty, which are likely to be clarified in the coming months. As more Recommendations 
and policy changes emerge in Project Woodland, DAFM would gain most benefit if it keeps the 
Reference Report updated. 
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