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Overview

u Focus on social housing system

u Issues arising from casework

u Access to justice- what do we mean.

u Link between access to justice and housing rights

u Conclusion



Why a right to housing in the Constitution-
some reflections on social housing system

u Local authorities have significantly diminished role as social housing providers/ managers and 
current legislation is no longer an adequate safety net;

u State has outsourced social housing provision (private sector and AHBs). Private sector particularly 
unfit to address the needs of disadvantaged groups such as Travellers, Roma and Persons with 
Disabilities. 

u Homeless organisations now embedded with local authorities and have become major service 
providers in the sector- so less scope for independent challenge to policy in the area and 
independent advocacy.

u No standards or security of tenure in homeless accommodation (s.10 Housing Act 1988)- despite rise 
in families living in such accommodation over an extended period.

u Travellers overrepresented amongst official homeless figures, and not counted at all where living in 
overcrowded accommodation and/or living without services.

u Persons with disabilities living in institutional settings- not counted as homeless- despite policy of 
decongregation.

u No regulations as regards standards on halting sites including in relation to the provision of mobile 
homes/caravans. Legislation does not reflect range of Traveller accommodation options- esp. group 
housing.



Why a right to housing in the Constitution-
some reflections on social housing system

u Significant progress in relation to protection from arbitrary evictions (McDonagh v 
Clare County Council & Art 40.5- “It seems clear that Article 40.5 requires that any 
decision leading to the loss of one’s dwelling must be capable of being subject to 
review by an independent tribunal such as a court.”)- but “criminal trespass law” 
and s.10 of the Housing (Miscellaneous Provisions) Act 1992 still allow for evictions 
of Travellers without a Court process and no requirement for legal aid.

u Arbitrary approach to Garda vetting in relation to allocation of social housing-
particular impact on Travellers & Ors.

u Little transparency regarding  prioritisation and allocation of social housing-
discrimination is easily concealed and often not even recognised.

u Limited accountability- judicial review is the only means to challenge decision of 
LA- very few JRs in relation to housing and may not be an effective remedy in 
many cases- not a merits based review (e.g Crumlish v Donegal County Council 
[2020] IEHC 233/ Middleton v Carlow County Council [2017 IEHC 528 )



Why a right to housing in the Constitution-
some reflections on social housing system

u AHBs- Evictions through RTB without the same safeguards as local authority 
eviction process through the District Court (Housing (Miscellaneous Provisions) 
Act 2014).

u “Housing crisis” has insulated decisions makers from challenge- moves issue 
from exploration of rights to allocation of resources ( e.g removal for refusal).

u FLAC phone line & Clinic- Approx 5% of queries relate to housing/ Landlord & 
Tenant (excludes mortgage debt). Very difficult to resolve many of these 
issues as most only amenable to JR.

u FLAC Case work- Roma clinic- 33% housing issues (reduced during Covid
restrictions) & Traveller Legal Service (since 2020)- 63% Accommodation issues 
(incl. evictions)



Constitutional Right to Housing – multi 
faceted, complex but essential

u Justiciable 

u Equality proofed 

u Core minimum standard of rights

u Recognise link between housing and other constitutional rights- Art 40.3/ Art 
42 A/ Education/ Family/ Autonomy (O’Brien v Wicklow County Council, 
Unreported Costello J. 10 June 1994 / O’Donnell v SDCC, SCt. 2015 IESC 28 )

u Accountability/ Transparency

u Vindication of the right must include effective remedies



What is Access to Justice

u FLAC’s view of access to justice is that is exists on a continuum and includes 
information, legal advice, advocacy, access to the courts, access to effective 
remedies and fair and just laws.

u Access to justice cannot be measured by reference to those who do access 
the Courts/Quasi judicial bodies, but rather by reference to those who don’t-
and we have no measure on that. FLAC’s work shows that legal problems are 
clustered- with one problem cascading into others.

u Civil Legal Aid Scheme review- needs a root and branch examination rather 
than amendment. Important in the context of housing rights.

u Pro Bono initiatives are not a replacement for adequate access to justice



Why is access to justice important in the 
context of housing

The UN Special Rapporteur on Housing has identified the global housing crisis as a 
global crisis in access to justice:

“Violations of the right to housing are as much failures in the administration of 
justice as they are failures of housing programmes. If those living in inadequate 
housing and in homelessness have no access to justice, they are deprived of 
agency to bring violations to light, to address root causes or ensure appropriate 
responses. They are unable to challenge the policy choices  and decisions that 
created the conditions in which they live.”

Access to justice for the right to housing, 15 January 2019, A/HRC/40/61

https://www.undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F40%2F61&Language=E&De
viceType=Desktop&LangRequested=False

https://www.undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F40%2F61&Language=E&DeviceType=Desktop&LangRequested=False


Why is access to justice important in the 
context of housing

u “Victims of violations of the right to adequate housing are among the most 
marginalized groups in society. They face a range of barriers to accessing justice, 
including challenges related to literacy, education, poverty, discrimination, 
access to legal representation and ability to navigate complex legal and 
administrative systems. Where legal aid is available, it is often unavailable for 
housing cases and rarely available to advance substantive claims to the right to 
housing. Lengthy delays in cases being heard and decided means that access to 
justice may be too late to be effective for those in the most dire 
circumstances…States must take all reasonable measures to overcome these 
barriers and ensure the widest possible enjoyment of access to justice for the 
right to housing. Mobile courts can provide access to justice in remote areas and 
legal assistance should be provided through community outreach, combined with 
community legal education about the right to housing and how to claim it. The 
right of access to justice for the right to housing requires distinctive approaches 
for different groups.”

The UN Special Rapporteur on Housing – at para 45.



Why is access to justice important in the 
context of housing

u Creates greater accountability at a policy and administrative level

u Assists transparency and understanding of rights

u Leads to better administrative processes

u Allows for clarification and refinement of the right through the Courts

u Individual outcomes through the Courts have a collective benefit- serves the 
public interest

u Access to appropriate accommodation is fundamental to the vindication of 
other fundamental rights



Access to justice -revisited

u Information- CIB (statutory information and advocacy provider) and NGOs 
(ILCs/ Threshold/FLAC) – little published information on housing entitlements 
& marginalised groups may not access information through mainstream 
providers

u Advocacy (CIBs & NGOs)- but no formal advocacy structures in social housing-
contrast with social welfare system of reviews and appeals

u Legal advice (ILCs and LAB)- resources and timing

u Access to effective remedies (Ombudsman/OCO/WRC/ Other ?)

u Access to the courts (Private practitioners, ILCs & LAB)

u Legal Aid must be targeted and specialised and include promotion of 
awareness of rights and community education- UN special rapporteur)



Do we need a Housing Tribunal for 
individual complaints?

u Constitutional right to housing expressed in statutory form and administered 
through local authorities

u Quasi Judicial Housing Tribunal – modelled along the lines of the RTB/WRC or 
internal review mechanism such as SWAO, or Dept. of Education s.29 process 
(Must take into a/c Zalewski judgment & work of Law Reform Commission)?

u Scope- social housing/AHBs/statutory entitlements/ administrative decisions 
or tribunal for all housing matters incl. repossessions?

u Accessibility- inquisitorial v adversarial/role for advocates/organisations/LAB

u Expertise

u Published decisions.

u Route of Appeal to Courts- Legal Aid



Litigation and a Constitutional Right to 
housing

u The Courts give form and substance to our rights- and act as the guardian of 
our constitutional rights. A right is not a right unless it can be claimed and 
enforced.

u Cases that raise a breach of constitutional rights that are not amenable to 
adjudication by quasi judicial body, must find an avenue to the Courts

u Constitutional right to housing for the benefit of society as a whole but 
enforcement through Courts becomes the burden of one person

u Expand standing rules to allow for collective actions- European Social Charter 
(Revised)

u IHREC & own name proceedings- possibility of particular statutory role in 
relation to  a right to housing

u Modification of legal aid rules to ensure that housing issues are not excluded



Conclusion- Airey v Ireland, ECtHR, 9 
October 1979

u Appropriate to recall the seminal decision in Airey v Ireland, as the rationale 
applies to all rights issues. “The Convention is intended to guarantee not 
rights that are theoretical or illusory but rights that are practical 
and effective ” Judgment at para 24

u [H]indrance in fact can contravene the Convention just like a legal 
impediment. Furthermore, fulfilment of a duty under the Convention on 
occasion necessitates some positive action on the part of the State; in such 
circumstances, the State cannot simply remain passive and "there is ... no 
room to distinguish between acts and omissions". The obligation to secure an 
effective right of access to the courts falls into this category of duty.” at 
para. 25



Airey v Ireland

u “…………….Article 6 para. 1 (art. 6-1) may sometimes compel the State to 
provide for the assistance of a lawyer when such assistance proves 
indispensable for an effective access to court either because legal 
representation is rendered compulsory, as is done by the domestic law of 
certain Contracting States for various types of litigation, or by reason of the 
complexity of the procedure or of the case.”

u Why would we say any less for a constitutional right to housing?



Thank you



Irish Traveller Movement 

Traveller Accommodation Crisis and the Potential 
Impact of a Constitutional Right to Housing
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What we will be covering today:

● The impact of the Traveller accommodation crisis

● Some of the necessary considerations to ensure a constitutional right to
housing would contribute to ending the Traveller accommodation crisis

● Other policy commitments that need to be realised in tandem



Introduction to the Housing
(Traveller Accommodation) Act,1998

The Housing (Traveller Accommodation) Act, 1998:

● Provided the legislative framework for delivery of Traveller
accommodation by local authorities

● Included provisions to carry out assessments of accommodation need and
to prepare plans (Traveller Accommodation Programmes) for the delivery
of Traveller accommodation every 5 years

● Included provisions to establish National and Local Traveller
Accommodation Consultative Committees



The Traveller Accommodation Crisis in Context 

Overrepresentation in Homelessness Figures

● Travellers make up less than 1% of the overall population in Ireland but:
● In 2019, 25% of children living in emergency accommodation outside of Dublin

were Travellers, 13% of homeless adults were Travellers
(RTE Investigates, 2019)

● In Galway City in September 2019, Traveller families accounted for 50% of all
homeless families presenting to the Council
(IHREC Equality Review, 2021))

Hidden Homelessness and Inadequate Accommodation
● 39% of Traveller families are living in overcrowded accommodation
● 24% in housing deprivation

(IHREC & ESRI Monitoring Adequate Housing in Ireland, 2021)

● 529 Traveller families living on unofficial sites often without access to basic facilities
(DHLGH figures, annual estimate of Traveller accommodation)



Impact on Children 

Ombudsman for Children’s Office Report, No End in 
Site 2021

● 140 people using facilities designed for 40. 
● Unacceptable risk of life due to proximity of homes and overloaded 

electricity system. 
● Higher rates of respiratory and skin conditions

“Walking up to school you see all the rats… They would be 
running up and down the walls of the trailer” 

“It feels like an abandoned place that people forgot about, it’s 
like we’re forgotten, we feel like garbage”
(child, aged 12)

Investigation findings: 

● Failure to consider best interests of children
● Failure to comply and implement the minimum requirements of the 

TAPs which place a statutory duty on local authorities 

Similar conditions exist throughout the country 



Causes of the Traveller Accommodation Crisis 

● Historic and contemporary context of systemic racism and discrimination 
leading to sustained objections to Traveller specific accommodation at local 
level. 

● This is facilitated through the Part 8 Process, where elected representatives 
vote on developments. 

● Overreliance on HAP as exit path from homelessness, given the 
discrimination faced by Travellers in private rental sector 

● Between 2008 and 2019, 72 million euro of the Traveller accommodation 
budget went unspent and just 68% of planned accommodation was 
delivered upon

● Lack of national monitoring and evaluation of planning and delivery of 
Traveller Accommodation Programmes  



In light of this, what are some of the necessary considerations in the 
conversation on the right to housing to ensure it has a meaningful impact 
for Travellers? 

● Recognition that there is no one-size-fits-all approach to housing
● Equality proofed
● Cultural adequacy as characteristic of adequate housing
● Nomadic provision

The right to housing must be enshrined and progressively realised
in tandem with other government commitments, implementation of the 
recommendations of the Traveller Accommodation Expert Review including:

● establishment of independent 
National Traveller Accommodation Authority

● Bypassing of Part 8 vote 
● Repeal of the Criminal Trespass Legislation 



Statutory Housing Rights and

Discrimination within Housing - The
impact of a right to housing for ethnic

and  racial minorities in Irelandi

Aoife Kelly-Desmond, Managing Solicitor, Mercy Law Resource Centre

Introduction

This paper considers the potential impact of a constitutionally recognised right to housing for ethnic

and racial minority groups in Ireland. It first examines the overall impact of recognition of this right

for Irish society, in particular through a shift toward a rights-based approach to housing policy and a

rebalancing of the Constitution. It then considers the specific position of ethnic and racial minorities.

A rights-based approach to housing

In the hierarchy of human needs, shelter is as fundamental to survival as food and water. In the

modern world, more than just mere shelter is required to meaningfully participate in society. A safe,

secure home is central to the dignity of each person and provides a foundation for life. Recognition of

a right to housing in the Constitution of Ireland (the Constitution) would be an important

acknowledgement that, as a society, we believe everyone has a right to be able to meet this

fundamental human need.

Given the essential role of the home in our lives, matters concerning housing often impact on the

human rights of individuals. However, current housing policy takes a mostly economic perspective,

viewing housing primarily as a commodity.ii Recognising a right to housing in the Constitution would

initiate a shift toward a rights-based approach in Irish housing policy.

A rights-based approach is appropriate in this context because matters concerning housing directly

affect individual human rights. Every person in society requires accommodation, making the right to
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housing truly universal in application. A rights-based approach to housing would therefore benefit

everyone. However, it would be particularly impactful for those most at risk of having their rights

infringed, such as ethnic and racial minorities who are more likely to experience housing crisis in

Ireland.iii Further, this shift would be in line with international discourse. In recent years, concerns

have grown worldwide regarding the risks inherent in viewing housing solely through an economic

lens. In 2019, the UN Human Rights Office launched a worldwide movement to shift considerations

of housing to a rights-based lens, rather than a purely financial one.iv

Rights concerning housing are already part of the broader human rights framework in Ireland. Many

international instruments that Ireland is party to or has ratified recognise a right to housing or

related/ancillary rights, both generally and with respect to particular groups.vInfringements of the

European Convention on Human Rightsvihave been successfully raised before the Irish superior

courts  in housing matters.vii Existing constitutional rights are often at issue in housing matters,

particularly  in situations of housing crisis. For example, prolonged homelessness and chronic

housing instability  for families with children may infringe on the natural and imprescriptible rights of

the child under  Article 42A of the Constitution. In extreme cases, unsuitable housing conditions may

infringe on  personal rights under Article 40.3.1, such as the right to bodily integrity.viii

However, the Constitution does not presently recognise a right to housing. As discussed further

below, the result of this gap is that property rights and housing rights are imbalanced in the

Constitution. Recognising an express right to housing is essential to rebalance the Constitution and

place rights at the centre of housing policy.

The balance of rights

The Constitution is fundamentally unbalanced in its approach to housing and property. While there

is express protection for private property rights under both Article 43 and Article 40.3, no equivalent

right to housing is expressed anywhere in the Constitution. Further, the Irish courts have been

unwilling to recognise a right to housing as an unenumerated right under Article 40.3.1.ix This means

that the starting point for legal analysis in respect of the regulation of land is from the perspective of

property ownership.

The Constitution recognises that property rights may be restricted in the interests of the ‘common

good’, but the baseline remains the private interest with the common good only relevant insofar as it

justifies the State in limiting these rights, which is a very complex analysis.x The balancing of

competing rights is a crucial element of many constitutional questions, and the issue of

‘discrimination’ between property owners and property users has been raised in important legal

cases  regarding the regulation of land.xi An expressly recognised right to housing would rebalance

the  Constitution to place these interrelated rights on an equal footing.
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The Constitution as a reflection of society’s values

The Constitution is the fundamental law of Ireland and has a crucial role in reflecting society’s values.

A 2020 survey carried out by the Irish Human Rights and Equality Commission found that 82% of

people in Ireland consider housing to be a basic human right.xii Reflecting this in the Constitution

would send an important message about our priorities as a society.

Moreover, it would have a real impact on the State’s approach to tackling the housing crisis and to

housing overall. Constitutional amendments cannot dictate granular policy, and the right to housing

is no different. Recognition of the right would not direct any specific housing policy. Rather, it would

provide a ‘floor’ of legal protection for this basic human need when the State is carrying out its

duties.xiii This ‘floor’ is most crucial for those in vulnerable groups at the margins of society who are

at greaterrisk of homelessness and chronic housing instability. This is particularly important for ethnic

and minority groups who may face housing discriminationxiv and intersectional challenges.

The disproportionate impact of the housing crisis on minorities

Mercy Law Resource Centre has frequently highlighted the barriers faced by ethnic and racial

minorities seeking to access housing and homeless services.xv Minority groups are overrepresented

in homeless populations and are more likely than the majority white-Irish population to be in

precarious or unsuitable accommodation. This is reflected in a 2018 study by the Irish Human Rights

and Equality Commission and the Economic and Social Research Institute (the 2018 Report).xvi Among

other things, the 2018 Report found that non-white Irish nationals are 1.7 times more likely to

experience housing deprivation than Irish nationals and 2.5 times more likely to live in overcrowded

housing, and that black people in Ireland are five times more likely to report housing discrimination

than white people.



Comparative census data indicates that a higher proportion of the homeless population are non-Irish

nationals compared with the general population – while making up 11.6% of the general

population,xvii they comprise 14% of the homeless population.xviii Bi-annual counts carried out in the

Dublin area  between November 2020 and April 2022 found an average of 15% of rough sleepers at a

given time were not Irish citizens (albeit this has been a decreasing trend over time).xix A separate

report by the  Dublin Region Homeless Executive found that 33% of families entering homelessness

during 2017  were headed by a non-Irish national.xx

In relation to specific minority groups in Ireland, members of the Traveller Community are

significantly  overrepresented in the homeless population and face discrimination in respect of

accessing adequate
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housing. The 2018 Report stated “while they represent less than 1 per cent of the Irish population

they  make up 9 per cent of the homeless population. Travellers also experience the highest levels of

discrimination: they are almost ten times as likely to report discrimination in access to housing as the

White Irish population, even after education and labour market status are held constant.”xxi A

separate 2018 study found that 6% of the Roma population in Ireland is homeless and almost 45%

have had a  previous experience of homelessness.xxii Meanwhile estimates by the Council of Europe

indicate that  Roma people make up less than 1% of the population of Ireland.xxiii

The empirical evidence is abundantly clear that ethnic and racial minorities in Ireland are

disproportionately impacted by the housing crisis. Any situation where the weight of societal and

policy failures fall more heavily on minority groups raises concerns regarding the potential violation

of human rights. Reframing the narrative of the housing crisis through a rights-based lens would be a

powerful tool to correct such injustices.

As the housing crisis in Ireland has dragged on, there is a risk that it becomes ‘normalised’ and that

there is societal acceptance of a certain level of homelessness and housing instability. This is an even

greater risk for ethnic and racial minorities who may already experience discrimination and

prejudicial  attitudes. Recognition of a constitutional right to housing would be a powerful statement

that  endemic housing crisis will not be accepted by Irish society.

Conclusion

Recognising a constitutional right to housing in Ireland would be a strong positive step to reflect

society’s values and to both address the current housing crisis and to safeguard against future crises.

It would support a long-term vision of a more inclusive, caring society and provide an enduring

protection for this basic human right into the future. This would benefit our entire society, and

particularly those in vulnerable groups such as ethnic and racial minorities that face greater barriers

to access safe and secure housing.



i Paper prepared for presentation at the Conference on a Referendum on Housing in Ireland, UCD Centre for
Constitutional Studies, 10 & 11 May 2022
ii See James Wickham, Cherishing all Equally 2017: Economic Inequality in Ireland; Chapter 3 - A home or a
wealth generator? Inequality, financialisation and the Irish Housing Crisis, Dr Rory Hearne (2017)
<https://www.tasc.ie/assets/files/pdf/cherishing_all_equally_2017.pdf>
iii Rafelle Grotti, Helen Russel, Éamonn Fahey and Bertrand Maître, Discrimination and Inequality in Housing in
Ireland (June 2018) <https://www.ihrec.ie/app/uploads/2018/06/Discrimination-and-Inequality-in-Housing-in
Ireland..pdf
iv The Office of the High Commissioner for Human Rights, “Housing is a human right, not just a commodity” (22

March 2019), <https://www.ohchr.org/en/stories/2019/03/housing-human-right-not-just-commodity> v The
Charter of Fundamental Rights of the European Union; The European Social Charter (noting Ireland has  opted
out of Article 31 on housing); The International Covenant on Economic, Social and Cultural Rights; The
Convention on the Rights of the Child; The International Convention on the Elimination of All Forms of Racial
Discrimination; the UN Convention on the Elimination of all Forms of Discrimination Against Women; The
European Convention on Human Rights.
vi As incorporated into Irish law under the European Convention on Human Rights Act 2003 vii For example,
Donegan v Dublin City Council and Ors [2012] IESC 18; Pullen & Ors v Dublin City Council [2008]  IEHC 379
viii Mercy Law Resource Centre, The Right to Housing in Ireland (May 2016) <https://mercylaw.ie/wp

content/uploads/2019/06/MLRC-Report-on-Right-to-Housing-in-Ireland-May-2016.pdf> ix For further
discussion of case law in this area see Establishing a Right to Housing in Irish Law: A research  report
conducted by Trinity FLAC in association with the Mercy Law Resource Centre,
<https://trinityflac.files.wordpress.com/2014/09/right-to-housing-research-project-final_1_.pdf> x See
further Home for Good, A Constitutional Referendum on a Stand-alone Right to Housing – Proposal on
wording for a Constitutional Amendment (October 2020)
<https://www.homeforgood.ie/assets/files/pdf/note_from_the_legal_sub
group_expanding_on_standalone_right__-_october_2020.pdf>
xi For example, Re Article 26 and Part V of the Planning and Development Bill, 1999 [2000] 2 IR 321 xii

Overwhelming Public Support for Human Rights Protections as Ireland Marks Human Rights Day
<https://www.ihrec.ie/overwhelming-public-support-for-human-rights-protections-as-ireland-marks-human
rights-day/>
xiii Ibid at note viii
xiv For a recent study on discrimination in the private rental market, see Egle Gusciute, Peter Mühlau & Richard
Layte (2022) Discrimination in the rental housing market: a field experiment in Ireland, Journal of Ethnic and
Migration Studies, 48:3, 613-634
xv Mercy Law Resource Centre, Minority Groups and Housing Services: Barriers to Access (March 2021)
<https://mercylaw.ie/wp-content/uploads/2021/03/ML_2020_Minority-Groups-and-Housing
Services_Report_D6.pdf>
xvi Ibid at note iii
xvii Census of Population 2016 – Profile 7 Migration and Diversity
<https://www.cso.ie/en/releasesandpublications/ep/p-cp7md/p7md/p7anii/>
xviii Census of Population 2016 – Profile 5 Homeless Persons in Ireland
<https://www.cso.ie/en/releasesandpublications/ep/p-cp5hpi/cp5hpi/>
xix Final Spring 2022 Report on people sleeping rough in the Dublin region (April 2022)
<https://www.homelessdublin.ie/content/files/Final-Spring-2022-Report-on-people-sleeping-rough-in-the
Dublin-Region.pdf>
xx Holly Morrin and Dr. Bernie O’Donoghue Hynes, A report on the 2016 and 2017 families who experienced
homelessness in the Dublin Region (April 2018) <https://www.homelessdublin.ie/content/files/A-report-on
the-2016-and-2017-families-who-experienced-homelessnessin-the-Dublin-Region.pdf> xxi Ibid at note iii
xxii Pavee Point Traveller and Roma Centre and the Department of Justice and Equality (2018) Roma in Ireland:

A National Needs Assessment <https://www.paveepoint.ie/wp-content/uploads/2015/04/RNA-PDF.pdf> xxiii

Roma in the EU – Ireland <https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting
discrimination/roma-eu/roma-inclusion-eu-country/roma-inclusion
ireland_en#:~:text=The%20Council%20of%20Europe%20estimates,0.9%25%20of%20the%20population).>
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