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PROVIDING FOR A RIGHT TO HOUSING IN THE IRISH CONSTITUTION 

 

Introduction 

 

Socio-economic rights, of which a right to housing is one, are sometimes 

distinguished from other types of rights on a chronological basis. Thus the first 

generation of human rights are the civil and political rights that came to prominence 

in the 18th century. Socio-economic rights are regarded as the second generation of 

rights and they emerged mainly in the latter half of the 20th century. It is sometimes 

suggested that socio-economic rights differ from civil and political rights in that the 

former require the State to take active steps, usually involving public expenditure, to 

realise the rights in question whereas in the case of civil and political rights, the 

State’s duty is simply to refrain from interfering with such rights and that this does not 

entail public expenditure. However, this distinction is not accurate in all contexts as 

the vindication of certain civil and political rights, such as the right to vote or the right 

to a fair trial, does require the State to spend public money.  

 

Socio-economic rights in the Irish Constitution 

 

While socio-economic rights emerged mainly in the latter half of the 20th century, in 

one respect the Irish Constitution, enacted in 1937, was prescient in this regard as 

Article 42.4 obliges the State to provide for free primary education, giving rise to a 

correlative constitutional right to free primary education. However attempts to secure 

legal protection for other socio-economic rights as implied constitutional rights 

foundered at the turn of this century when the Supreme Court indicated that the 

recognition of socio-economic rights was quintessentially a matter for the legislative 

and executive branches of government and not within the constitutional authority of 

the courts. Accordingly, if constitutional protection is to be afforded to the right to 

housing, this can only be achieved by way of a referendum making explicit provision 

for such a right in the Constitution.   

 

Possible approaches to amending the Constitution 

 

Precisely what the content of a right to housing should be is fundamentally a political, 

rather than a legal, issue and, as a lawyer, I do not have any expertise when it 

comes to determining what such a right should embrace. At present, there would 

appear to be at least two contending proposals.  

 

First, it is suggested that the Constitution should be amended so as to put beyond 

question the power of the Oireachtas to regulate private property rights in the interest 

of enhancing the provision of housing in the State. Article 43.1.1 acknowledges that 

every person has the natural right to the private ownership of external goods 

 

However Article 43.2 also provides: 
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1. The State recognises, however, that the exercise of the rights mentioned in the 

foregoing provisions of this Article ought, in civil society, to be regulated by the 

principles of social justice. 

2. The State, accordingly, may as occasion requires delimit by law the exercise of 

the said rights with a view to reconciling their exercise with the exigencies of the 

common good. 

 

There would appear to be some concern that any future legislation attempting to 

regulate the housing market by, e.g., enhancing the rights of tenants, runs the risk of 

being declared unconstitutional as an unjust attack on property rights. To address 

this concern, some argue that the Constitution should be amended to put legislative 

authority in this context beyond doubt. Implicit in this approach is the view that the 

provision of housing should be entrusted primarily to the market, with the State 

playing a secondary role of regulating that market in the interest of the common 

good. 

 

However, the better view among constitutional lawyers is that this concern that the 

Constitution is overly protective of property rights is misplaced and that the existing 

wording of Art.43 offers adequate protection for  legislative regulation of the property 

market. Thus, my colleague, Prof. Rachael Walsh, has written: 

 

 “[T]he balance of outcomes over time in Irish constitutional property rights 

 adjudication has favoured the public interest, not property rights. This clear 

 trend should cause owners to anticipate the likelihood of restrictions rather 

 than developing expectations of the continuation of the legal status quo. In 

 turn, this should minimise destabilisation where new measures that restrict 

 property rights are enacted.”1   

 

Hilary Hogan and Finn Keyes also argue that “there is little to suggest that the courts 

would view constitutional property rights as imposing a barrier to radical housing 

reform, should appropriate safeguards be included.”2  

  

Consequently, in my opinion, the legal case for this type of change to the 

Constitution is very weak. Moreover, as I will point out, any concerns about the 

extent of the power of the Oireachtas to regulate property rights would also be 

addressed in the second type of proposal providing for a constitutional right to 

housing and to which I now turn. 

 

                                                      
1 Rachael Walsh, Property Rights and Social Justice: Progressive Property in Action, (CUP, 
2021), at pp.247-8.   
2 See “The Housing Crisis and the Constitution” (2021) 65 Ir. Jur. (n.s.) 87, at p.88. 



The competing proposal for constitutional change is that the Constitution should be 

amended so as to impose a duty on the State to provide for the right of access to 

adequate housing. The Constitution of the Republic of South Africa is sometimes 

pointed to as an example of what is required. Section 26 of that Constitution 

provides: 

 

(1) Everyone has the right to have access to adequate housing. 

(2) The state must take reasonable legislative and other measures, within its 

available resources, to achieve the progressive realisation of this right. 

(3) No one may be evicted from their home, or have their home demolished, 

without an order of court made after considering all the relevant 

circumstances. No legislation may permit arbitrary evictions. 

 

As I have already mentioned, a decision to put this type of proposal to the People is 

a policy matter, rather than a legal issue. However, as a lawyer, I can offer some 

views as to how such a right might be protected here if the People decided to include 

it in the Constitution. 

 

Implications of amending the Constitution 

 

In analysing the implications of this type of amendment, it is helpful to use the 

tripartite classification of the State’s duties in respect of human rights devised by 

Henry Shue and others.3 These duties are the duty to respect, the duty to protect 

and the duty to promote or fulfill. The duty to respect obliges the State to refrain from 

interfering with human rights; the duty to protect requires the State to safeguard 

human rights from violations by third parties (and so human rights, including ESC 

rights, may be relevant to horizontal relationships between private parties in addition 

to the vertical relationship between the State and the individual); and the duty to 

promote or fulfill obliges the State to take positive steps to assist those who are 

unable, through their own efforts, to enjoy human rights.  

 

a) Duty to respect 

 

The right to housing should protect not only those without adequate accommodation 

but also those currently in occupation of such accommodation, though the latter are 

currently protected by the existing guarantee of the inviolability of the dwelling 

contained in Art.40.5 of the Constitution.4 The State’s duty to respect either of these 

rights should impose some limitations, therefore, on the State’s power to deprive a 

person of his/her existing accommodation. In practice, this issue will arise most often 

                                                      
3 See Basic Rights, Subsistence, Affluence and US Foreign Policy (2nd ed., 1996, Princeton 
University Press). 
4 Article 40.5 provides: “The dwelling of every citizen is inviolable and shall not be forcibly entered 
save in accordance with law.” 



where a housing authority seeks to evict a public sector tenant.5 Unfortunately a 

number of attempts to use the Constitution to protect public sector tenants facing 

eviction were unsuccessful. Section 62 of the Housing Act 1966 originally required a 

District Judge to issue an order for possession of a property once it was proven that 

the local authority had made a formal demand for possession of the dwelling in 

cases of rent arrears, where the dwelling was abandoned or where it was 

unoccupied. In State (O’Rourke) v Kelly,6 it was unsuccessfully argued that under 

the Constitution, the District Judge should have had some discretion to decide 

whether or not to grant the order of possession. In Dublin Corporation v Hamilton,7 

Geoghegan J held that the District Court did not have to have regard to the 

constitutional guarantee of equality in Art.40.1 or the tenant’s constitutional right to 

bodily integrity once satisfied that notice to quit and demand for possession had 

been duly served on the tenant pursuant to s.62. According to the judge, it was both 

reasonable and constitutional that there be available to a housing authority a rapid 

method of recovering possession of a dwelling provided by it without having to give 

reasons for so doing. In a third case, Byrne v Scally,8 Ó Caoimh J held that a public 

sector tenant facing eviction was not necessarily entitled to civil legal aid before the 

District Court as the proceedings involved were straightforward and relatively simple, 

involving the establishment of certain straightforward proofs.  

 

On a more positive note, the Supreme Court did rule in 2012 that s.62 was 

incompatible with the State’s obligations under the European Convention on Human 

Rights because the District Court had no jurisdiction under s.62 to determine issues 

of fact or mixed issues of fact and law relating to the decision of a housing authority 

to terminate a tenancy – Donegan v Dublin City Council.9 McKechnie J, with whom 

the other members of the Court agreed, said,   

 

[W]here a conflict of facts arises, which is required to be determined in relation 

to an alleged illegitimate infringement of article 8 [of the Convention], it is 

necessary that there be some independence between the decision maker and 

those, on either side, who make, support or seek to rely on the allegations in 

question. It is clear that any review undertaken in this regard must be 

performed by a person who is rationally unconnected to those whom I have 

mentioned.10 

 

                                                      
5 Though it could also arise in relation to the making of demolition orders in respect of unauthorized 
dwellings under the planning code. However in Meath Co. Co. v Murray [2017] IESC 25, 19 May 
2017, the Supreme Court, per McKechnie J, held that the objectives of the planning code could justify 
the demolition of an unauthorized dwelling. 
6 [1983] IR 58. 
7 [1999] 2 IR 486, [1998] 2 ILRM 542. 
8 High Court, 12 October 2000. 
9 [2012] 3 IR 600, [2012] 2 ILRM 233. 
10 [2012] 3 IR 600 at 656; [2012] 2 ILRM 233 at 276. See also Lattimore v Dublin City Council [2014] 
IEHC 233.   



In Webster v. Dun Laoghaire Rathdown Co. Co.,11 Hedigan J ventured further when 

he expressed the view, obiter, that the absence of an independent tribunal to 

determine the proportionality of an eviction even in the absence of a factual dispute 

between the parties might yet give grounds for a declaration of incompatibility in 

relation to s.62 though he concluded that the circumstances of the instant case did 

not support such a finding. 

 

Arguably in response to these developments, Part 2 of the Housing (Miscellaneous 

Provisions) Act 2014 now provides, inter alia, for new procedures for terminating 

local authority tenancies on grounds of breach of the conditions of the tenancy 

agreement, abandonment of the dwelling by the tenant or occupation of the dwelling 

without lawful authority.  

 

Before leaving this point, it is worth noting that in Meath Co Co v Murray,12 

McKechnie J said, at para.110, that “it is probable that the Convention does not add 

to what Article 40.5 of the Constitution ordains”, from which one might infer that the 

Constitution also requires that there be some independent mechanism for resolving 

factual disputes that arise between housing authorities and their tenants.13   

 

However it is questionable whether Art.40.5 offers any further protection beyond that 

identified in Donegan to public sector tenants. In Murray, which admittedly 

concerned the planning code and not public policy in relation to public housing, the 

Supreme Court, per McKechnie J, held that the public interest in maintaining the 

integrity of the planning code could justify an order for the demolition of an 

unauthorized dwelling and that rather than requiring the authorities to justify such an 

order, the focus of any legal inquiry should be on, inter alia, why such an order 

should not follow from the established evidence. A similar deferential approach to the 

enforcement of decisions of housing authorities would not result in any improvement 

of the current legal position of public sector tenants.14   

                                                      
11 [2013] IEHC 119, (22 March 2013) HC. 
12 [2017] IESC 25, (19 May 2017). 
13 In a recent case, Clare Co. Co. v McDonagh [2022] IESC 2, the Supreme Court, per Hogan J, held 
that, by virtue of Art.40.5 and Art.8 of the European Convention on Human Rights, a proportionality 
analysis would have to be employed where a local authority sought a mandatory interlocutory order 
directing Travellers to leave public lands on which they were trespassing. It should be noted, 
however, that this decision applies only to applications for interlocutory orders seeking the removal of 
trespassers from public land and not to applications for permanent injunctions to restrain such 
trespassing. 
14 In this context, it is worth noting that in Dublin City Council v Fennell [2005] 1 IR 604, the Supreme 
Court commented, at p.614, that s.62 of the Housing Act 1966 had survived constitutional scrutiny 
“not least because of the obvious need of a housing authority to be able effectively to manage and 
control its housing stock without being unduly restricted or fettered whilst so doing.” Note also that, at 
para.126 of the Murray judgment, McKechnie J commented that, notwithstanding the evolution of the 
concept of proportionality, the Supreme Court “should not embark on what might in effect be a further 
review of matters the determination of which is committed by legislative policy and statutory provision 
to stipulated bodies.” In the earlier case of Dublin Corporation v Hamilton [1999] 2 IR 486, Geoghegan 
J expressed the view, at p.493, that it would seem to be “both reasonable and constitutional that there 



 

An amendment to the Constitution along the lines of s.26(3) of the South African 

Constitution would, however, require that evictions of public and private sector 

tenants could only take place where the eviction had been sanctioned by a court and 

where the court had taken into account all relevant circumstances, including the 

tenant’s right of access to adequate housing. 

 

b) Duty to protect 

 

By virtue of the duty to protect the right to housing, the State would be expected to 

prevent third parties from infringing a person’s right to housing and this brings into 

focus the State’s duties to private sector tenants and mortgagors facing 

repossession proceedings taken by landlords or mortgagees.  

 

In three High Court cases, Sullivan v Boylan,15 Sullivan v Boylan (No.2)16 and Irish 

Life and Permanent v Duff,17 Hogan J took the view that Art.40.5 applied to private 

law relationships. However in Meath Co. Co. v Murray18 McKechnie J., with whom 

the other members of the Supreme Court agreed, sounded a note of caution in this 

regard and refused to endorse Hogan J’s description of Art.40.5 as “a freestanding, 

self-executing guarantee which applies to both civil and criminal proceedings and to 

both State and non-State actors alike” though he did accept that it applied in both 

criminal and civil law. He said: 

 

“Such a statement, in non-qualified and unconditional language, is of immense 

reach, with potential capacity to travel to destinations quite unknown. I would 

be concerned as to the consequences of such a step. It is not the fear of far 

reach that concerns me: rather it is, first, the creation of that potential from a 

base which I do not think justifies it, and, secondly, from the factual context of 

the instant appeal, where the provision cannot possibly prevail over the 

countervailing factors which are present. As a result, I think the preferable 

course would be that any widespread expansion from the Article’s traditional 

sphere of influence should be case driven and individually worked out.”19  

 

Nonetheless, this cautious approach does appear to leave open the possibility that a 

mortgagor or a private sector tenant could invoke Art.40.5 in the context of legal 

proceedings for eviction or repossession of a dwelling. To date, however, there has 

been very little judicial examination of this possibility and the focus of such caselaw 

                                                      
would be available to a housing authority a rapid method of recovering possession of any one 
dwelling provided by it without having to give reasons for so doing.’  
15 [2012] IEHC 389. 
16 [2013] IEHC 104, [2013] 1 IR 510. 
17 [2013] IEHC 43. 
18 [2017] IESC 25, 19 May 2017. 
19 At para.117. 



as exists in this area has been on procedures relating to repossession by a 

mortgagee rather than on the existence of any substantive defence to such 

proceedings. In Duff, Hogan J held that there must be a judicial procedure to 

determine whether a mortgagee is entitled to recover possession of a dwelling from 

a mortgagor who was defaulting on his loan while in ACC Bank Ltd v Fagan,20 Finlay 

Geoghegan J held that defaulting mortgagors were entitled to make submissions in 

opposition to an application for repossession.  

 

In two further High Court cases, McDonagh v Kilkenny Co. Co.21 and O’Driscoll v 

Limerick City Council,22 O’Neill and Feeney JJ respectively held that Art.40.5 could 

not justify unlawful trespass by families in need of accommodation.23 Though not 

directly in point, these decisions might presage a judicial reluctance to use Art.40.5 

to fashion substantive defences to actions for repossession of dwellings that would 

restrict the property rights of landlords or mortgagors. So one is left to conclude that 

the existing constitutional protection available to private sector tenants facing 

eviction or mortgagees facing repossession of their dwelling may be very limited. 

 

Again, an amendment to the Constitution along the lines of s.26(3) of the South 

African Constitution would enhance the legal protection available to mortgagors 

facing repossession by requiring a court asked to grant a repossession order to  take 

into account all relevant circumstances.  

 

c) Duty to promote or fulfill  

 

Finally, the duty to promote or fulfill would oblige the State to take positive steps to 

assist those who are unable to access housing through their own efforts.  

 

The Irish Constitution currently makes no explicit provision for such a duty and the 

Supreme Court decisions in T.D. v Minister for Education24 and Sinnott v Minister for 

Education,25 endorsing the view that issues of distributive justice fall outside the 

constitutional remit of the judiciary, effectively preclude any suggestion that there is 

an implied constitutional right to housing that would oblige the State to provide 

homeless people with adequate accommodation. Promoting a right to housing, 

therefore, in the context of the Irish Constitution would also entail providing 

enhanced constitutional protection for people unable to secure access to adequate 

accommodation.  

   

                                                      
20 [2013] IEHC 346. 
21 [2011] 3 IR 455. 
22 [2012] IEHC 594 
23 A position also endorsed by the Supreme Court in Murray at para.130. 
24 [2001] 4 IR 259. 
25 [2001] 4 IR 545. 



At the outset, it is worth noting that amending the Constitution in this way would 

impose a constitutional obligation on the State to make provision for social housing 

rather than leaving this entirely to market forces (though the State could also assist 

private developers in making provision for social housing). However this would not 

oblige the State to provide a house for everyone in the audience. The State’s 

obligations would be qualified by reference to its available resources. Moreover the 

State’s obligation would be to take reasonable legislative and other measures to 

achieve progressive realisation of the right to have access to adequate housing. 

 

The experience of the South African courts in applying s.26 of their Constitution 

arguably provides some guidance as to how the Irish courts would interpret the 

State’s duty to take positive steps to assist those unable to provide accommodation 

through their own resources if the Constitution was amended to provide for a right of 

access to adequate housing.26  

 

The leading case here is Government of the Republic of South Africa v. Grootboom27 

where the government had appealed to the Constitutional Court against an order of 

the High Court directing it to provide shelter to a number of homeless children and 

their parents. In total, some 900 homeless people were party to the original High 

Court proceedings and counsel for two amici curiae had argued that s.26 of the 

Constitution imposed an obligation on the executive to provide shelter to all of the 

respondents. 

 

Yacoob J, delivering the unanimous decision of the Court, held that the 

Constitutional Court could not interpret s.26 as imposing a duty on the government to 

provide a minimum essential level of shelter or accommodation as the Court did not 

have access to information identifying the needs and opportunities for the enjoyment 

of such a right. Instead he took the view that the question the Court had to decide 

was whether the measures taken by the government to realize the right protected by 

s.26 were reasonable. The reasonableness approach did leave considerable room 

for manoeuvre to the executive. He said,  

 
“A court considering reasonableness will not enquire whether other more 
desirable or favourable measures could have been adopted, or whether public 
money could have been better spent. The question would be whether the 
measures that have been adopted are reasonable. It is necessary to 
recognize that a wide range of possible measures could be adopted by the 
state to meet its obligations. Many of these would meet the requirement of 
reasonableness. Once it is shown that the measures do so, this requirement 
is met.”28 

                                                      
26 I provide a more detailed analysis of the jurisprudence of the South African Constitutional Court on 
socio-economic rights and its relevance to the Irish experience in Social Inclusion and the Legal 
System: Public Interest Law in Ireland (2nd ed., 2015), at pp.72-93. 
27 [2000] ZACC 26, [2001] 1 SA 46 (CC), 2000 (11) BCLR 1169 (CC). 
28 See para.41 of the judgment. 



 
He went on to say in determining whether a set of measures was reasonable, they 

must be balanced and flexible, making appropriate provision for attention to housing 

crises and to short, medium and long term needs and that a programme that 

excluded a significant segment of society could not be said to be reasonable. He 

continued,  

 
To be reasonable, measures cannot leave out of account the degree and 
extent of the denial of the right they endeavour to realise. Those whose needs 
are the most urgent and whose ability to enjoy all rights therefore is most in 
peril, must not be ignored by the measures aimed at achieving realisation of 
the right. It may not be sufficient to meet the test of reasonableness to show 
that the measures are capable of achieving a statistical advance in the 
realisation of the right. Furthermore, the Constitution requires that everyone 
must be treated with care and concern. If the measures, though statistically 
successful, fail to respond to the needs of those most desperate, they may not 
pass the test.29  

 
In the instant case, government policy did not make any provision for access to 

temporary relief for homeless people in crisis and while this might have been 

acceptable if there was a prospect of providing affordable housing for most people 

within a reasonably short time, this was not a realistic expectation taking into account 

the scale of the problem. Consequently the government was not meeting its 

obligations under s.26(2). Accordingly the Court granted a declaration that State 

policy did not comply with s.26(2), and that the State was obliged to devise and 

implement within its available resources a comprehensive and coordinated 

programme to realize progressively the right of access to adequate housing, 

including the provision of relief to homeless people living in intolerable conditions or  

crisis situations. The Court also noted that the Human Rights Commission was 

prepared to monitor and, if necessary, report on the efforts made by the State to 

comply with its s.26 obligations. 

 
One significant aspect of the Grootboom case is that the Constitutional Court 

rejected the argument that s.26 of the Constitution imposed what is referred to as a 

“minimum core obligation” on the government to provide shelter to all of the 

respondents in the case. This argument would have required the Court to determine 

minimum standards for the protection of the right to access adequate housing. 

Instead the Court relied on the criterion of reasonableness to evaluate whether the 

State had discharged its duties under s.26 and, as noted above, this gives the State 

some room for manoeuvre. In a subsequent case dealing with access to healthcare, 

Minister for Health v. Treatment Action Campaign,30 the Constitutional Court justified 

this approach by saying: 

 

                                                      
29 At para.44 of the judgment.  
30 [2002] ZACC 15; 2002 (5) SA 721; 2002 (10) BCLR 1033 (5 July 2002).  



“the courts are not institutionally equipped to make the wide-ranging factual 
and political enquiries necessary for determining what the minimum-core 
standards called for by the first and second amici should be, nor for deciding 
how public revenues should most effectively be spent… 
 
Courts are ill-suited to adjudicate upon issues where court orders could have 
multiple social and economic consequences for the community. The 
Constitution contemplates rather a restrained and focused role for the courts, 
namely, to require the state to take measures to meet its constitutional 
obligations and to subject the reasonableness of these measures to 
evaluation. Such determinations of reasonableness may in fact have 
budgetary implications, but are not in themselves directed at rearranging 
budgets. In this way the judicial, legislative and executive functions achieve 
appropriate constitutional balance.”31 

 

The South African caselaw also indicates that the State has a role to play where 

eviction by private landowners results in homelessness. In President of the Republic 

of South Africa v Modderklip Boerdery (Pty) Ltd.32 the Constitutional Court held that 

the State had to protect the property rights of landowners by assisting them in 

evicting unlawful occupiers of their land. At the same time, the State also had to 

ensure that where those evicted had not access to accommodation, they would be 

provided with some form of temporary accommodation pending a long term solution 

to their homelessness. So the State cannot wash its hands of the situation simply on 

the ground that the eviction is based on the rights of private parties.   

 

One significant lesson to learn from the South African experience is that the 

Constitutional Court has generally set its face against the use of the ‘minimum core’ 

standard of review which would require the courts to determine what the essential 

content of the right is, preferring instead to rely on what might be considered to be 

the more flexible criterion of reasonableness, though in some cases, the Court will 

use more searching standards of review.33 

 
What does the reasonableness standard require? Drawing on the case law, Brand 

suggests that state measures must be comprehensive, adequately resourced, 

reasonably conceived and implemented, balanced and flexible, capable of 

responding to intermittent crises and responsive to the extreme levels of deprivation 

                                                      
31 At paras.37-38. 
32 (2005) (8) BCLR 786 (CC). 
33 The following factors trigger more exacting standards of judicial review of State action or inaction 
relating to socio-economic rights – judicial enforcement of socio-economic rights already defined by 
the legislature, executive or state administration as distinct from enforcement of such rights where the 
judiciary are asked to define them; the involvement of historically marginalised or particularly 
vulnerable groups; the real adverse impact of state policy; the conduct of the parties to the litigation, 
particularly the State; the relatively low impact on resources; internal inconsistencies in State policy or 
unexplained contradictions between State policy and relevant evidence presented to the court; the 
urgency of the claimant’s needs; retrogressive measures; and intersection with other fundamental 
rights.   



of people in desperate situations, and publicised to all affected parties.34 He also 

noted that the Constitutional Court did not review initial budgetary decisions at 

macro-economic level but rather took the limits of existing budget allocations as a 

given. 

 

The advantage of this approach is that it recognises the primary responsibility of the 

legislative and executive branches of government when it comes to protecting socio-

economic rights but still gives the courts an important oversight role, particularly 

where State action, or inaction, produces an unreasonable outcome. Thus Coomans 

states:  

 
The main advantages of the reasonableness test as a standard of review 
relate to providing a flexible tool for assessing realisation of social and 
economic rights that takes into account the characteristics of the domestic 
situation and local context. In this sense it is a realistic standard of review. It 
recognises the key responsibility of the legislative and executive branches of 
government for the implementation of social and economic rights and the 
supervisory role of the judiciary. The government is granted a considerable 
degree of latitude. The reasonableness test acknowledges that the 
government is not required to do the impossible; however the Constitutional 
Court clearly holds the view that the government has constitutional obligations 
to realise social and economic rights.35    

 

One striking aspect of the South African experience for an Irish lawyer is that Irish 

judges have used a similar range of judicial review standards as their South African 

counterparts when dealing with socio-economic rights. Thus, the reasonableness 

standard was relied on by the Supreme Court in McHugh v. A.B. (Deciding Officer),36 

in declaring a provision in a ministerial order that permitted unmarried mothers to 

claim unemployment benefit but not disability benefit in addition to their unmarried 

mother’s allowance to be "demonstrably lacking in logic and unfair", the Court citing 

Cassidy v. Minister for Industry and Commerce37 as authority for the proposition that 

the power to make delegated legislation has to be exercised reasonably.  The same 

principle was relied upon by Egan J in The State (Kenny) v. Minister for Social 

Welfare38 to invalidate a provision in another ministerial order that had the effect of 

denying one class of lone mother the same level of welfare support as other classes 

of lone mother, the judge describing this arrangement as “oppressive and unjust”.   

 

                                                      
34 See “Socio-Economic Rights and Courts in South Africa: Justiciability on a Sliding Scale” in Coomans 
(ed.), Justiciability of Economic and Social Rights (Intersentia, 2006), at pp.21-3. 
35  Coomans, “Reviewing Implementation of Social and Economic Rights: An Assessment of the 
‘Reasonableness’ Test as Developed by the South African Constitutional Court” (2005) 65 Heidelberg 
Journal of International Law 167 at p.186. 
36 [1994] 2 IR 139. 
37 [1978] IR 297. 
38 [1986] IR 693.  



The Irish courts have also used the more intrusive standards of judicial review that 

feature in the South African case law. Thus, in reviewing the constitutionality of 

legislation and of executive action affecting constitutional rights, Irish courts rely on 

proportionality review. In this context, it is also worth noting that in Re Article 26 and 

the Health (Amendment) (No.2) Bill 2004,39 the Supreme Court indicated that 

legislation purporting to extinguish the rights of persons of modest means in the sole 

interests of the State’s finances could only be justified in “extraordinary 

circumstances.”40 Thus it seems that Irish courts, like their South African 

counterparts, may be able to vary the intensity of judicial review depending on the 

circumstances of the case.   

 
There are even occasional examples of Irish judges using a ‘minimum core 

obligation’ standard of review. Thus in Mongan v. South Dublin County Council41 and 

Ward v. South Dublin County Council,42 Barron and Laffoy JJ respectively asserted a 

jurisdiction to determine the minimum standard of facilities at official halting sites for 

Travellers, in both cases invalidating administrative orders requiring the plaintiffs to 

move onto specified sites because those sites did not meet the requisite minimum 

standards.  In a number of cases concerning children in State care decided during 

the 1990s,43 various High Court judges similarly indicated that State provision for the 

children in relation to accommodation or education did not adequately discharge the 

State’s legal obligations. In O'Donoghue v. Minister for Health44 in which O’Hanlon J 

held that children with severe or profound learning difficulties were constitutionally 

entitled to free primary education, comments that he made about the minimum 

standard of education to be provided to such children in relation to such matters as 

staff:student ratio, continuity and duration of education significantly influenced the 

subsequent State response to his decision. 

 

Thus the enactment by the People of a constitutional right of access to adequate 

housing should not present a novel challenge of interpretation to the Irish judiciary. 

However it will enhance judicial oversight of State policy in relation to housing, 

leading to improved decision-making on the part of policy makers. That this could be 

significant may be seen in the experience of children with severe or profound 

learning difficulty seeking improved educational provision by the State and in the 

experience of children in State care who were in need of secure accommodation. 

 

                                                      
39 [2005] 1 IR 105. 
40 Ibid., at p.206.  
41 High Court, 31 July 1995. 
42 [1996] 3 IR 195. 
43 See P.S. v. Eastern Health Board, High Court, 27 July 1994, F.N. v. Minister for Education [1995] 1 
IR 409, [1995] 2 ILRM 297, G.L. v. Minister for Justice, High Court, 24 March 1995; Comerford v. 
Minister for Education [1997] 2 ILRM 134. 
44 [1996] 2 IR 20.  



As already mentioned, in O'Donoghue v. Minister for Health,45  O’Hanlon J clarified 

that the State’s duty to provide for free primary education under Art.42.4 of the 

Constitution applied to all children, including children with severe or profound 

learning difficulties and as a direct result, the State began to improve educational 

provision for such children. In similar fashion, during the 1990s, various High Court 

judges clarified that the State owed a constitutional duty of care under what was then 

Art.42.5 of the Constitution to children in need of secure accommodation who were 

no longer in the care of their families. Again, this eventually led to improved State 

provision for such children. In both contexts, litigation invoking constitutional rights 

succeeded in compelling the State to attend to the needs of children that had hitherto 

been ignored by the State.  

 

An important point to note here, however, is that in both contexts, it was clear that 

the State had ignored the needs of the respective groups of children over a period of 

years. Where the State attempts to address socio-economic needs, the courts are 

likely to be more deferential in their approach, as can be seen in the second wave of 

litigation on the educational rights of children with learning difficulties, where 

attempts by parents to secure alternative educational provision for their children to 

that now offered by the State invariably failed when the courts adopted standards of 

rationality or reasonableness review in examining State policy.   

 

One final implication of the adoption of a constitutional right of access to adequate 

accommodation is that it would also address concerns about the extent of the power 

of the Oireachtas to regulate property rights, discussed in the earlier part of this 

paper. In Touhy v Courtney,46 the Supreme Court, per Finlay CJ, said that where a 

court is asked to consider the constitutionality of legislation that seeks to balance 

competing constitutional rights and duties,  

 

“The role of the courts is not to impose their view of the correct or desirable 

balance in substitution for the view of the legislature as displayed in the 

legislation but rather to determine from an objective stance whether the 

balance contained in the impugned legislation is so contrary to reason and 

fairness as to constitute an unjust attack on some individual’s constitutional 

rights.”47 

 

Thus, in the event of the People enacting a constitutional right of access to adequate 

housing, legislation seeking to balance that right against the property rights of other 

citizens will be upheld by the courts unless it can be shown that the legislation is so 

contrary to reason and fairness as to constitute an unjust attack on property rights. 

                                                      
45 [1996] 2 IR 20.   
46 [1994] 3 IR 1; [1994] 2 ILRM 503. 
47 [1994] 3 IR 1 at 47; [1994] 2 ILRM 503 at 514-5. 



This is a very deferential standard of review that leaves the Oireachtas with ample 

room for manoeuvre. 

 

Conclusion 

 

At the end of the day, the resolution of our current housing crisis lies in the provision 

of more houses. The enactment of a constitutional right of access to adequate 

accommodation as discussed above would, however, oblige the State to provide for 

access to adequate housing, it would enhance the ability of those in need of 

accommodation to bring pressure to bear on the State to ensure the delivery of such 

housing and it would also allay concerns about the power of the Oireachtas to 

regulate private property rights.  

 

Gerry Whyte, 

School of Law, 

TCD 
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1. INTRODUCTION 
 

Few topics have attracted as much attention in the comparative law literature as the 

constitutionalization of social rights. Over the past decades, constitutions around the world have 

come to protect a growing number of social rights. As the cold war era ideological divide over 

social rights has waned, social rights have become mainstream constitutional features that are 

found in the Global North and Global South, autocracies and democracies, and common law 

and civil law systems alike. By 2016, no less than 82 percent of all constitutions included the 

right to education, 71 percent protected access to healthcare, 65 percent protected the right to 

social security, and 42 percent provided a right to housing. 

What is more, these rights are increasingly enforced by courts, who have been formally 

empowered in many countries to scrutinize the political branches’ social spending for 

compliance with their constitution’s social rights protections (Gauri & Brinks 2008; Langford 

2008). In countries as diverse as Germany, Colombia and Kenya, national courts have issued 

opinions trying to enforce social rights (Langford 2008; Jung, Rosevear, & Hirschl 2015; Landau 

2012). For instance, courts have ordered emergency care regardless of ability to pay in South 

Africa, 1  demanded increased government spending on education in Indonesia,2  and limited 

school fees in India3 (Gauri & Brinks 2008 at 8-9). Even in the United States, long seen as a 

bulwark of libertarian values, social rights are enshrined in many state constitutions and have 

been enforced by state courts (Hershkoff 1999; Zackin 2013).  

The constitutionalization of social rights has generally been met with approval from 

academics and policy makers (Sunstein 2000 at 123, 2001 at 221; Landau 2012 at 190). Legal 

scholars used to debate whether it is appropriate for courts to enforce social rights (Sunstein 

1997, 2000; Cross 2001; Sen 2004; Davis 2012 at 1024), but a new wave of legal scholarship has 

now widely accepted that courts around the world are indeed in the business of social rights 

enforcement (Sunstein 2001; Langford 2008; Ray 2016). Political scientists, in the meantime, 

have started to use case studies to explore the impact of these decisions (Gauri & Brinks 2008; 

Hoffman & Bentes 2008; Landau 2012). Philosophers have argued that human capabilities 

                                                
1 Soobramoney v. Minister of Health, KwaZulu-Natal 1998(1) SA765 (CC) (South Africa). 
2 Judicial Review of the 2006 Budget Law Case Number: 026/PUU-III/ 2006 (Indonesia). 
3 Ankur Argawal v. Respondent: State of Madhya Pradesh and Others 2000 (India). 
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should part of the definition of economic development (Nussbaum 2011), and that social rights 

are key to promoting human capabilities (Dixon & Nussbaum 2012). Development economists, 

too, have generally looked favorably upon the constitutionalization of social rights (World Bank 

2006 at 3-4), because investments in human capital, through education or healthcare, are 

generally believed to be conducive to economic development (UNDP 1990 at 9). The World 

Bank has long held that, while its mandate excludes a focus on civil and political rights, it does 

seek to promote social rights (World Bank 2006 at 3-4). In short, as “the bottom billion” (Collier 

2007) of the planet still lacks access to basic necessities, the adoption of social rights has been 

widely regarded as an important way to improve access to social services for the poor (World 

Bank 2006 at 8; Gauri & Brinks 2008; Davis 2008 at 687; Young 2012 at 2).4  

But despite this widespread support for including social rights in constitutions, little is 

known on about whether these rights actually change how governments provide social rights-

related goods and services to their citizens. A handful of papers have started to explore the 

impact of social rights on related outcomes. More specifically, Edwards & Marin (2014) found 

no impact of the right to education on test scores in a cross-section of 61 countries; Matsuura 

(2013) found a that the right to health care was associated with reduced mortality rights in a 

panel covering 157 countries from 1970-2007; and Minkler & Prakash (2015) found that legally 

enforceable social rights reduced poverty in a cross-section of 201 countries. While these papers 

provide interesting insights, these correlations tell us little about whether social rights change 

government behavior. After all, adding a right to a constitution is unlikely to change slow-

moving structural characteristics of a country—such as poverty and child mortality—during a 

short period. Many of these characteristics take years, if not decades, to change, and are unlikely 

to be fully within a government’s control.5  

                                                
4 Social rights have not only become stronger at the national level, but also at the international level. The social rights 
from the International Covenant on Economic, Social and Cultural Rights have formally been declared “indivisible, 
interdependent, and interrelated” with civil and political rights (Vienna Declaration 1993; Whelan 2010; Davis 2012 at 
1020; Young 2012 at 6). Moreover, with the entry into force of the ICESCR’s first optional protocol, social rights are 
now enforceable by an international body, just like their civil and political counterparts.  
5 None of the existing papers theorize the mechanisms through which the constitution would affect slow moving 
structural country characteristics like poverty or infant mortality rates. What is more, existing work largely relies on 
cross-sectional analysis and makes limited attempts to identify a causal effect. Finally, all these papers use legal origins as 
an instrumental variable for constitutional rights, which is highly problematic since legal origins have been shown to 
affect human rights outcomes as well as judicial enforcement directly, rather than merely through constitutional social 
rights. For a discussion of the limits of using legal origins as an instrumental variable, see Bazzi & Clemens (2013). 
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Since the constitution is first and foremost directed towards the government, the study 

of how social rights affect government behavior requires the use of a measure that directly 

captures government commitments, such as government social spending. Indeed, social 

spending tends to be a key focus point of both the Committee on Economic, Social and Cultural 

Rights and courts around the world, which have demanded that governments progressively 

direct more resources towards social rights-related goods and services and have found that social 

rights may prohibit the government from cutting such goods and services. To date, only one 

early study explored the impact of education rights on education spending, albeit in a cross-

section of 66 countries only (Ben-Bassat & Dahan 2008).6 As a result, we still know little about 

how social rights change government behavior generally, or social spending more specifically.  

This paper responds to this challenge. We explore the impact of the constitutionalization 

of the right to education and healthcare by combining a dataset coding 196 countries 

constitutional rights from 1946 to 2016 with data from the World Development Indicators on 

government spending on education and healthcare. Since spending is an important indication of 

government efforts to provide these rights, doing so allows us to test the impact of social rights 

on the government’s commitment to fulfilling these rights directly. Using a variety of empirical 

techniques, including both matching and fixed-effects panel regressions, we find that the 

adoption of social rights is not associated with increases in government spending in these areas. 

In fact, not only do not find any positive effects that achieve conventional levels of statistical 

significance in our primary analysis, but we also find little evidence the size of the effects could 

still be substantively meaningful. We also conduct additional analyses testing the effects of social 

rights when: (1) using alternative approaches to measuring social spending; (2) using alternative 

definitions to code the presence of social rights; (3) using data from the Global Development 

Network Growth Database to explore the effects of the right to housing and social security; (4) 

interacting the presence of social rights with judicial independence; and (5) testing the effects of 

the right to education and healthcare on education and health outcomes. Although we find a 

handful of positive results in these additional analyses, the results are largely consistent with our 

primary findings: adopting constitutional social rights does not appear to have an effect on 

government behavior. 
                                                
6 The paper found no relationship between education rights and education spending. It also found no relationship 
between social rights and government size. 
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These findings make several important contributions. First, and most directly, they 

provide the most comprehensive evidence that constitutionalizing social rights does not cause 

governments to dedicate more resources to social rights-related goods and services.7 While our 

analysis leaves open the possibility that still have some positive impacts social rights—such as 

changing the way that governments talk about rights, change the distribution of resources 

without changing overall spending, or reduce discrimination in the provision of social rights-

related goods and services—our results provide strong evidence that social rights have no 

overall effect on government spending. It is hard to imagine the fulfillment of social rights 

without substantial resources being devoted towards these rights. Indeed, the notion that the 

realization of social rights requires social spending is key in the main international human rights 

treaty on social rights—the International Covenant on Economic, Social and Cultural Rights—

which allows states to progressively realize their obligations “to the maximum of their available 

resources” (art 2.1 ICESCR) and which forms the basis for core doctrinal concepts such as the 

“minimum core” or “non-retrogression” (see Section 2 infra).  

Second, our paper also contributes to the small set of papers that have explored the 

impact of social rights on broader outcomes, such as poverty or mortality rates. By focusing 

directly on government behavior, rather than deep structural factors that are only partly within 

the government’s reach, our findings suggest that if there are indeed any reductions of poverty 

or child mortality, these come about without increases in government spending. While the 

possibility that constitutions lift people out of poverty without government intervention is 

intriguing, it is also possible that earlier results that found evidence that social rights are 

associated with improvements in living conditions represent spurious relationships. Indeed, 

when we use our identification strategy to explore the impact of social rights on a range of 

outcome measures (such as life expectancy and school enrollment), we find evidence of 

improvements from constitutionalizing social rights. While our analysis leaves numerous 

questions unanswered, our findings are sobering to those invested in improving social welfare 

through constitutionalizing social rights by requiring governments to step up their 

commitments. 

                                                
7 The same findings further suggest that social rights do not systematically prevent social programs from being cut (as 
required by the “non-retrogression” principle that holds that governments cannot simply reduce current levels of social 
services through austerity measures), or else social rights would have been associated with more spending. 
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Third, our results contribute to the growing literature on the effectiveness of 

constitutional rights more generally (Boli-Bennet 1976; Pritchard 1986; Davenport 1996; Cross 

1999; Keith 2002a; Keith, Tate, & Poe 2009; Fox & Flores 2009; Keith 2012; Melton 2014; 

Chilton & Vertseeg 2015). Although this literature has produced mixed results, our findings are 

consistent with recent findings suggesting that constitutional rights for individuals are less 

effective than rights that are granted to organizations, like unions or political parties (Chilton & 

Versteeg 2016). 

Finally, our results also speak to the literature on international human rights. While there 

is a large empirical literature on the effectiveness of human rights treaties (see, e.g., Simmons 

2009; Lupu 2013a, 2013b, 2015; Hafner-Burton 2012), this literature has almost entirely ignored 

the major treaties that provide for social rights. Our findings hint at the possibility that, if 

constitutional social rights have not had an effect, social rights treaties may similarly have had 

little impact on government behavior.  

 
2. THEORIES OF SOCIAL RIGHTS ENFORCEMENT 

 
 When social rights are constitutionalized, they are transformed from ordinary legal 

obligations, or even mere policy goals, into constitutional obligations. Since constitutions tend to 

be the highest law within a legal system, social rights that are constitutionalized enjoy priority 

over competing goals that lack constitutional status (Davis 2012 at 1034). It also typically means 

that governments are legally required to take steps to realize these goals, and that failing to do so 

might amount to a constitutional violation. 

The legal obligations entailed by social rights are often considered to be three-fold (Shue 

1960; Eide 1987). First, states have to refrain from adopting laws and regulations that interfere with 

enjoyment of social rights, a requirement commonly described as “the obligation to respect.” To 

illustrate, the government bulldozing a neighborhood resulting in its residents being rendered 

homeless would constitute a violation of the right to housing. Second, the state has to take action to 

prevent interference with rights enjoyment on the part of third parties, known as “the obligation to 

protect.” For example, where private citizens’ actions result in the pollution of potable water 

sources, a failure on the part of the government to intervene might entail a violation of the right to 

water (Nolan 2009). Third, the state has to steps to “facilitate, promote and provide” access to social 

rights-related goods and services, often described as the “obligation to fulfill.” (United Nations 
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Committee on Economic, Social and Cultural Rights 2008 at 47-48). 

While the tri-parte framework originates in the academic literature (Shue 1960), it has since 

been adopted in some form by courts around the world as well as different UN bodies, including the 

Committee on Economic, Social and Cultural Rights which is the main body that interprets the 

ICESCR (Nolan 2009, at 227). Of course, it is the case that the exact legal obligations entailed by 

social rights vary across countries and are dependent on language of the constitution and 

subsequent judicial interpretations. Yet, regardless of the exact form, the literature generally 

suggests that upholding these three obligations—and especially the obligation to fulfill—

generally means that resources get redirected towards social rights (Sunstein 2000 at 124; Davis 

2012 at 1025). A right to education, for example, is supposed to lead to increased government 

spending on education, which in turn should expand educational opportunities or improve 

educational quality. Regardless of whether increased government social spending ultimately 

improves outcomes,8 it signals government commitment to fulfil social rights. 

While it is well-accepted that the fulfillment of social rights requires resources, the 

framework adopted by the Committee on Economic, Social and Cultural Rights also recognizes 

resource constraints and holds that, where resources are limited, social rights obligations can be 

achieved only over an extended period of time (Committee on Economic, Social and Cultural Rights 

1990). This principle of “progressive realization” draws upon the language from the ICESCR which 

requires states to “take steps to the maximum of their available resources” (Art 2.1 ICECR). Many 

national constitutions incorporate similar language. Thus, resources devoted to social rights do not 

have to reach the level to fully fulfill these rights; yet, they are supposed to gradually increase over 

time. The principle has also has been interpreted to means that resources devoted to social rights 

cannot simply be pulled. This notion of “non-retrogression” has widely been used by courts around 

the world to invalidate cuts to social welfare programs as inconsistent with the constitution’s social 

rights obligations (Landau 2012; Scheppele 2004). As Landau (2012 at 233) observes, the principle is 

particularly popular among courts globally because it �appears relatively court-like: the judiciary is 

not involved in making complex budgetary allocations or otherwise constructing policy, but instead 

merely prevents the state from putting some new policy into effect.” In addition to the non-

retrogression principle, there are other areas where social rights obligations are immediate: states 

                                                
8  Although there is evidence from development economics suggesting that increased government spending does 
improve outcomes (e.g. Gupta et al. 2002; Baldacci et al. 2008).  
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cannot discriminate in the provision of social rights-related goods and services and they should 

attempt to take steps regardless of their level of resources. Finally, international bodies and some 

courts have suggested that there exist a “minimum core” of social rights that must always be 

guaranteed (United Nations Committee on Economic, Social and Cultural Rights General Comment 

3, 2003).  

 
2.1. Enforcement 

For the fulfillment of constitutional social rights to become a reality, these rights must be 

implemented and enforced. The bulk of the literature has focused on courts as the primary 

means of guaranteeing the constitution’s social rights provisions (Sunstein 2000, 2001; 

Scheppele 2004; Dixon 2007; Gauri & Brinks 2008; Landau 2012). Most prominently, when the 

South African Constitutional Court ventured into the area of social rights enforcement in the 

mid-1990s, it became the backdrop for a heated debate over whether courts are the appropriate 

actors to enforce social rights (Sajo 1999 at 270; Sunstein 2001; Cross 2001; Dixon 2007; 

Tushnet 2008). The core concern that motivated the debate was that judges might be 

institutionally ill-equipped for the inherently political task of deciding how the political branches 

should allocate the national budget (Goldstone 2010 at vii). Commentators further worried that 

such social rights would be merely aspirational in nature, raising expectations without delivering, 

making them a “bitter mockery to the poor” (O’Neill 1996 at 133; Bilchitz 2013 at 55). 

By now, however, the normative debate has largely subsided and the fact that courts are 

enforcing their constitution’s social rights provisions is widely accepted (Landau 2012 at 190). 

Scholars are now studying judicial rulings enforcing social rights, their reasoning, and the legal 

obligations they impose (Young 2012; Langford 2008; Landau 2012). Political scientists, for their 

part, have started to conduct case studies to discern the beneficiaries and redistributive 

consequences of these judicial decisions (Gauri & Brinks 2008; Hoffman & Bentes 2008; 

Landau 2012).  

Of course, direct judicial enforcement is not the only possible enforcement mechanism. 

First, even when not directly enforced, social rights can inform judicial interpretations in other 

areas of law. For example, Zackin (2013) shows how in U.S. states, constitution-makers 

constitutionalized social rights to pre-empt certain interpretations of the right to property and 

other economic rights that would hurt the government’s ability to redistribute wealth, as the U.S. 
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Supreme Court did during the Lochner era. When the constitution includes social rights, it 

becomes harder for courts to invalidate social welfare policies for violating the right to property.  

Second, social rights can matter through the electoral process. Where social rights are 

enshrined in the constitution, they can serve as a focal point for groups that mobilize for the 

protection of social rights (Weingast 1997). When social policy goals are transformed into 

constitutional rights, this empowers individuals. Different groups can invoke the constitution to 

remind the government of its social rights promises, and try to hold it accountable in the next 

election (Zackin 2013; Versteeg & Zackin 2014). Indeed, this idea is consistent with the existing 

literature on human rights treaty effectiveness, which has found that for rights to become a 

reality, there need to be constituencies invested in the enforcement of the right. It is these 

groups, and their lobbying, litigation, and staging of protests, that turn rights into a reality 

(Simmons 2009). Constitutional rights likewise give these groups a promise to point to as 

governments are debating the budget or the adoption of new social welfare policies. It further 

gives them something to rally around when a government fails to provide basic necessities to its 

people (Weingast 1997; Epp 1998).  

  Regardless of the exact mechanism through which these rights matter—direct judicial 

enforcement, indirect judicial enforcement, or enforcement through the electoral process—the 

constitutionalization of social rights is supposed to elevate the importance of social rights vis-à-

vis other policy goals and to direct public resources towards their fulfillment. Thus, each of 

those mechanisms might bring about an increase in public spending on social rights relative to 

the policy goals that do not enjoy constitutional status. 

 
2.2. The Limits of Social Rights Enforcement 

Importantly, each of these enforcement mechanisms also has its limitations. Even where 

courts are rendering high-profile decisions that direct governments to allocate resources towards 

education and healthcare, there is no guarantee that these decisions are actually enforced. As 

Alexander Hamilton famously remarked, courts lack the power of the sword and the purse 

(Federalist 78). Especially where the judicial decisions are directed at the executive, the executive 

can refrain from fully implementing them (Chilton & Versteeg 2017). This might happen even in 

democracies that generally respect the rule of law. Rosenberg’s (1991) well-known study shows 

that many high-profile decisions of the U.S. Supreme Court had limited impact or were simply 
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ignored. As another prominent example, South African scholars have observed that the famous 

Grootboom decision was never fully implemented (Pillay 2002). Indeed, eight years after the 

landmark ruling, Ms. Grootboom passed away penniless and without a home.  

Aside from these general constraints, judges that enforce social rights are typically 

mindful of their institutional limitations, and tend to exercise substantial self-restraint. 

According to Landau, courts rarely dictate sweeping social rights policies (Landau 2012). 

Reviewing social rights jurisprudence in a large number of countries, Landau suggests that most 

courts focus on relief for individual plaintiffs without ordering system-wide reforms (Landau 

2012 at 203-29). Another popular approach is to enforce the “non-retrogression” principle, 

which requires governments not to reduce their level of social spending (Landau 2012 at 332-

35). Only in rare cases have courts ordered “structural injunctions” that demand system-wide 

reforms and allow courts to issue sweeping social rights policies. These insights suggest that 

while courts commonly enforce social rights, they have been cautious not to depart too far from 

the traditional judicial role.  

An important byproduct of the focus on individualized enforcement is that it directs 

resources to higher income groups rather than the poor. Landau’s study of the Colombian 

Constitutional Court shows that, judicial enforcement of social rights tends to direct resources 

towards those who can afford to go to court and use the tutela system in their favor (Landau 

2012). Another study on Brazil notes that most judicial decisions enforcing social welfare rights 

involve the direct provision of goods towards the litigants who bring cases, instead of broad 

distributional change for the poorest for the poor (Hoffman & Bentes 2008 at 117). These 

decisions therefore tend to address middle class concerns, such as the infamous Brazillian court 

decision that ordered a penile reconstruction at the expense of the state (Hoffman & Bentes 

2008). While it is possible that such decisions increase overall social spending, they may not 

redirect resources to those most in need. 

Social mobilization, likewise, cannot be taken for granted. Even though people 

protesting and demanding their rights is potentially one of the most powerful tools to remind 

the political branches of the constitution’s promises, such mobilization is fraught with collective 

action problems. To mobilize for the protection of rights, disconnected citizens have to 

coordinate their actions and incur the costs associated with doing so (Olson 1965). As the 

literature on social mobilization has suggested, overcoming such collective action problems 
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requires the presence of entrepreneurial individuals motivated by career benefits or the presence 

of actual grievances (Hardin 1982). Chilton & Versteeg (2016) theorize that such collective 

action problems are easier overcome for some rights than others. Specifically, they suggest that 

for rights practiced within organizations, such as the right to unionize or the right to form 

political parties, a forum exists through which disaffected individuals can coordinate their 

actions and have tools at their disposal to resist rights encroachment. Chilton & Versteeg (2016) 

find empirical support for this theory: constitutional protection of organizational rights, such as 

the right to form political parties and the right to unionize, leads to increased protection of these 

rights, while individual rights, such as the freedom of expression or the freedom of movement, 

appear to not make a difference.  

Social rights are also individual rights. They are individual entitlements that are not 

typically enjoyed in groups. The right to education, for example, entitles individuals to have 

access to schooling (in some cases, free of charge). The right to healthcare likewise grants 

individuals a right to access basic types of healthcare. While schools and hospitals are 

organizations that are potentially able to organize to protect the right to education and 

healthcare, it is not clear that they always benefit from broadening access. Providing services to 

those without the ability to pay may end up being costly. What is more, to the extent schools 

and hospitals are funded by the government, they may be reluctant to protest the government. 

For that reason, it is not clear that social rights are accompanied by organizations with the 

incentives and means to promote the fulfillment of these rights.  

Perhaps more importantly, the growing availability of judicial remedies might hurt broad 

social mobilization. One study of Argentina notes that the availability of individual relief in court 

might come at the expense of social mobilization (Smulovitz 2006). That is, rather than 

organizing and mobilizing to persuade the government to provide social rights, individuals might 

simply go to court to ensure the delivery of certain services to themselves. Thus, judicial 

enforcement of social rights might aggravate collective action problems (Scheingold 1974, 209).  

Considering these inherent limitations to social rights enforcement, it is not clear, on 

theoretical grounds, what impact the constitutionalization of social rights may have. The near-

universal consensus that these rights are normatively desirable is no guarantee that they actually 

shift government behavior in some way. The remainder of this paper empirically tests whether 

these social rights translates into increased social spending.  
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3. DATA 
 
3.1. Constitutional Rights Data 

To analyze the effect of constitutional social rights on social spending, we rely on 

original data on constitutional rights based on the hand-coding of constitutions from 196 

countries in place from 1946-2016.9 For each constitution, we have data on whether it includes a 

range of constitutional rights. The dataset was first introduced and explained in Law & Versteeg 

(2011) and Goderis & Versteeg (2014). From this dataset, we selected two social rights to focus 

on: (1) the right to education and (2) the right to healthcare. Although there are several reasons 

to focus on these rights, we primarily did so because corresponding measures of government 

spending on these issues are available. In Section 6.3, we also explore the impact of (3) the right 

to social security, and (4) the right to housing, albeit for a smaller sample, because the relevant 

spending data for these rights has more limited availability.  

Figure 1 presents the prevalence of the right to education and healthcare in the world’s 

constitutions over time. As Figure 1 shows, 82% of countries had a right to education and 71% 

of countries had a right to healthcare in their constitution by 2016. Figure 2 depicts the countries 

that had these rights in their constitutions as of 2016 and reveals that the overwhelming majority 

of constitutions include at least one of the two rights. Of the 192 countries in our dataset for 

2016, 22 had a constitutional right to education, 1 had a constitutional right to healthcare, and 

135 had both a right to education and a right to healthcare in their constitution.  

 
 
 
 
 
 
 
 
 
 

 
 
 
 
                                                
9 Section 1 of the Supplementary Materials provides more information on our constitutional rights data, and Section 2 of 
the Supplementary Materials provides more information on social rights studied in this paper. 
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Figure 1: Percent of Countries with a Constitutional Right to Education & Healthcare  

  
 
 
 
 

 
Figure 2: Countries with a Constitutional Right to Education & Healthcare in 2012 
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3.2. Social Spending Data 

To test the impact of social rights, we use measures from the World Development 

Indicators (WDI) that capture relevant public spending. Following the practice in the literature 

(Avelino, Brown, & Hunter 2005; Stasavage 2005; Doyle 2015), our measure of education 

spending is the annual public education expenditure as a percentage of a country’s GDP. This 

data is available from 1970 to 2016 for up to 183 countries. 10 Our measure of healthcare 

spending is the annual public healthcare expenditure as a percentage of a country’s GDP. This 

data is available from 1995 to 2014 for up to 185 countries.11 In further analyses, we also test the 

impact of social rights using three additional dependent variables: Section 6.1 uses data on 

spending as a percent of total public spending (as opposed to spending as a percentage of GDP) 

from the WDI; 12  Section 6.3 uses data from the Global Development Network Growth 

Database on the percentage of the GDP spent on housing and social security;13 and Section 6.5 

uses data from the WDI on health and education outcomes.14  

                                                
10 We use the July 2017 edition of the WDI. For education expenditure, we use the variable SE.XPD.TOTL.GD.ZS, 
which captures public education spending as a percentage of GDP. According to WDI, this “includes expenditure 
funded by transfers from international sources to government. General government usually refers to local, regional and 
central governments.” Although the WDI has data on education spending for 183 different countries for at least one-
country year during this period, but there are fewer observations than this available in any given year. The maximum 
number of observations in any given year is 121 in 2002. 
11 For health expenditure, we use the variable SH.XPD.PUBL.ZS, that captures public health spending as a percentage 
of GDP. According to the WDI, “[p]ublic health expenditure consists of recurrent and capital spending from 
government (central and local) budgets, external borrowings and grants (including donations from international agencies 
and nongovernmental organizations), and social (or compulsory) health insurance funds.”  
12 For education, we use the variable SE.XPD.TOTL.GB.ZS, which captures government expenditure on education as a 
percentage of total government expenditure. According to WDI, “General government expenditure on education 
(current, capital, and transfers) is expressed as a percentage of total general government expenditure on all sectors 
(including health, education, social services, etc.). It includes expenditure funded by transfers from international sources 
to government. General government usually refers to local, regional and central governments.” For healthcare, we use 
the variable SH.XPD.PUBL.GX.ZS, which captures government expenditure on healthcare as a percentage of GDP. 
According to WDI, “[p]ublic health expenditure consists of recurrent and capital spending from government (central 
and local) budgets, external borrowings and grants (including donations from international agencies and 
nongovernmental organizations), and social (or compulsory) health insurance funds.” 
13 This data is available at <http://siteresources.worldbank.org/INTRES/Resources/469232-1107449512766/648083-
1108140788422/Lost_decades_GovernmentFinance_6_2001.xls> (last visited October 23, 2017). The variables we use 
are 82.F “Housing & Community Amenities” for spending on housing and 82.E “Social Security and Welfare” for 
spending on social security. We exclude observations from the Democratic Republic of the Congo because they are 
extreme outliers in this dataset. For instance, the median percent of GDP spent on social security in this data is 4.22, but 
the Democratic of the Congo is report to have spent 20,427 percent of GDP on social security in 1993. 
14 For education, we use the following variables: (1) SE.ADT.1524.LT.ZS, which captures the youth literacy rate (% of 
people ages 15-24); (2) SE.PRMG.INT.ZS, which captures education intake, that is “the gross intake ratio in first grade 
of primary education, total (% of relevant age group)”; (3) SE.PRMPR.SL.ZS, which captures education persistence, 
which is “[p]ersistence to last grade of primary, total (% of cohort).” For health, we use the following variables: (1) 
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Our choice to use social spending by the government as our primary dependent variables 

requires some explanation. While empirical studies have documented a link between social 

spending and social outcomes (Gupta et al. 2002; Baldacci et al. 2008), social spending does not 

guarantee the full realization of social rights. A government may increase its spending on 

education, and yet, at least for the short term, many may remain illiterate. Our measures thus 

capture government efforts to make progress on realizing a right rather than actual outcomes. 

To gauge how spending measures contrast with other possible indicators, it is useful to 

consult the classification of human rights indicators provided by the Office of the High 

Commissioner on Human Rights (2008) (“OHCHR”). The OHCHR’s 2008 report on human 

rights indicators distinguishes between “structural indicators,” “process indicators,” and 

“outcome indicators.” Structural indicators capture “basic institutional mechanisms deemed 

necessary for facilitating realization of a human right,” such as whether domestic constitutional 

law protects a right (OHCR 2008 at 11). Process indicators, by contrast, capture government 

action towards the final achievement of a right (OHCR 2008 at 11). Social spending measures 

are an example of process indicators. Finally, outcome indicators capture the final realization of 

a right, such as life expectancy or literacy rates (OHCR 2008 at 12).  

We believe that, when it comes to measuring the impact of social rights obligations, 

process indicators are more suitable than outcome indicators. In this respect, social rights are 

different from civil and political rights, which are usually evaluated using outcome indicators 

(e.g., actual incidents of torture). Civil and political rights are often seen as negative rights: large 

steps towards their fulfillment can be made by simply not violating them. To illustrate, the 

government refraining from torture is an important step in realizing torture. 15  The full 

realization of social rights, by contrast, is a long-term process that is affected by many factors 

beyond a government’s control. Indeed, development economists have shown that, while health 

and education spending affects health and education outcomes, they are not the only factors that 

produce such outcomes (Gupta et al. 2002; Baldacci et al. 2008). As a result, process indicators 

                                                                                                                                                       
SH.MED.BEDS.ZS, which captures the number of hospital beds per 1000 people; (2) SH.MED.PHYS.ZS, which 
captures the number of physicians per 1000 people; and (3) SP.DYN.LE00.IN, which captures the life expectancy at 
birth (total years).  
15 Of course, this binary distinction is problematic as “negative” rights like the prohibition of torture also require 
expensive government action (Posner 2014), and many courts have held that governments have protective duties in the 
realization of civil and political rights.  
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such as measures of government spending are more likely to pick up constitutionally induced 

changes in government behavior than slow-moving outcome indicators. Considering the nature 

of social rights, we thus believe that it is more appropriate to use measures that capture 

government efforts rather than ultimate outcomes. That said, as part of the additional analyses in 

Section 6, we also report results using education and healthcare outcomes as our dependent 

variable.  

 
3.3. Graphical Exploration  

Before turning to our primary empirical analysis, an initial exploration of the relationship 

between social rights and social spending suggests that social rights might not be associated with 

increases in social spending. Figure 3 depicts the data on government spending on education 

and healthcare over time. The bold lines present the average spending for all countries in the 

sample, the dotted lines present the average spending for countries without a constitutional 

right, and the dashed line present the same for countries with the right to education and 

healthcare, respectively. As Figure 3 shows, countries have constitutionalized education or 

healthcare spend a lower percentage of their GDP on education and healthcare than countries 

without these rights.16 

Of course, even though countries with constitutional rights to education and healthcare 

spend less on education and healthcare as a percent of GDP than countries without these rights, 

it could still be the case that individual countries increase their spending after constitutionalizing 

these rights. After all, the counterfactual we are interested in is whether adopting a social right 

results in that country spending more on that right, not whether countries with the right spend 

more than countries without it.  

 
 
 
 
 
 
 

                                                
16 Figure 3 does not include data from Zimbabwe because its spending on education was abnormally higher in 1992 and 
1994. Since Zimbabwe did not have a right to education or healthcare until 2013, including Zimbabwe only exacerbates 
the pattern shown in Figure 3 that countries without the right to Education and Healthcare spend a greater percent of 
their GDP on these issues than countries without those rights. 
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Figure 3: Government Social Spending as Percent of GDP Over Time 
 

 
 
 

 

Figure 4: Government Spending Before & After Adoption of Constitutional Social Right 
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To examine this, Figure 4 depicts a subset of countries that added the right to education 

or healthcare to their constitution during the period for which we have data.17 It depicts the 

average score for the five years before and after the right was adopted. Figure 4 provides little 

evidence that the constitutional right to education or healthcare shift government spending. 

There is a slight decrease in public spending on education and a slightly increase in public 

spending on healthcare, but both of these trends appear to pre-date the adoption of the 

constitutional right. Although Figure 4 does not take account of confounding factors, the raw 

data does not suggest that social rights are associated with higher levels of social spending.  

 
4. RESEARCH DESIGN 
 
4.1. Empirical Approach 

Isolating the effect of constitutional rights on government behavior is not an easy task. 

The primary difficulty is that there may be factors that influence both the decision to 

incorporate a right into a constitution and the protection of that right. This selection problem 

biases any naïve analysis of the impact of a constitutional right. This problem is similar to the 

selection problem faced by the literature on human rights treaty effectiveness. Over the past 

decades, scholars in this field have used a variety of methods—including Heckman selection 

models (Neumayer 2005) and instrumental variable regressions (Simmons 2009)—to address the 

problem that countries’ choices to sign treaties are not random. Although these methods cannot 

solve the fundamental problem that constitutional rights are, at least usually, not randomly 

assigned, they can help to produce more credible estimates than simply regressing social 

spending on the presence of a constitutional right.  

In this literature, the most common technique that has been used is “matching” 

(Simmons & Hopkins 2005; Hill 2010; Lupu 2013a, 2013b, 2015; Nielsen & Simmons 2014; 

Furhmann & Lupu 2016). The goal of matching is to reduce significant differences between the 

                                                
17 We specifically restrict our dataset in four ways to create Figure 4. First, we exclude observations from countries that 
by 2016 have never adopted the right to education or healthcare. Second, we exclude observations from countries that 
adopted the right to education or healthcare before they entered our dataset (however, if a country has a right in the first 
year they enter our dataset, and that is the first year they are an independent country, they are included in Figure 4). 
Third, we exclude observations from countries that adopt a right and then remove the right from their constitution (this 
is because it is difficult to know whether to code observations from these countries as being X years before the adoption 
of the right or Y years after the adoption of the right). Fourth, we exclude individual observations where the education 
or healthcare spending is missing. This process results 224 observations from 47 unique countries for the Education 
Panel, and 280 observations from 52 unique countries for the Healthcare Panel.  

Electronic copy available at: https://ssrn.com/abstract=2857731



	 18 

treatment and control groups by pairing observations that are as similar in as many relevant ways 

as possible, except that one has received the treatment while the other has not. The critical 

assumption the method makes is that, if the observations are similar along all relevant 

dimensions except that one has received the treatment, then observed differences in the 

dependent variable can be attributed to the treatment. Obviously, this is a heroic assumption 

(Spamann 2015). After all, it begs the question: if the observations (e.g. countries) are similar 

along all dimensions, why did one country receive the treatment (adopt the right) when the other 

did not? That said, although this assumption is a strong one, matching has become the most 

common way to test the effectiveness of rights because it does at least ensure that comparisons 

are being made between similar countries.  

An important shortcoming of matching is that it relies on conditioning exclusively on 

observable variables. It is possible, therefore, that there are unobserved variables influencing 

both the treatment and outcome. When these are not included in the matching, the impact of 

the un-observables might be mistakenly attributed to the treatment. In the human rights context, 

a major concern has been that there are unobserved differences in states’ preferences for treaty 

commitments that are related to human rights practices. To address this problem, Lupu (2013a, 

2013b, 2015) developed a method to measure a state’s preferences for treaty commitment the 

goal of which is to turn preferences for treaty commitments from an unobserved to an observed 

variable. This method estimates the treaty “ideal point” for countries based on their existing 

treaty ratification record, and then calculates the probability that a state would have ratified a 

particular agreement. To do so, Lupu uses the W-NOMINATE algorithm that was developed to 

explain the ideological preferences of legislators (Poole & Rosenthal 1997).  

Under this approach, the decision to ratify a human rights treaty is modeled as specific 

points in n-dimensional policy space (Lupu 2013a, 2013b, 2015). The ideal points of every state 

in every year are then calculated as specific points in the same n-dimensional policy space based 

on previous ratification decisions. The assumption is that the closer a state’s ideal point is to the 

point estimated for a particular treaty, the more likely it is that a state will ratify that treaty. After 

calculating the probabilities of treaty ratification in this way, Lupu includes them in matching 

algorithms, thus accounting for an important unobservable determinant of treaty ratification.  

In recent work, Chilton & Versteeg (2015, 2016) use this approach to estimate the effect 

of constitutional rights on government behavior. Specifically, they use ideal point estimation to 
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approximate every country’s constitutional “ideal point”, and use this to calculate the probability 

that a country would adopt a specific right. They subsequently match on these probabilities and 

a set of standard observable variables. In this paper, we follow the same approach. 

 
4.2. Implementation 

Following Lupu (2013a, 2013b, 2015) and Chilton & Versteeg (2015, 2016) our analysis 

involves three stages: (1) ideal point estimation; (2) matching; and (3) regression analysis.  

 
4.2.1. Ideal point Estimation 

In the first stage, we estimate every country’s constitutional ideal point. Following 

Chilton & Versteeg (2015, 2016), we do so using data on 87 rights that are commonly found in 

national constitutions. Specifically, we estimate a two-dimensional model using the W-

NOMINATE algorithm for the R programming language (Poole et al. 2011). This analysis yields 

annual constitutional ideal points along two dimensions for 196 countries from 1946 to 2016.  

With these ideal points, we next estimate the probability that a country would have 

included the right to education or healthcare in its constitution by calculating the distance 

between the country’s ideal point and the ideal point of that specific right. Doing so produces an 

estimate of the probability between 0 and 1 that a country would have a specific right protected 

by its constitution in every year. Intuitively, these estimates capture the probability that a country 

will adopt a right based on its general preference for rights commitment as revealed by its other 

constitutional choices.  

 
4.2.2. Matching 

In the second stage, we match country-year observations where the country’s 

constitution included the relevant constitutional right to country-year observations where the 

country’s constitution did not include the relevant right. Our matching procedure uses both the 

probabilities calculated in the first stage of our analysis and a number of observable variables 

that are commonly used in the literature on social spending (Avelino, Brown, & Hunter 2005 at 

631-32; Doyle 2015 at 795-96).18  

First, we control for the Urban Population (as a percentage of the total population). We do 

                                                
18 Section 3 of the Supplementary Materials provides summary statistics for all of the variables used in our analysis.  
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so because urbanization tends to be associated with industrialization and organized workers, 

which, in turn, might leads to stronger demands for social spending (Bates 1981). Second, we 

control for the Population Over 65 (as percentage of total population), since a higher number of 

elderly often leads to more social spending. Third, we control for Economic Growth, as captured 

by the annual percentage growth in GDP per capita, because economic volatility can affect 

social spending. Fourth, we control for Inflation, since high inflation suggests that the 

government may be spending more than it receives. All these variables are taken from the 

WDI.19 Fifth, we control for log of GDP per capita, taken from the Penn World Tables, since 

wealthier countries spend more on social welfare (a principle known as “Wagner’s law”).  

In addition, we include several standard control variables from the literature on 

government repression (Poe & Tate 1994; Poe, Tate, & Keith 1999). Specifically, since 

democratic countries are generally more respectful of human rights (Bueno De Mesquite et al. 

2005) and engage in higher rates of social spending (Avelino, Brown, & Hunter 2005), we also 

match on each country’s Polity Score as a measure of democracy.20 Moreover, we match on 

whether a country is engaged in an Interstate War or Civil War,21 as wars tend to affect a country’s 

rights performance, which might include social rights. Given the evidence that simply deleting 

observations with missing variables biases results (Lall 2016), we follow the practice in the 

human rights literature of using Amelia to input missing values for our control variables (Lupu 

2013a, 2013b, 2015; Chilton & Versteeg 215, 2016). Additionally, we include a lagged dependent 

variable and a linear time trend in our matching process. 

We selected to use propensity score matching (Honaker, King, & Blackwell 2011).22 

While there are other matching methods available, this method is both advocated by Lupu 

(2013a) and has been the primary method used in the international law literature (Simmons & 

                                                
19 We use the October 2015 edition of the World Development Indicators. To capture Urban Population, we used 
variable “SP.URB.TOTL.IN.ZS”; to capture Population Ages 65 and above (% of total) we used 
“SP.POP.65UP.TO.ZS”; to capture total Unemployment, we used “SL.UEM.TOTL.ZS”; to capture Inflation, we used 
“NY.GDP.DEFL.KD.ZG”; to capture GDP per capita growth (annual %), we used “NY.GDP.PCAP.KD.ZG”. 
20 This is the “polity2” variable from the Polity IV Project.  
21 Yearly Conflict Dataset from the Uppsala Conflict Data Program: www.ucdp.uu.se/database. 
22 Following Chilton & Versteeg (2015), we use nearest neighbor matching with a caliper of 0.5 to ensure that the 
matched pairs improve the balance within the sample.  
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Hopkins 2005; Hill 2010).23 Using this approach, we created two different matched datasets—

one for the right to education and one of the right to healthcare. As Table 1 shows, doing so 

dramatically improves the balance for each of our two matched samples: the balance for the 

education sample improved by 83% and the balance for healthcare sample improved by 85%.24  

 
 

Table 1: Matching Results 
 Education  Healthcare 

 
Full 

Sample 
Matched 
Sample 

 Full 
Sample 

Matched 
Sample 

Sample Size 2,430 530  3,102 858 
Treatment Units 1,833 265  2,079 429 
Control Units 597 265  1,023 429 
Mean Distance – Treatment Group 0.894 0.658  0.853 0.596 
Mean Distance – Control Group 0.325 0.559  0.299 0.512 
Improvement in Balance 83%  85% 

 
 
 

To further explore the matching results, Figure 5 reports the standardized mean 

differences between the treatment and control observations for both the Full Sample and the 

Matched Samples from Table 1. The results in Figure 5 illustrate that the large improvements in 

balance for the matched samples are primarily driven by dramatically smaller standardized mean 

differences in the variables that capture the probability of adopting a right, created through the 

W-Nominate algorithm. In other words, the matching process appears to primarily ensure that 

the countries in the matched sample have a comparable set of constitutional rights. 

 

 

 

 

                                                
23 Although Propensity score matching has been the most widely used in the literature, it has also recently been criticized 
for increasing imbalance, inefficiency, model dependence, and bias (King & Nielsen 2015; King, Lucas, & Nielsen 2017). 
Despite these criticisms, we still elected to use propensity score matching because it is the most widely used in the 
literature and other methods are still early in their development. In robustness checks reported in Section 5.2, we follow 
the recommendation of King & Nielsen (2015) and use Mahalanobis Distance Matching, and in analysis reported in 
Section 5 of the Supplementary Materials we use the “matching frontier” approach recently developed by King, Lucas, & 
Nielsen (2017).  
24 Section 4 of the Supplementary Materials provides more information on the samples our matching process produced.  
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Figure 5: Standardized Mean Differences between Treatment and Control Variables  

 
 

4.2.3. Multivariate Regression Analysis 

In the third stage, we use our two matched datasets to test the impact of social rights on 

social spending using regression analysis. We do so because the treatment and control group are 

not perfectly balanced after the matching process. Specifically, we estimate an OLS model that 

includes all the variables that we matched on, as well as a set of year fixed-effects (see Lupu 

2013a, 2013b, 2015; Chilton & Versteeg 2015; Furhmann & Lupu 2016). We address potential 

serial correlation by calculating robust standard errors clustered at the country level.  

 
5. PRIMARY RESULTS 
 
5.1. Baseline Specification 

Our baseline results are presented in Table 2. Column (1) presents our baseline estimate 

of the effect of having a constitutional right to education on public education spending as a 

percent of GDP, and column (2) presents our baseline estimate of the effect of having a 

constitutional right to health on public healthcare spending as a percent of GDP. The results in 

Table 2 suggest that the effects of both rights are positive, but statistically insignificant and 

Electronic copy available at: https://ssrn.com/abstract=2857731



	 23 

substantively small. Moreover, as we will explore more in Section 5.2, the relatively small 

standard errors for the variable indicating the right to education or healthcare suggests that these 

results are also fairly precisely estimated. Simply put, these results suggest that constitutionalizing 

these rights does not produce a statistically significant increase the amount of money that the 

government spends on these rights as a percent of GDP. Taken together, these results are 

consistent with the graphical evidence presented in Section 3.  

 

Table 2: Effect of Constitutional Social Rights on Social Spending – Baseline Results 

 

(1) 
Education 

(2) 
Healthcare 

      
Constitutional Right 0.083 0.016 

 
(0.061) (0.036) 

Probability of Right 0.090 -0.119** 

 
(0.057) (0.048) 

Urban Population -0.004* -0.001 

 
(0.002) (0.001) 

Population Over 65 -0.008 0.015*** 

 
(0.012) (0.005) 

Inflation -0.000* -0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.122** 0.002 

 
(0.051) (0.037) 

GDP Growth -0.020*** -0.011** 

 
(0.007) (0.004) 

Polity Score 0.004 0.003 
 (0.005) (0.004) 
Interstate War 0.366*** -0.088 
 (0.127) (0.054) 
Civil War -0.202 -0.059 
 (0.191) (0.052) 
Spendingt-1 0.943*** 0.961*** 
 (0.018) (0.008) 

   
Observations 530 858 
R-squared 0.918 0.954 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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5.2. Alternative Specifications 

Our primary results are not dependent on the specifics of our empirical strategy. Instead, 

we find the same results when we use a different matching approach and when we remove each 

of the key elements of our research design.25  

As a baseline, Panel A reproduces the primary specification presented in Table 2. Panel B 

reports the results when using an alternative approach to matching known as “Mahalanobis 

Distance Matching.” We use this approach following the recommendation of King & Nielsen 

(2015) out of concern that the propensity score matching approach we use in our baseline 

analysis may induce imbalance or model dependence. Panel C then reports regression results 

that include all the same variables as our baseline specifications (Panel A), but the data was not 

first pre-processed with matching. Panel D starts from the same specification as Panel C (no 

matching), but further excludes our estimate of the probability that a country includes the right 

in its constitution as obtained through the W-Nominate procedure. Panel E starts from the 

specification of Panel C (no matching, no estimated probability of adopting the right) and also 

does not use Amelia to input missing values for our control variables. Finally, Panel F goes a 

step further and reports regressions that do not using matching, the W-Nominate probabilities, 

the Amelia procedure, or include a lagged dependent variable. Instead, the results in Panel F 

merely includes our control variables, year fixed-effects, and country fixed-effects. In not a 

single one of the five Panels are there any results that are positive and statistically significant. 

Taken together, the results in Table 3 suggest that including these social rights in a constitution 

is not associated with a statistically significant increase in relevant spending.  

 
 
 
 
 
 
 
 
 
 
                                                
25 The results reported in Tables 3 – 8 only report the coefficients for the relevant constitutional right variable and omit 
the coefficients for the control variables. Section 6 of the Supplementary Materials reports the complete regression 
results for all of the regressions reported in the body of the paper.  
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Table 3: Effect of Constitutional Social Rights on Social Spending – Alternative Specifications 

  
(1) 

Education 
(2) 

Healthcare 
 A. Baseline Specification     

Constitutional Right 0.083 0.016 

 
(0.061) (0.036) 

   Observations 530 858 
B. Mahalanobis Matching   

Constitutional Right 0.044 0.016 
 (0.037) (0.036) 
   
Observations 1,194 858 

C. Without Matching   
Constitutional Right 0.000 0.038 
 (0.034) (0.035) 
   
Observations 2,598 3,470 

D. Without Nominate   
Constitutional Right -0.010 -0.022 
 (0.030) (0.024) 
   
Observations 2,598 3,470 

E. Without Multiple Imputation   
Constitutional Right -0.037 0.019 
 (0.042) (0.031) 
   
Observations 1,640 1,583 

F. Country Fixed-Effects   
Constitutional Right -0.273 0.299 
 (0.333) (0.199) 

   

Observations 2,123 1,721 
- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported in 
Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 

 
 

5.3. Substantive Effects 

While the results reported thus far suggest that constitutionalizing social rights is not 

associated with statistically significant increases in social spending, we have not yet considered 

the size of the effect. Specifically, it is possible that a constitutional right has a substantively large 

effect that is not statistically significant because the model is imprecisely estimated.  

To address this concern, Rainey (2014) developed an approach to evaluate whether null 

results are actually the same as evidence that a given variable has no effect. The approach 
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requires first defining the smallest effect that could be considered substantively meaningful 

(denoted as m), and then defining a reject region from –m to m. A variable is then considered to 

have no effect when the 90% confidence interval for a coefficient does not cross –m or m. This 

approach is easy to implement in a standard regression framework and has also already been 

used in the human rights literature (Nielsen & Simmons 2014; Chilton & Versteeg 2015).  

This approach does, however, require researchers to subjectively define the size of m. 

When studying the relationship between democratization on social spending, Avelino, Brown, & 

Hunter (2005) argue that a 0.5 percentage point increase in social spending as a percent of GDP 

is a substantively meaningful effect. Although it is admittedly subjective, we define m as 0.5. In 

other words, we decided that a 0.5 percentage point change in government spending would be 

large enough to be considered substantively meaningful.  

Figure 6 shows the point estimate and the 90 confidence intervals for the models 

presented in Tables 3 that estimate the effect of the right to education and healthcare on 

government spending. The left side panel of Figure 6 reveals that the confidence intervals for 

the right to education does not cross 0.5 for any of the regressions. It does, however, cross -0.5 

in Model F—which is the model that does not include any control variables, and is thus likely 

imprecisely estimated. The right panel of Figure 6 reveals that the confidence intervals for the 

right to healthcare only crosses 0.5 for Model F. The results for all other models show that the 

impact of the right to education and healthcare is almost precisely zero. The results in Figure 6 

thus suggest that the effects of the constitutional right to education and healthcare are not only 

not statistically significant, but also that there is little evidence that the effects might nonetheless 

be substantively meaningful.  
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Figure 6: Substantive Effects (estimated coefficients and 90% confidence intervals) 
 

 
 
 
6. ADDITIONAL ANALYSES 

 
Our primary results suggested that constitutional rights to education and healthcare are 

not associated with higher government spending on education or healthcare as a percent of 

GDP. To further explore the effect of constitutionalizing social rights, we next test the effect of 

these rights when: (1) using alternative ways of measuring spending on education and healthcare; 

(2) altering how we define whether social rights are included in the constitution; (3) expanding 

our analysis to examine the rights to housing and social security; (4) testing whether 

constitutional rights to education and healthcare have a greater effect in countries with 

independent judiciaries; and (5) exploring the effect of the right to education and healthcare on 

health and education outcomes.  

 
6.1. Alternative Measures of Social Spending  
  
 Until now, our dependent variable has been public spending on education and healthcare 

as a percentage of GDP. Of course, there are alternative ways to measure social spending, and 

there are also reasons to be concerned that our approach may not accurately capture the impact 

of constitutional rights.  
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Table 4: Effect of Social Rights on Social Spending – Alternative Spending Measures 

 

DV is the % of 
Public Spending  DV is Binary for  

Hitting Spending Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

A. Baseline Specification          
Constitutional Right 0.123 0.088  -0.013 0.015 

 
(0.207) (0.123)  (0.022) (0.017) 

      
Observations 364 826  526 844 

B. Mahalanobis Matching      
Constitutional Right 0.068 -0.082  0.014 -0.012 
 (0.253) (0.139)  (0.031) (0.019) 
      
Observations 688 2,036  1,194 2,046 

C. Without Matching      
Constitutional Right 0.068 -0.082  -0.010 0.013 
 (0.253) (0.139)  (0.023) (0.014) 
      
Observations 1,833 3,465  2,632 3,470 

D. Without Nominate      
Constitutional Right -0.089 -0.068  -0.029** -0.006 
 (0.144) (0.063)  (0.014) (0.008) 
      
Observations 1,833 3,465  2,632 3,470 

E. Without Multiple Imputation      
Constitutional Right -0.112 -0.063  -0.035 -0.016 
 (0.224) (0.125)  (0.036) (0.020) 
      
Observations 951 1,578  1,640 1,583 

F. Country Fixed-Effects      
Constitutional Right -0.194 0.870  -0.030 0.011 
 (1.037) (0.840)  (0.052) (0.029) 
      
Observations 1,242 1,716  2,123 1,721 

- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported in Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 

  

A first concern is that indicators that capture social spending as a percentage of GDP are 

sensitive to shocks in the country’s GDP per capita. For instance, if a country were to spend the 

same absolute amount on education in consecutive years, and it experienced a negative 

economic shock in one of the years, our dependent variable would suggest that the country did 

more for education or healthcare, even though spending was the same. Since measurement error 
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in our dependent variable should have the effect of inflating our standard errors, and the results 

in Figure 6 suggest that our estimates are fairly precisely estimated, we do not believe this is a 

major concern. Nevertheless, we re-estimated all the regression specifications reported in Table 

3 using two different dependent variables: health and education spending as a percentage of total 

government spending on all sectors. These results are reported in columns (1) and (2) of Table 

4. Like with our primary analyses, these results reveal no evidence of a positive and statistically 

significant effect of the right to education or healthcare. 

A second concern with our primary dependent variables is that the benefits of additional 

spending may decrease after a certain point. While the principle of “progressive realization” 

requires the government to gradually direct more resources towards the realization of social 

rights, there are also certain key benchmarks on social spending that are considered to be 

necessary to meet basic obligations. Indeed, some constitutions explicitly set such targets, such 

as Costa Rica, which requires the government to spend no less than 8 percent of the GDP on 

education. 26 Although recommendations on what is an appropriate amount to spend on 

education and healthcare vary, to our knowledge the most common and widely cited spending 

targets are that governments should spend 6% of GDP on education (United Nations 

Educational, Scientific and Cultural Organization Report 2015) and 5% of GDP on healthcare 

(Savedoff 2007). Meeting this target, then, can be seen as a good indicator of government 

commitment to uphold its constitutional obligations. To capture this, we recorded our 

dependent variables as binary variables coded as 1 if the percent of GDP spent on education is 

6% or greater and as 1 if the percent of GDP spent on healthcare is 5% or greater. Columns (3) 

and (4) of Table 4 report the results of using linear probability models to estimate the effect of 

having a constitutional right to education and healthcare on these binary 6% and 5% spending 

targets. Again, these results reveal no evidence that constitutionalizing the right to education or 

healthcare increase the likelihood of meeting these targets.  

 
6.2. Alternative Definitions of Social Rights  

Not all constitutional rights to education and healthcare are the same. Indeed, there are 

                                                
26 Constitution of Costa Rica (1949, revised 2011), art 78 (“For the State education, superior [education] included, the 
public expenditure will not be inferior to the annual eight percent (8%) of the gross domestic product, in accordance 
with the law, without prejudice to that established in Articles 84 and 85 of this Constitution.”) 
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important differences in the ways that countries formulate these rights in their constitution. 

There is variation in whether these rights are stated as goals for the government or rights for 

citizens; in whether they are justiciable; and in whether the social rights-related services ought to 

be provided free of charge. To capture such nuances in constitutional texts, we coded three 

alternative variables on healthcare and education rights. 

First, we re-coded whether countries have the rights to education and healthcare while 

excluding countries that merely list the right as a goal for the government. For instance, some 

countries draft social rights as rights for citizens (e.g., “everyone has a right to an education”), 

while others draft them as goal for the government (e.g., “the government shall ensure that 

everyone has access to education”). While the difference may be mere semantics, it is possible 

that granting explicit rights is more empowering for individuals that seek to enforce their rights. 

In columns (1) and (2) of Table 5 we recreate all the model specifications presented in Table 3 

while using this alternative constitutional rights coding. Although the regression in Panel F does 

find a statistically significant effect for the right to healthcare, this result is not robust to our 

alternative model specifications. The rest of the results are consistent with our baseline results, 

suggesting no impact. 

Second, we re-coded whether countries have the rights to education and healthcare while 

excluding countries that explicitly made the rights non-justiciable. Some countries explicitly state 

that courts are unable to enforce the right.27 When rights are non-justiciable, it becomes difficult 

to bring claims in court and harder for individuals to use the constitutional language to pressure 

the government to increase social spending.28 The estimates using this alternative coding are 

presented in columns (3) and (4) of Table 5. Like with our baseline specifications, these 

estimates do not provide evidence that these rights are associated with increased government 

spending. 

 
 
 

                                                
27 One example is the constitution of India, which states that “[t]he provisions contained in this Part shall not be 
enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the 
country and it shall be the duty of the State to apply these principles in making laws” (Constitution of India, art. 37). 
28 Courts, however, have at times been creative at circumventing explicit constitutional language that makes social rights 
non-justiciable. The Indian Supreme Court, for example, has enforced the right to education even though the 
constitution declares the right to be non-justiciable. 
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Table 5: Effect of Social Rights on Social Spending – Alternative Definitions of Rights 

 Excluding Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Guarantees of 

 Free Services 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

(5) 
Education 

(6) 
Healthcare 

A. Baseline Specification               
Constitutional Right 0.013 -0.038  0.025 0.029  -0.022 -0.020 

 
(0.031) (0.032)  (0.029) (0.034)  (0.030) (0.025) 

 
      

  Observations 1,222 1,408  948 1,046  1,080 1,134 
B. Mahalanobis Matching         

Constitutional Right 0.026 -0.025  0.030 -0.007  -0.012 -0.028 
 (0.027) (0.025)  (0.024) (0.033)  (0.026) (0.021) 
         
Observations 1,892 2,506  1,832 2,716  2,030 1,258 

C. Without Matching         
Constitutional Right 0.017 -0.022  0.034 0.006  -0.015 -0.039** 
 (0.023) (0.024)  (0.023) (0.029)  (0.024) (0.019) 
         
Observations 2,632 3,470  2,632 3,470  2,632 3,470 

D. Without Nominate          
Constitutional Right 0.010 -0.031  0.029 -0.028  -0.014 -0.029 
 (0.024) (0.020)  (0.021) (0.022)  (0.023) (0.022) 
         
Observations 2,632 3,470  2,632 3,470  2,632 3,470 

E. Without Multiple Imputation         
Constitutional Right -0.004 -0.042*  0.001 -0.020  -0.005 -0.036* 
 (0.028) (0.024)  (0.024) (0.025)  (0.031) (0.018) 
         
Observations 1,640 1,583  1,640 1,583  1,640 1,583 

F. Country Fixed Effects         
Constitutional Right -0.002 0.419**  -0.577** 0.195  0.119 -0.036* 
 (0.285) (0.181)  (0.258) (0.237)  (0.384) (0.018) 
         
Observations 2,123 1,721  2,123 1,721  2,123 1,721 

- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported in Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 

 
Third, we re-coded whether countries have the rights to education and healthcare while 

only counting countries that stipulate that the right will be provided free of charge. Of the 

countries that provide a right to education, 65 percent specifically stipulate that education should 

be available free of charge, while 22 percent of the countries that provide a right to healthcare 

do the same. If anything, we may expect that when the constitution requires health and 

education to be provided free of charge, the impact on government spending will be larger. The 
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results using this alternative coding are presented in columns (5) and (6) of Table 5. Again, these 

estimates do not provide any evidence that these rights are associated with increased 

government spending.  

 
6.3. The Right to Housing and Social Security 

Our analyses thus far have relied on social spending data from the WDI. An alternative 

data source that has been used to study social spending is the Global Development Network 

Growth Database. Although this data has less coverage than the WDI, it includes data on 

government spending on housing and social security as a percent of GDP. This allows us to 

include two additional constitutional rights: the right to housing and the right to social security.  

In Table 6 we test the effectiveness of these rights using the same specifications 

introduced in Table 3. The results reported in Table 6 are largely substantively small and not 

statistically significant. The only result that is positive and statistically significant is the effect of 

the right to housing for the regression reported in Panel F. Although this provides some 

evidence that the right to housing increases spending on housing, this result is not robust to 

alternative specifications.  
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Table 6: Effect of Social Rights on Social Spending – Housing and Social Security 

  
(1) 

Housing 
(2) 

Social Security 
A. Baseline Specification     

Constitutional Right -0.015 0.020 

 
(0.029) (0.060) 

   Observations 580 667 
B. Mahalanobis Matching   

Constitutional Right 0.005 -0.065 
 (0.028) (0.064) 
   
Observations 822 1,363 

C. Without Matching   
Constitutional Right 0.002 -0.034 
 (0.025) (0.056) 
   
Observations 1,586 1,565 

D. Without Nominate   
Constitutional Right -0.029 0.007 
 (0.024) (0.046) 
   
Observations 1,586 1,565 

E. Without Multiple Imputation   
Constitutional Right 0.031 -0.086 
 (0.027) (0.056) 
   
Observations 1,289 1,258 

F. Country Fixed-Effects   
Constitutional Right 0.297* -0.137 
 (0.172) (0.459) 
   
Observations 1,411 1,376 

- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported in 
Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 

 

 
6.4. Social Rights and Judicial Independence  
 
 Thus far, we have explored the effect of social rights on social spending in the 

aggregate—that is, across all countries and all years. It is possible, however, that constitutional 

social rights are only associated with increased social spending when certain conditions are 

present. Specifically, as we described in Section 2.1, the bulk of the social rights literature has 

focused on courts as the main protector of social rights. Indeed, the literature has extensively 
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documented how courts around the world have ordered governments to write new policies, 

provide access to social services, and how they have struck down austerity measures, amongst 

other things. The focus on courts is not limited to the literature on social rights: comparative 

constitutional law as a whole has been quite bullish on the ability of courts to protect rights 

(Gardbaum 2015 at 287). What is more, research in both economics and political science has 

found a positive relationship between the presence of independence judiciaries and respect for 

human rights (e.g. Crabtree & Nelson 2017; La Porta et al. 2004; Keith 2002b). It is possible, 

then, that social rights only increase government spending when there is an independent 

judiciary that can actively enforce them. 

 To explore whether the impact of the rights to healthcare and education is dependent on 

the presence of an independent judiciary, we use a measure of Judicial Independence developed by 

Linzer & Staton (2015). This measure is a latent measure constructed from eight direct and 

indirect measures of judicial independence and is available for 200 countries for 50 years. We use 

this measure for our analysis because of the excellent coverage of the data.  

To test whether judicial independence increase the effectiveness of social rights, we 

included a measure of judicial independence in our baseline model, along with an interaction 

between judicial independence and the right to education and healthcare. Since our primary 

matching algorithms did not report any pairs that met our criteria when including these 

interactions, we only estimated the models reported in panels D to F of Table 3. Columns (1) 

and (2) of Table 7 reports the key coefficients for these regressions. These regressions do not 

reveal any evidence of the interaction of social rights and judicial independence having 

statistically significant effect on social spending. 
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Table 7: Interaction Between Social Rights and Judicial Independence  

  
(1) 

Education 
(2) 

Healthcare 

A. Without Matching   

Constitutional Right -0.024 0.015 
 (0.087) (0.046) 
Judicial Independence  -0.011 0.153 
 (0.117) (0.117) 
Constitutional Right  *  0.035 0.042 
Judicial Independence (0.097) (0.082) 

   

Observations 2,633 3,473 
B. Without Nominate   

Right -0.036 -0.023 
 (0.081) (0.047) 
Judicial Independence  -0.011 0.204* 
 (0.117) (0.111) 
Constitutional Right  *  0.041 0.038 
Judicial Independence (0.095) (0.081) 
   

Observations 2,633 3,473 
C. Without Multiple Imputation   

Right -0.147 0.033 
 (0.100) (0.050) 
Judicial Independence  -0.228* 0.265** 
 (0.135) (0.125) 
Constitutional Right  *  0.143 -0.028 
Judicial Independence (0.105) (0.079) 
   

Observations 1,640 1,585 
D. Country Fixed Effects   

Right -0.687 0.371 
 (0.635) (0.324) 
Judicial Independence  1.844 0.431 
 (1.436) (0.880) 
Constitutional Right  *  0.836 -0.160 
Judicial Independence (0.965) (0.394) 
   

Observations 2,123 1,721 
- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported 
in Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 

 

 

Electronic copy available at: https://ssrn.com/abstract=2857731



	 36 

6.5. Social Rights and Social Outcomes 
 

Finally, although we have not found any evidence that including social rights in 

constitutions is associated with increased government spending, it is theoretically possible that 

countries could improve the provision of a given social service—for example, by improving 

efficiency—without increasing government spending. Fully testing the effects of social rights on 

improvements in social outcomes will require future research, but we end our analysis by 

preliminary testing the effect of the right to education and healthcare on educational and health 

outcomes.  

To do so, we also collected data from the World Development Indicators on educational 

and healthcare outcomes. We collected information on three educational outcomes: (1) Education 

Intake, that is, the gross intake ratio in first grade of primary education, as a % of the relevant age 

group, (2) Education Persistence, that is, persistence to last grade of primary education, as a % of 

the cohort, and (3) Youth Literacy, that is, the % of people ages 15-24 that are literate. (Note: the 

Youth Literacy data has extremely limited coverage, and, as a result, we do not think much weight 

should be put on those results). We also collected data on three health outcomes: (4) the Life 

Expectancy rate; (5) the number of Physicians per 1000 people, and (6) the number of Hospital Beds 

per 1000 people.  

In Table 8, we report the results from the same specifications as reported in Table 3, but 

using these outcome measures as our dependent variables. For the models testing the effect of 

the right to education—which are reported in columns (1) to (3)—we find two positive and 

statistically significant effects. These effects, however, are not robust across our different model 

specifications. For the models testing the right to healthcare, we only find one positive effect—

an increase in life expectancy in the model reported in Panel D. Obviously, if the constitutional 

right to healthcare did improve life expectancy, it would be incredibly important. Since there has 

been a general linear increase in life expectancy over time, and these findings are not robust to 

alternative specifications, however, we are hesitant to make much of the results. We do think 

that they suggest the need for future research to build on our project and investigate the effect 

on health outcomes in more depth.  
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Table 8: Effect of Social Rights on Education and Health Outcomes 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital  

Beds 
A. Baseline Specification              

Constitutional Rights 0.922 0.468 ---  -0.009 -0.011 0.117 

 
(0.693) (0.793) ---  (0.044) (0.020) (0.096) 

      
  Observations 592 380 ---  2,412 406 234 

B. Mahalanobis Matching        
Constitutional Rights -0.115 1.240* ---  -0.009 -0.018** 0.085 
 (0.372) (0.699) ---  (0.039) (0.007) (0.083) 
        
Observations 1,538 834 ---  7,330 1,682 942 

C. Without Matching        
Constitutional Rights 0.373 0.351 0.231  0.009 -0.018** 0.083 
 (0.408) (0.511) (0.223)  (0.039) (0.007) (0.079) 
        
Observations 3,870 2,533 172  8,429 2,209 1,414 

D. Without Nominate        
Constitutional Rights 0.551** 0.147 0.215  0.060** -0.003 0.048 
 (0.263) (0.343) (0.129)  (0.024) (0.007) (0.031) 
        
Observations 3,870 2,533 172  8,429 2,209 1,414 

E. Without Multiple Imputation        
Constitutional Rights 0.296 0.743 ---  0.009 -0.009 0.149 
 (0.482) (0.652) ---  (0.049) (0.009) (0.100) 
        
Observations 2,263 1,620 ---  5,133 1,434 952 

F. Country Fixed-Effects        
Constitutional Rights 8.980 -1.219 4.357  0.728 0.020 0.156 
 (6.486) (2.628) (3.539)  (0.612) (0.078) (0.420) 
        
Observations 2,658 2,027 282  5,152 2,224 1,570 

- Robust standard errors clustered by country in parentheses.  
- Complete results--including coefficients for all variables—are reported in Section 6 of the Supplementary Materials. 
- *** p<0.01, ** p<0.05, * p<0.1. 
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7. CONCLUSION 

While social rights have generally been met with great enthusiasm in both academic and 

policy circles, we find that they do not appear to shift government behavior. More specifically, 

we find that the adoption of the right to education or the right to healthcare is not associated 

with increased spending on education and healthcare. We also do not find positive results when 

testing alternative ways of measuring social spending, different ways of defining the presents of 

constitutional rights, the effects of other social rights, whether the rights have an effect in 

countries with independent judiciaries, and when using health and education outcomes instead 

of social spending data as our dependent variable.  

It is possible, of course, that constitutional social rights may still have important effects. 

For example, although our evidence suggests constitutional social rights do not have an effect in 

general, it may be the case that they do have an effect in certain conditions—like in countries 

that are transitioning democracies or that have particularly strong social movements that push 

for implementation. Additionally, even if the constitutionalization of social rights does not 

change the amount of money that countries spend on the provision of social rights, the 

constitutional rights to education and healthcare may still influence outcomes in other ways. For 

example, adopting these constitutional social rights may lead a government to change the way 

social spending is distributed—and the effects of these rights is powerful if they result in 

countries directing more resources towards the poor. Existing qualitative evidence, however, 

refutes this idea, and suggests that, if anything, social rights direct resources towards those who 

can afford to go to court (Landau 2009). Social rights might also eradicate discrimination in the 

provision of social rights-related goods and services. Perhaps less tangibly, they may change the 

way in which politicians talk about social justice, or impact how judges decide cases in other 

areas of law. While qualitative research has started to take up some of these questions, many 

questions remain unanswered. Regardless, we hope that the core finding from this paper can 

direct future research inquiries. It suggests that one fruitful avenue for future exploration is the 

study of how constitutional social rights can affect outcomes without increases in social 

spending. 
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Rights without Resources:  
The Impact of Constitutional Social Rights on Social Spending 

 

Supplementary Materials 

These materials provide information that supplements the analysis and results presented in the 
body of our paper. The supplementary materials are broken into six sections. Those sections 
present: (1) information on the 87 constitutioanl rights used for our ideal point analysis and a 
graph that shows their trajectory over time; (2) additional information on the four social rights 
that feature in our analysis; (3) summary statistics for the dependent, treatment, and control 
variables used in our primary analysis; (4) additional information on the matched samples used 
in our primary analysis; (5) robustness checks using the “Matching Frontier” approach to match 
observations; and (6) complete regression results for all the tables presented in the body of the 
paper.  
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1. Constitutional Rights Data 

This Section provides information on our data on countries constitutional rights. This 

information is divided into two parts: (A) a table listing the 87 constitutional rights that we used 

to conduct our ideal point estimation; and (B) a figure depicting the average number of these 87 

rights in the world’s constitutions for the period 1946-2016.  
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A. Rights Used in Ideal Point Estimation 
 

87 Rights Used in Ideal Point Estimation 
Right to freedom of religion 
Freedom of press and/or expression 
Right to assembly and/ or association 
Right to strike and/ or unionize 
Right to vote 
Freedom to form political parties 
Right to a remedy when rights are violated 
Right to petition 
Right to information about government 
Right to compensation  
Right to resist when rights are violated 
Right to “petition for amparo” 
Right to establish private schools 
Freedom of education 
Right to privacy of family life 
Right to protection of one’s reputation or 
honor 
Prohibition of death penalty 
Right to privacy of personal data 
Free development of personality 
Protection of rights for unborn children 
Right to bear arms 
Prohibition of arbitrary arrest and detention 
Right to privacy of the home 
Right to privacy of communication 
Freedom of movement 
Prohibition of torture 
Right to life 
Right not to be expelled from home territory 
Prohibition of slavery 
Right to personal privacy 
Artistic freedom 
Right of access to court (habeas corpus) 
Prohibition of ex post facto laws  
Presumption of innocence 
Right to present a defense 
Right to counsel 
Right to public trial 
Prohibition of double jeopardy 
Right to remain silent 
Right to a timely trial 
Right to an interpreter 

Rights for prisoners 
Right to due process 
Right to equality 
Right to private property 
Right to education 
Right to work 
Right to health 
Right to social security 
Freedom of enterprise 
Right to rest  
Right to minimum wage 
Right to housing 
Right to work for the government  
Right to favorable working conditions 
Intellectual property 
Right to sport 
Right to adequate standard of living 
Prohibition of child labor 
Prohibition of confiscation 
Right to food 
Right to water 
Right to establish a family 
Rights for children 
Special protection of mothers 
Right to get married 
Equality husband and wife within the family  
Rights for elderly people 
Special protection of women  
Women empowerment in labor relations  
Right to maternity leave  
Right to a healthy environment 
Right to culture 
Protection of minority language 
Right to preserve traditional ways  
Right to asylum 
Special protection of minorities 
Rights for handicapped people  
Schooling right for minorities 
Rights for consumers 
Right for minorities to use indigenous lands 
Rights for victims of crimes 
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Right to fair trial 
Right to appeal to higher court 
Representation right for minorities 
Autonomy for minorities 
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B. Average Number of Consitutional Rights Over Time 

 

 

Average Number of All 87 Rights over Time 
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2. Constitutional Social Rights Data 

This Section presents more information on the four social rights that are analyzed in this paper. 

This information is divided into two parts: (A) the percent of countries that have each right 

from 1946 to 2016; and (B) maps showing which counties have each right in 2016.  

 

A. Percent of Countries with Social Rights in Their Constitutions Over Time 
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B. Countries with Social Rights in Their Constitutions in 2016 

 
Countries with the Right to Education in 2016 

 

 
 
 

Countries with the Right to Healthcare in 2016 
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Countries with the Right to Housing in 2016 
 

 
 
 

Countries with the Right to Social Security in 2016 
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3. Summary Statistics  

This Section provides summary statistics for the dependent, treatment, and control variables 

used to study the right to education and the right to healthcare. Although the same control 

variables were used to study each right, the summary statistics are presented seperately because 

the possible samples vary due to limitations on the dependent variables. For the control 

variables, we present information on the samples with and without the use of Amelia to input 

missing values of the control variables.  

 
Summary Statistics for Right to Education 

Variable Obs. Mean St. Dev. Min Max 
Dependent Variable      

Education Spending (% of GDP) 3,359 4.46 1.96 0.00 44.33 
Treatment Variable      

Right to Education 3,359 0.75 0.43 0.00 1.00 
Control Variables (with Imputation)   

Probability of Right 3,359 0.75 0.41 0.00 1.00 
Urban Population 3,359 55.68 23.99 4.18 100.00 
Population Over 65 3,359 7.77 5.04 1.02 25.71 
Inflation 3,359 14.16 79.78 -378.05 3057.63 
GDP Per Capita (ln) 3,359 9.04 1.23 6.20 12.44 
GDP Growth 3,359 2.27 4.53 -28.63 33.03 
Polity Score 3,359 3.77 6.89 -10.00 10.00 
Interstate War 3,130 0.06 0.24 0.00 1.00 
Civil War 3,130 0.02 0.15 0.00 1.00 

Control Variables (without Imputation) 
Urban Population 3,359 55.68 23.99 4.18 100.00 
Population Over 65 3,297 7.72 5.06 1.02 25.71 
Inflation 3,296 13.54 76.33 -31.57 3057.63 
GDP Per Capita (ln) 2,182 8.63 1.11 6.20 11.85 
GDP Growth 3,296 2.28 4.56 -28.63 33.03 
Polity Score 3,071 3.60 7.02 -10.00 10.00 
Interstate War 3,130 0.06 0.24 0.00 1.00 
Civil War 3,130 0.02 0.15 0.00 1.00 
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Summary Statistics for Right to Healthcare 
Variable Obs. Mean St. Dev. Min Max 
Dependent Variable      

Healthcare Spending (% of GDP) 3,471 3.71 2.49 0.04 28.05 
Treatment Variable      

Right to Healthcare 3,471 0.67 0.47 0.00 1.00 
Control Variables (with Imputation)   

Probability of Right 3,471 0.64 0.44 0.00 1.00 
Urban Population 3,471 54.38 23.55 7.21 100.00 
Population Over 65 3,471 7.25 4.88 -0.16 25.01 
Inflation 3,471 14.07 116.65 -317.38 5399.51 
GDP Per Capita (ln) 3,471 9.05 1.26 5.81 12.44 
GDP Growth 3,471 2.54 5.76 -62.23 140.50 
Polity Score 3,471 3.99 6.26 -10.00 10.00 
Interstate War 3,287 0.02 0.15 0.00 1.00 
Civil War 3,287 0.00 0.07 0.00 1.00 

Control Variables (without Imputation) 
Urban Population 3,469 54.39 23.56 7.21 100.00 
Population Over 65 3,317 7.14 4.92 0.70 25.01 
Inflation 3,409 13.71 115.22 -31.57 5399.51 
GDP Per Capita (ln) 1,782 8.42 1.14 5.81 10.64 
GDP Growth 3,409 2.55 5.79 -62.23 140.50 
Polity Score 2,928 3.43 6.46 -10.00 10.00 
Interstate War 3,287 0.02 0.15 0.00 1.00 
Civil War 3,287 0.00 0.07 0.00 1.00 
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4. Matching Results 

This Section provides additional information on the matched samples used in the primary 

analysis of the paper. This information is divided into four parts: (A) reports the balance 

statistics for the two matched samples used in the primary regressions; (B) includes information 

on the number of countries included in each of the two matched samples used in the main 

analysis; (C) provides maps illustrating which countries are included in the matched samples 

(countries are shaded in increasingly darker shades of gray as they appear in the sample in more 

years); (D) presents figures that show the disribution of the frequencies that different countries 

appeared in our matched samples. 

A. Balance Statistics  

 Education  Healthcare 

 
Full 

Sample 
Matched 
Sample 

 Full 
Sample 

Matched 
Sample 

Sample Size 2,430 530  3,102 858 
Treatment Units 1,833 265  2,079 429 
Control Units 597 265  1,023 429 
Mean Distance – Treatment Group 0.894 0.658  0.853 0.596 
Mean Distance – Control Group 0.325 0.559  0.299 0.512 
Improvement in Balance 83%  85% 

 

B. Number of Countries in the Matched Samples  

 

 Education Healthcare 
Control 44 64 
Treated 77 64 
Overall 108 122 
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C. Maps of Frequencies of Countries Included in the Matched Samples 
 

Education 

 

 
 
 
 

Healthcare 
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D. Frequecy of Countries Appearing in the Matched Samples 

These bar graphs show the number of countries that appear in the matched samples at different 

frequencies. The x-axis represents the number of observations that come from a single country 

in a matched sample. The y-axis presents the number of countries that appear at that frequency.  
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5. Results Using “Matching Frontier” Approach  

Our baseline approach relies on using propensity score matching. We elected to use this 

approach based on its widespread use generally, and in the literature on comparative and 

international law more specifically. But propensity score matching has recently been criticized 

for increasing imbalance, inefficiency, model dependence, and bias (King & Nielsen 2015). In 

response to those criticisms, we included the method recommended by King & Nielsen 

(2015)—Mahalanobis Distance Matching—as an alternative specifications in all our results. But 

in a recent article, King, Lucas, & Nielsen (2017) have developed a new approach to matching 

known as the “matching frontier”. This approach calculates the matching solution that improves 

balance the most for each number of observations that are pruned from the dataset. On other 

words, their approach calculates the “optimal” sample for every possible sample size.  

 

As an alternative robustness check, we have used the matching frontier software developed by 

King, Lucas, & Nielsen (2017). The results of this analysis are reported in the figures below. The 

left panel shows the improvement in balance for each observation pruned (that is, removed) 

from the dataset. The right panel shows the estimate of the effect of constitutional rights on 

spending for each possible matched sample. These results show that, for every possible sized 

matching solution, the estimates of the effects of constitutional rights are always negative. That 

is, they associated having a constitutional right to education or healthcare is not associated with 

increased social spending on education or healthcare. In other words, our failure to find positive 

and statistically significant results is likely not the result of choices made as part of our matching 

algorithm.  
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Matching Frontier Results – Education 

 

 

 

 

Matching Frontier Results – Healthcare 
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6. Complete Regression Results 

This Section reports the complete regression results for the results reported in the body of the 

paper. This information is divided into six parts: (A) the results reported in Part 5.2; (B) the 

results reported in Part 6.1; (C) the results reported in Part 6.2; (D) the results reported in Part 

6.3; (E) the results reproted in Part 6.4; and (F) the results reported in Part 6.5.   

A. Results Reported in Part 5.2—Alternative Specifications  

Panel A: Baseline Specifications 

 
Education Health 

      
Right 0.083 0.016 

 
(0.061) (0.036) 

Probability of Right 0.090 -0.119** 

 
(0.057) (0.048) 

Urban Population -0.004* -0.001 

 
(0.002) (0.001) 

Population Over 65 -0.008 0.015*** 

 
(0.012) (0.005) 

Inflation -0.000* -0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.122** 0.002 

 
(0.051) (0.037) 

GDP Growth -0.020*** -0.011** 

 
(0.007) (0.004) 

Polity Score 0.004 0.003 
 (0.005) (0.004) 
Interstate War 0.366*** -0.088 
 (0.127) (0.054) 
Civil War -0.202 -0.059 
 (0.191) (0.052) 
Spendingt-1 0.943*** 0.961*** 
 (0.018) (0.008) 

   Observations 530 858 
R-squared 0.918 0.954 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel B: Mahalanobis Matching 

 
Education Health 

      
Right 0.044 0.016 

 
(0.037) (0.036) 

Probability of Right -0.028 -0.119** 

 
(0.040) (0.048) 

Urban Population -0.002* -0.001 

 
(0.001) (0.001) 

Population Over 65 -0.002 0.015*** 

 
(0.006) (0.005) 

Inflation 0.000 -0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.104*** 0.002 

 
(0.038) (0.037) 

GDP Growth -0.013*** -0.011** 

 
(0.004) (0.004) 

Polity Score -0.000 0.003 
 (0.005) (0.004) 
Interstate War 0.051 -0.088 
 (0.057) (0.054) 
Civil War 0.095 -0.059 
 (0.121) (0.052) 
Spendingt-1 0.950*** 0.961*** 
 (0.017) (0.008) 

   Observations 1,194 858 
R-squared 0.909 0.954 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel C: Without Matching 

 
Education Health 

      
Right 0.000 0.038 

 
(0.034) (0.035) 

Probability of Right -0.016 -0.096** 

 
(0.035) (0.042) 

Urban Population -0.001 -0.000 

 
(0.001) (0.001) 

Population Over 65 -0.002 0.014*** 

 
(0.003) (0.004) 

Inflation -0.000 -0.000** 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.051** 0.012 

 
(0.024) (0.019) 

GDP Growth -0.010*** -0.010** 

 
(0.003) (0.004) 

Polity Score 0.003 0.002 
 (0.003) (0.002) 
Interstate War 0.033 -0.024 
 (0.050) (0.053) 
Civil War 0.001 -0.009 
 (0.091) (0.146) 
Spendingt-1 0.941*** 0.945*** 
 (0.011) (0.016) 

   Observations 2,598 3,470 
R-squared --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel D: Without Nominate 

 
Education Health 

      
Right -0.010 -0.022 

 
(0.030) (0.024) 

Probability of Right --- --- 

   Urban Population -0.001 -0.001 

 
(0.001) (0.001) 

Population Over 65 -0.002 0.013*** 

 
(0.003) (0.004) 

Inflation -0.000 -0.000** 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.052** 0.019 

 
(0.024) (0.019) 

GDP Growth -0.010*** -0.010** 

 
(0.003) (0.004) 

Polity Score 0.003 0.002 
 (0.003) (0.002) 
Interstate War 0.033 -0.024 
 (0.050) (0.053) 
Civil War 0.000 -0.012 
 (0.091) (0.144) 
Spendingt-1 0.941*** 0.948*** 
 (0.011) (0.015) 

   Observations 2,598 3,470 
R-squared --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel E: Multiple Imputation 

 
Education Health 

      
Right -0.037 0.019 

 
(0.042) (0.031) 

Probability of Right -0.027 -0.077** 

 
(0.047) (0.037) 

Urban Population -0.001 -0.000 

 
(0.001) (0.001) 

Population Over 65 -0.001 0.014*** 

 
(0.005) (0.003) 

Inflation -0.000** -0.000*** 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.082** 0.008 

 
(0.034) (0.018) 

GDP Growth -0.011*** -0.008** 

 
(0.003) (0.003) 

Polity Score -0.001 0.003 
 (0.003) (0.002) 
Interstate War 0.026 -0.001 
 (0.052) (0.044) 
Civil War -0.003 -0.058 
 (0.087) (0.048) 
Spendingt-1 0.927*** 0.946*** 
 (0.012) (0.009) 

   Observations 1,640 1,583 
R-squared 0.911 0.948 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel F: Country Fixed Effects 

 
Education Health 

      
Right -0.273 0.299 

 
(0.333) (0.199) 

Probability of Right --- --- 

   Urban Population 0.028 0.004 

 
(0.024) (0.026) 

Population Over 65 -0.043 0.012 

 
(0.094) (0.071) 

Inflation -0.001* 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.526 -0.378 

 
(0.460) (0.368) 

GDP Growth -0.029*** -0.014** 

 
(0.008) (0.006) 

Polity Score 0.004 0.003 
 (0.034) (0.010) 
Interstate War 0.171 0.090 
 (0.182) (0.154) 
Civil War 0.180 0.299*** 
 (0.175) (0.110) 
Spendingt-1 --- --- 
   

   Country Fixed Effects Yes Yes 
Observations 2,123 1,721 
R-squared 0.652 0.922 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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B. Results Reported in Part 6.1—Alternative Spending Measures  
 

A. Baseline Specifications 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right 0.123 0.088  -0.013 0.015 

 
(0.207) (0.123)  (0.022) (0.017) 

Probability of Right -0.186 -0.274  -0.015 -0.021 
 (0.222) (0.190)  (0.026) (0.022) 
Urban Population -0.007 0.001  -0.001 -0.001 
 (0.008) (0.004)  (0.001) (0.000) 
Population Over 65 -0.079* 0.015  -0.002 0.008*** 
 (0.043) (0.019)  (0.004) (0.003) 
Inflation -0.001 -0.001***  -0.000 0.000* 
 (0.008) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.323 0.003  0.024 0.017 
 (0.254) (0.105)  (0.015) (0.012) 
GDP Growth -0.018 -0.016  -0.002 -0.001 
 (0.049) (0.011)  (0.002) (0.001) 
Polity Score 0.044 0.006  0.002 -0.001 
 (0.030) (0.015)  (0.002) (0.002) 
Interstate War 0.967 0.142  0.062 -0.023* 
 (1.059) (0.242)  (0.058) (0.014) 
Civil War -1.811** -0.653***  -0.040 -0.033 
 (0.781) (0.160)  (0.036) (0.028) 
Spendingt-1 0.918*** 0.942***  0.846*** 0.850*** 
 (0.026) (0.018)  (0.033) (0.033) 
      
Observations 364 826  526 844 
R-squared 0.854 0.892  0.718 0.819 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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B. Mahalanobis Matching 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right 0.068 -0.082  0.014 -0.012 

 
(0.253) (0.139)  (0.031) (0.019) 

Probability of Right -0.447 -0.070  -0.030 -0.005 
 (0.309) (0.169)  (0.034) (0.021) 
Urban Population -0.002 0.002  -0.000 0.000 
 (0.007) (0.003)  (0.000) (0.000) 
Population Over 65 -0.057* 0.022**  -0.000 0.008*** 
 (0.031) (0.010)  (0.002) (0.002) 
Inflation -0.012 -0.001***  -0.000 -0.000 
 (0.013) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.165 -0.023  0.021 0.002 
 (0.198) (0.059)  (0.013) (0.006) 
GDP Growth -0.002 -0.014*  -0.002 -0.002** 
 (0.023) (0.008)  (0.001) (0.001) 
Polity Score 0.021 0.016**  -0.000 0.000 
 (0.024) (0.008)  (0.001) (0.001) 
Interstate War 0.283 -0.029  0.018 0.003 
 (0.287) (0.209)  (0.031) (0.015) 
Civil War -0.261 -0.779***  0.006 0.008 
 (0.319) (0.141)  (0.060) (0.015) 
Spendingt-1 0.879*** 0.909***  0.832*** 0.843*** 
 (0.048) (0.013)  (0.025) (0.031) 
      
Observations 688 2,036  1,194 2,046 
R-squared 0.814 0.862  0.684 0.823 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 

 
  

Electronic copy available at: https://ssrn.com/abstract=2857731



	 69 

C. Without Matching 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right 0.057 0.087  -0.010 0.013 

 
(0.186) (0.108)  (0.023) (0.014) 

Probability of Right -0.238 -0.246*  -0.028 -0.031* 
 (0.183) (0.128)  (0.022) (0.017) 
Urban Population -0.004 0.001  -0.000 0.000 
 (0.004) (0.002)  (0.000) (0.000) 
Population Over 65 -0.076*** 0.025***  -0.000 0.007*** 
 (0.020) (0.008)  (0.001) (0.002) 
Inflation -0.004 -0.000*  0.000 -0.000 
 (0.005) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.141 0.001  0.010 0.004 
 (0.095) (0.040)  (0.008) (0.005) 
GDP Growth -0.024 -0.015**  -0.001 -0.002** 
 (0.015) (0.008)  (0.001) (0.001) 
Polity Score 0.013 0.011*  0.000 0.000 
 (0.014) (0.006)  (0.001) (0.001) 
Interstate War -0.025 0.037  0.002 0.004 
 (0.272) (0.230)  (0.027) (0.014) 
Civil War -0.438 -0.343  -0.006 -0.005 
 (0.420) (0.330)  (0.031) (0.029) 
Spendingt-1 0.857*** 0.916***  0.815*** 0.848*** 
 (0.029) (0.011)  (0.024) (0.021) 
      
Observations 1,833 3,465  2,632 3,470 
R-squared  ---  ---  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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D. Without Nominate 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right -0.089 -0.068  -0.029** -0.006 

 
(0.144) (0.063)  (0.014) (0.008) 

Probability of Right --- ---  --- --- 
      
Urban Population -0.004 -0.000  -0.000 -0.000 
 (0.004) (0.002)  (0.000) (0.000) 
Population Over 65 -0.079*** 0.022***  -0.001 0.006*** 
 (0.020) (0.008)  (0.001) (0.002) 
Inflation -0.004 -0.000*  0.000 -0.000 
 (0.005) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.154 0.024  0.011 0.007 
 (0.095) (0.040)  (0.008) (0.005) 
GDP Growth -0.024 -0.016**  -0.001 -0.002*** 
 (0.015) (0.007)  (0.001) (0.001) 
Polity Score 0.015 0.013**  0.001 0.001 
 (0.014) (0.006)  (0.001) (0.001) 
Interstate War -0.015 0.037  0.002 0.004 
 (0.272) (0.230)  (0.027) (0.014) 
Civil War -0.419 -0.353  -0.007 -0.006 
 (0.416) (0.323)  (0.031) (0.029) 
Spendingt-1 0.859*** 0.917***  0.817*** 0.852*** 
 (0.029) (0.010)  (0.023) (0.021) 
      
Observations 1,833 3,465  2,632 3,470 
R-squared --- ---  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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E. Without Multiple Imputation 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right -0.112 -0.063  -0.035 -0.016 

 
(0.224) (0.125)  (0.036) (0.020) 

Probability of Right -0.002 -0.142  -0.031 -0.015 
 (0.227) (0.148)  (0.035) (0.022) 
Urban Population -0.005 -0.001  0.000 -0.001 
 (0.006) (0.003)  (0.000) (0.000) 
Population Over 65 -0.083*** 0.025**  0.000 0.011*** 
 (0.028) (0.010)  (0.002) (0.003) 
Inflation -0.003 -0.000*  -0.000 -0.000 
 (0.014) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.198 -0.022  0.016 0.017* 
 (0.145) (0.075)  (0.012) (0.009) 
GDP Growth -0.029 -0.011  -0.001 -0.003*** 
 (0.019) (0.014)  (0.001) (0.001) 
Polity Score 0.000 0.018***  -0.002 0.001 
 (0.018) (0.007)  (0.001) (0.001) 
Interstate War 0.027 0.024  -0.007 0.007 
 (0.187) (0.169)  (0.028) (0.015) 
Civil War -0.444 -0.878***  -0.004 0.009 
 (0.269) (0.130)  (0.033) (0.015) 
Spendingt-1 0.858*** 0.915***  0.780*** 0.787*** 
 (0.037) (0.015)  (0.030) (0.034) 
      
Observations 951 1,578  1,640 1,583 
R-squared 0.839 0.844  0.632 0.802 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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F. Country Fixed Effects 

 

DV is the % of 
Public Spending  Binary DV for Hitting Spending 

Targets 

 

(1) 
Education 

(2) 
Healthcare 

(3) 
Education 

(4) 
Healthcare 

           
Right -0.194 0.870  -0.030 0.011 

 
(1.037) (0.840)  (0.052) (0.029) 

Probability of Right --- ---  --- --- 
      
Urban Population 0.180** -0.113  0.001 0.004 
 (0.073) (0.098)  (0.005) (0.007) 
Population Over 65 -0.661*** -0.104  -0.030 0.006 
 (0.250) (0.245)  (0.018) (0.023) 
Inflation 0.010 -0.000*  -0.000 0.000 
 (0.017) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.968 -1.703  0.134* -0.065 
 (2.125) (1.362)  (0.072) (0.110) 
GDP Growth -0.106** -0.021  -0.004** -0.002 
 (0.044) (0.019)  (0.002) (0.002) 
Polity Score 0.212** 0.016  0.000 -0.003 
 (0.093) (0.036)  (0.003) (0.002) 
Interstate War -0.919 0.450  0.061 0.046 
 (1.263) (0.500)  (0.043) (0.062) 
Civil War -0.674 -0.048  0.052 0.023 
 (0.679) (0.504)  (0.046) (0.018) 
Spendingt-1 --- ---  --- --- 
      
      
Country Fixed Effects Yes Yes  Yes Yes 
Observations 1,242 1,716  2,123 1,721 
R-squared 0.775 0.801  0.507 0.798 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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C. Results Reported in Part 6.2—Alternative Definition of Rights  
 

Panel A: Baseline Specification 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right 0.013 -0.038  0.025 0.029  -0.022 -0.020 
 (0.031) (0.032)  (0.029) (0.034)  (0.030) (0.025) 
Probability of Right -0.023 -0.030  -0.030 -0.017  0.005 0.028 
 (0.036) (0.037)  (0.038) (0.038)  (0.037) (0.031) 
Urban Population -0.002 -0.002  -0.002 -0.001  -0.002 -0.001 
 (0.002) (0.002)  (0.001) (0.002)  (0.001) (0.001) 
Population Over 65 0.004 0.013***  0.002 0.005  0.002 0.009 
 (0.006) (0.005)  (0.006) (0.004)  (0.006) (0.007) 
Inflation -0.000 -0.002**  -0.000 -0.000***  -0.000** -0.000*** 
 (0.000) (0.001)  (0.000) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.072* 0.060  0.080** 0.059  0.059 0.018 
 (0.038) (0.046)  (0.038) (0.036)  (0.040) (0.024) 
GDP Growth -0.007 -0.011*  -0.004 -0.013*  -0.009** -0.003 
 (0.005) (0.006)  (0.005) (0.008)  (0.004) (0.004) 
Polity Score 0.001 0.008**  -0.001 0.002  0.004 0.005* 
 (0.004) (0.003)  (0.004) (0.005)  (0.004) (0.003) 
Interstate War 0.099 -0.096  0.152* 0.050  -0.114** 0.030 
 (0.093) (0.089)  (0.079) (0.099)  (0.049) (0.146) 
Civil War 0.082 -0.055  -0.023 -0.034  0.163  
 (0.180) (0.123)  (0.144) (0.057)  (0.109)  
Spendingt-1 0.940*** 0.919***  0.964*** 0.952***  0.923*** 0.966*** 
 (0.015) (0.020)  (0.019) (0.009)  (0.012) (0.033) 
         
Observations 1,222 1,408  948 1,046  1,080 1,134 
R-squared 0.913 0.941  0.904 0.954  0.919 0.936 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel B: Mahalanobis Matching 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right 0.026 -0.025  0.030 -0.007  -0.012 -0.028 
 (0.027) (0.025)  (0.024) (0.033)  (0.026) (0.021) 
Probability of Right -0.009 -0.027  -0.031 -0.050  0.006 0.016 
 (0.030) (0.031)  (0.029) (0.034)  (0.029) (0.031) 
Urban Population -0.002 -0.003**  -0.002 -0.001  -0.001 0.000 
 (0.001) (0.001)  (0.001) (0.001)  (0.001) (0.001) 
Population Over 65 -0.004 0.017***  -0.003 0.015***  -0.004 0.004 
 (0.004) (0.004)  (0.004) (0.004)  (0.004) (0.004) 
Inflation -0.000 -0.000  -0.000 -0.000***  -0.000 -0.000 
 (0.000) (0.000)  (0.000) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.069** 0.074**  0.079*** 0.023  0.068** 0.033 
 (0.029) (0.032)  (0.029) (0.023)  (0.027) (0.027) 
GDP Growth -0.010*** -0.014***  -0.010*** -0.009**  -0.011*** -0.002 
 (0.004) (0.005)  (0.004) (0.004)  (0.004) (0.006) 
Polity Score 0.004 0.005*  0.003 0.003  0.003 0.001 
 (0.003) (0.003)  (0.004) (0.002)  (0.003) (0.002) 
Interstate War 0.016 -0.019  0.033 -0.010  0.028 -0.062 
 (0.054) (0.078)  (0.052) (0.050)  (0.050) (0.119) 
Civil War -0.004   -0.049 -0.066  0.007  
 (0.099)   (0.117) (0.052)  (0.092)  
Spendingt-1 0.946*** 0.922***  0.942*** 0.940***  0.946*** 0.969*** 
 (0.013) (0.017)  (0.014) (0.017)  (0.013) (0.014) 
         
Observations 1,892 2,506  1,832 2,716  2,030 1,258 
R-squared 0.904 0.942  0.909 0.945  0.907 0.940 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel C: Without Matching 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right 0.017 -0.022  0.034 0.006  -0.015 -0.039** 
 (0.023) (0.024)  (0.023) (0.029)  (0.024) (0.019) 
Probability of Right -0.016 -0.019  -0.009 -0.057*  0.001 0.040 
 (0.026) (0.028)  (0.026) (0.031)  (0.028) (0.040) 
Urban Population -0.001 -0.001  -0.001 -0.000  -0.001 -0.001 
 (0.001) (0.001)  (0.001) (0.001)  (0.001) (0.001) 
Population Over 65 -0.002 0.013***  -0.002 0.013***  -0.002 0.013*** 
 (0.003) (0.004)  (0.003) (0.004)  (0.003) (0.004) 
Inflation -0.000 -0.000**  -0.000 -0.000**  -0.000 -0.000** 
 (0.000) (0.000)  (0.000) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.053** 0.016  0.056** 0.016  0.052** 0.020 
 (0.024) (0.019)  (0.024) (0.019)  (0.024) (0.019) 
GDP Growth -0.010*** -0.010**  -0.010*** -0.010**  -0.009*** -0.010** 
 (0.003) (0.004)  (0.003) (0.004)  (0.003) (0.004) 
Polity Score 0.003 0.003  0.003 0.002  0.003 0.002 
 (0.003) (0.002)  (0.003) (0.002)  (0.003) (0.002) 
Interstate War 0.034 -0.027  0.040 -0.026  0.033 -0.023 
 (0.049) (0.054)  (0.050) (0.054)  (0.048) (0.054) 
Civil War -0.003 -0.021  -0.008 -0.016  -0.005 -0.018 
 (0.086) (0.145)  (0.087) (0.144)  (0.086) (0.143) 
Spendingt-1 0.942*** 0.948***  0.943*** 0.947***  0.941*** 0.948*** 
 (0.012) (0.015)  (0.011) (0.016)  (0.012) (0.015) 
         
Observations 2,632 3,470  2,632 3,470  2,632 3,470 
R-squared --- ---  --- ---  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel D: Without Nominate 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right 0.010 -0.031  0.029 -0.028  -0.014 -0.029 
 (0.024) (0.020)  (0.021) (0.022)  (0.023) (0.022) 
Probability of Right --- ---  --- ---  --- --- 
         
Urban Population -0.001 -0.001  -0.001 -0.001  -0.001 -0.001 
 (0.001) (0.001)  (0.001) (0.001)  (0.001) (0.001) 
Population Over 65 -0.002 0.013***  -0.002 0.013***  -0.002 0.013*** 
 (0.003) (0.004)  (0.003) (0.004)  (0.003) (0.004) 
Inflation -0.000 -0.000**  -0.000 -0.000**  -0.000 -0.000** 
 (0.000) (0.000)  (0.000) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.054** 0.017  0.056** 0.018  0.052** 0.019 
 (0.024) (0.019)  (0.024) (0.019)  (0.024) (0.019) 
GDP Growth -0.010*** -0.010**  -0.010*** -0.010**  -0.009*** -0.010** 
 (0.003) (0.004)  (0.003) (0.004)  (0.003) (0.004) 
Polity Score 0.003 0.003  0.003 0.002  0.003 0.003 
 (0.003) (0.002)  (0.003) (0.002)  (0.003) (0.002) 
Interstate War 0.035 -0.027  0.040 -0.027  0.033 -0.024 
 (0.048) (0.054)  (0.050) (0.054)  (0.048) (0.054) 
Civil War -0.005 -0.020  -0.009 -0.015  -0.005 -0.018 
 (0.087) (0.145)  (0.087) (0.144)  (0.087) (0.143) 
Spendingt-1 0.943*** 0.948***  0.943*** 0.948***  0.941*** 0.948*** 
 (0.012) (0.015)  (0.011) (0.015)  (0.012) (0.015) 
         
Observations 2,632 3,470  2,632 3,470  2,632 3,470 
R-squared --- ---  --- ---  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel E: Without Multiple Imputation 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right -0.004 -0.042*  0.001 -0.020  -0.005 -0.036* 
 (0.028) (0.024)  (0.024) (0.025)  (0.031) (0.018) 
Probability of Right -0.030 -0.016  -0.006 -0.025  -0.032 0.011 
 (0.035) (0.027)  (0.030) (0.028)  (0.039) (0.035) 
Urban Population -0.001 -0.000  -0.001 -0.000  -0.001 -0.000 
 (0.001) (0.001)  (0.001) (0.001)  (0.001) (0.001) 
Population Over 65 -0.002 0.014***  -0.002 0.013***  -0.002 0.013*** 
 (0.005) (0.003)  (0.004) (0.003)  (0.005) (0.003) 
Inflation -0.000** -0.000***  -0.000** -0.000***  -0.000** -0.000*** 
 (0.000) (0.000)  (0.000) (0.000)  (0.000) (0.000) 

GDP Per Capita (ln) 0.085** 0.008  0.089*** 0.011  0.086** 0.015 
 (0.035) (0.018)  (0.034) (0.018)  (0.034) (0.018) 
GDP Growth -0.011*** -0.008**  -0.012*** -0.008***  -0.011*** -0.008*** 
 (0.003) (0.003)  (0.003) (0.003)  (0.003) (0.003) 
Polity Score -0.001 0.003  -0.001 0.003  -0.001 0.003 
 (0.003) (0.002)  (0.003) (0.002)  (0.003) (0.002) 
Interstate War 0.029 -0.006  0.034 -0.005  0.032 0.001 
 (0.052) (0.046)  (0.054) (0.046)  (0.051) (0.046) 
Civil War -0.008 -0.081  -0.015 -0.066  -0.013 -0.065 
 (0.087) (0.049)  (0.086) (0.055)  (0.085) (0.050) 
Spendingt-1 0.929*** 0.947***  0.931*** 0.947***  0.928*** 0.948*** 
 (0.013) (0.009)  (0.012) (0.009)  (0.013) (0.009) 
         
Observations 1,640 1,583  1,640 1,583  1,640 1,583 
R-squared 0.911 0.948  0.911 0.948  0.911 0.948 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel F: With Country Fixed Effects 

 
Excluding 

Policy Goals 
 Excluding  

Non-Judiciable Rights 
 Including Guarantees of Free 

Services 

 

(1) 
Education 

(2) 
Health 

 (3) 
Education 

(4) 
Health 

 (5) 
Education 

(6) 
Health 

                
Right -0.002 0.419**  -0.577** 0.195  0.119 -0.036* 
 (0.285) (0.181)  (0.258) (0.237)  (0.384) (0.018) 
Probability of Right --- ---  --- ---  --- --- 
         
Urban Population 0.030 0.002  0.028 0.003  0.030 0.003 
 (0.025) (0.027)  (0.024) (0.027)  (0.025) (0.027) 
Population Over 65 -0.035 0.010  -0.046 0.006  -0.034 0.001 
 (0.095) (0.071)  (0.094) (0.071)  (0.096) (0.071) 
Inflation -0.001* 0.000  -0.000* 0.000  -0.001* 0.000 
 (0.000) (0.000)  (0.000) (0.000)  (0.000) (0.000) 
GDP Per Capita (ln) 0.563 -0.375  0.470 -0.374  0.571 -0.382 
 (0.458) (0.364)  (0.452) (0.370)  (0.456) (0.369) 
GDP Growth -0.029*** -0.014**  -0.029*** -0.014**  -0.030*** -0.014** 
 (0.008) (0.006)  (0.008) (0.006)  (0.008) (0.006) 
Polity Score 0.002 0.002  0.002 0.006  -0.000 0.009 
 (0.034) (0.010)  (0.035) (0.010)  (0.036) (0.010) 
Interstate War 0.181 0.083  0.128 0.091  0.173 0.085 
 (0.186) (0.152)  (0.179) (0.155)  (0.181) (0.156) 
Civil War 0.186 0.302***  0.161 0.303***  0.190 0.290*** 
 (0.174) (0.110)  (0.178) (0.110)  (0.173) (0.105) 
Spendingt-1 --- ---  --- ---  --- --- 
         

         
Country Fixed Effects Yes Yes  Yes Yes  Yes Yes 
Observations 2,123 1,721  2,123 1,721  2,123 1,721 
R-squared 0.652 0.922  0.654 0.922  0.652 0.921 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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D. Results Reported in Part 6.3—Right to Housing and Social Security 
 

Panel A: Baseline Specifications 

 
Housing Social Security 

  
  Right -0.015 0.020 

 
(0.029) (0.060) 

Probability of Right -0.113*** 0.068 

 
(0.033) (0.063) 

Urban Population -0.002 0.002 

 
(0.001) (0.003) 

Population Over 65 -0.004 0.071*** 

 
(0.005) (0.018) 

Inflation -0.000* 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.063* -0.007 

 
(0.032) (0.066) 

GDP Growth -0.002 -0.028** 

 
(0.003) (0.011) 

Polity Score -0.002 0.002 
 (0.003) (0.007) 
Interstate War 0.026 0.103 
 (0.037) (0.090) 
Civil War -0.117** -0.241** 
 (0.046) (0.108) 
Spendingt-1 0.846*** 0.959*** 
 (0.040) (0.012) 

   Observations 580 667 
R-squared 0.775 0.984 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel B: Mahalanobis Matching 

 
Housing Social Security 

  
  Right 0.005 -0.065 

 
(0.028) (0.064) 

Probability of Right -0.101*** 0.086 

 
(0.033) (0.065) 

Urban Population -0.000 0.002 

 
(0.001) (0.001) 

Population Over 65 -0.007 0.047*** 

 
(0.004) (0.012) 

Inflation -0.000** 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.062** 0.022 

 
(0.028) (0.035) 

GDP Growth -0.001 -0.024*** 

 
(0.003) (0.006) 

Polity Score -0.000 0.001 
 (0.002) (0.004) 
Interstate War 0.065* -0.055 
 (0.036) (0.092) 
Civil War -0.140** -0.035 
 (0.062) (0.079) 
Spendingt-1 0.818*** 0.963*** 
 (0.031) (0.009) 

   Observations 822 1,363 
R-squared 0.738 0.982 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel C: Without Matching 

 
Housing Social Security 

  
  Right 0.002 -0.034 

 
(0.025) (0.056) 

Probability of Right -0.081** 0.074 

 
(0.032) (0.059) 

Urban Population -0.001 0.002* 

 
(0.001) (0.001) 

Population Over 65 -0.006 0.054*** 

 
(0.004) (0.012) 

Inflation -0.000 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.057* 0.012 

 
(0.034) (0.036) 

GDP Growth 0.002 -0.020*** 

 
(0.004) (0.006) 

Polity Score -0.003 0.001 
 (0.002) (0.004) 
Interstate War 0.006 -0.065 
 (0.028) (0.086) 
Civil War -0.080** -0.044 
 (0.034) (0.078) 
Spendingt-1 0.850*** 0.960*** 
 (0.022) (0.009) 

   Observations 1,586 1,565 
R-squared  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel D: Without Nominate 

 
Housing Social Security 

  
  Right -0.029 0.007 

 
(0.024) (0.046) 

Probability of Right 
  

   Urban Population -0.001 0.002* 

 
(0.001) (0.001) 

Population Over 65 -0.006 0.053*** 

 
(0.004) (0.012) 

Inflation -0.000 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.060* 0.010 

 
(0.033) (0.036) 

GDP Growth 0.002 -0.020*** 

 
(0.004) (0.006) 

Polity Score -0.003 0.001 
 (0.002) (0.003) 
Interstate War 0.006 -0.065 
 (0.028) (0.084) 
Civil War -0.075** -0.033 
 (0.034) (0.078) 
Spendingt-1 0.853*** 0.961*** 
 (0.022) (0.009) 

   Observations 1,586 1,565 
R-squared  --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel E: Without Multiple Imputation 

 
Housing Social Security 

  
  Right 0.031 -0.086 

 
(0.027) (0.056) 

Probability of Right -0.123*** 0.106* 

 
(0.044) (0.061) 

Urban Population -0.001 0.004** 

 
(0.001) (0.002) 

Population Over 65 -0.007* 0.064*** 

 
(0.004) (0.016) 

Inflation -0.000* 0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.046* -0.009 

 
(0.025) (0.048) 

GDP Growth 0.003 -0.022*** 

 
(0.003) (0.006) 

Polity Score 0.001 0.005 
 (0.002) (0.004) 
Interstate War 0.017 -0.067 
 (0.025) (0.086) 
Civil War -0.066** -0.007 
 (0.028) (0.072) 
Spendingt-1 0.846*** 0.946*** 
 (0.028) (0.012) 

   Observations 1,289 1,258 
R-squared 0.756 0.983 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel F: Country Fixed Effects 

 
Housing Social Security 

  
  Right 0.297* -0.137 

 
(0.172) (0.459) 

Probability of Right --- --- 

   Urban Population 0.005 0.012 

 
(0.017) (0.050) 

Population Over 65 -0.058 0.836** 

 
(0.088) (0.344) 

Inflation -0.000** -0.000 

 
(0.000) (0.000) 

GDP Per Capita (ln) 0.117 -1.034 

 
(0.287) (0.695) 

GDP Growth -0.002 -0.030** 

 
(0.005) (0.012) 

Polity Score -0.014 -0.009 
 (0.011) (0.041) 
Interstate War 0.099 -0.186 
 (0.095) (0.365) 
Civil War -0.284** -0.002 
 (0.122) (0.323) 
Spendingt-1 --- --- 
   

   Country Fixed Effects Yes Yes 
Observations 1,411 1,376 
R-squared 0.520 0.953 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 

  

Electronic copy available at: https://ssrn.com/abstract=2857731



	 85 

E. Results Reported in Part 6.4—Interaction of Social Rights & Judicial Independence 

A. Without Matching  

  
(1) 

Education 
(2) 

Healthcare 
 

    

Right -0.024 0.015  
 (0.087) (0.046)  
Judicial Independence -0.011 0.153  

 (0.117) (0.117)  
Right * Judicial Independence 0.035 0.042  
 (0.097) (0.082)  
Probability of Right -0.013 -0.071*  
 (0.035) (0.042)  
Urban Population -0.001 -0.000  
 (0.001) (0.001)  
Population Over 65 -0.002 0.013***  
 (0.004) (0.004)  

Inflation -0.000 -0.000**  

 (0.000) (0.000)  

GDP Per Capita (ln) 0.050** -0.003  
 (0.025) (0.022)  
GDP Growth -0.009*** -0.009**  
 (0.003) (0.004)  
Polity Score 0.003 -0.003  
 (0.003) (0.003)  
Interstate War 0.034 -0.025  

 (0.049) (0.053)  

Civil War 0.001 -0.011  

 (0.088) (0.147)  
Dependent Variablet-1 0.941*** 0.943***  
 (0.012) (0.016)  
    
Observations 2,633 3,473  
R-squared --- ---  
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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B. Without Nominate 

  
(1) 

Education 
(2) 

Healthcare 

   

Right -0.036 -0.023 
 (0.081) (0.047) 
Judicial Independence -0.011 0.204* 

 (0.117) (0.111) 
Right * Judicial Independence 0.041 0.038 
 (0.095) (0.081) 
Probability of Right --- --- 
   
Urban Population -0.001 -0.000 
 (0.001) (0.001) 
Population Over 65 -0.002 0.012*** 
 (0.004) (0.004) 
Inflation -0.000 -0.000** 
 (0.000) (0.000) 
GDP Per Capita (ln) 0.050** -0.003 
 (0.025) (0.022) 
GDP Growth -0.009*** -0.009** 
 (0.003) (0.004) 
Polity Score 0.003 -0.004 
 (0.003) (0.003) 
Interstate War 0.035 -0.025 
 (0.049) (0.054) 
Civil War 0.001 -0.013 
 (0.088) (0.145) 
Dependent Variablet-1 0.941*** 0.945*** 
 (0.012) (0.016) 
   
Observations 2,633 3,473 
R-squared --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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C. Without Multiple Imputation 

  
(1) 

Education 
(2) 

Healthcare 
 

    

Right -0.147 0.033  
 (0.100) (0.050)  
Judicial Independence -0.228* 0.265**  

 (0.135) (0.125)  
Right * Judicial Independence 0.143 -0.028  
 (0.105) (0.079)  
Probability of Right -0.015 -0.044  
 (0.048) (0.040)  
Urban Population -0.001 0.000  
 (0.001) (0.001)  
Population Over 65 -0.001 0.013***  
 (0.005) (0.003)  

Inflation -0.001** -0.000***  

 (0.000) (0.000)  

GDP Per Capita (ln) 0.097*** -0.020  
 (0.034) (0.022)  
GDP Growth -0.011*** -0.007**  
 (0.003) (0.003)  
Polity Score 0.002 -0.004  
 (0.004) (0.003)  
Interstate War 0.038 -0.003  

 (0.054) (0.047)  

Civil War 0.006 -0.069  

 (0.090) (0.042)  
Dependent Variablet-1 0.927*** 0.941***  
 (0.013) (0.010)  
    
Observations 1,640 1,585  
R-squared 0.911 0.948  
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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D. Country Fixed Effects  

  
(1) 

Education 
(2) 

Healthcare 
 

    

Right -0.687 0.371  
 (0.635) (0.324)  
Judicial Independence 1.844 0.431  

 (1.436) (0.880)  
Right * Judicial Independence 0.836 -0.160  
 (0.965) (0.394)  
Probability of Right --- ---  
    
Urban Population 0.030 0.003  
 (0.025) (0.027)  
Population Over 65 -0.066 0.014  
 (0.083) (0.070)  

Inflation -0.001 0.000  

 (0.000) (0.000)  

GDP Per Capita (ln) 0.258 -0.394  
 (0.456) (0.370)  
GDP Growth -0.028*** -0.014**  
 (0.008) (0.006)  
Polity Score -0.045 -0.002  
 (0.042) (0.016)  
Interstate War 0.197 0.098  

 (0.196) (0.155)  

Civil War 0.229 0.298***  

 (0.174) (0.108)  
Dependent Variablet-1 --- ---  
    
    
Country Fixed Effects Yes Yes  
Observations 2,123 1,721  
R-squared 0.658 0.922  
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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F. Results Reported in Part 6.5—The Effect on Education and Health Outcomes 

Panel A: Baseline Specification 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right 0.922 0.468 ---  -0.009 -0.011 0.117 
 (0.693) (0.793)   (0.044) (0.020) (0.096) 
Probability of Right 0.615 -0.481 ---  0.041 0.034 -0.091 
 (0.841) (1.191)   (0.040) (0.024) (0.150) 
Urban Population -0.008 0.005 ---  -0.001 0.002*** 0.001 
 (0.023) (0.031)   (0.001) (0.001) (0.004) 
Population Over 65 0.068 0.152 ---  -0.007 -0.001 0.001 
 (0.103) (0.114)   (0.004) (0.006) (0.024) 
Inflation -0.001*** -0.000 ---  -0.000 -0.000 0.000 
 (0.000) (0.000)   (0.000) (0.000) (0.000) 
GDP Per Capita (ln) -0.625 0.774 ---  0.001 -0.018 0.068 
 (0.468) (0.585)   (0.046) (0.014) (0.074) 
GDP Growth -0.018 0.045 ---  0.004*** 0.004** 0.005 
 (0.101) (0.063)   (0.001) (0.002) (0.010) 
Polity Score 0.041 -0.007 ---  -0.003 -0.000 0.004 
 (0.069) (0.064)   (0.004) (0.002) (0.007) 
Interstate War -0.899 -0.549 ---  -0.030 0.015 0.077 
 (1.374) (1.780)   (0.090) (0.020) (0.085) 
Civil War -1.654 1.252 ---  0.140** 0.006 0.104 
 (1.199) (1.305)   (0.059) (0.024) (0.140) 
Dependent Variablet-1 0.940*** 0.865*** ---  1.000*** 1.004*** 0.945*** 
 (0.014) (0.032)   (0.003) (0.026) (0.021) 
        
Observations 592 380 ---  2,412 406 234 
R-squared 0.926 0.912   0.998 0.986 0.986 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
- The Regression for “Youth Literacy” is omitted because of insufficient sample size.  
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Panel B: Mahalanobis Matching 

 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right -0.115 1.240* ---  -0.009 -0.018** 0.085 
 (0.372) (0.699)   (0.039) (0.007) (0.083) 
Probability of Right 0.419 -1.275 ---  0.098** 0.018 -0.057 
 (0.482) (0.998)   (0.038) (0.011) (0.083) 
Urban Population 0.010 0.014 ---  -0.000 0.001*** -0.002* 
 (0.013) (0.016)   (0.001) (0.000) (0.001) 
Population Over 65 -0.063 0.126* ---  -0.009*** 0.004*** 0.001 
 (0.048) (0.073)   (0.002) (0.001) (0.005) 
Inflation -0.000*** -0.001 ---  0.000 -0.000 0.000 
 (0.000) (0.001)   (0.000) (0.000) (0.000) 
GDP Per Capita (ln) -0.323 0.772 ---  0.005 -0.007 0.089** 
 (0.286) (0.528)   (0.023) (0.006) (0.036) 
GDP Growth 0.054 0.075 ---  0.005*** 0.000 -0.001 
 (0.066) (0.058)   (0.001) (0.001) (0.003) 
Polity Score 0.045 0.037 ---  0.002 -0.001 -0.006* 
 (0.028) (0.038)   (0.002) (0.001) (0.003) 
Interstate War 0.370 -1.748** ---  0.018 -0.025 0.043 
 (1.539) (0.854)   (0.039) (0.020) (0.061) 
Civil War -1.336 --- ---  0.068* -0.046** -0.039 
 (3.083)    (0.038) (0.023) (0.035) 
Dependent Variablet-1 0.926*** 0.848*** ---  0.995*** 0.973*** 0.965*** 
 (0.016) (0.032)   (0.002) (0.010) (0.010) 
        
Observations 1,538 834 ---  7,330 1,682 942 
R-squared 0.900 0.896   0.999 0.983 0.988 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel C: Without Matching 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right 0.373 0.351 0.231  0.009 -0.018** 0.083 
 (0.408) (0.511) (0.223)  (0.039) (0.007) (0.079) 
Probability of Right 0.270 -0.347 -0.016  0.080** 0.022** -0.048 
 (0.502) (0.678) (0.188)  (0.038) (0.009) (0.080) 
Urban Population 0.000 0.032*** 0.002  -0.000 0.001*** 0.000 
 (0.007) (0.010) (0.005)  (0.001) (0.000) (0.001) 
Population Over 65 -0.079*** 0.111*** 0.003  -0.008*** 0.003 0.001 
 (0.025) (0.033) (0.019)  (0.002) (0.002) (0.004) 
Inflation -0.000* -0.000 -0.000  0.000 -0.000 0.000 
 (0.000) (0.000) (0.002)  (0.000) (0.000) (0.000) 
GDP Per Capita (ln) -0.162 0.260 -0.003  0.006 -0.000 0.043* 
 (0.154) (0.197) (0.124)  (0.017) (0.007) (0.022) 
GDP Growth 0.027 0.050 -0.027  0.004*** 0.001 0.004 
 (0.038) (0.032) (0.016)  (0.001) (0.001) (0.003) 
Polity Score 0.043** -0.012 0.005  0.002 -0.001** 0.000 
 (0.017) (0.018) (0.017)  (0.002) (0.001) (0.003) 
Interstate War 0.458 -1.360** -0.077  0.008 -0.017 0.033 
 (0.626) (0.528) (0.430)  (0.036) (0.014) (0.041) 
Civil War -0.374 1.398* -0.162  0.064* -0.027* -0.048 
 (0.613) (0.820) (0.738)  (0.035) (0.016) (0.034) 
Dependent Variablet-1 0.937*** 0.880*** 0.970***  0.994*** 0.980*** 0.958*** 
 (0.009) (0.015) (0.013)  (0.001) (0.011) (0.006) 
        

Observations 3,870 2,533 172  8,429 2,209 1,414 
R-squared --- --- ---  --- --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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Panel D: Without Nominate 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right 0.551** 0.147 0.215  0.060** -0.003 0.048 
 (0.263) (0.343) (0.129)  (0.024) (0.007) (0.031) 
Probability of Right --- --- ---  --- --- --- 
        
Urban Population 0.001 0.030*** 0.002  0.000 0.001*** 0.000 
 (0.007) (0.010) (0.005)  (0.001) (0.000) (0.001) 
Population Over 65 -0.075*** 0.106*** 0.003  -0.007*** 0.003 0.001 
 (0.024) (0.031) (0.018)  (0.002) (0.002) (0.005) 
Inflation -0.000* -0.000 -0.000  0.000 -0.000 0.000 
 (0.000) (0.000) (0.002)  (0.000) (0.000) (0.000) 
GDP Per Capita (ln) -0.180 0.282 -0.003  0.000 -0.001 0.045** 
 (0.149) (0.195) (0.123)  (0.017) (0.007) (0.022) 
GDP Growth 0.027 0.050 -0.027*  0.004*** 0.001 0.004 
 (0.038) (0.032) (0.016)  (0.001) (0.001) (0.003) 
Polity Score 0.041** -0.010 0.005  0.002 -0.002** 0.001 
 (0.016) (0.018) (0.016)  (0.002) (0.001) (0.003) 
Interstate War 0.471 -1.368** -0.078  0.007 -0.018 0.034 
 (0.627) (0.528) (0.427)  (0.036) (0.013) (0.043) 
Civil War -0.363 1.382* -0.163  0.069** -0.026 -0.050 
 (0.614) (0.815) (0.732)  (0.035) (0.016) (0.032) 
Dependent Variablet-1 0.937*** 0.880*** 0.970***  0.994*** 0.981*** 0.958*** 
 (0.009) (0.015) (0.013)  (0.001) (0.010) (0.007) 
        

Observations 3,870 2,533 172  8,429 2,209 1,414 
R-squared --- --- ---  --- --- --- 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 

 

  

Electronic copy available at: https://ssrn.com/abstract=2857731



	 93 

Panel E: Without Multiple Imputation 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right 0.296 0.743 ---  0.009 -0.009 0.149 
 (0.482) (0.652)   (0.049) (0.009) (0.100) 
Probability of Right 0.273 -0.119 ---  0.113** 0.029** -0.088 
 (0.648) (0.935)   (0.051) (0.014) (0.106) 
Urban Population -0.000 0.017 ---  0.000 0.001*** -0.001 
 (0.009) (0.015)   (0.001) (0.000) (0.002) 
Population Over 65 -0.101** 0.079 ---  -0.007 0.004*** -0.006 
 (0.047) (0.051)   (0.004) (0.002) (0.008) 
Inflation -0.000* -0.000 ---  0.000 -0.000 -0.000 
 (0.000) (0.000)   (0.000) (0.000) (0.000) 
GDP Per Capita (ln) -0.242 0.907** ---  -0.056 0.013 0.113** 
 (0.299) (0.368)   (0.035) (0.009) (0.049) 
GDP Growth 0.080* 0.069* ---  0.006*** 0.001 0.004 
 (0.041) (0.041)   (0.001) (0.001) (0.004) 
Polity Score 0.065*** 0.006 ---  0.002 -0.002** -0.001 
 (0.022) (0.027)   (0.003) (0.001) (0.004) 
Interstate War 0.832 -1.581*** ---  0.015 -0.015 0.050 
 (0.590) (0.560)   (0.037) (0.016) (0.038) 
Civil War -0.105 1.710** ---  0.099*** -0.036* -0.043 
 (0.613) (0.864)   (0.033) (0.019) (0.038) 
Dependent Variablet-1 0.947*** 0.871*** ---  1.000*** 0.974*** 0.961*** 
 (0.011) (0.020)   (0.002) (0.009) (0.008) 
        
Observations 2,263 1,620 ---  5,133 1,434 952 
R-squared 0.913 0.909   0.999 0.985 0.988 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
- The Regression for “Youth Literacy” is omitted because of insufficient sample size.  
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Panel F: Country Fixed Effects 
 Educational Outcomes  Health Outcomes 

  

(1) 
Education  

Intake 

(2) 
Education 
Persistence 

(3) 
Youth 

Literacy 

 (4) 
Life 

Expectancy 

(5) 
Total 

Physicians 

(6) 
Hospital 

Beds 
               
Right 8.980 -1.219 4.357  0.728 0.020 0.156 
 (6.486) (2.628) (3.539)  (0.612) (0.078) (0.420) 
Probability of Right --- --- ---  --- --- --- 
        
Urban Population 0.146 0.042 0.048  0.144** -0.008 0.111*** 
 (0.299) (0.150) (0.274)  (0.059) (0.006) (0.034) 
Population Over 65 -3.358*** -0.393 -3.206***  -0.149 0.139*** -0.113 
 (1.120) (0.513) (1.083)  (0.177) (0.053) (0.120) 
Inflation -0.001*** -0.000 0.045  -0.000 0.000 0.000 
 (0.000) (0.000) (0.039)  (0.000) (0.000) (0.000) 
GDP Per Capita (ln) 4.581 2.616 5.547  0.553 0.083 0.482 
 (4.427) (2.719) (5.658)  (0.815) (0.127) (0.353) 
GDP Growth 0.092 0.028 -0.075  0.031*** -0.006*** -0.024*** 
 (0.076) (0.046) (0.163)  (0.012) (0.002) (0.009) 
Polity Score 0.145 0.286* -0.083  0.058* -0.002 0.035** 
 (0.305) (0.148) (0.146)  (0.034) (0.006) (0.018) 
Interstate War -0.837 -4.502*** -0.323  -0.623 0.008 -0.532*** 
 (2.738) (1.652) (2.844)  (0.455) (0.047) (0.190) 
Civil War -4.039 4.323*** -2.624  -0.673 -0.032 -0.317** 
 (4.588) (1.304) (4.843)  (0.502) (0.077) (0.153) 
        
Dependent Variablet-1 --- --- ---  --- --- --- 
        
        
Country Fixed Effects Yes Yes Yes  Yes Yes Yes 
Observations 2,658 2,027 282  5,152 2,224 1,570 
R-squared 0.765 0.880 0.978  0.951 0.940 0.929 
- Robust standard errors clustered by country in parentheses.  
- All models include year fixed effects. 
- *** p<0.01, ** p<0.05, * p<0.1 
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‘Does Constitutionalising Social Rights Make a Difference?’ 

Colm Ó Cinnéide 

Professor of Constitutional and Human Rights Law, UCL 

(Note: this is a revised version of the original paper prepared and circulated for this 

conference, with the revisions done to improve its clarity.) 

 

Introduction 

In what follows, I outline the circumstances in which, in my opinion, constitutionalising 

social rights can make a difference. My comments are drafted with the particular context of 

the proposed Irish housing rights referendum in mind. I have tried to keep them as brief and 

to the point as possible, being conscious of the volume of material the Housing Commission 

will have to read. I expand on these points in my presentation, and am happy to develop them 

further if required. 

Claimed Expertise & Background 

A brief introductory word on my background and experience. I teach and research 

comparative constitutional and human rights law at UCL. I have written on the specific topic 

of the ‘social’ impact of the European Convention on Human Rights (ECHR), i.e. to what 

extent it protects individuals against state treatment which has a negative impact on their 

social rights, by for example discriminating against them in accessing social welfare 

benefits.1 I have also analysed how social rights can be made legally enforceable in the 

context of ‘complex’ European welfare states,2 and the extent to which administrative law 

requirements can provide effective legal accountability in areas such as housing, education 

and social welfare decision-making.3  

I also served for ten years (2006-16) as a member of the European Committee on Social 

Rights, the Council of Europe expert body which monitors the extent to which Ireland and 

other countries are complying with their obligations under the European Social Charter 

(ESC), the ECHR’s ‘sister instrument’ dealing with socio-economic rights. I was Vice-

President of the Committee between 2010-4, and played a role in adjudicating several 

collective complaints brought by NGOs against state parties to the ESC – including the 

leading housing rights decisions of ADT v France4 and Feantsa v France in 2008.5 I have 

also written extensively on the factors that have encouraged greater interest in 

                                                           
1 ‘A Modest Proposal: Destitution, State Responsibility and the European Convention on Human Rights’ (2008) 

5 European Human Rights Law Review 583-605. 
2 'Giving Legal Substance to the Social Minimum', in T. Kotkas, I. Leijten, F. Pennings (eds) Specifying and 

Securing a Social Minimum in the Battle Against Poverty (Hart, 2019); 51; ‘The Problematic of Social Rights – 

Uniformity and Diversity in the Development of Social Rights Review’, in L. Lazarus, C. McCrudden and N. 

Bowles (eds.), Reasoning Rights: Comparative Judicial Engagement (Oxford: Hart, 2014), 297-315. 
3 ‘Legal Accountability and Social Justice’, in P. Leyland and N. Bamforth (eds.) Accountability in Public Law 

(Oxford: OUP, 2013), 389-409. 
4 Complaint No. 33/2006, International Movement ATD Fourth World v. France, Decision of 4th February 2008. 
5 Complaint 39/2006, Feantsa v France, Decision of 4th February 2008. 
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‘constitutionalising’ social rights over the last decade or so, and the pros and cons of this 

debate.6  

At present, I am returning to some of the themes of my earlier research, and trying to identify 

how and whether the incorporation of social rights into law could generate positive legal 

change. What I am presenting here is a quick overview of my initial conclusions, based in 

particular upon comparative experience from a range of European jurisdictions. 

The Importance of Context 

Much of the social rights debate has focused on experience from Latin America, India and 

South Africa. However, comparative European experience has been neglected, to a degree – 

something which I am trying to rectify. Giving legal expression to social rights within 

complex and relatively well-developed European welfare states can generate particular 

challenges, which need to be taken into account.7  

Furthermore, given the differences that exist between different constitutional systems, caution 

needs to be exercised in trying to draw global conclusions about the efficacy of giving legal 

status to social rights. What might work in e.g. the UK might not work in Ireland, and vice 

versa. Comparative experience helps to frame questions, by spotlighting issues that may arise 

in the Irish context. But some caution needs to be exercised in applying the experiences of 

other states to Ireland. 

However, despite all these methodological qualifications, a balance sheet can still be drawn 

up to assess the pros and cons of constitutionalising social rights in the Irish context, 

including the right to housing – which can draw usefully on comparative experience.  

The Balance Sheet – Pros and Cons 

There are reasons to be somewhat sceptical about constitutionalising social rights. To start 

with, doubts exist about the practical efficacy of this process. Some empirical evidence exists 

that constitutionalising such rights does not necessarily result in improved social outcomes8 – 

even though this evidence is limited thus far, and raises interesting issues about how exactly 

the impact of social rights should be measured. A bigger source of concern is that giving 

social rights constitutional status may generate popular expectations which may be difficult to 

fulfil, and create a disconnect between official state rhetoric and the slow grind of day-to-day 

service delivery. This may be a particular problem when it comes to housing, with its 

associated complex resource allocation issues.  

There is also a risk that constitutionalising social rights will help to juridify state decision-

making in unhealthy ways, depending on how courts might interpret the relevant 

constitutional provisions. The Irish judiciary has been very slow to review government 

decisions in the socio-economic field – but a constitutional change of direction might have 

                                                           
6 ‘The Constitutionalisation of Socio-economic Rights’, in H. Alviar García, K. Klare and L. A. Williams (eds.) 

Socio-economic Rights in Theory and Practice: Critical Inquiries (Abingdon and New York: Routledge, 2014), 

258-276. 
7 See ‘The Problematic of Social Rights’, n. 2 above.  
8 A. Chilton and M. Versteeg, How Constitutional Rights Matter (Oxford University Press 2020) 187-192. 
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unintended consequences, and risk triggering litigation which might distort housing budgets 

and other forms of state resource allocation.9  

Thus, boiling these concerns down to their essence, there is a general concern that the 

constitutionalisation of social rights will generate empty commitments, while simultaneously 

becoming a platform for disruptive legal actions.10 This concern is often invoked as a reason 

for retaining the status quo. But comparative experience – in particular, comparative 

experience from other European states – complicates this picture. It suggests ways of 

constitutionalising social rights which tread a path between the Scylla of overpromising and 

the Charybdis of juridification, and offers reasons as to why such constitutionalisation may 

lead to positive outcomes in the Irish context.  

To start with, in states with social rights provisions in their constitutions, such provisions are 

often regarded as valuable political and/or symbolic statements: they affirm the existence and 

importance of social rights, a function viewed as intrinsically important.11 They also are 

supposed to play a role in orientating the exercise of state power, by the executive, legislative 

and judicial branches of the state - just as many socially orientated provisions of Bunreacht 

na hÉireann, in particular provisions such as Article 41.3.1 and Article 45, were originally 

supposed to do.  

The exact impact of this ‘orientating’ role is difficult to assess. However, it is worth noting 

that courts in states like Germany and France regularly take account of the ‘social state’ 

principle – i.e. the concept that the state should provide for individuals in need in ways that 

respect their human dignity – in incrementally interpreting legislation relating to social 

welfare and housing law. They also feature prominently in political discourse and 

institutional dialogue, and serve as reference points for state action – although the extent to 

which this applies varies from state to state, and is difficult to quantify.12  

More generally, the constitutionalisation of social rights is also regarded as playing an 

important role in ‘rebalancing’ constitutional systems, by countering a general tendency to 

read constitutional norms as being all about limiting state power and protecting private 

autonomy. (Keith Ewing has analysed how this tendency can result in what he calls an 

‘unbalanced constitution’, where ‘freedom rights’ are given presumptive priority in both 

political and legal discourse over social concerns.13 This is arguably what has happened to 

some degree with the property rights provisions of Article 43 of the Bunreacht, as Rachel 

Walsh, Padraic Kenna and other leading Irish experts have argued.) In those states who have 

them, constitutional social rights provisions are viewed as providing a counter-balance to this 

                                                           
9 See Ferraz’s analysis of the problems arising in Brazil following the constitutionalisation of the right to health. 

O. Ferraz, Health as a Human Right: The Politics and Judicialisation of Health in Brazil (Cambridge University 

Press, 2020). 
10 Hoenig’s concept of ‘dead rights’ is relevant here: B. Hoenig, ‘Dead Rights, Live Futures: A Reply to 

Habermas's "Constitutional Democracy"’ (2001) 29(6) Political Theory 792-805. 
11 C. O’Cinneide, ‘The Present Limits and Future Potential of European Social Constitutionalism’, in K. Young 

(ed.) The Future of Economic and Social Rights (CUP, 2019). 
12 Ibid. 
13 K. Ewing, ‘The Unbalanced Constitution’, in T. Campbell, K. D. Ewing & Adam Tomkins, Sceptical Essays 

on Human Rights (Oxford University Press, 2001). 
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tendency. They also provide a clear constitutional basis for state action in the social sphere - 

thereby performing an important ‘enabling’ function.14 

The constitutionalisation of social rights can also open the way for courts to review forms of 

state (in)action which are clearly contrary to the ‘social state’ principle, and/or the concept of 

human dignity. This usually tends to occur at the margins, via the process of statutory 

interpretation, or the application of administrative law controls, or (exceptionally) direct 

findings by courts that the political branches of state have shown clear and manifest disregard 

for constitutional social rights obligations.15 Courts are generally very slow to intervene in 

this context, being conscious of the limits of their expertise in areas such as housing. 

However, experience from France, Germany, South Africa and other jurisdictions shows that 

even such residual ‘social rights review’, generally involving some form of ‘reasonableness 

control’ structured around a central focus on human dignity, can have a useful impact. In 

particular, it has worked well as a vehicle for highlighting defects in existing social provision 

frameworks, or flaws in the relevant legal framework - which otherwise might have gone 

largely unnoticed.16 (Katie Young’s description of judicial review having a ‘catalytic’ 

function in this regard is accurate.)17 

Having said this, this judicial dimension to social rights constitutionalisation is only part of a 

bigger picture - and its significance, and impact, should not be overestimated. The legislative 

and executive branches of the state will always be the primary actors in giving effect to social 

rights, and should thus be the primary focus of debates about the pros and cons of 

constitutionalising social rights. In this regard, it should be noted that international human 

rights law standards, in particular those developed under the European Social Charter and the 

relevant UN standards, have the potential to add new substantive depth to domestic political 

debates about social rights, and to provide a focus for state administrative action. This 

potential has been largely untapped in Ireland. However, constitutionalising social rights can 

heighten the salience of these standards, in the political arenas where they may be of most 

benefit. (In this regard, it should be noted that there is useful comparative experience from 

states such as Finland and Germany of social rights issues being mainstreamed within the 

day-to-day work of legislatures, which could be drawn up to reinforce political accountability 

mechanisms in Ireland.)18         

In general, as Jeff King puts it, constitutions are ‘mission statements’, in both a legal and a 

political/symbolic sense.19 For the states which have them, constitutional social rights affirm 

their importance. They also provide a degree of steering to public authorities, including 

courts, and help to highlight a state’s international human rights obligations in this regard.  

                                                           
14 O’Cinneide, ‘The Present Limits’, n. 11 above. 
15 O’Cinneide, 'Giving Legal Substance to the Social Minimum', in T. Kotkas, I. Leijten, F. Pennings (eds.) 

Specifying and Securing a Social Minimum in the Battle Against Poverty (Hart, 2019). 
16 Ibid. For the much-discussed South African experience, see S. Liebenberg, Protecting Economic, Social and 

Cultural Rights under Bills of Rights: The South African Experience (Juta, 2010). 
17 K. Young, Constituting Economic and Social Rights (OUP, 2012). 
18 There is some useful discussion in this regard in T. Kotkas and K. Veitch (eds), Social Rights in the Welfare 

State: Origins and Transformations (Routledge, 2017).  
19 J. King, ‘Constitutions as Mission Statements’, in D. J. Galligan and M. Versteeg (eds.), Social and Political 

Foundations of Constitutions (Cambridge University Press, 2013) 73-103. 
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In contrast, their effective absence from Bunreacht na hÉireann’s ‘mission statement’ 

arguably sends a message that such rights matter less than others – in both a legal and 

political sense. It also helps to ensure that the Constitution has little to say to socially 

marginalised groups, or the less well off. This could over time degrade its popular resonance. 

(In certain constitutional traditions, such as that of the UK, there is an assumption that the job 

of a constitution is just to establish an institutional framework for the state – but this 

narrowed focus is arguably not consistent with the expectations associated with Bunreacht na 

Éireann, for good or for bad.)20  

Thus, as long as one does not assume they will change the world, decent arguments can be 

made on the ‘pro’ side of the balance sheet in respect of social rights constitutionalisation – 

while there are also costs incurred by not constitutionalising social rights. Acknowledging the 

fundamental character of such rights can be politically and symbolically valuable. It can also 

help to enable and ‘orientate’ what will inevitably be the primary mechanism for 

implementing social rights: namely, legislative/executive action, supported by the 

administrative capacity of the state. It can also have beneficial legal outcomes - even if the 

‘added value’ in legal terms of constitutionalising social rights will probably be limited, 

incremental and catalytic, rather than transformative. Ideally, the wording of any 

constitutional referendum would reflect these considerations. 

Conclusion 

Thus, my tentative recommendation would be for the Housing Commission to consider 

proposing a text which would (i) affirm the right to housing as a fundamental entitlement; (ii) 

affirm that the primary responsibility for securing enjoyment of this right lies in the hands of 

the legislative and executive branches of the state; but also (iii) provide that a failure by these 

branches to take due regard of this duty in discharging this responsibility can be reviewable 

before the courts.  

This latter provision could be further fleshed out by requiring the executive to prepare an 

action plan, to report on progress, to take particular consideration of the need to ensure that 

housing provision was consistent with the principles of human dignity, and so on – all of 

which would parallel Ireland’s international human rights obligations under Article 31 of the 

revised ESC and Article 11(1) of the International Covenant on Economic, Social and 

Cultural Rights (ICESCR), and give the right to housing greater legal bite. There is plenty to 

be said for introducing such supplemental clauses, if only to get the ‘orientation’ function of 

constitutionalised social rights off the ground – and to help the necessary rebalancing of the 

Irish constitutional order. 

However, too much elaboration in this regard should be resisted. Too much detailed drafting 

risks diluting what might be the most tangible impact of the constitutionalisation of a right to 

housing – namely, the signal it sends about what should be the ‘mission statement’ of Irish 

state actors 

Colm O’Cinneide 

05/05/2022 

                                                           
20 I have further discussed this point in ‘”Zones of Constitutionalisation” and the Regulation of State Power: The 

Missing Social Dimension to the Irish Constitutional Order’ (2015) 37 Dublin University Law Journal 322-347. 
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Introduction 

This paper begins by outlining, how a safe, secure home, at a decent standard, is central to our very 

existence, our physical health and psychological wellbeing. It then outlines the key aspects of what 

the UN defines as the right to adequate housing. It then outlines the Irish homelessness crisis and how 

it is an on-going violation of the right to housing. This is followed by a discussion on how the lack of a 

right to housing approach affects the wider housing crisis. It then makes the case for placing a right to 

housing in the Constitution, identifying three key areas which could be positively changed including; 

the referendum process as an opportunity for value change in treatment of housing, the obligation on 

the state to deliver a right to housing in policy and practice, and thirdly in strengthening the state’s 

ability to implement measures to prevent homelessness, enhance tenant’s rights and improve the 

supply of affordable housing. It finishes with an outline of key human right to housing policy principles. 

 

A social policy understanding of housing; the centrality of housing as a home for human dignity and 

wellbeing  

 

A safe, secure home, at a decent standard, is central to our very existence, our physical health and 

psychological wellbeing. It is necessary to facilitate child development and full citizen participation in 

society and the economy. A home is central to the dignity of each and every person and is the 

foundation of every person’s life. It provides the secure base from which to carry out all of life’s 

function. The importance of a home is shown most clearly by what happens to people when they don’t 

have one. It is visible in the devastating physical and mental health impacts on those who are 

homeless, in particular on children. Access to adequate housing is central to family life and child 

development, as the home is the place where children grow up and the arena in which the most 

fundamental social relationships are sustained (Hearne, 2020). 
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Applying research and insights from a multi-disciplinary cross social science perspective including from 

social policy, housing studies, human rights, sociology, geography, and psychology points to the 

primary function of housing as meeting the fundamental need of shelter and the secure ontological 

base of a home.  

In a widely accepted psychological theory on human motivation, Maslow’s ‘hierarchy of needs’ 

identifies the most fundamental of human needs as ‘physiological needs’, which include shelter 

(Maslow, 1943). These are considered the main physical requirements for human survival. Using 

Amartya Sen’s capability approach, housing can be viewed as a ‘basic capability’ that provides ‘a real 

opportunity to avoid poverty’ (Hearne and Murphy, 2019). Housing that is decent and affordable 

allows people the freedom to focus on activities other than just survival. Housing enables people to 

be socially included: it provides an address, which enables access to education, employment, social 

services, community life, and political and civic participation such as voting; it enables people to form 

social relationships.  

In a capability framework, security of tenure and freedom from fear of eviction can be considered an 

essential resource to enable families and individuals live a life they value. When control over our 

housing situation is low (such as being in housing financial stress or living in fear of eviction from 

rented accommodation), ontological security is reduced, which can result in chronic stress responses.  

It is important, in particular, to understand the stress caused by the threat of, or a carrying out of, an 

eviction. The UN describes the impact of ‘forced evictions’ as being particularly harmful to women and 

children, 

“While forced evictions have an impact on both men and women, women tend to be disproportionately 

affected. Women are often exposed to violence and intense emotional stress before, during and after 

an eviction, because of their close ties to the home and their role as caregivers for the entire family... 

following an eviction, women are often more vulnerable to abuse, particularly if they have been forced 

to move to inadequate housing” (UNHCR, 2009, 10). 

Discrimination that results in preventing access to adequate housing or results in housing insecurity, 

has profoundly negatively impacts on wellbeing (Hearne, 2020).  

Housing is, therefore, an essential prerequisite in enabling a person to exercise choices in almost every 

area of life required to maximise personal and family wellbeing, in all types of valued family 

functioning, and what is considered everyday wellbeing. Increasingly, our homes also have a central 

role in ensuring environmentally sustainable development and meeting the challenges of climate 

change.  

 

Housing as a human right 
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In recognition of the fundamental role that housing plays in our lives in terms of providing a decent 

standard of living and enabling us to live with dignity, housing internationally is considered a 

fundamental human right and has been an integral feature in the development of international human 

rights since the United Nations adopted the Universal Declaration of Human Rights (UDHR) in 1948. 

 

The 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR) has been ratified 

by almost 150 states including Ireland. Article 11 states: ‘The States Parties to the present Covenant 

recognize the right of everyone to an adequate standard of living for himself and his family, including 

adequate food, clothing and housing, and to the continuous improvement of living conditions.’ All the 

States signed up to this Covenant agreed to ‘take appropriate steps to ensure the realization of this 

right’.  

The UN further defines states’ housing obligations under the ICESCR in General Comment No.  4 of the 

Committee on Economic, Social and Cultural Rights, a monitoring body of 18 independent experts. 

The UN’s definition of adequate housing, set out below, is the most clear and comprehensive 

definition of what is the right to housing and what it should include.  

 

The UN definition of the right to adequate housing: 

1. Legal security of tenure  

All persons should possess a degree of security of tenure which guarantees legal protection against forced 

eviction, harassment and other threats. Governments should consequently take immediate measures aimed at 

conferring legal security of tenure upon those households currently lacking such protection. 

2. Availability of services, materials and infrastructure  

All beneficiaries of the right to adequate housing should have sustainable access to natural and common 

resources, clean drinking water, energy for cooking, heating and lighting, sanitation and washing facilities, food 

storage facilities, refuse disposal, site drainage and emergency services. 

3. Affordable housing  

Personal or household costs associated with housing should be at such a level that the attainment and 

satisfaction of other basic needs are not threatened or compromised. Housing subsidies should be available for 

those unable to obtain affordable housing, and tenants should be protected from unreasonable rent levels or 

rent increases.  

4. Habitable housing  

Adequate housing must be habitable. In other words, it must provide the inhabitants with adequate space and 

protect them from cold, damp, heat, rain, wind or other threats to health, structural hazards and disease vectors. 

The physical safety of occupants must also be guaranteed.  

5. Accessible housing  
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Adequate housing must be accessible to those entitled to it. Disadvantaged groups must be accorded full and 

sustainable access to adequate housing resources. Thus, such disadvantaged groups as the elderly, children, the 

physically disabled, the terminally ill, HIV-positive individuals, persons with persistent medical problems, the 

mentally ill, victims of natural disasters, people living in disaster-prone areas and other vulnerable groups should 

be ensured some degree of priority consideration in the housing sphere. Both housing law and policy should 

take fully into account the special housing needs of these groups.  

6. Location  

Adequate housing, must be in a location which allows access to employment options, health care services, 

schools, child care centres and other social facilities. 

7. Culturally adequate housing  

The way housing is constructed, the building materials used and the policies underlying these must appropriately 

enable the expression of cultural identity and diversity.  

Source: UN (1991: 5) 

Appropriate policies and laws geared towards the progressive realization of housing rights, form part 

of the obligation ‘to recognize’ the right to housing. Progressive realization involves meeting the rights 

obligations to a higher standard to the maximum of a state’s available resources (Kenna, 2005).  

As the UN explains, state obligations under the right to housing fall into three categories, namely the 

obligations to respect, protect and fulfil. This includes requirement for States to prevent third parties 

from interfering with the right to adequate housing; 

“States should adopt legislation or other measures to ensure that private actors—e.g., landlords, 

property developers, landowners and corporations—comply with human rights standards related to 

the right to adequate housing. States should, for instance, regulate the housing and rental markets in 

a way that promotes and protects the right to adequate housing; such as ensure that landlords do not 

discriminate against particular groups” (UNHCR, 2009, 33). 

Some human rights obligations are of immediate effect, requiring action above the aforementioned 

progressive realisation, including the fundamental undertaking to guarantee that the right to 

adequate housing is exercised on the basis of non-discrimination. The UN explains that, in housing, 

discrimination can take the form of discriminatory laws, policies or measures; exclusionary policy 

development; exclusion from housing benefits; denial of security of tenure; lack of access to credit; 

limited participation in decision-making; or lack of protection against discriminatory practices carried 

out by private actors (UN Human Rights Council, 2012b). It states that “non-discrimination and equality 

are fundamental human rights principles and critical components of the right to adequate housing. 

States have an obligation to prohibit and eliminate discrimination on all grounds and ensure de jure 
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and de facto equality in access to adequate housing and protection against forced eviction” (UNHCR, 

2009, 10). 

 

The Irish homelessness crisis: an on-going violation of the right to housing 

There are hundreds of thousands of people living in Ireland who do not have the the seven 

components of the right to adequate housing from renters living in insecure housing and paying rents 

that leave them in poverty, to younger generations living in overcrowded accommodation unable to 

leave the family home because of the lack of affordable housing to those who are homeless. I will now 

set out the importance of understanding the scale and impact of the homelessness crisis, including 

hidden homelessness, and specifically child and family homelessness, which I believe points to the 

necessity for a right to housing to be inserted into the Constitution in order to address this social 

catastrophe. 

Homelessness is the most egregious violation of the right to housing and yet homelessness in Ireland 

has become an entrenched social crisis, almost normalised. 

Despite progress made in reducing homelessness during the COVID period, in part due to specific 

COVID related measures such as an eviction ban and freeze on rents in the private rental sector, 

homelessness has risen dramatically since the lifting of these COVID related measures in April 2021. 

In May 2021, there were 5,843 adults homeless and 928 families and their 2,148 children homeless. 

By March 2022, the number of adults homeless rose to 7014, and the number of families rose to 1,238 

with 2811 children. 

There were 9,825 individuals accessing emergency accommodation at the end of Quarter 1 2022, an 

increase of 1,765 individuals (21.9%) on the total recorded at end Quarter 1 2021. There were 1,238 

families accessing emergency accommodation at the end of Quarter 1 2022, an increase of 325 

families (35.6%) on the total recorded at end Quarter 1 2021. 

That is just the number of families and children who enter emergency accommodation. Many more 

families (approximately double the number of new entries to emergency accommodation) lose their 

homes and experience the trauma that comes with the loss of home aspect of homelessness, but are 

supported to avoid emergency accommodation. In Dublin alone in 2021, a total of 1,544 families 

became homeless, with half entering emergency accommodation. Based on an estimate of 2 children 

per homeless family, that is in the region of 3000 children being made homeless in 2021 in Dublin 

alone. The figures for 2022 look to be even higher. 728 families presented as homeless across Ireland 

in the first quarter of 2022. While 413 families presented as homeless in Dublin in Q1 2022.  

The Irish state does not count or track the total numbers of children nationally losing their homes, 

becoming homeless, or the numbers who are experiencing emergency accommodation each year. 
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The 2017 report ‘Investing in the Right to A Home: Housing, HAP and Hubs’ (Hearne & Murphy, 2017) 

I wrote with Dr Mary Murphy, highlighted the severe impact of emergency accommodation on 

children. It found severely damaging impacts of homelessness and housing insecurity on child and 

family wellbeing. This included the lack of an adequate home having detrimental impacts on children’s 

physical, cognitive and emotional development. In emergency accommodation or severely 

overcrowded housing where space is limited, for example; this can have a detrimental impact on 

babies and younger children, as lack of space impedes their natural curiosity for exploration and thus 

delays or inhibits meeting developmental milestones such as crawling. It can also affect toddlers and 

school children who have no suitable place to play or complete homework, as well as older children 

who have no privacy for sleeping or study. In such circumstances, members of a family unit have no 

place to come together after a day at school or work, even for the most basic aspects of family life 

such as a shared meal. Children are unable to have their friends over for play dates or birthday parties.  

In primary schools, whole strands of curriculum deal with the child and the home, as a recurring theme 

for lessons. It shows the central importance of home, which cannot be overestimated.  

Just imagine what it is like for a child without a secure home living in emergency accommodation, and 

the shame that child feels trying to cover up their circumstances when their peers are talking in class 

about the colour of their bedroom walls, their toys, how many rooms they have in their house, the 

colour of their front door, or what games they play in their garden.  

You can see how a simple question in a maths class, such as ‘How many steps are there from your 

front door to your back door?’, can leave a homeless child traumatised.  

A child needs a place to go where they have personal belongings that give them comfort and 

enjoyment and where they can develop a self-identity. In emergency accommodation settings, 

children’s capacity to express themselves and be themselves is limited. They are unable to bring with 

them their treasured belongings, and must curtail their personal expression and development.  

The problem of trying to find of a home, or being in fear of the loss of your home in an insecure or 

unaffordable housing situation, can become a dominating feature of a family’s life. Trying to find 

secure affordable accommodation becomes an all-consuming activity leading to chronic stress with 

impacts on parents and children.  

The seriousness of the impact of the experience of homelessness on a child’s life can be appreciated 

when viewed through the lens of the trauma-informed theory of adverse childhood experiences 

(ACEs). A child who has experienced homelessness is significantly more likely to experience negative 

outcomes in adulthood, including mental health difficulties, unemployment, substance abuse and so 

on.  
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The concept of ACEs is logical: if you experience significant trauma/adverse experiences in the 

formative years of childhood, your health and wellbeing are likely to be adversely affected for the rest 

of your life. Significant childhood trauma affects cognitive, social and emotional development at a 

stage when a child is developing an internal model of themselves and the world they live in. A child’s 

resiliency skills can be extremely challenged if the family is under huge stress in insecure housing or in 

emergency accommodation. It is easy to appreciate the negative impact on children’s wellbeing of 

living in unsuitable settings for extended periods of time, and how the experience would result in 

significant challenges in leading a healthy and well-adapted life in the future.  

There are no official statistics on how many children have been in homeless emergency 

accommodation in recent years. Based on an average of 2.1 children per family, and drawing on data 

principally from Dublin, I estimate that at minimum, 14,000 Irish children have experienced 

homelessness in emergency accommodation since 2014. That is a truly shocking figure. The question 

is – how has policy accepted this? How has society accepted it? We also don’t know what period of 

time children spent in emergency accommodation. We only count that at points in time. For example, 

in late 2021 there were 1,100 children in homeless accommodation in Dublin for longer than six 

months. Half of all children in emergency accommodation in Dublin were there longer than one year, 

and a quarter longer than two years. That is a period of time that is likely to leave long lasting negative 

impacts on children, in some instances essentially robbing children of their childhood, and leaving 

them with life lasting negative impacts. 

These figures do not include children with their families who have experienced the aforementioned 

traumatic ‘home-loss’, the loss of their home but did not enter emergency accommodation, but were 

supported to find alternative accommodation. Based on DHRE figures which show approximately half 

of all those who are made homeless then enter emergency accommodation, that would suggest that 

upwards of 28,000 children have experienced ‘home-loss’, being made homeless, with their family 

since 2014. 

These children are enduring traumatic experiences, and their resulting emotional and developmental 

impacts. This constitutes a form of structural violence against these children. Structural violence takes 

place when social structures such as poverty and inequality harm people (in terms of higher death 

rates, increased physical and mental illness and so on) by preventing them from meeting their basic 

needs. It is the avoidable impairment of fundamental human needs, a violence that results from 

society’s structures.  

There are also issues in homelessness accommodation such as lack of adequate standards and 

adequate monitoring by the state – some homeless recipients do not achieve proper social care. There 

is a lack of sufficient preventative measures and a lack of obligations of time limits in emergency 

accommodation. 
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While there is also a lack trained expertise and trauma informed housing staff dealing with housing 

and homelessness in local authorities. This stems back from a failure of policy to view housing as 

human right – but instead treats it as an individual responsibility and market commodity. 

 

Unfortunately, our 2017 report’s recommendations for a strategy to eliminate family homelessness, 

and for a statutory limit on the length of time families spent in emergency accommodation have not 

yet been implemented, five years on. The question this leaves is – what will it take for the Irish State 

to actually enact policies and practices that will end child and family homelessness? It took a global 

pandemic to enact measures that started to reduce homelessness, but then the measures were 

removed after a temporary basis and homelessness has worsened again. I believe constitutional 

change is required to make it a clear and unambiguous obligation on the Irish state to end 

homelessness and ensure no child and their family is homeless in terms of experiencing home-loss 

and entering emergency accommodation or hidden homelessness.  

Since Covid-19 emerged last year, two temporary moratoriums on evictions in the private rental sector 

were introduced which prevented any notices of termination served by landlords, in all but limited 

cases such as anti-social behaviour. Both eviction bans led to a significant drop in evictions and 

homelessness. Evictions from the private rental sector are the principal cause of homelessness, and 

these have increased significantly this year. Latest RTB figures show 3,038 notices to quit  issued to 

private tenants in 2021.  

That is a 62% increase in 2020 (up from 1,902). In the fourth quarter of 2021 there were 965 notices 

to quit issued, the highest number of  since landlords were required to register them from 2019. 

Ninety percent of evictions are ‘no fault’ evictions, i.e. the tenant did nothing wrong to warrant an 

eviction, and the reason was due to the landlord deciding to sell the property, move a family member 

in or refurbish etc. 

Tenants do not have long-term security of tenure when such ‘no fault’ evictions are still in place.  

Extending the eviction ban is a key preventative measure for homelessness and providing security of 

tenure for tenants yet Government has argued that part of the reason they cannot implement such 

measures is because of the Constitutional protection of private property. Implementing a right to 

adequate housing as per the Home for Good proposal would provide clear legislative pathway to 

introduce such measures to prevent homelessness and give tenants real security of tenure in their 

home.  

Providing a rights based housing policy would be a structural policy mechanism by which to reduce 

and eliminate housing discrimination, and remove barriers in access to justice, is to implement strong 

tenant’s rights and protections in law. If there was greater security of tenure within the private rental 

sector, it would rebalance the power inequality between tenants and landlords, and empower sitting 
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tenants to question and challenge landlords engaging in discriminatory behaviour, and remove the 

fear and anxiety being suffered by tenants who are afraid to either ask a landlord to accept HAP, or to 

take action on discrimination when a landlord refuses to accept HAP.  Tenants need security of tenure 

in order to have the confidence to take cases. To achieve this there is a need to remove Section 34(b) 

of the Residential Tenancies Acts which enables ‘no reason evictions’, and amend Section 34 on the 

grounds for termination to provide stronger legal safeguards to tenants.  

The lack of a right to housing approach affects wider housing crisis 

Those in their 20s and 30s in Ireland – the Millennial Generation - is the first generation in over 

50 years to experience a rupture in the social contract, without the opportunity their parents had of 

gaining affordable, secure homes. This is an unprecedented generational and economic inequality. 

The financialisation of housing and the current market-dominated approach is failing to provide 

affordable secure homes for the ‘locked-out’ generations.  

Being in your late 20s, 30s and even 40s, and still stuck living in the parental home, has negative 

consequences for wellbeing by delaying the transition to adulthood, impacting on independence, self-

esteem, identity, and leading to anxiety about the future.There were 458,874 adults aged 18 and over 

living with a parent at the 2016 census — 350,000 aged 18 to 29, and 100,000 aged 30 to 49.  A quarter 

of a million adults are in employment and still living with their parents.The latest Growing Up in 

Ireland study found that access to housing was the greatest concern for young adults aged 20. The 

majority were still living at home with their parents, with 70% doing so because of financial reasons. 

Among 21- to 30-year-olds living at home with their parents, an overwhelming 93% would prefer to 

be living separately from them. Most feel their parents won’t treat them as an adult until they move 

out, they haven’t independence and 75% of female 21- to 30-year-olds living at home said they do not 

have enough privacy. 

 

The increasing ‘financialisation’ through the dominance of financial actors in Irish housing system is 

worsening the housing affordability crisis and violating the right to housing. Global institutional funds, 

Institutional investors, corporate landlords, are playing a major and expansive role in Irish housing, 

particularly in Dublin, but also targeting Limerick, Cork, and Galway. Developing rental-only, and 

forward purchasing housing, reduces the possibility of Irish citizens to buy an affordable home of their 

own, and forces them to rent at extremely unaffordable rents. A majority of planning permissions 

granted in 2021 were for investor fund build-to-rent apartments. Measures limiting such 

financialisation can be part of delivering the right to housing. 

The extent of the affordability crisis is shown in CSO figures (2021) which show that almost 1 million 

people are at risk of poverty after they pay their rent or mortgage. An additional 100,000 children are 

in poverty after housing costs, meaning 1 in 4, or a quarter of all children in the country are in poverty 
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after their family pay the rent or mortgage. Renters are hardest hit. A third of renters who do not 

receive any state supports are in poverty after they pay their rent.  

Furthermore it found that over 56% of renters who get social housing supports such as the Housing 
Assistance Payment (HAP) and the Rental Accommodation Scheme (RAS) are in poverty after they pay 
their rent. This is a major failure of housing and social policy.    
According to Government policy tenants in the HAP and RAS schemes are officially classed as having 
their housing needs ‘met’ and are removed from social housing waiting lists. Yet we can see that over 
half of HAP and RAS tenants are in poverty after they pay their rent. This shows the Housing Assistance 
Payment scheme is not actually providing real social housing to these tenants. It is a huge number 
affected. There are 62,000 households, a majority families with children, in the private rental sector, 
who are in HAP.   
Many HAP tenants are paying an additional rent (the landlord ‘top-up’) to what real social housing 

tenants are paying. This is pushing them further into poverty. HAP tenants are families struggling with 

the cost of living. Two thirds are families with children and 43% are lone parents with children, one of 

the groups already experiencing the highest poverty rates in the country. 

Furthermore some landlords refuse to accept HAP, and discriminate against one parent families, 
Travellers, and disabled people. Even though this is illegal.     
In real social housing, you have a life time tenancy. It is your home, your secure place. You have 
stability, you can set roots, have a family, be part of the community. You do not worry about being 
evicted. But in HAP, it’s the private rental sector where the landlord can evict you and tenancies are 
short. HAP tenants are being evicted into homelessness. The Parliamentary Budget Office has 
highlighted the problem of "precarious private rental HAP tenancies". A right to housing in the 
constitution would enable a re-framing of HAP housing as not meeting the right to adequate housing 
as I set out in my paper (Hearne & Murphy, 2019). 
The central role of housing in human development and dignity demonstrates the profound impacts of 

discrimination in denying access to adequate housing. Discrimination in housing is therefore accepted 

to be an egregious violation of human rights and can be devastating for those denied access to 

adequate housing because of discrimination (UN Human Rights Council, 2019).  

Despite its prohibition under the Equal Status Acts, the research undertaken by Hearne & Walsh (2022) 

show discrimination continues to take place on the housing assistance ground, with those seeking to 

access accommodation, and in existing tenancies, continuing to face discrimination by landlords and 

estate agents because they are recipients of social housing assistance (HAP, RS or RAS). The research 

identified subgroups affected by housing assistance discrimination including, single parents, 

Travellers, Roma, people living in Direct Provision, those with larger families, and those with a 

disability. 

The ’hidden homelessness’ crisis of disabled people is another area which the Irish Wheelchair 

Association has described as being “the most invisible, hidden and unmet housing need within the 

Irish State”.  

One in eight people in Ireland, 643,131 people, have a disability; people with disabilities struggle with 

housing issues on a daily basis. The Independent Living Movement Ireland (ILMI) and Inclusion Ireland 
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launched last year the 'Our Housing Rights' campaign. ILMI identify issues including young disabled 

people living with aging carers, the lack of supports to live independently, impossible application 

processes, and waiting lists.  A third of people with a disability are affected by housing deprivation and 

one in 10 cannot keep their homes adequately warm, double the rate of those without a disability. 

More than 2,000 adults are still living in institutional congregated settings despite government 

commitments to more appropriate accommodation by 2017. 19,500 older adults in the moderate to 

profound intellectual disability category still live in the family home. There are 4,000 households 

where a member has an enduring physical, sensory, mental health, or intellectual impairment, who 

are eligible for social housing, but languish on housing waiting lists, often for years. People with a 

disability have been severely affected by housing policy shifting from permanent social housing by 

local authorities to relying on the private rental sector through the HAP as people with a disability are 

twice as likely to report discrimination in the housing market. They find it difficult to find a landlord 

that will accept them or source accessible housing.  

A 2020 study into homelessness amongst people with intellectual disabilities and/or autism and their 

families in Dublin identified the lack of security of tenure in private rental, compounded by lack of 

supports, leading to a return to residential services. Emergency accommodation is especially 

challenging for families with a child with an intellectual disability and/or autism. Limited facilities lead 

to severe psychological difficulties in carers and behavioural and developmental regression in children. 

Access to appropriate and secure housing and personal supports are key in assisting people with 

disabilities to lead independent lives, enabling participation in the community. 

We need to create a rights-based society that dismantles systemic barriers faced by disabled people. 

An important step would be holding the referendum to put the right to housing (which emphasises 

accessibility and non-discrimination) in the Constitution. 

There are also major issues of substandard housing conditions in both the private and social rental 

housing standards that violate the right to adequate housing. The Irish State has tolerated substandard 

conditions in its own social housing for decades e.g .mould, dampness, sewage ingress. A right to 

housing would require state to progressively respond to this in a better fashion than it is currently. 

 

It is clear that we have a housing system and housing market that is not delivering the right to housing. 

Indeed it is violating the right to adequate housing of hundreds of thousands of Irish citizens. 

 
Our housing crisis – which in reality is a housing crisis of over three decades – results from a failure to 

treat housing as a human right. 

The fundamental role of housing as a home has been undermined by decades of neoliberal economic 

and housing policies to become a financialised asset whose primary value is that of an exchange 
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commodity for investors. Government policy has shifted away from the role of the state as a key 

provider of social and affordable housing, to instead relying on the market as the principal provider of 

all forms of housing. Even social housing has been marketised, such as through the provision of social 

housing in the private rental sector, via HAP, which is an insecure form of housing. The real estate–

finance ‘industrial complex’ – the banks, real estate equity funds, wealth funds, big accountancy firms, 

and legal and property professions – has turned homes into a commodity delivering accumulation of 

wealth for the already wealthy. As a result, the Irish housing system is failing to provide affordable, 

secure homes, resulting in deepening inequalities, and rising levels of housing exclusion, insecurity 

and poverty.  

 

Placing the Right to Housing in the Constitution 

While Ireland has ratified treaties such as the ICESCR that include the right to housing, and as such is 

subject to monitoring under the UN mechanisms, these treaties are not justiciable in any court of law 

and there is no legal right to housing in the Irish Constitution or other Irish law or legislation. Since 

there is no legally enforceable right to housing, there is no recourse available to those in need if the 

state fails to ensure they have access to affordable secure quality housing. Of course, in the absence 

of legally enforceable rights, legislators and policy makers can still draw on international human rights 

standards to make housing policy based on a right to housing. 

The right to housing was not once mentioned in the previous national housing policy plan, Rebuilding 

Ireland (Department of Housing, Planning and Local Government, 2016), nor in the current housing 

plan, Housing For All (Department of Housing, 2021). I contend that this failure to treat housing 

foremost as a human right, has contributed to government policy failing to address the growing 

housing crisis, while local authorities are not legally obliged to provide adequate housing to homeless 

families.  

Many European countries, such as Finland, Belgium, Portugal and Sweden, include the right to housing 

in their constitution. In the Constitution of Finland, both the democratically elected legislature and an 

independent judiciary are entrusted with a shared duty to protect constitutional rights. Article 19 of 

the Constitution of Finland includes the right to social assistance, the right to social security, the right 

to social and medical services, and the right to housing. The right to housing provides that: ‘The public 

authorities shall promote the right of everyone to housing and the opportunity to arrange their own 

housing.’ Another clause relevant to the provision of housing and shelter provides that: ‘Those who 

cannot obtain the means necessary for a life of dignity have the right to receive indispensable 

subsistence and care. These clauses are primarily implemented and fleshed out through the 

enactment of ordinary legislation. However, they are also considered justiciable by the courts. Finland 
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is one of the few countries that has made significant progress in reducing homelessness and, in part, 

this is because of its Constitutional, and therefore political and societal, treatment of housing as a 

human right. 

 

An opinion poll carried out in 2018 for the Irish Human Rights and Equality Commission found that 

82% of people generally in Ireland, and 89% of 18- to 24-year-olds, believe that housing should be 

considered a human right. Very significantly, a large majority, 63% of Irish people, believe that a right 

to housing should be entered into Ireland’s Constitution. Just 24% opposed it. Across age, class and 

geography, there is a majority in favour in all categories, although the strength of support does vary. 

In terms of age groups, 78% of 18- to 24-year-olds, 64% of 35- to 44-year-olds and 51% of over-55s 

were in favour of including the right to housing in the Constitution. In terms of social class, a majority 

(58%) of those in the higher AB socioeconomic grouping and 67% of the lower C grouping were in 

favour, showing the understandable stronger support among low-income groups for the right to 

housing, given that they suffer much more from the lack of housing and from violation of the right to 

housing. Interestingly, a majority of Irish people (over 60%) were in favour across all the regions in 

Ireland.  

 

The case for inserting the right to housing in legislation and the Irish Constitution  

We should hold a referendum to insert a new Article 43 A as we have developed as part of the Home 

for Good alliance. This new article would state: 

A new Article 43A for the Constitution: 

1. The State recognises, and shall vindicate, the right of all persons to have access to adequate 
housing. 

2. The State shall, through legislative and other measures, provide for the realisation of this right 
within its available resources. 

 

This constitutional right to housing would not ‘give a key to a home for all’ but it would place a 

responsibility on government to provide a housing system that ensures everyone has adequate 

housing.  

It would be more cost-effective and better for the economy over the long term than our current 

housing policy. We would also have a more balanced economy and overall better sense of wellbeing 

across our society if we eliminated homelessness and housing stress and poverty, and provided more 

social and affordable housing, relieving workers of the burden of spending huge amounts of their 

income on rents and mortgages.  
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The ultimate effectiveness of a right to housing, and ensuring people actually have affordable, secure 

and decent homes, is dependent on the political will to vindicate such rights through budgetary, policy 

and legislative choices. Thus the primary responsibility for delivering the right to housing will always 

remain with the elected branches of the Irish state. Essentially, it is politics, policy and sufficient 

resource allocation that ultimately determine whether people have their right to housing fulfilled or 

not. 

A Dáil research paper, Property Rights and Housing Legislation, published in June 2019, shows that on 

12 separate occasions over the past decade (2009–19) the constitutional protection of private 

property rights has been invoked in opposition to legislation proposing reforms in the housing sector. 

The independent report states: 

The housing crisis that has troubled the country for the past several years has resulted in a large 

number of Bills coming before the houses seeking to address the issue. It is a noticeable trend that the 

Government has frequently opposed such Bills on the basis of the private property rights protection in 

the Constitution, and in particular on the Attorney General’s interpretation of those provisions. This 

paper has identified at least 12 Bills that the Government has opposed or resisted on the basis of 

concerns around private property rights. (Oireachtas Library and Research  

Service, 2019: 14) 

 

The former UN Special Rapporteur on the Right to Housing, Leilani Farha, also highlights that a 

constitutional right to housing is important to empower those affected by homelessness and housing 

exclusion to feel that they have a right to housing, and that the state and society has a responsibility 

to them to address their housing exclusion, thus enabling them to expressly demand through 

individual or collective campaigning and advocacy that their right to housing be fulfilled. Fahra 

explains: ‘I have worked for many years with people on low incomes and living in housing disadvantage 

and homelessness and I know how meaningful it is for people to have that constitutional right. It 

changes their relationship with the world in which they live. They feel validated and recognised as 

human beings’ (Farha, 2019) Fahra advised the Irish government to implement the right to housing 

into the Constitution: “A constitutionally enshrined right to housing is not the beast and the burden 

that some believe it to be. If I was in the Legislature I would be proud to support the idea of 

contributing to people’s human rights” (Farha, 2019).  

The housing crisis is spiralling out of control and there is a need for fundamental change to our housing 

policy and system. The right to housing, as set out in the UN’s rights-based housing strategies, should 

provide the framework for a radical shift in Ireland’s approach to housing. 
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The obligation of meeting the right to adequate, affordable, decent and secure housing should be 

implemented in Irish housing policy and legislation, and in the Constitution. Embedding a right to 

housing in the Constitution would provide a framework for housing policy that puts the provision of 

affordable and secure housing as its priority. 

 

What would holding a referendum and putting a right to housing in the Constitution do? 

Inserting the right to adequate housing into the Constitution as per the Home for Good 

proposed wording would achieve the following three key aspects: 

 

1.Value shift-a public debate about treating housing as a human right 

In the first instance, the process of holding a referendum would provide an opportunity for a reasoned 

public debate about the role of housing in our society and economy and why housing should be 

treated as a human right. If undertaken in a coherent and strategic way, that involves civil society 

groups and voices leading the campaign, that involves experts informing and educating, and is 

progressed as a social equality movement, this has the potential, as with the Marriage Equality and 

Repeal Referendums, to nurture a value shift in society that understands and seeks the provision of 

housing as home, as a human right, as a fundamental human need as health and education, for every 

citizen. The very process of a referendum on the right to housing would offer the opportunity for 

progressing the right to housing at a socio-cultural level, enhancing a culture of human rights in Irish 

society. This itself is likely to provide an important contribution to the Irish State (Department of 

Housing and other Government Departments, local authorities, AHBs, homeless service providers etc) 

shifting to a right to housing approach, and indeed the private sector/market actors also (developers, 

landlords, estate agents etc). They would all be part of this greater awareness and understanding of 

why housing should be treated as a human right, what that means in practice, how their practice must 

change to deliver housing as a human right. It would also importantly make those who currently do 

not have their right to housing fulfilled aware that they are rights holders who have a right to 

affordable, secure, decent standard housing.  

An example of this was in Dolphin House, where social housing tenants had accepted and lived in 

substandard housing conditions for decades, which was being caused by poor conditions of their 

apartment buildings. I was part of a community engagement project that worked to develop a human 

rights based approach to resolving this issue. Through the work with the tenants educating them with 

an understanding of the right to housing, they became empowered to assert better conditions and to 

articulate their concerns clearly to the local authority, Government and in the media. Interestingly, 

through the project we also engaged in a process of education of local authority staff of what was a 
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right to housing and the Irish state’s obligations under its UN commitments to adequate housing. This 

process did shift the local authority’s attitude from one of blaming tenants for the problems to seeing 

it as an issue of substandard buildings that was the local authority’s responsibility to rectify. 

 The right to housing approach and principles enabled a value shift that empowered those most 

affected by housing inequalities and a shift in the state’s approach to one that sought to deliver its 

obligation to provide a right to adequate housing (Keanna & Hearne, 2017). This Rialto Rights InAction 

project demonstrated that a right to housing approach offers real potential for achieving positive 

change in housing. However, it was dependent on huge resource input from community organisations 

and the good will of the local authority. If a right to housing was put in the Constitution, this 

empowerment effect of right to housing could reach across society to groups affected by housing 

inequalities, empowering them to assert their rights, and engage in getting solutions. But importantly, 

it would also educate and inform those who are responsible in, and work in housing services and 

delivery in the Irish state to also adopt a right to housing approach in their housing policy and practice. 

Furthermore, a referendum is a process through which to garner the widespread public support for 

the major changes in housing policy and practice required to deliver a right to housing. It is a way in 

which a societal value shift can take place.  

2. Create the positive and progressive obligation on the Irish State to solve the housing and 

homelessness crisis on a permanent basis.  

Rather than lurching from crisis to crisis, decade to decade, with housing policy unclear as to its 

ultimate goal and purpose, a right to housing in the Constitution would provide a clear and 

unambiguous policy direction and requirement for the Government and Irish State. This would oblige 

the Irish State and Government to meaningfully deliver the right to housing in its policy and practice, 

as set out in UN definition of the right to adequate housing and the policies set out in Table 1 below. 

The Constitution is our guiding document for our country and sets the key principles to guide 

Government and State action. Putting a right to housing in the Constitution would require housing 

policy to be redesigned and developed to implement and achieve all aspects of a right to housing, it 

would have to be backed up by the necessary funding, and all arms of state (including local authorities) 

would have to follow these policy principles. Following on from implementing housing as a 

Constitutional Right the Government should be obliged to put in place a housing strategy based on 

ensuring everyone has access to adequate housing (see Table 1). 

Meeting the Constitutional obligation of the right to adequate housing would require ending 

homelessness progressively. In particular it would require the rapid ending of child and family 

homelessness. It should and would require greater state funding and resources put into ensuring a 

sufficient supply of affordable, secure, decent standard housing. It would also require the state to 
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support the empowerment and participation of those whose rights are being violated. It can give us 

the vision, the principles, the guide - by which all policy will be assessed for its effectiveness. It 

becomes the target the Government must achieve.   

3. It would strengthen the Government and Irish state’s ability to implement housing policy 

measures that could provide a greater supply of affordable and secure homes which are currently 

inhibited by the Constitutional protection of private property rights.  

These include;  

• preventing evictions to stop homelessness 

• tackling dereliction and vacancy of property through taxes and levies, compulsory 

purchase and compulsory sales orders 

• tackling vacant land through taxes and levies, compulsory purchase and compulsory 

sales orders 

• ensure increased supply of land to make housing affordable 

• strengthen tenants rights and provide real life-time security of tenure 

• enforcement of standards in private rental accommodation  

• tackling discrimination in housing provision, 

• make housing affordable (rental measures)  

• planning requirements of build to rent requiring affordability mechanisms and % 

available to purchase for home buyers 

• Ensuring habitable housing for all can support action on climate change. Such as 

retrofitting of private rental accommodation, and as enabling the planning and use of 

property and land to meet housing needs in the most environmentally sustainable 

way, including private commercial property, vacant and derelict property and land in 

our towns and cities is the best way to provide new homes 

 

It is vital that what is put in the Constitution is the Home For Good wording, which creates a very clear 

obligation on the state to progressively realise the right to adequate housing. 

It is important to note that a majority of the elected members of the Seanad supported a motion that 

included the Home For Good wording which outlined that; “Seanad Éireann believes that: a secure 

home is a basic human right; young people should expect to secure an affordable home; and the State 

has responsibility to protect citizens right to a home.” 

This motion which achieved cross party support also noted that; 

- a constitutional right to housing would permanently assert the State’s responsibility to ensure access 

for all to adequate, safe and affordable housing; 
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- a constitutional right to housing would permanently propel the State to sustainable housing policies 

designed to ensure access for all to secure housing; 

- a constitutional right to housing would not guarantee everyone a free home; 

This brings us back to the fundamental question of how we compel the State to take the lead 

permanently in ensuring that it delivers on the right for people to have access to secure and affordable 

homes. Morally, politically, economically, socially and in every other respect, the right thing to do is 

to provide a right to housing in our Constitution”.  

This would put an additional obligation on the state to address housing issues. This is about placing 

the obligation on the state to ensure the housing system delivers the right to housing for all. 

Housing is ultimately about resource allocation and distribution – the allocation of land, 

property/buildings, and finance.  The greater the inequalities in ownership and control over these 

resources the greater the inequality in housing outcomes. Yet housing is such a fundamental human 

need, and the denial of adequate housing has such severe impacts on people, the state must take 

action to ensure an appropriate allocation of the distribution of the inputs into housing to ensure that 

the housing needs of all are met.  

It would be a proud achievement for Ireland to join the 81 other countries, such as Finland, Portugal 

and Sweden, that have already enshrined the right to housing in their Constitution. 

 

 The Ombudsman for Children’s Office, an independent statutory body that was established under the 

Ombudsman for Children Act 2002, is in favour of constitutional change. The Ombudsman for 

Children, Dr Niall Muldoon, stated that “the issue of enumerating the right to housing in the 

Constitution needs to be progressed as a matter of priority” (Muldoon, 2019). He said that he is 

“deeply concerned about the immediate and longer term impact that the trauma of homelessness has 

on children and their families – on their dignity, self-worth, wellbeing and rights. The damaging effects 

of homelessness on children underscore why the right to adequate housing, which is about ‘the right 

to live somewhere in security, peace and dignity’, is a fundamental human right that we must ensure 

all children in Ireland can enjoy.” 

 

The Constitution includes the right to primary education. Yet decent, safe, secure housing is even more 

fundamental to us than education. Housing is a basic human requirement for child development and 

health; a child without a stable home can’t get an education. Why is it acceptable for a child not to 

have a secure, stable, home? Why does the Irish government not accept the responsibility to ensure 

no child is homeless? Embedding the right to housing in the Constitution is a vital step towards 

changing the Irish housing system to one that meets people’s housing needs, where the policies and 

practice can be implemented, which are essential to make the human right a reality. It is the macro-

level transformation in policy that can achieve meaningful rights in practice. The housing crisis is going 
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to worsen significantly unless there is a shift away from housing as a financialised commodity towards 

the state directly providing housing as a human right.  

Housing’s key role as central to people’s fundamental sense of well-being, the requirement of basic 

need of shelter, as a home to be protected, to raise and nurture individuals and family with dignity, as 

a place for quality living within a wider community and its role in providing sustainable development 

must become the guiding function of our housing system and housing market. 

We are at a at a vital juncture in our housing crisis, a cross roads. The decisions made in the 

coming months and years will have historic ramifications on Generations to come. Are we 

going to go down the road of a permanent  unaffordable dystopia of housing crisis, people 

locked out of being able to buy or rent an affordable forever home, of homelessness, of 

emigration, of rising inequality, of a mental health crisis from a housing crisis, or are we going 

to take a different road, and make the shift to a housing system that provides homes; 

affordable, secure, decent standard, environmentally sustainable homes available for 

everyone. 

As Finland shows we can end homelessness and we can provide affordable housing system – 

it is about what values and principles drive our housing system.  

 

The UN has identified ten key principles for making effective human rights-based housing strategies 

and policies. Here I highlight some most of the relevant aspects of these principles that should be 

implemented as part of delivering on the Constitutional insertion of a right to adequate housing. These 

provide a comprehensive outline of what governments and local authorities should include in their 

housing policies. 

 

Table 1 Key principles of a right to housing policy 
 
 
Principle 1: Policy based in law and legal standards 
• The right to housing should be recognised within housing policy as a legal  
right, subject to effective remedies. Rights-based housing policy should be  
based in legislation that recognises the right to adequate housing in all of its  
dimensions. In addition to relying on constitutional and legislative recognition  
of the right to housing, policy should reference and adhere to the right to  
housing as it is guaranteed in international human rights law. 
• Policies must map a process through which the right to housing will be  
fulfilled within a reasonable time frame. Provisions are required to ensure  
not only entitlements in the present (immediate obligations) but also actionoriented obligations over time 
(progressive realisation obligations). 
• Policies must eliminate homelessness. 
• Policies must outline the obligations concerning the right to housing. These  
include the obligations of states to respect (not to encroach), protect (prevent  
interference by third parties) and fulfil (promote and facilitate access to and  
provide housing or assistance where needed). 
Principle 2: prioritise those most in need and ensure equality 
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• Policies must prevent housing systems themselves from sustaining and  
increasing socioeconomic inequality and exclusion. For housing strategies to  
be effective, they must address not only housing need, but also the structural  
causes underlying the need 
• Housing policies should identify groups that suffer housing disadvantages  
and should address the particular barriers they face. These groups include:  
women; persons with disabilities; people living in poverty; migrants; racial and  
ethnic minorities; indigenous peoples; young people; older persons; lesbian,  
gay, bisexual, transgender and intersex persons; and people who are homeless  
or living in informal settlements. 
• Women’s equal right to housing must be ensured in all aspects of housing  
Policies. 
Principle 3: comprehensive, whole-of-government policies 
Principle 4: rights-based participation 
• Rights-based housing policy must firmly commit to ensuring meaningful  
participation of affected persons at every stage, from design to implementation  
to monitoring. Participation is central to human rights-based housing policies  
because it challenges exclusion and silencing. Policies must recognise that  
violations of the right to housing and other human rights emanate from failures  
of democratic accountability to people. 
• Housing policies should include specific participatory mechanisms to oversee  
their implementation, such as housing councils, commissions, committees or  
panels. 
Principle 5: accountable budgeting and tax justice 
• Strategies will not be successful if governments fail to allocate reasonable  
budgets and resources for their implementation. Housing policies must  
include both short- and long-term commitments of adequate resources. 
• Policies must commit to addressing tax avoidance and loopholes in the  
housing and real estate sectors. Tax avoidance in housing systems constitutes  
a massive loss of revenue that should be made available for realising the right  
to housing. 
• Housing policies should commit to carrying out the necessary taxation  
reforms to ensure that taxation promotes rather than undermines the fulfilment  
of the right to housing. 
Principle 6: human rights-based goals and timelines 
• Rigorous human rights-based goals and timelines are required to ensure  
that housing policies move as expeditiously as possible toward the goal of  
adequate housing for all and realise the right for every individual in the shortest  
possible time in accordance with the maximum of available resources. 
Principle 7: accountability and monitoring 
• Effective monitoring of the implementation and outcomes of housing policies 
is a firm obligation of states. A designated monitoring body should be mandated  
to assess the ongoing effectiveness of the housing policy, identify failures  
or shortcomings, recommend necessary changes and hold governments and  
other actors accountable. Whether it is a commission, a housing ombudsperson,  
a housing advocate or a national or regional human rights institution, the  
designated body must be independent of government, provided with adequate  
financial resources and free to express opinions and make recommendations  
on policy and legislation. 
Principle 8: ensuring access to justice 
• Rights-based  policy must include effective claiming mechanisms for the  
right to housing that guarantee access to remedies where a violation is found  
such as through courts and other means, including where violations result from  
failures to progressively realise the right to housing. 
Principle 9: clarify the obligations of private actors and regulate financial,  
housing and real estate markets 
Source: UN (2018: 5) 
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Homelessness 
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insecurity 
impact on 
wellbeing –
trauma and 
adverse 
childhood 
experience

The seriousness of the impact of the 
experience of homelessness on a child’s life 
can be appreciated when viewed through 
the lens of the trauma-informed theory of 
adverse childhood experiences (ACEs). 

A child who has experienced homelessness 
is significantly more likely to experience 
negative outcomes in adulthood, including 
mental health difficulties, unemployment, 
substance abuse 



• A child needs a place to go where they have personal belongings that give them 
comfort and enjoyment and where they can develop a self-identity. In emergency 
accommodation settings, children’s capacity to express themselves and be themselves 
is limited. They are unable to bring with them their treasured belongings, and must 
curtail their personal expression and development”
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A new Article 43A for the 
Constitution:

• The State recognises, and shall 
vindicate, the right of all persons to 
have access to adequate housing.

• The State shall, through legislative 
and other measures, provide for 
the realisation of this right within 
its available resources.



How a stand alone 
right to adequate 
housing in the 
Constitution can 
make a significant 
contribution to 
solving our housing 
and homeless crisis;

1. the democratic process of a referendum - as an opportunity for 
society to democratically debate, discuss and decide its values and 
approach in regard to treatment of housing- a democratic 
deliberative process –creating  social and  political mandate for state 
to deliver right to housing - a societal expression of our desire for a 
housing system that delivers a right to housing. The Constitution 
providing a positive progressive expression of the type of country 
we aspire to provide.  

2. Constitutional insertion of right to housing will create the positive 
and progressive obligation on the Irish State -to fulfil the right to 
housing - to deliver a right to housing in policy and practice – a 
responsibility to solve the housing and homelessness crisis on a 
permanent basis. Empowering rights holders. Embedding a rights 
culture in social and private housing market.

3. Constitutional insertion of right to housing -give clarity on the 
private property rights issue - enable and strengthening 
constitutional provision to take action - implement measures to 
prevent homelessness, enhance tenant’s rights and improve the 
supply of affordable housing.







A pivotal 
moment in 
Irish housing 
– time for the 
referendum 
on right to 
housing 

A proud achievement for Ireland to join the 81 other 
countries, such as Finland, Portugal and Sweden, that have 
already enshrined the right to housing in their Constitution

Not the panacea to solving our housing crisis, however, offers 
significant potential positive contribution in areas of;

1. Through a referendum – asserting the right to housing as a 
key value held by the Irish people, a democratic mandate for, 
and requirement of, major action by Government on housing

2 Oblige the Irish the State to make housing policy and 
practice follow the right to adequate housing enshrined in 
the Constitution, including eliminating homelessness

3. Provide clarity on the property rights question – providing 
a balancing right to a home, and enabling legislation to be 
progressed
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