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Head 1 – Amendment of section 3 of the Occupiers’ Liability Act 1995 

 

Provide along the following lines: 

 

Section 3 of the Occupiers’ Liability Act 1995 is amended by the insertion of the 

following subsection after subsection (2): 

 

“(3) Without prejudice to the generality of subsection (2), in determining whether 

or not an occupier has complied with the common duty of care towards a visitor, 

regard shall be had to all the circumstances (as referred to in that subsection), which 

include but are not limited to — 

 

(a) the probability of an occurrence causing a danger on the premises; 

 

(b) the probability of an injury to a visitor occurring by reason of the danger 

existing on the premises; 

 

(c) the probable severity of the injury to a visitor that might result from the 

danger; 

 

(d) the practicability, and the cost of, precautions or preventative measures; and 

 

(e) the social utility of the activity or conduct which gives rise to the risk.”. 

 

 
Explanatory Note 
 
The Review Paper on Occupiers’ Liability and Proposals for Reform includes the 
following recommendation: 

 

6.2 Option 2: Amend 1995 Act to take account of recent case law 

 
RECOMMENDATION 1: The Occupiers’ Liability Act 1995 should be amended 
to take account of recent case law, notably the Court of Appeal ruling in Byrne 
and the High Court ruling in Mulcahy, both of which sought to rebalance 
responsibility between occupier and visitor.  

 
The Court of Appeal, in Byrne -v- Ardenheath Company Limited [2017] IECA 293, 
stated that the duty of care owed to Ms. Byrne by Ardenheath is that provided for by 
section 3(2) of the 1995 Act.  That duty is described as “the common duty of care” 
which means a duty to take such care as is reasonable is all the circumstances 
having regard to the care which a visitor may reasonably be expected to take for his 
or her own safety.  The Court of Appeal also stated that relevant to this issue are 
certain factors which may be considered by a trial judge when analysing whether an 
occupier may be said to have complied with its obligation to provide reasonable care 
for a visitor to its premises.  One such factors is the probability of an accident 
occurring and in this regard it is relevant that there was no evidence of any history of 
accidents on this particular slope.  A further consideration is the likely gravity of the 
injury that might result from the risk posed.  In this regard, while Ms. Byrne did suffer 
a severe injury, the gravity of the risk posed by the slope was relatively benign when 
considered against the gravity of the type of injury that might be sustained due, for 
example, to the absence of a railing on the top of a public building.  Another relevant 
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factor in the judge’s analysis would be the cost of eliminating the risk.  In this case, 
the evidence was that the cost of providing the step and adjacent barriers proposed 
by Mr. Tennyson would have been relatively low i.e. in the sum of approximately 
€5,000. 
 
The High Court, in Mulcahy -v- Cork County Council [2020] IEHC 547, stated that its 
conclusion under the liability heading is, assuming that this action is to be viewed on 
the common duty of care basis, as opposed to the reckless disregard basis, it did not 
think that the particular danger of injury from jumping from boulders of this nature is 
one that the law should properly impose a liability on an occupier to obviate.  To 
clarify, that is essentially for two legal policy reasons, firstly the social cost of 
removing all such features from the landscape, including the loss of opportunities for 
unstructured children’s play, as here, and secondly the undue burden on occupiers if 
one extrapolated the logic to require the removal of all structures and features which 
could be theoretically the subject of similar accidents. 
 
The High Court, in Wall –v- National Parks and Wildlife Service [2017] IEHC 85, 
stated that it was satisfied that (a) the boardwalk is a structure within the meaning of 
the Act (i.e. section 4(4) of the Occupiers’ Liability Act 1995), (b) the boardwalk is 
provided for use primarily for recreational users, (c) that section 4(4) is independent 
of section 4(1) and must be considered as a separate duty of care from that defined 
in section 4(1), and (d) it has common characteristics to the duty imposed by section 
3, but it is not exactly the same.  In its judgment, the High Court approved passages 
from the English and Scottish authorities recited and the High Court also approved 
the passages of extracts from the judgments quoted on the social utility of the activity 
in dispute. 
 
The purpose of this Head is to amend the Occupiers’ Liability Act 1995 to take 
account of the recent case law in the cases of Byrne, Mulcahy and Wall, which 
sought to rebalance responsibility between occupier and visitor.   
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Head 2 – Amendment of section 4(2) of the Occupiers’ Liability Act 1995 

 

Provide along the following lines: 

 

Section 4 of the Occupiers’ Liability Act 1995 is amended in subsection (2)— 

 

(a) by the substitution of the following for paragraph (a): 

 

“(a) whether the occupier knew of or was reckless as to the existence of a 

danger on the premises;”, 

 

(b) by the substitution of the following for paragraph (b): 

 

“(b) whether the occupier knew of or was reckless as to whether the person 

and, in the case of damage, property of the person, was or was likely to be on 

the premises;”, 

 

(c) by the substitution of the following for paragraph (c): 

 

“(c) whether the occupier knew of or was reckless as to whether the person or 

property of the person was in, or was likely to be in, the vicinity of the place 

where the danger existed;”, 

 

(d) by the deletion of paragraph (d), and 

 

(e) by the substitution of the following for paragraph (g): 

 

“(g) the conduct of the person, to include whether the person had entered onto 

the premises as a trespasser, and the care which he or she may reasonably be 

expected to take for his or her own safety, while on the premises, having 

regard to the extent of his or her knowledge thereof;”. 

 

 
Explanatory Note 
 
This Head provides for amendments to section 4(2) of the Occupiers’ Liability Act 
1995 which provides for circumstances to which a court shall have regard in 
determining whether or not an occupier has acted with reckless disregard for the 
person or the property of the person.   
 
The purpose of the amendments to paragraphs (a), (b), (c) and (d) is to remove an 
inconsistency in section 4 of the 1995 Act which is also inconsistent with the policy 
objective of restricting the liability of occupiers.  The reference to reasonable grounds 
or reasonable action in these paragraphs imports a standard of negligence not 
recklessness.  This could result in the imposition of liability on the occupier for 
negligence even though the obvious purpose is to restrict such liability to 
recklessness.  Therefore, the Head provides for amendment of these paragraphs to 
make it clear that in determining whether an occupier was reckless the appropriate 
standard in respect of the matters identified is recklessness and not reasonable 
grounds. 
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The Head also provides for an amendment to paragraph (g) clarifying that whether 
the person entered onto the premises as a trespasser is to be included in the 
assessment of the conduct of the person.  This amendment is consistent with the 
policy objective of restricting the liability of occupiers. 
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Head 3 – Amendment of section 4(3) of the Occupiers’ Liability Act 1995 

 

Provide along the following lines: 

 

Section 4 of the Occupiers’ Liability Act 1995 is amended in subsection (3) by the 

substitution of the following paragraph for paragraph (a): 

 

“(a) Where a person enters onto premises for the purpose of committing an 

offence, or while present thereon, commits an offence, the occupier shall not 

be liable for a breach of the duty imposed by subsection (1)(b).  However, the 

court may in exceptional circumstances having regard to the nature of the 

offence involved and the extent of the recklessness on the part of the occupier, 

and the fact that the person was not a trespasser, impose liability.”. 

 

 
Explanatory Note 
 
This Head provides for an amendment to section 4(3) of the Occupiers’ Liability Act 
1995 which provides for the circumstance where a person enters onto premises for 
the purpose of committing an offence or, while present thereon, commits an offence.  
The purpose of the amendment is to provide for legal clarity.   
 
Under the current wording of subsection (3), it is not clear what is meant by imposing 
liability in the interests of justice in this situation and an occupier could not know what 
it means.  The amendment provides clearly for the circumstances in which a court 
might impose liability.    The amendment has the objective of limiting the 
circumstances in which a court might impose liability and it is consistent with the 
policy objective of restricting the liability of occupiers.  
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Head 4 – Insertion of new section 4(5) of the Occupiers’ Liability Act 1995 

 

Provide along the following lines: 

 

Section 4 of the Occupiers’ Liability Act 1995 is amended by the insertion of the 

following subsection after subsection (4): 

 

“(5) Without prejudice to the generality of subsection (4), in determining whether 

or not an occupier has complied with the duty to take reasonable care to maintain a 

structure in a safe condition, regard shall be had to all the circumstances, which 

include but are not limited to — 

 

(a) the probability of an occurrence causing a danger on the premises; 

 

(b) the probability of an injury to a recreational user occurring by reason of the 

danger existing on the premises; 

 

(c) the probable severity of the injury to a recreational user that might result from 

the danger; 

 

(d) the practicability, and the cost of, precautions or preventative measures; and 

 

(e) the social utility of the activity or conduct which gives rise to the risk.”. 

 

 
Explanatory Note 
 
This Head has essentially the same objective as Head 1 to amend the Occupiers’ 
Liability Act 1995 to take account of the recent case law in the cases of Byrne, 
Mulcahy and Wall, which sought to rebalance responsibility between occupier and 
recreational user in respect of a structure, as provided for in section 4(4) of the Act.  
Accordingly, the explanatory note for Head 1 applies also in the relation to this Head. 
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Head 5 – Insertion of new section 4A of the Occupiers’ Liability Act 1995 
 

Provide along the following lines: 

 

The Occupiers’ Liability Act 1995 is amended by the insertion of the following 

section after section 4: 

 

“Voluntary assumption of risk 

 

4A. (1) The common duty of care under section 3 does not impose on an occupier any 

obligation to a visitor in respect of risks willingly accepted by the visitor as his or hers 

where such a visitor is capable of comprehending the nature and extent of the risks 

willingly accepted. 

 

(2) An occupier shall not owe any duty pursuant to section 4(4) to a recreational user 

of the premises in respect of risks willingly accepted by the recreational user as his or 

hers where such a recreational user is capable of comprehending the nature and extent 

of the risks willingly accepted. 

 

(3) The determination of whether or not a risk was so accepted in accordance with 

subsection (1) or subsection (2) shall be decided on the same principles as in other 

cases in which one person owes a duty of care to another, and shall, notwithstanding 

the provisions of section 34 of the Civil Liability Act 1961, be capable of being 

demonstrated by reference to the words or conduct of the visitor or the recreational 

user and not requiring evidence of intercourse or communication with an occupier.”. 

 

 
Explanatory Note 
 
The Review Paper on Occupiers’ Liability and Proposals for Reform includes the 
following recommendation: 
 

6.4 Option 4: Introduce provision in the 1995 Act regarding voluntary 

assumption of risk 

 
RECOMMENDATION 2: On the assumption that there are no constitutional 
impediments to its introduction, it is recommended that the Occupiers’ Liability 
Act 1995 be amended to introduce the concept of the voluntary assumption of 
risk.  This would prevent plaintiffs from bringing claims against occupiers when 
they have willingly placed themselves in a position where harm might result 
and knew that some degree of harm might result. 

 
The purpose of this Head is to amend the Occupiers’ Liability Act 1995 to introduce a 
provision on the voluntary assumption of risk into the 1995 Act.  Under the existing 
law contained in section 34 of the Civil Liability Act 1961, in order for an occupier to 
be relieved of liability to a visitor, it is not sufficient that the visitor willingly accepted 
the risks.  There must be a written agreement relieving the occupier of liability.   
 
The purpose of the proposed amendment is to broaden the circumstances in which 
the occupier may be relieved of liability by providing that where the risks are willingly 
accepted it is not necessary to have a contract.  It is sufficient for the occupier to 
demonstrate by reference to the words or conduct of the visitor that the risks have 
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been willingly accepted.  The proposed amendment also provides, for clarity, that 
willing acceptance does not require evidence of intercourse or communication with 
an occupier. 
 
It is not proposed to exclude liability to a visitor or a recreational user where an 
occupier is reckless. 

 

 


