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1. Introduction 

Ensuring payment of child maintenance, where agreement is lacking, has long been a difficult issue to 

resolve in many jurisdictions, including Ireland.1 Non-payment of child maintenance “can be very 

damaging”2 to children and their families, placing them at risk of poverty.3 Further, the requirement 

for parents who are receiving One-Parent Family Payment (OFP) and the Jobseeker’s Transition (JST) 

to make “efforts to seek maintenance” has been recognised as a “cause for concern” by the Joint 

Committee on Social Protection.4 As the Joint Committee has noted, seeking payment from a former 

partner can “exacerbate an already emotionally fraught situation”.5 This is especially complicated 

where there is domestic violence.6 Data from the CSO indicates that the vast majority of one parent 

families with children are headed by mothers in Ireland.7 Research has shown “that when a 

relationship ends, men withholding or limiting … child maintenance … may be perpetrating economic 

abuse”.8 The pursuit of payment of maintenance in Ireland, often through the courts, can further 

fracture familial relationships and prolong harm. At the same time, recourse to the court may prove 

ineffective as practice shows that some parties continually defy court orders.  

 
1 See, for example, E D Katz, “Criminal Law in a Civil Guise: The Evolution of Family Courts and Support Laws”, 
(2019) 86(5) The University of Chicago Law Review, 1241-1309, which chronicles the development of the law 
regarding child maintenance in the United States. It is submitted here that the experience in the United States 
resonates with the experience in Ireland.  
2 Houses of the Oireachtas, Report of the Joint Committee on Social Protection, Report on the Position of Lone 
Parents in Ireland, (June, 2017), at p. 27. Available here: 2017-06-15_report-on-the-position-of-lone-parents-
in-ireland_en.pdf (oireachtas.ie)  
3 D R Meyer, M Cancian and M K Waring, “Use of child support enforcement actions and their relationship to 
payments”, (2020) 108 Children and Youth Services Review, 1-11, at 1. 
4 Report of the Joint Committee on Social Protection, (2017), at 17. 
5 Ibid, at 27. 
6 As the Joint Committee has observed, “(d)espite assurance from the Department that they will not require a 
lone parent to seek maintenance where there has been an abusive relationship in the past … an abusive 
relationship may exist without having been proved to exist and so the area is clearly problematic”. Ibid, at 30. 
7 According to the Census in 2016, there are 189,112 one parent families with children headed by mothers in 
Ireland and 29,705 one parent families headed by fathers. Census of Population 2016 – Profile 4 Households 
and Families: Families - CSO - Central Statistics Office 
8 K Natalier, “State Facilitated Economic Abuse: A Structural Analysis of Men Deliberately Withholding Child 
Support”, (2018) 26 Fem Leg Stud, 121-140, at 122. See, also, T L Brito, “Fathers behind Bars: Rethinking Child 
Support Policy toward Low-Income Noncustodial Fathers and Their Families”, 15 The Journal of Gender, Race & 
Justice (2012) 617-673, at 618, fn.8, where it is acknowledged that non-custodial mothers are also not compliant 
with the payment of maintenance, albeit in the minority of cases. For further consideration of father’s rights in 
this area, see S Mayeri, “Foundling Fathers: (Non-)Marriage and Parental Rights in the Age of Equality”, (2016) 
125 Yale Law Journal, 2292-2392; D Dinner, “The Divorce Bargain: The Fathers’ Rights Movement and Family 
Inequalities”, (2016) 102(1) Virginia Law Review, 79-152; D L Hatcher, “Forgotten Fathers”, (2013) 93 Boston 
University Law Review, 897-920.  

http://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_social_protection/reports/2017/2017-06-15_report-on-the-position-of-lone-parents-in-ireland_en.pdf
http://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_social_protection/reports/2017/2017-06-15_report-on-the-position-of-lone-parents-in-ireland_en.pdf
https://www.cso.ie/en/releasesandpublications/ep/p-cp4hf/cp4hf/fmls/
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It is important, at the outset, to note that “child support payments are related to the noncustodial 

parent’s ability and willingness to pay support, and to the enforcement system”.9 As Meyer et al 

comment, 

“A substantial amount of research has shown that payments are related to ability to pay: 

those with more resources or income pay more… some have concluded that the problem of 

nonpayment is primarily a problem of a lack of ability to pay. … There is also evidence that 

willingness to pay is related to payments. For example, those with stronger relationships to 

the custodial parent or to their children may pay more. … Noncustodial parents who think 

their obligation is fair pay more. … A third category of factors related to payments concerns 

the characteristics of the enforcement system. … noncustodial parents take into 

consideration the likelihood of an enforcement action, as well as its severity, when deciding 

whether to pay. … even if a noncustodial father does not have much willingness to pay 

support, he may still pay if the child support system is automatic”.10 

 

It is necessary, therefore, to concentrate on these aspects when reforming the child maintenance 

system: namely, the ability and willingness to pay maintenance, and the enforcement system itself. 

Accordingly, Part 2 of this submission outlines the current use of imprisonment as a sanction for the 

non-payment of child maintenance in Ireland, while Part 3 details the need for a State Child 

Maintenance Agency. In establishing such an Agency in Ireland, it is vital that legislators consider the 

lessons that can be learned from the experience of other jurisdictions which already use such agencies. 

This paper concentrates on the experience in the United States; research from that jurisdiction 

indicates that current practice in Ireland resembles the child support system that was in place there 

some fifty years ago.11 While many difficulties remain across states in the United States regarding the 

non-payment of child maintenance, it is nevertheless possible to distil some key learnings. This 

submission argues that investment is necessary to support the non-custodial parent’s ability and 

willingness to pay child maintenance, in addition to introducing more enforcement powers.  

 

 

2. Imprisonment as a sanction for the non-payment of child maintenance 

Recovering payment of child maintenance poses many challenges, given the delicate balance which 

must be considered when ensuring payment while seeking to avoid imposing imprisonment as a 

sanction on the non-compliant party. As Katz has observed, “[b]ecause of the particularly 

counterproductive consequences of incarcerating parents who owe child support, the better 

approach would be to decriminalize most child support proceedings through elimination of 

incarceration”.12 

 

The Irish judiciary has consistently expressed caution regarding the use of imprisonment as a sanction 

in intractable private family law matters. This is evident in high conflict custody and access cases, as 

 
9 Meyer et al (2020), at 2. 
10 Ibid, at 2.  
11 Ibid, at 2.  
12 Katz, (2019), at 1297; Brito, (2012). 
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well as in maintenance cases.13 There is a fundamental understanding that imprisoning parents is 

generally not in the best interests of the child. There have been some cases, however, where fathers 

have been imprisoned for the non-payment of maintenance in Ireland.14 The case of K.B. v. District 

Judge David Kennedy15 illustrates the court’s approach to imposing imprisonment in circumstances 

where child maintenance has repeatedly not been paid. In that case, Ms. Justice O’Malley stated that 

“(t)he judge should remember that imprisonment is to be seen as a last resort, and should not be 

imposed if there is any doubt as to the maintenance creditor’s ability to pay”.16 The judge further 

commented that:  

 

“There will be cases … where a District Judge forms a view that the nature of the default 

is such as to merit punishment, in order that the authority of the court be upheld. This 

might be the case where, for example, a maintenance debtor had sufficient assets to 

comply with the order but deliberately dissipates those assets in order to render himself 

or herself unable to comply. Another example might be where a debtor establishes a 

pattern of only paying when served with a summons … thus depriving the maintenance 

creditor of the regular income required for the maintenance of children. These are 

examples only – they are not intended to be binding or exhaustive, but to illustrate a type 

of behaviour calling for the vindication of the court’s authority in the public interest. A 

finding of criminal contempt requires that the court be satisfied beyond reasonable doubt 

of the facts alleged, and, again, should be used as a last resort”.17 

 

Brito has remarked that “[i]t seems a pointless expenditure of state resources to repeatedly arrest 

poor fathers, jail them for nonpayment of child support, then later release them (when either the law 

requires their release or the court eventually concludes that civil incarceration is not succeeding in 

coercing compliance with child support orders), and repeat the cycle all over again”.18 Irish case law 

regarding the non-payment of child maintenance shows an understanding of this as imprisonment is 

used as a last resort. Imprisonment is an important sanction, and the Irish judiciary have demonstrated 

their careful use of this sanction in private family law matters. It is evident, however, that alternatives 

to imprisonment are necessary, and that a State Child Maintenance Agency can play an important role 

in resolving maintenance issues in practice, outside of the courts. The next section will consider the 

establishment of a State Child Maintenance Agency, and, importantly, the potential powers which 

such an Agency should have.  

 

  

 
13 The recent case of PM v. EM [2020] IEHC 700 provides an example of a high conflict custody and access case, 
wherein the court concluded that committal would not be in the child’s best interests, despite a flagrant and 
repeated disregard by one of the parties of the court’s orders. 
14 Joao Carlos Santos Marques v. Judge John Brophy of Trim District Court, Judge Raymond Fulham of Trim 
Circuit Court and the Attorney General [2010] IEHC 339; L.C. v. Judge Hugh O’Donnell [2013] IEHC 268; K.B. v. 
District Judge David Kennedy [2015] IEHC 745; Mr B v. The Governor of the Midlands Prison [2015] IEHC 781. 
15 [2015] IEHC 745. 
16 Ibid at [59]. 
17 At [61]. 
18 Brito, (2012), at 618. 
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3. State Child Maintenance Agency 

The Committee on the Elimination of Discrimination Against Women recommended in 2017 that the 

Irish State “[c]onsider establishing a statutory maintenance authority and prescribing amounts for 

child maintenance in order to reduce the burden on women of having to litigate to seek child 

maintenance orders”.19 The Joint Committee on Social Protection has also recommended that a “state 

body, similar to that in other countries, should be put in place to appropriately seek and pursue 

maintenance payments”.20 These recommendations are endorsed here. While it is inevitable that 

some parties will have to attend court in order to seek enforcement of child maintenance payments, 

the establishment of a State Child Maintenance Agency, if properly resourced and equipped with 

necessary enforcement powers, should significantly reduce recourse to the courts. Further, from a 

child’s point of view, it is more appropriate that their parents and caregivers are attending a 

specialised Agency, rather than court, to resolve maintenance issues. Indeed, recourse to a designated 

Agency may be less likely to exacerbate matters within the family. Because of the possibility of abuse, 

however, it is important that a State Child Maintenance Agency can effectively safeguard the rights of 

the parties involved.21  

 

3.1 Segregation of maintenance from other private family law matters 

A State Child Maintenance Agency can ensure proper segregation of the payment of maintenance 

from other issues. In practice, child maintenance is very often tied in with custody and access 

applications. The result of this is that in high conflict proceedings, where maintenance is withheld by 

one party, custody and access arrangements can be affected as access may be blocked by the other 

party.22 As a result, the child’s right to contact with one of their parents may be seriously curtailed. 

Separation of these issues is crucial, in order to ensure that parents and other caregivers do not 

continue to associate maintenance with other private family law matters. Maintenance should always 

be viewed as quite distinct from custody and access, and other issues. It is worth recalling the 

judgment of Finlay-Geoghegan J. in M.J.T. v. C.C.,23 wherein the court was considering whether the 

applicant was exercising rights of custody in child abduction proceedings. According to Ms. Justice 

Finlay-Geoghegan, the payment of maintenance, in itself, does not adequately establish that a party 

is exercising custody rights. The judge observed that the applicant was required to demonstrate “… 

that he kept or sought to keep regular contact or a relationship with his child ... In circumstances 

where the applicant was living in the same country as [the child], the payment of maintenance through 

CSA does not in my judgment suffice”.24 In practice, too often, parties assume that paying 

maintenance equals custody and access rights. A State Child Maintenance Agency can effectively 

 
19 Committee on the Elimination of Discrimination against Women, Concluding observations on the combined 
sixth and seventh periodic reports of Ireland, CEDAW/C/IRL/CO/6-7, 9th March, 2017, at [57] (b). 
20 Report of the Joint Committee on Social Protection, (2017), at 41. 
21 Natalier (2018) at 137. 
22 For a discussion of “divorce bargaining” in the United States, “in which fathers received custody rights in 
exchange for fulfilling child support obligations”, see, S Mayeri, “Foundling Fathers: (Non-)Marriage and Parental 
Rights in the Age of Equality”, (2016) 125 Yale Law Journal, 2292-2392, at 2352; D Dinner, “The Divorce Bargain: 
The Fathers’ Rights Movement and Family Inequalities”, (2016) 102(1) Virginia Law Review 79-152. 
23 [2014] IEHC 196. 
24 At [29]. 
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remove maintenance from the litigation of other private family law matters, and establish 

maintenance as a separate obligation for parents and caregivers.25  

 

3.2 Enforcement powers 

Brito’s research demonstrates that “[r]ather than succeeding in reducing child poverty, aggressive 

enforcement practices directed at poor families instead produce large unpaid child support debts”.26 

The Joint Committee on Social Protection has briefly outlined the approach taken in other 

jurisdictions, such as the UK, Sweden, Australia, New Zealand and Canada.27 In some of these 

jurisdictions, “the state is involved in facilitating the transfer of maintenance to parents”.28 It is noted 

that in Sweden, for example, “if the parent fails to or cannot pay maintenance, the state provides the 

payment and recoups the money from the liable parent subject to their ability to pay”.29 These 

examples are useful. Intervention from the State, particularly in ensuring that where maintenance has 

not been paid, the State would instead cover the payment, can vastly improve the lives of children, 

ensuring consistency in income for the family. In addition, giving the State the role of recouping 

payment from the non-compliant party would provide relief, especially in circumstances where there 

is abuse or high conflict. In the next section, an example of the approach taken in the United States 

will be presented. 

 

3.3 Child Support Agencies in the United States 

The Office of Child Support Enforcement (OCSE) “is the federal government agency that oversees the 

national child support program”.30  While the OCSE does not work directly with families, it helps “child 

support agencies in states and tribes develop, manage, and operate their programs according to 

federal law using effective child support enforcement tools”.31  States and tribes may vary in how they 

operate but they provide families with the following services: “Locate noncustodial parents; Establish 

paternity; Establish and enforce support orders; Modify orders when appropriate; Collect and disburse 

child support payments”.32 Data from 2019 indicates that “75% of child support was collected by 

income withholding from an employee’s paycheck”.33 Further, “[c]hild support is also secured from 

able nonpayers through a range of alternative mechanisms, such as intercepting federal and state 

income tax refunds, seizing bank account balances, restricting or revoking drivers’, occupational, and 

professional licences, and placing liens on properties”.34 According to Brito, the result of these 

measures is that “an employed father is very likely to pay child support whether he chooses to or 

 
25 See, also, S R Gunter, “Child support wage withholding and father-child contact: parental bargaining and 
salience effects”, (2018) 16 Review of Economics of the Household, 427-452. 
26 Brito, (2012), at 649. 
27 Report of the Joint Committee on Social Protection (2017), at 27-29. 
28 Ibid, at 27. See also, 28-29. 
29 Ibid, at p. 27. 
30 About the Office of Child Support Enforcement | The Administration for Children and Families (hhs.gov) 
31 Ibid. 
32 Ibid. 
33 2019 Child Support: More Money for Families (hhs.gov) A breakdown of individual state’s and tribe’s 
performances are also available in the OCSE’s Annual Report to Congress: Office of Child Support Enforcement, 
Annual Report to Congress FY 2016, available here: Office of Child Support, Division of ACF in the Department 
of HHS, Annual Report for FY 2016 
34 Brito (2012), at 650. 

https://www.acf.hhs.gov/css/about
https://www.acf.hhs.gov/sites/default/files/documents/ocse/2019_infographic_national.pdf
https://www.acf.hhs.gov/sites/default/files/documents/ocse/fy_2016_annual_report.pdf
https://www.acf.hhs.gov/sites/default/files/documents/ocse/fy_2016_annual_report.pdf
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not”.35 It is recommended that consideration should be given to the use of these measures by a State 

Child Maintenance Agency in Ireland.36  

 

Indeed, recent research by Meyer et al, in a qualitative study in Wisconsin which focused on the 

enforcement system, has shown that:  

 

“… about three-quarters of nonpaying fathers have an enforcement action; thus only a 

minority of fathers begin to pay before an action occurs. All the enforcement tools we 

test, whether letters, notices of intent to suspend a license, the actual license suspension, 

a court hearing, or being found in contempt, are associated with beginning to pay in at 

least one model. In our first analysis, looking at whether tools have immediate 

relationships with beginning to pay, or whether there are lags, three tools (letters, 

hearings, and contempt) are linked to beginning to pay not just in the month they occur, 

i.e. if no payment was received in that month, payment is also more likely in the next few 

months. However, the notice of intent to suspend a license is linked to payments only in 

the month it occurs, with no later changes in likelihood of payment. The lack of an ongoing 

relationship may reflect Beron (1988) notion that threatened actions are only effective if 

they seem likely to occur”.37 

 

This research has also shown, however, that “suspending licenses does not consistently show a 

positive relationship with payments, and is sometimes statistically related to a lower likelihood of 

beginning to pay”.38  

 

Those who are unemployed, or “low-income” are most susceptible to imprisonment for non-payment 

of maintenance.39 Research cited by Brito details the role which individual case-workers can play 

within a child support agency, regarding the use of imprisonment as an enforcement option. It was 

observed that “some [case]workers are more willing than others to invest the time to work with a 

delinquent payer prior to the beginning civil contempt proceedings”.40 The lesson for a State Child 

Maintenance Agency in Ireland is that staff should be guided by the same principles as judges follow, 

namely that imprisonment should be used as a last resort in cases where non-payment of maintenance 

continues. Meyer et al note that research with staff in Wisconsin indicates that they use “punitive 

actions infrequently, as many workers do not believe these are effective”.41 

 

Dissatisfied with the high proportion of unemployed and low income fathers who are imprisoned for 

the non-payment of child maintenance, Brito suggests that the OCSE and individual state child support 

agencies must “mandate … and implement … realistic and appropriate child support policies in cases 

 
35 Ibid, at 650. Meyer et al, (2020) discuss the literature analysing these enforcement tools at 3. 
36 It is important to note, however, that “in some circumstances, child support enforcement may hinder 
collections rather than enhance them”. See Brito (2012), at 656. 
37 Meyer et al (2020) at 7. 
38 Ibid, at 8. The research of Meyer et al, is necessarily limited, and accordingly, research from other jurisdictions 
should also be considered. 
39 Brito (2012), at 650 – 651. 
40 Brito (2012), at 654. 
41 Meyer et al (2020) at 3. 
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involving low- and no-income noncustodial parents”.42 In practice, this means that staff at the child 

support agency must “assess the noncustodial parent’s ability and willingness to pay”.43 Brito also 

notes that there is a need to focus on “capacity building to enhance poor noncustodial parents’ labor 

market prospects so that they are better able to meet their economic duties to their children”.44 

 

4. Conclusion 

Reform of child maintenance in Ireland must focus on the ability and willingness of the non-custodial 

parent to pay maintenance, and the enforcement system itself. Irish case law regarding the 

enforcement of maintenance payments demonstrates that some fathers have refused to include an 

attachment of earnings for the court, or consistently denied that they have income and/or assets, 

despite the other parent asserting to the contrary, and the judge concluding that they do have means 

to pay. It is vital, therefore, that a State Child Maintenance Agency has enforcement tools. The Agency 

must also have capacity to assist those parents who are genuinely unemployed or low-income to boost 

their ability to pay child maintenance, as detailed above. As Brito has observed, while “there is strong 

reason to be skeptical regarding the likely efficacy (and sufficiency) of such measures”, they must be 

considered.45 While this may take considerable investment and resources, children will benefit. Cost-

savings may also be made as fewer court applications, supported by legal aid, may be instituted and 

fewer arrests and terms of imprisonment may be imposed. The State has an important duty to ensure 

that where maintenance has not been paid, children and their families will nevertheless be supported 

financially. The State must take the onus off parents to make “efforts to seek maintenance”, and 

instead take on this role itself, recovering payment from the non-compliant party, with appropriate 

enforcement, and support, as the circumstances require.  

 
42 Brito (2012), at 664. 
43 Ibid, at 664.  
44 Ibid, at 664. 
45 Ibid, at 668. Brito provides a thorough analysis of the need for such an approach at pp. 666-673.  


