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(ATAD). KPMG is the largest provider of business taxation advice in 
Ireland. We have drawn on our experience of providing advice to 
businesses across a range of sectors to provide comments to the 
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In forming our responses, KPMG has reviewed the technical 
requirements of the ATAD measures and supplementary guidance 
available from the Organisation for Economic Cooperation and 
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to counteract Base Erosion and Profit Shifting (BEPS). The related 
guidance is set out in the OECD’s final reports under Action 2 of its 
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We consider that the transposition of the term “collective investment vehicle” (CIV) is 
appropriate other than that it should be applied at the sub-fund level (where the fund is an 
umbrella fund). 

 

We support the use of the definition of beneficial owner as set out in AMLD4 and believe it is 
appropriate in this context. This approach ensures that entities can leverage off appropriate 
checks that are already required to be carried out under existing legislation, without 
increasing the administrative burden on regulated CIVs. That said, we consider that the draft 
wording would benefit from some clarification. As drafted, the definition refers to a “beneficial 
owner” who is “identified” under the relevant sections of various beneficial ownership 
legislation. Those particular sections apply where no beneficial owner is capable of being 
identified and, consequently, record the “senior managing officials” of an entity as beneficial 
owners. As such, in these situations the beneficial owner is not “identified” per se.  
Consequently, terminology such as “determined” or “recorded” might be a better choice. 

In addition to the above, it is suggested that a further criterion should also apply when 
determining if a CIV is “widely held” in order to ensure that the understood policy intent is 
achieved.  

Circumstances can arise where a beneficial owner of an entity may be identifiable under 
AMLD4 notwithstanding that one would intuitively consider the entity to be widely held. For 
example, one individual could hold a 26 per cent interest in an entity and hence be a 
beneficial owner under AMLD4. However, there could be 74 other investors which each own 
a 1 per cent interest. It would seem illogical that such an entity would not be considered 
“widely held”.  

In order to address this issue, it is suggested that an entity should be considered widely held 
except where the aggregate interests of all identified beneficial owners is greater than 50 per 
cent. We believe this approach is consistent with the intent of the directive because, as you 

Question 1 

Comments are invited on the suggested transposition of the term “collective investment 
vehicle”. Is the meaning of “collective investment vehicle” as suggested appropriate in this 
context? 

Question 2 

Comments are invited on the possible meaning of “widely held”. 

(i) Is the use of the term “beneficial owner”, within the meaning of the relevant legislation, 
the purpose of which is to implement the requirements of AMLD4, appropriate in this 
context? 

(ii) The term “beneficial owner”, as suggested, is a recently-transposed EU standard term 
and one which an Irish fund vehicle is required to identify under the relevant AML 
legislation. Accordingly, it is suggested that the use of this term for the purposes of 
defining “widely held” should provide certainty to all funds without being unnecessarily 
administratively burdensome for the taxpayer. Comments are invited regarding this 
analysis. 
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will be aware, Article 9a only applies where 50 per cent or more of a relevant entity is 
controlled by one or more associated enterprises. It follows that the definition of “widely held” 
should include cases where there are one or more associated enterprises which, together, 
own 50 per cent or more of the entity concerned. Otherwise, the CIV exemption would be 
ineffective because, in most cases, it would only apply to situations that are already out of 
scope of the reverse hybrid rules. Thus, including the proposed second condition of having 
at least 50 per cent ownership by beneficial owners will ensure that the CIV exemption is 
relevant. 

 

We agree with this approach.  

 

We suggest that a clear benchmark should be outlined in legislation to ensure certainty for 
taxpayers. As the term is not defined in ATAD, the legislation could be based on existing 
principles relevant to the regulation and oversight of funds. We have set out our suggestions 
in our response to Question 5 below.  

 

One might seek to apply the diversification requirements imposed by the Central Bank of 
Ireland1 (CBI) as a means of determining whether a fund has a diversified portfolio of 
securities. However, the CBI’s criteria vary depending on the fund type and investor type and 
it is not obvious that the CBI’s rationale aligns with the policy intent of the directive.  
Furthermore, such rules would have no application to unregulated entities. 

 
1 For example, the ‘AIF Rulebook’, the Central Bank of Ireland’s rulebook in relation to Alternative Investment 
Funds (AIFs) which outlines diversification requirements for certain AIFs. 

Question 3 

In applying the “widely held” test, as suggested, an entity will be required to identify the 
natural person who, directly or indirectly, owns or controls, as the case may be, the entity. 
This requirement effectively means that the ownership and/or control of an entity is traced 
through any relevant chain in a master/feeder structure in order to identify the individual 
owner, or owners, who ultimately have control at the top level of that structure. Comments 
are invited as to whether this approach is appropriate in determining whether an entity is, 
or is not, ultimately “widely held”. 

Question 4 

Comments are invited on whether or not it is desirable to provide for a definition of 
‘diversified portfolio of securities’ in Irish tax law, or whether the term as used in ATAD is 
sufficiently clear as to not require any definition in Irish law. 

Question 5 

If it is desirable to provide a definition in Irish tax law, comments are invited on how that 
possible definition of “diversified portfolio of securities” might be framed. 
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Consequently, it is suggested that an alternative approach should be applied. Furthermore, 
we suggest whatever approach is adopted is straightforward in its application and is easy to 
understand and measure. 

One approach could be to define a “diversified portfolio of securities” as one where no more 
than a given percentage (e.g. 20%) of securities held by a relevant entity are issued by the 
same institution / entity.   

As noted in Question 3, in applying whatever definition of “diversified portfolio of securities” 
is adopted, it would be important to allow a feeder fund to satisfy this condition with 
reference to the master fund(s) in which it is invested.  

 

The purpose test is appropriate in the context of funds that are in the process of establishing 
their investment strategy or are being wound down.  

It is suggested that a period of 18 months should be provided for in this context after the 
commencement, and prior to the cessation, of the business activities of a relevant entity. We 
suggest that “commencement” be defined with reference to the date when the relevant entity 
first makes an investment rather than the date from which it is authorised.  

Noting that AMLD4 requires changes in beneficial owners to be monitored and recorded in 
“real time”, it is suggested that the legislation should provide some relief for instances where 
a relevant entity may temporarily fail to satisfy the definition of widely held. In this regard, it is 
suggested that where a relevant entity fails to meet the definition of widely held or fails to 
hold a diversified portfolio of securities as defined for a short period, e.g. 30 days, the 
relevant entity will continue to be treated as widely held provided that the test is satisfied at 
the end of that period. This may arise, for example, on the exit of a member without notice 
(e.g. a death), which could temporarily affect the holdings of the other members. This 
approach would avoid a situation where an entity might change its status from being out-of-
scope to in-scope (or vice versa) due to a temporary state of affairs. It would not be 
dissimilar to the balancing allowance/change rules only applying where there is a permanent 
cessation of use of an asset. It is suggested that a purpose test or bona fide test could be 
applied to ensure that there is no abuse of this. 

 

Question 6 

Comments are invited on the application of a purpose test in determining whether an 
investment undertaking meets the condition of being “widely held” or holding a “diversified 
portfolio of securities” in order to fall within the definition of a “collective investment 
vehicle”. What time frame for [X] is reasonable when applying the purpose test at the 
commencement or cessation of the fund? 
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We do not consider that it is appropriate to use the definition of “associated enterprises” in 
section 835AA, TCA 1997 (as it is currently formulated) for the purposes of the reverse 
hybrid rules. 

Firstly, the definition of “associated enterprise” in section 835AA draws on the definition of 
“entity” in section 835Z, which includes a requirement to have a legal personality under the 
laws of the territory in which it is established. A partnership, for example, would not have 
legal personality. We note that the directive applies to an “entity or arrangement” and 
therefore partnerships are within scope. Therefore, an amended definition will be required to 
ensure the legislation is applied as intended.  

Article 9a of ATAD2 uses the term “associated non-resident entities”, which is an undefined 
term, rather than “associated enterprises”, which is defined. However, while the term 
“associated enterprise” is not used in Article 2 of ATAD2, it is understood that this was likely 
an unintentional drafting error as the introductory line refers to Article 9a. Article 2, point 4 of 
ATAD2 states that: 

“For the purposes of Articles 9 and 9a: 

(a) Where the mismatch outcome arises under points (b), (c), (d), (e) or (g) of the first 
subparagraph of point (9) of this Article or where an adjustment is required under Article 9(3) 
or Article 9a, the definition of associated enterprise is modified so that the 25 percent 
requirement is replaced by a 50 percent requirement; 

(b) a person who acts together with another person in respect of the voting rights or capital 
ownership of an entity shall be treated as holding a participation in all of the voting rights or 
capital ownership of that entity that are held by the other person;  

(c) an associated enterprise also means an entity that is part of the same consolidated group 
for financial accounting purposes as the taxpayer, an enterprise in which the taxpayer has a 
significant influence in the management or an enterprise that has a significant influence in 
the management of the taxpayer.” 

It would seem, therefore, that the intention was to apply the “associated enterprises” test but 
only with reference to (non-resident) entities (i.e. all individuals and Irish resident entities are 
to be excluded from the test). 

Consequently, we do not consider that it is appropriate to use the definition of “associated 
enterprises” in section 835AA, TCA 1997 for the purposes of the reverse hybrid rules.  
Instead, we consider that it should be applied but only with reference to non-Irish resident 
“entities” and not all “enterprises”. 

Although having application to the existing anti-hybrid rules as well as the incoming anti-
reverse hybrid rules, we suggest that it would be helpful to provide a definition / guidance on 
the meaning of “significant influence” and “acting together”. These terms may have particular 
importance under the anti-reverse hybrid rules given that Irish partnerships and other co-
ownership structures (such as common contractual funds) are within scope. 

Question 7 

Consistent with the language contained in Article 9a(1), the suggested wording would 
apply the rule where a reverse hybrid mismatch arises between “associated entities”. 
Comments are invited as to this definition. 
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Significant Influence  

With regard to “significant influence” we suggest that it would be appropriate to define this 
term to capture rights under which persons can achieve control of an entity, e.g. to appoint a 
sufficient number of directors to the board.  

Acting together 

The existing anti-hybrid rules provide that, when applying the tests regarding voting rights, 
capital interests or rights to a share of the profit, any interests of enterprises which are acting 
together must be amalgamated and considered in totality.  

In initial discussions at the Tax Administration Liaison Committee (TALC) with regard to the 
implementation of the anti-hybrid rules, it became clear that the international funds sector 
are likely to be one of the industry sectors where taxpayers will face the greatest complexity 
in applying the concept of “acting together” when testing for the existence of associated 
entities.  

We understand that Revenue’s position is that the fact that someone is a partner in an 
investment partnership will result in them being considered to act together with the other 
partners / investors. In our view, if two or more investors are merely investors in the same 
fund vehicle but are not otherwise acting together (e.g. by voting on commonly agreed lines, 
increasing or decreasing investment based on pre-agreed positions, etc.) then they should 
not be treated as acting together (no more than two investors who happen to use the same 
stockbroker or investment manager). 

We note that Revenue take a pragmatic approach with similar provisions in the close 
company rules where rights and powers of any associate of the person are aggregated (Tax 
and Duty Manual Part 13-01-02). It is noted in the guidance that Revenue is aware that a 
strict application of the provisions could bring certain companies owned and controlled by 
institutional investment entities such as private equity funds within the ambit of legislation 
which is ultimately focused at closely held companies. Accordingly, in a number of specific 
cases referred to Revenue for consideration, Revenue has agreed that the close company 
legislation would not apply to an Irish resident company in circumstances where the ultimate 
ownership and control of the company is widely dispersed among a large number of 
investors in funds operated through a limited partnership structure (e.g. a company where 
the shareholders are pension funds or other investment funds).   

We suggest that a similar approach is taken for hybrid and reverse-hybrid provisions. One 
approach would be to have a similar Revenue approval process as that outlined for close 
companies. Another (non-mutually exclusive) approach would be to indicate a safe-harbour 
position e.g. for persons holding portfolio stakes where they have no ability to influence the 
manager and whether they are not, in fact, acting together with other investors. It is 
suggested that further guidance related to the concept of “acting together” should be 
developed in tandem with industry sector representatives in order to illustrate the application 
of this concept by using examples based on commonly occurring international collective 
investment structures. 
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We do not consider that the proposed application of this Chapter is in line with Article 9a of 
ATAD2.  

We have outlined our comments in relation to the definition of “entity” in Question 7.  

Article 9a of ATAD2 requires associated non-resident entities to hold in aggregate a direct 
or indirect interest in 50 per cent or more of the voting rights, capital interests or rights to a 
share of profit in the hybrid entity to fall within the reverse hybrid rules [emphasis added].  

This 50 per cent ownership requirement with respect to the hybrid entity is entirely separate 
from the “associated entities” test discussed under Question 7. Therefore, using the 
“associated entities” test with respect to this condition of Article 9a is inappropriate as the 
directive clearly provides that the reverse hybrid mismatch rule should only apply where a 
non-resident entity holds (or two or more associated non-resident entities, in aggregate, 
hold) 50 per cent or more of the voting rights, capital interests or rights to a share of profit of 
the hybrid entity (rather than where the investors are associated enterprises of the relevant 
entity). This could be achieved by reformulating part (b) of the proposed section as follows: 

(b) to a reverse hybrid mismatch outcome that arises between an entity to which paragraph 
(a) applies (the first mentioned entity) and a non-resident entity, or two or more associated 
non-resident entities, holding, in aggregate, 50 per cent or more of the voting rights, capital 
interests or rights to a share of profit of the first mentioned entity. 

You will note in the above suggested drafting we have used the term “reverse hybrid 
mismatch outcome” (rather than the term “mismatch outcome” used in the consultation 
paper) as we consider that this clarification better states the scope of the provision. 

In addition, we assume that as a separate definition of “established” has not been proposed 
that it is intended that the definition set out in section 835Z(4), TCA 1997 will apply to the 
reverse hybrid provisions: 

"A reference in this Part - 

(i) to the territory in which an entity is established, shall - 

(A) in a case in which the entity is registered, incorporated or created under the laws of 
one territory, but has its place of effective management in another territory, be construed as 
a reference to the territory in which the entity has its place of effective management, and 

(B) in all other cases, be construed as a reference to the territory in which the entity is 
registered, incorporated or created," 

However, this definition (which is a domestic definition and not in the directive) would raise 
the question as to how to regard, for example, an Irish common contractual fund with a non-
Irish manager or a similar non-Irish entity with an Irish manager. 

A similar question would arise for an Irish Investment Limited Partnership but with the 
additional complication of having an Irish or non-Irish general partner. 

Question 8 

Comments are invited regarding the proposed application of the reverse hybrid mismatch 
rule. 
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Article 9a does not clearly resolve this question. It refers to a hybrid entity "incorporated or 
established" in a Member State – which can be contrasted to the other hybrid rules which 
refer to the jurisdiction in which the entity is "established or registered".  

We suggest that the policy intent was likely to capture entities established under Irish law 
irrespective of where they are managed and we would suggest that this is incorporated into 
the legislation.   

 

We agree that the framing of the reverse hybrid rule is broadly in line with the Recitals of 
ATAD2 and the commentaries in the OECD BEPS Action 2 Report.  

The same rules for identifying a mismatch should apply to reverse hybrids as apply in the 
existing general anti-hybrid mismatch rules. We note the consultation document omits a 
number of rules that are included in the existing general anti-hybrid legislation. We suggest 
that these are included in this Chapter. These include where the income of the entity has 
been subject to taxation under a remittance basis regime and where the income of the entity 
has been subject to a Controlled Foreign Company charge, or similar charge. 

It is also suggested that Revenue guidance (in due course) would confirm our understanding 
from the Feedback Statement that the reverse hybrid rules will take precedence over the 
general hybrid rules such that the same income will not be taxed twice. 

 

It is suggested that the definition of a reverse hybrid mismatch outcome should apply the 
provisions relating to a worldwide system of taxation in section 835AB, TCA 1997 in the 
same manner as they apply to the existing general anti-hybrid legislation.  

Section 835AB is designed to ensure that only actual economic hybrid mismatches and not 
juridical hybrid mismatches arising because of a worldwide system of taxation are 
neutralised. 

 

Question 9 

Comments are invited regarding framing the reverse hybrid mismatch rule, as suggested, 
subject to the text of ATAD2 in Recital 9 and 24 (relating to the general features of the tax 
system of a Member State) and Recitals 18, 19 and 20 (relating to the exempt status of 
an entity) and also taking account of the commentaries in the OECD BEPS Action 2 
Report. 

Question 10 

Comments are invited regarding the suggested definition of a reverse hybrid mismatch 
outcome. 
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We broadly agree with the principle that reverse hybrid entities should be taxed as though 
they were a “normal” Irish tax resident company. However, we believe that a nuanced 
approach is required when implementing the reverse hybrid rules both in terms of 
differentiating between regulated funds and other entities as well as different types of other 
entities. A “one size fits all” approach is not mandated by ATAD.   

In our view, applying the tax regime applicable to regulated corporate funds to regulated 
transparent funds that are reverse hybrids is logical and consistent with the directive. In 
other instances, where, for example, an entity is an unregulated partnership, we agree that it 
would be sensible to treat the entity as an Irish resident company and tax it in line with how it 
would be taxed if it were a company, i.e. if the partnership was trading under general 
principles, it would be taxable typically under Case I at a rate of 12.5%. If it were not trading 
under general principles, it would be taxed as such, i.e. at a rate of 25%, etc. 

Regulated funds 

As noted in the Feedback Statement, ATAD2 is clear that the anti-hybrid rules should not 
affect the general features of the tax system of a Member State (Recital 9 and 24) nor 
should they affect the tax-exempt status of an entity (Recital 18, 19 and 20). As a 
consequence, it is clear that tax-exempt status is not, in and of itself, relevant to 
implementing the reverse hybrid rules. Instead, the intention of the directive is to ensure that 
the profits or gains arising from a particular activity are included for tax purposes in (at least) 
one jurisdiction. We suggest that this should be reflected in the domestic legislation. 

Consequently, it seems logical that an entity that is within scope of the reverse hybrid rules 
should be treated in the same manner as a corporate regulated fund2 subject to the gross 
roll up regime under the Taxes Consolidation Act 1997.  

We note that although Article 9a of ATAD2 uses the wording “the hybrid entity shall be … 
taxed on its income…”, this should be interpreted as simply meaning that the income has 
been brought into the charge to local tax. We are of the view that in framing the Article this 
way, the framers may not have properly considered the application of the rules to funds 
which are tax exempt. This interpretation would ensure that hybrid entities such as funds are 
taxed under the Irish fund regime rules. 

Furthermore, the OECD Action 2 recommendations3 does not refer to taxing the profits of 
the reverse hybrid but essentially refers to bringing those profits into scope of local taxation 
by treating the reverse hybrid as a locally resident entity and does not preclude the 
possibility of applying exemptions available locally to similar entities: 

“In these circumstances Recommendation 5.2 provides that the establishment 
jurisdiction should treat the reverse hybrid as if it were a resident taxpayer 
[emphasis added]. By treating the entity as a resident taxpayer, this will eliminate 
the need to apply the reverse hybrid rule to such entities and the investor 
jurisdiction could continue to include such payments in income under 

 
2 Chapter 1A, Part 27, TCA 1997 
3 OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of Hybrid Mismatch 
Arrangements: Action 2: 2015 Final Report 

Question 11 

Comments are invited on the mechanics of the charge to tax where the reverse hybrid 
mismatch rule applies. 
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Recommendation 5.1 but provide a credit for any taxes paid in the establishment 
jurisdiction on the income that is brought into account under such rules.”4 

Further support for this interpretation can be found in the criteria in ATAD2 for the imposition 
of the reverse hybrid rules. In particular, Article 9a provides that the investor jurisdiction must 
regard the foreign entity as a “taxable person”.  The term “taxable person” is not defined or 
used elsewhere in the directive. A literal reading of the term would be that it refers to a 
person who is actually subject to tax and not just a person locally resident for tax purposes 
(which could include a tax exempt person).  If this literal reading were applied it would make 
a nonsense of the provision because, by definition, the rules could only apply where the 
other jurisdiction would have to consider that the foreign entity is a foreign entity which pays 
tax – a view that presumably the other jurisdiction could only reach if tax was, in fact, 
payable in the entity’s home jurisdiction. Clearly, this is not the intent and the term must be 
read to mean an entity which is regarded (in the participator’s jurisdiction) as a person for tax 
purposes (irrespective of whether it pays tax in its home country). Thus it is logically 
consistent to suppose that the phrase “the hybrid entity shall be … taxed on its income…” 
can be interpreted as referring to having its income brought into the scope of local taxation 
and taxed (or exempted) in the same manner as an equivalent person already in the scope 
of local taxation thereby eliminating the mismatch. The regime of taxation that is applied 
locally is not dictated by the directive.   

Indeed, it is implicit in the proposal in the consultation that not all of the income or gains of a 
relevant entity would be taxed. For example, under the current proposal, a relevant entity in 
receipt of franked investment income would be exempt from tax on that income, and gains 
realised on shareholdings which qualify for the substantial shareholding exemptions would 
not be taxed – thus the interpretation being proposed accepts the principle that exemptions 
may be applied where such an exemption would be available to an equivalent entity which is 
considered to be a taxpayer under existing Irish tax. In our view, this principle should be 
applied consistently such that where particular rules apply to an entity which is a taxpayer 
under existing Irish rules, then those same special rules should be applied to a reverse-
hybrid entity which is, in all material respects, equivalent to it. In particular, we suggest that a 
regulated Investment Limited Partnership (“ILP”) or Common Contractual Fund (“CCF”) is, in 
all material respects, equivalent to a regulated; ICAV; unit trust; or Part 24 Public Limited 
Company (PLC). Indeed, all of these entities (as domestic regulated funds) are dealt with in 
the same part of the Taxes Acts (Part 27) albeit that ILPs and CCFs are treated as 
transparent for income tax and capital gains tax purposes. Consequently, in our view it 
would be appropriate to apply the rules in Part 27 of the Taxes Acts to ILPs and CCFs which 
are in-scope reverse hybrids so that they are taxed in like manner as their opaque 
equivalents.   

Irish corporate funds - Investment Undertaking Tax regime  

Without prejudice to the above, it should be borne in mind that, while commonly referred to 
as being tax-exempt, Irish corporate funds are subject to investment undertaking tax (IUT) 
on their relevant profits. This is a tax levied on the fund and is not a withholding tax (i.e. a 
mechanism for collecting tax due by the investors). While the fund has the statutory right to 
recover that tax from investors (through direct repayment or redemption of units on a 
proportionate basis), it is nevertheless a tax on the fund. Revenue has taken the position 
(through the issuance of certificates of tax residence) that these funds are “persons” resident 
in Ireland and subject to Irish tax.  

Therefore, it can be said that a fund within this regime is taxable on its profits (and while that 
tax does not arise when the income is accrued, there is no requirement in ATAD2 that it 
should be). While some profits may be exempted from tax under those rules, this should not 

 
4 OECD/G20 Base Erosion and Profit Shifting Project: Neutralising the Effects of Hybrid Mismatch 
Arrangements: Action 2: 2015 Final Report; para 175 
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be seen as problematic given that being tax exempt is not a relevant factor when considering 
hybridity generally. Indeed, if one were considering how to tax a reverse hybrid that was not 
a fund, it should not be considered problematic if such an entity were entitled to avail of a tax 
exemption generally available to other similar Irish taxpayers (e.g. substantial shareholding 
exemption or franked investment income exemption). 

An alternative approach 

To the extent that it is considered that the above approach is not in line with ATAD2 
(although we are firmly of the view that it is), it is suggested that such entities could have the 
option to elect into the provisions in Chapter 1A of Part 27 for taxing Investment 
Undertakings such that they would not be classified as a reverse hybrid entity because they 
would be regarded as taxpayers under Irish domestic law. 

Unregulated funds / other entities 

As noted above, in other instances where the reverse hybrid rules apply, we consider that it 
is appropriate to tax the entity as an Irish tax resident company subject to the general tax 
regime applying to companies, e.g. taxed under trading / non-trading principles as applicable 
to the facts and circumstances of the entity.  

Administration 

Consideration should be given to administrative aspects of charging the entity to corporation 
tax. For example, the provisions relating to when an accounting period begins and the 
obligation to register for corporation tax, and conversely, when the entity is no longer a 
reverse hybrid under this Chapter, and the provisions are required to be disapplied.  

As noted in our response to Question 6, to prevent undue administrative burdens on hybrid 
entities which fall into, or out of, the rules for a short amount of time, consideration should be 
given to providing for a simplification procedure such that if an entity was to meet the 
definition of a reverse hybrid temporarily, it would not be treated as such. Conversely, if a 
reverse hybrid entity temporarily did not meet the definition of a reverse hybrid, it would 
continue to be treated as such. This could arise where, for example, an entity falls out of the 
CIV exemption due to an unforeseen change in the percentage holdings of its members, or 
due to a temporary failure to hold a diversified portfolio of securities. It is suggested that this 
temporary period could be limited to 30 days.  

Double taxation of Investors  

Where a reverse hybrid mismatch arises, Article 9a provides that the entity shall be taxed on 
its income “to the extent that that income is not otherwise taxed under the laws of the 
Member State or any other jurisdiction”. The suggested approach, however, seeks to tax all 
of the profits and gains of the entity without regard for taxes that may have already arisen.  

Circumstances could arise where an entity will meet the definition of a reverse hybrid entity, 
notwithstanding that there are Irish tax resident investors / members of the entity.  Such 
persons may be subject to Irish income tax, corporation tax or capital gains tax on their 
share of any profits or gains of the entity in question as the income arises. 

It is suggested that, in order to prevent double taxation of such investors, they should be 
entitled to a refundable tax credit for the proportion of any taxes imposed on the entity as a 
result of the reverse hybrid rules that is attributable to their investment. This is in line with the 
directive. 

A similar scenario could arise where non-resident investors are subject to foreign tax on the 
profits or gains of a hybrid entity on a look-through basis, for example, a UK investor taxed 
on their share of the profits of an Irish hybrid entity (where the hybridity arises because, say, 
there are also some US investors in the entity and the entity is regarded as a separate 
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person for US tax purposes). In order to align with the intent of the directive (viz. to tax the 
income of the entity to the extent – but only to the extent – that it is not taxed in any other 
jurisdiction), non-resident investors should also be entitled to a refundable tax credit for the 
proportion of taxes imposed on the entity under these rules.   

 

We agree with the required timeframe as set out in ATAD2. 
 
 

The proposed legislation is consistent with Recital 11 of ATAD2, confirming the primacy of 
Double Tax Agreements (DTAs) with third countries over ATAD2:  

Any adjustments that are required to be made under this Directive should in principle not 
affect the allocation of taxing rights between jurisdictions laid down under a double taxation 
treaty. 

As a general matter, a problem can arise where the tax authorities of one jurisdiction views 
the entity as a person for the purposes of the DTA, whereas the tax authorities of the 
contracting jurisdiction views the entity as transparent. If a jurisdiction imposes taxation, 
through anti-hybrid rules or other means, on the investors in the entity double taxation could 
arise with no relief in either jurisdiction and no mechanism in the treaty to provide for relief or 
to determine which jurisdiction has primary taxing rights. 

In addition, in our recent submission in response to the Department’s consultation on treaty 
policy, we suggested that Irish transparent funds should be treated as transparent for the 
purposes of treaties and treaty benefits should be afforded based on the membership / 
investors in those funds. In recent years, Ireland has sought to include in its tax treaties (or 
protocols thereto) a statement that Irish CCFs are to be treated as transparent for the 
purposes of the treaty concerned. We endorse this approach and we recommend that this 
policy is expanded so that it covers both CCFs and ILPs. 

In our view, this approach would help to mitigate any double taxation that arises as a result 
of the reverse hybrid rules, i.e. if taxes paid under the reverse hybrid rules are attributed to 
the investors in the funds in applying treaty benefits to the extent that double taxation arises.  

It is also suggested that the reverse hybrid rules should not apply where a treaty partner 
jurisdiction has already imposed taxation on the entity or its members. Given that the reverse 
hybrid rules are anti-avoidance rules targeted at instances of non-taxation, this approach 
should seem sensible from a policy perspective.    

Question 12 

Comments are invited regarding the scope of application of the reverse hybrid mismatch 
rule. 

Question 13 

Technical analysis is invited as to how the interaction of the reverse hybrid mismatch rule 
with double tax treaty provisions might be managed if/when required. 
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To the extent that the above approach is not acceptable, we would suggest that where 
double taxation arises in these circumstances, it would be equitable for Ireland to allow a 
credit to be claimed by an Irish hybrid entity for taxes applied by jurisdictions in which it has 
investments which that jurisdiction has imposed with respect of the investors in the Irish 
entity (because it regards the Irish entity to be transparent) but for which no credit can be 
claimed by those investors because the Irish entity is considered to be opaque in their 
jurisdiction. 

 

We have no additional comments to note. 

Question 14 

Comments are invited regarding any technical aspects and/or other matters regarding the 
implementation of the reverse hybrid mismatch rule that have not been included in this 
Feedback Statement. 


