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1. Executive Summary 

This document outlines our thoughts on the detail of the proposed legislation as outlined in the Feedback 

Statement.  Irish Funds have also submitted an industry response to the Feedback Statement.  Along with other 

respondents, Deloitte has contributed to that industry response and we concur with many of the comments and 

observations outlined therein, many of which are also replicated in this submission. 

We appreciate that by its nature the Feedback Statement does not contain the full proposed legislation and 

therefore some of the comments included in this document may already be addressed in the wider proposed 

law. However, we would emphasise the following points: 

 

 The transposition of anti-reverse hybrid rules should be aligned with the provisions of EU ATAD2, and it 

has been our long standing position that such rules should not go beyond the minimum required under 

the Directive.  

 In relation to the proposed definitions for “collective investment vehicle”, “beneficial owner” and 

“widely held”, we have noted a number of potential challenges which may present as unintended 

consequences for further consideration.  

 Application of the various tests at a sub fund level appears to be the best approach.  

 In the context of defining the meaning of “widely held”, there needs to be a practical approach such 

that if there is a single investor in a fund, such as a pension fund or insurance company who collectively 

invest on behalf of their clients/beneficiaries, the legislation should reflect that multiple beneficiary 

aspect.  A Collective Investment Vehicle (“CIV”) should be considered widely held where there are single 

investors representing multiple beneficiaries.  

 A major concern is that meshing AML rules and tax rules requires not only a deep understanding of AML 

legislation to determine tax classifications, but classifications which may be acceptable for AML could 

be inaccurate for tax purposes. As highlighted below, using the AML legislation can in certain 

circumstances result in the directors being recorded as the beneficial owners where no beneficial owner 

is capable of being identified.  Therefore relying on the AML rules will not always give rise to the correct 

analysis and therefore wider consideration needs to be given to this aspect. For that reason, alternatives 

must be considered which give rise to the intended outcome. 

 We have noted a number of challenges with using the existing definition of “associated enterprises” in 

defining an associated entity, in particular the references to “acting together” contained in the latter  

(with specific concerns in relation to their application to partnership structures).  

 In framing a definition of “diversified portfolio of securities”, regard should be had to the various types 

of securities held by such fund entities and the definition should therefore be drafted as broadly as 

possible to allow for the many bona fide investment structures that exist in the market.  

 We recommend consideration is given to the inclusion of worldwide group rules equivalent to those 

existing under the hybrid rules so that taxation under worldwide group/CFC rules results in the profits 

or gains constitutes being “included”. 

 As mentioned in previous submissions, we strongly believe that should an ILP or CCF fall within the 

provisions of the reverse hybrid rules (with the CIV exclusion criteria not being met), it would be 

appropriate to apply the same tax treatment to those CIVs as would apply to other non-reverse hybrid 

CIVs in Ireland (e.g. a unit trust or ICAV). Any tax arising in respect of reverse hybrid treatment should 

be linked to and determined by reference to the treatment of the particular investor/investors.  For 

such funds, it would be more practical to modify the provisions of section 739E to arrange collection 

and discharge of any tax liability for investors in respect of whom a mismatch occurs without prejudicing 

the treatment of all investors. 



Article 9a Reverse Hybrid Mismatches 

 

05  
 

 

2. Collective Investment Vehicle  

2.1  Condition A – Investor protection regulation 

 

 

 

 

ATAD2 refers to "Collective Investment Vehicles" (CIVs) rather than to Undertakings for Collective Investment in 

Transferable Securities (UCITS) and/or Alternative Investment Funds (AIFs). This position is different from the 

one taken in ATAD where it defines “financial undertaking”. This seems to indicate that in Article 9a of ATAD2, 

the scope of the CIV exclusion is based on a different approach and that the rule provides for its own definition 

of CIV informed by the approach taken by the OECD. There does not appear to be a barrier to recognising that 

investor protection regulation can be inferred by the presence of an AIFM, which would apply to any AIF which 

is managed by a regulated AIFM. 

 

ATAD2 does refer to entities being "subject to investor-protection regulation in the country in which it is 

established". This does not appear to easily accommodate a case where, for example, another EU AIF is managed 

by an Irish AIFM. However, that is largely inconsequential as it is open to other EU Member States to exclude 

entities formed under the law of that Member State. 

 

We would suggest that the Irish legislation should clarify whether the test is applied at the umbrella level of the 

investment undertaking/ILP/CCF, or at the sub-fund level of an umbrella fund. Currently the drafting suggests 

that the test is applicable at umbrella level. Given that the provisions would lead to the application of a tax 

charge, it is suggested that application at sub-fund level might be more appropriate, as otherwise there could be 

cross-contamination between sub-funds. For example, if one investor holds 100% of Sub-Fund A, the reverse 

hybrid rules would apply to Sub-Fund A. However if the same investor holds only a 10% interest in Sub-Fund B 

(and in total holds more than 50% of the umbrella), then Sub-Fund B may be exposed to tax even though, in 

reality, that investor does not have the necessary level of connection with Sub-Fund B. 
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2.2 Condition B – widely held 
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We would broadly agree that as Irish funds already are required to comply with the obligation to identify 

beneficial owners, the approach suggested in the Feedback Statement to the “widely held” concept is an efficient 

one and should not introduce an additional compliance burden. However, we would have some concerns with 

adopting this approach as the sole statutory basis for determining the concept of “widely held” 

 

In the first instance we would suggest that clarification may be needed in relation to the concept of the beneficial 

owner “identified” under the relevant legislation.  For example, under the Principal Regulations referred to in (a) 

below, where no beneficial owner is capable of being identified, the senior managing officials of an entity is 

recorded the as beneficial owners.   

 

“widely held” in relation to a collective investment vehicle, shall be taken to include a collective investment vehicle 

where the beneficial owner or beneficial owners of that collective investment vehicle, is or are identified, as the 

case may be, under –  

(a) paragraph (4) of Regulation 5 of the Principal Regulations, as amended by (b) paragraph (1) of Regulation 4 

of the Modified Regulations,  

(c) subsection 3 of section 27A of the Investment Limited Partnerships Acts 1994 (as amended by the Investment 

Limited Partnership (Amendment) Act 2020, or  

(d) subsection 3 of section 18A of the Investment Funds, Companies and Miscellaneous Provisions Acts 2005 (as 

amended) 

Thus, strictly speaking, the “senior managing officials” are not “identified” as the beneficial owners but are 

recorded or regarded as such. 

 

In our view, whilst it may be possible to adopt the Anti-Money Laundering Directive concept of ‘beneficial owner’ 

in principle as the foundation of a definition of “widely held”, we believe it would raise a number of serious 

concerns: 

 

First, it would result in some practical consequences that appear to us to be illogical.  For example, an ILP with 6 

owners with equal stakes (none of which are "beneficial owners" in their own right as they fall below the 

threshold) would be treated as widely held, whereas a fund with 50 independent investors where one investor 

holds 26% of the fund holding and 49 investors hold the remaining 74% holding, the fund would not be a ‘widely 
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held’ fund under this approach.  This appears an incorrect conclusion given there are 50 independent, 

unconnected investors.  It is not uncommon for there to be a single anchor (minority) investor in funds, but for 

the funds to be marketed widely.  In our view, this situation should clearly be viewed as a ‘widely held’ fund. 

 

Second, we are concerned there would be significant legal uncertainty attendant with such approach.  This is the 

first time, as far as we are aware, that EU AML concepts would be used to define the parameters of the imposition 

of an Irish corporation tax charge.  The EU AML concepts were never designed with this in mind.  It is a well-

established legal principle that a corporation tax charge should only be imposed by clear statutory language, yet 

we are concerned that, here, there could be reasonable, yet opposing, interpretations in particular cases of 

whether an investor is a ‘beneficial owner’ or not under these AML concepts.  In the case of the AML rules 

themselves, in cases of doubt, the relevant information can simply be collected as a precautionary matter.  Such 

a precautionary approach is not, however, tenable in the context of the imposition of a tax charge, where legal 

certainty is essential.  Taxpayers need certainty as to whether a charge to tax will arise or not. 

 

Third, we are not aware of any other EU jurisdiction proposing to use these AML concepts for the purposes of 

defining ‘widely held’. 

 

For these practical and legal reasons, we suggest an alternative dual approach to determine where an investment 

undertaking is “widely held”.  

 

1. An investment undertaking will be deemed to be widely held when it does not have 2 or more 
“beneficial owners” as defined by the Fourth Anti-Money Laundering Directive (Council Directive (EU) 
2015/849 of 20 May 2015 (AMLD4));  
 

and 

 

2. An investment undertaking will be deemed to be widely held when the investment undertaking has, 
directly or indirectly, 10 or more investors who are not associated (as defined in s432). We would 
recommend that a modification to s432 for the purposes of this test would be considered to 
acknowledge that where the ultimate ownership is widely dispersed amongst a large number of 
partners who invest through a partnership structure the partners will not be deemed to be counted 
together for this purpose. This modification would be aligned to the comments noted in the TDM Close 
Companies: Interpretation and General Part 13-10-02. 

 

In our view the incorporation of both the AML concept and the s432 concept have merit. The AML concept with 

the modification noted above incorporates a position that the industry is familiar with (albeit it is a legal principle 

rather than a tax principle) and the s432 concept of ‘associated’ is tried and tested.  They have been carefully 

drafted with the imposition of tax in mind, and can be applied by both taxpayers and Revenue with certainty of 

interpretation.   

 

Whilst the s432 test does have its own complexities to navigate, we submit that it is sensible to incorporate these 

tax rules (complexities included) than to seek to solely incorporate EU AML principles into the charge to Irish tax. 

  

On a broader point, the nature of investment vehicles is such that it may not always be possible to identify a 
natural person as the controlling entity.  For example, international insurance companies and pension funds 
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control a significant portion of the invested assets in all collective investment vehicles.  These funds are 
ultimately held for the benefit of policyholders, pensioners, future pensioners, employers who sponsor pension 
funds etc. none of whom are entitled to the assets nor are they persons who assert control over underlying assets 
or vehicles but are natural persons to whom the benefits ultimately but indirectly flow.   In our view, such 
challenges may be overcome with the use of a “reasonable to consider” type test to determine whether the 
vehicle is controlled in such a manner such that more than 25% of the capital, income, gains or distributions 
accrue for the ultimate benefit of a single person taking account of the entire chain of ownership. 

  
 

2.3  Condition C – diversified portfolio of securities 

  

 

 

 

We would suggest that on balance, to avoid uncertainty in the application of the rules, some consideration should 

be given to defining the term “diversified portfolio of securities” in legislation. Alternatively, the term could be 

addressed in Revenue guidance to accompany the legislation but this would need to be issued on a timely basis 

in order to avoid a period of uncertainty in the market. 

In framing a definition, regard should be had to the various types of securities held by such fund entities and the 

definition should therefore be drafted as broadly as possible to allow for the many bona fide investment 

structures that exist in the market. 

 

The term “diversified portfolio of securities” does not appear to be explicitly defined in ATAD or ATAD2. It is 

primarily an OECD Term and appears to be included in a large number of OECD publications, but not defined or 

expanded upon therein. 

  

Ideally, in the context of Irish investment funds, the definition should include all investments that a regulated 

fund is permitted to hold under the Central Bank rules applicable to that type of vehicle, and not just investments 

in securities. This could also allow for the following: 

 

(i) diversification may be direct or indirect (e.g. a master-feeder fund structure); 
(ii) exposure to securities through derivatives (e.g. swaps) would constitute a holding of the 

underlying securities; 
(iii) "ramp-up" and "run-off" periods when exposure would be increased/reduced naturally (see 

comments below in our response to Question 6) 
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Another possibility could be to frame the definition in the context of not more than a particular proportion (e.g. 

25%) of the fund’s portfolio of investment assets have been issued by the same issuer. 

 
We would encourage additional statutory language to reflect that in construing the term “diversified” regard 
may be had to a number of non-exhaustive quantitative and qualitative factors including the number of individual 
investments, the extent to which the CIV is exposed to the risks and rewards of different asset classes, durations, 
the effect of derivatives or wholly/partly-owned investment vehicles etc.  It might be the case that a CIV’s assets 
consists of a single derivative with a bank counterparty referencing hundreds of underlying assets (such as a 
FTSE-250 total return swap) or a wholly-owned investment company which in turn holds a diversified portfolio 
of assets or is exposed to the risks of such a portfolio.  In each case, we would expect this to constitute a 
diversified portfolio in fact albeit that there might be a single asset held by the CIV. 
 
Lastly, we are aware that a recent consultation on the implementation of the reverse hybrid rules was issued by 
the Dutch Government in April 2021, but as of yet there has been little indication as to the scope and meaning 
of a diversified portfolio of securities. To the extent possible, any domestic definition and interpretation should 
have regard to the interpretations taken in other Member States to ensure that Ireland is not placed at a 
competitive disadvantage on tax matters.  
 
 
2.4 Timing of the conditions  

 

 

 

We believe that a purpose test would be appropriate in this context. 

We would suggest that the commercial life cycle of a CIV commences with the first investment of investor monies 

by the fund, and ceases on the last disposal of such investments (or the last receipt of income from investments, 

whichever is the later). Practically however, it can take a considerable period of time for a fund to aggregate 

sufficient investors to begin to execute its investment strategy, and a significant period of time to fully unwind 

its portfolio. 
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As such, from a practical perspective, we would suggest that a period of 18-24 months after commencement and 

before cessation should be a reasonable timeframe to apply a purpose test for the purposes of the “widely held” 

and “diversified portfolio of securities”. 

 

Furthermore, we suggest that “commencement” be defined with reference to the date when the fund first draws 

down capital from investors rather than the date from which it is authorised. 

 

3. Application of the rule 

3.1 Associated entities 

 

 

 

The Feedback Statement notes that the rule applies where the reverse hybrid mismatch arises between 

associated entities. In particular, in section 3.1, there is a statement that “accordingly, the rule applies where the 

reverse hybrid mismatch arises between “associated enterprises”. We would suggest that this is not the correct 

interpretation of the wording of Article 9a(1), in that: 

 

(i) There is a reference to an entity or entities which are associated in paragraph 9a(1). I.e., the 
association test is applied between the investors in the entity to determine the group of entities 
whose rights and treatment of the hybrid entity must be determined.  For example, take an Irish 
partnership with 10 partners, each of whom holds a 10% partnership interest in the partnership.  The 
test is whether any of those 5 or more of those partners are “associated” with each other.  The test is 
not whether any of those partners are “associated” with the partnership; 
 

(ii) Having determined what group of entities are associated, one must then quantify their direct or 
indirect interests in the hybrid entity. The (only) "association" test which applies with respect to the 
investor entities and hybrid (investee) entity is whether there is an entity (or associated entities) with 
a 50%+ holding (direct or indirect) holding of voting rights, capital interests, or rights to a share of 
profits of the hybrid entity. 
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As such, we would suggest that a more appropriate approach would be to use the definition of “associated 

enterprises” from Section 835AA TCA 1997 but only insofar as to determine whether there is an entity (being a 

direct or indirect investor) which alone, or together with its associated entities, has a 50%+ interest in the reverse 

hybrid entity (e.g., an Irish partnership). 

 

For completeness and to confirm our understating: 

 

(a) The use of the term “entity” in Article 9a means that where an individual is the investor, article 9a 
does not apply (notwithstanding any reverse hybrid mismatch that might arise) 
 

(b) In section 835AA TCA 1997, an entity is defined as a person other than an individual. Accordingly, a 
group of associated individuals also cannot be treated as associated “entities” for the purposes of 
Article 9a. 
 

Finally, Section 835AA(3) TCA 1997 contains the "acting together" provisions set out in Article 2(4) of ATAD (as 

amended by ATAD2). Obviously that implies that if there are two investors in an Irish entity, acting together with 

respect to that Irish entity, this would lead to them being associated vis-à-vis the Irish entity.  However, in a 

partnership context, and specifically in the context of a limited partnership, we submit that this Section 835AA(3) 

TCA needs to be amended in the context of enacting the reverse-hybrid rule into Irish law.   

 

Alternatively if the above is not possible then it would be helpful if statutory guidance could consider the 

approach that we understand has been taken by Luxembourg to provide for safe harbours.  Luxembourg tax law 

(Article 168ter of the Luxembourg Income Tax Law) is understood to provide a safe harbour rule according to 

which an investor (an individual or an entity) that directly or indirectly owns less than 10% of the shares or units 

in an investment fund and that is entitled to less than 10% of the fund's profits is considered not to act together 

with other investors, unless there is evidence to the contrary. 
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3.2 Application of chapter 

 

 

  
Association Test 

Section 3.2 of the Feedback Statement notes that Article 9a(1) sets out that rule applies where the reverse hybrid 

mismatch arises between associated entities. This is not correct. As mentioned above in our response to Question 

7, the reverse hybrid mismatch arises with respect to an entity (or associated entities) which holds at least 50% 

of the interests in an Irish entity. While such a holding would generally lead to an “association” with the entity, 

it is not a condition that a holding results in an “association” between an investor (or investors) and the entity 

within the meaning of Article 2 and section 835AA TCA 1997. 

 

Limb (b) of the proposed legislative wording refers to a "mismatch outcome" that arises between associated 

entities. The presence or absence of an association (within the meaning of section 835AA TCA 1997) is not 

relevant. The legislation should refer to a reverse hybrid mismatch outcome that arises with respect to a non-

resident entity. 

 

Reverse hybrid entity 

The definition of “entity” in section 835Z TCA requires the entity to have legal personality under the laws of the 

territory in which it is established.  We suggest that this definition needs adjustment for application to the reverse 

hybrid rule, where the starting point is that the entity in question is tax transparent in the jurisdiction in which it 

is established.  In an Irish context, Irish partnerships and CCFs are two main examples of tax transparent entities 

for which the reverse hybrid rule will be relevant, but neither Irish partnerships nor CCFs have legal personality.   

Therefore, neither is an “entity” as defined currently in section 835Z.   

 

For this reason, we would suggest establishing a separate definition of "reverse hybrid entity" in the legislative 

wording for this reverse hybrid rule. In this regard, the definition of “reverse hybrid entity” could dis-apply the 

requirement for separate legal personality and could refer to a hybrid entity which is established in the State, 
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(i) the profits or gains of which are not treated, under the tax laws of the State, as arising or accruing 
to it on its own account; and 

(ii) are treated, or would be so treated but for an insufficiency of profits or gains, as arising or 
accruing to another entity. 

 

Article 1(2) provides that Article 9a is to apply to all entities that are treated as transparent for tax purposes by 

a Member State. In this context, the scope of Irish law will be limited to entities treated as "transparent" in 

Ireland and therefore the language "for the purpose of the Acts" is necessary. 

 

Mismatch Outcome 

We would suggest that the reference to a "mismatch outcome" should be solely to a "reverse hybrid mismatch 

outcome", as this is the applicable mismatch to which the provisions apply; 

 

We consider that the reference in the clause should be to an "entity that is a participator" as the definition of 

participator is defined by reference to an enterprise, whereas Article 9a only applies to "entities" and that 

consideration be given to a specific definition for a “reverse hybrid entity”.  

 

Establishment 

The section highlights an issue with regard to the concept of establishment. The primary focus of the reverse 

hybrid rules is likely to be partnerships, including ILPs. In this context, the concept of establishment deserves 

some scrutiny. 

 

As set out in 835Z(4) TCA 1997, 

"A reference in this Part - 

(i) to the territory in which an entity is established, shall - 

(A) in a case in which the entity is registered, incorporated or created under the laws of one 

territory, but has its place of effective management in another territory, be construed as a reference to 

the territory in which the entity has its place of effective management, and 

(B) in all other cases, be construed as a reference to the territory in which the entity is registered, 

incorporated or created", 

 

ATAD2 is not clear on this point as Article 9a refers to a hybrid entity "incorporated or established" in a Member 

State. By contrast in other provisions, reference is made to the jurisdiction in which the entity is "established or 

registered". We would submit that the correct formulation is to include Irish partnerships which are not centrally 

managed here, for the simple reason that Ireland appears to be the location with the most significant connection 

with such entities. 

 

Given the reference in section 835Z(4) is stated to apply to “entities” (i.e., those entities with separate legal 

personality), one way of accommodating Irish partnerships and CCFs would be to add a standalone provision to 

the reverse-hybrid rule, as follows 
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“For the purposes of this Chapter, a reference to the territory in which a reverse hybrid entity is 

established shall: 

(A)  in the case of a partnership which is registered or created under the laws of the State, be construed 

as a reference to the State, and 

(B)  in the case of a reverse hybrid entity constituted as any other agreement or arrangement which is 

registered or created under the laws of the State, be construed as a reference to the State.” 

 

 

4. The reverse hybrid mismatch rule 

4.1 Purpose of the rule 

 

 

 
The Feedback Statement sets out a number key points regarding the purpose of the reverse hybrid rules. We 

agree that the purpose of the reverse hybrid mismatch rule is to only address mismatches that arise as a 

consequence of hybridity. The Feedback Statement provides some language in connection with this. 

"A reverse hybrid mismatch outcome shall not arise under subsection (1) in respect of profits or gains of the 

reverse hybrid entity where the participator concerned is an entity that, 
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(a) under the laws of the territory in which it is established is exempt from tax which generally applies 
to profits or gains in that territory, 
 

(b) is established in a territory, or part of a territory, that does not impose a foreign tax, or 
 

(c) is established in a territory that does not impose a tax that generally applies to profits or gains 
derived from payments receivable in that territory by enterprises from sources outside that 
territory.” 

 

This language appears to be confirmatory rather than an exhaustive list of exclusions. If the reverse hybrid 

mismatch arises due to the tax treatment of the hybrid entity in the jurisdiction of the participator, then the 

above points are merely examples of cases where the non-taxation is not due (or not attributable) to the 

hybridity. Hence this language could be tailored to reflect this as follows: 

“The satisfaction of the condition described in Subsection X paragraph (a) shall not be deemed to be 

attributable to the treatment described in subsection X paragraph (b) where the participator concerned is 

an entity that; 

(a) under the laws of the territory in which it is established is exempt from tax which generally applies 
to profits or gains in that territory, 
 

(b) is established in a territory, or part of a territory, that does not impose a foreign tax, or 
 

(c) is established in a territory that does not impose a tax that generally applies to profits or gains 
derived from payments receivable in that territory by enterprises from sources outside that 
territory.” 

 

 
As corporate groups commonly have long chains of ownership with each member in the chain potentially 
constituting a “participator”, we would welcome your clarification that identifying a single participator which 
satisfies any of the (a), (b) or (c) conditions would be sufficient in a manner similar to the application of the 
analogous payments rule the anti-hybrids rule generally – see para 8.2.1 of Revenue’s Tax & Duty Manual Part 
35C-00-01.  
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4.2 Definition of reverse hybrid mismatch outcome 

 

 
As mentioned above, we agree that the purpose of the reverse hybrid mismatch rule is to only address 

mismatches that arise as a consequence of hybridity. 

 

The definition proposed in the Feedback Statement provides that: 

 

"A reverse hybrid mismatch outcome shall arise where – 

 

(a) some, or all, of the profits or gains of an entity are not, or but for this section would not be, subject 

to tax for the purposes of domestic tax or foreign tax, and 

(b) the satisfaction of the condition described in paragraph (a) is attributable to those profits or gains 

being regarded by one or more participator, for the purposes of the tax law of the territory or 

territories in which the participator concerned is established, as arising or accruing directly to that 

entity." 

 

This is not an unreasonable approach to take. 

 

However, we would suggest that consideration be given to including a provision for worldwide group rules 

equivalent to what exists in the hybrid rules. This would cater, for example, for a scenario such a mismatch may 

arise in respect of a direct participator but where that direct participator’s profits are taxed (whether in the same 

jurisdiction or another) under worldwide group/CFC rules.  We have suggested some possible amendments 

below: 
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"A reverse hybrid mismatch outcome shall arise where – 

 

(a) some, or all, of the profits or gains of a reverse hybrid entity are not, or but for this section would 

not be, included for the purposes of foreign tax, and 

(b) the satisfaction of the condition described in paragraph (a) is attributable to those profits or gains 

being regarded by one or more participators, for the purposes of the tax law of the territory or 

territories in which the participator or participators concerned is (or are) established, as arising or 

accruing directly to that reverse hybrid entity." 

 

The definition of “included” in section 835Z would need to be adjusted to accommodate its use in this context, 

as the current definition focuses more on payments, rather than profits.  Therefore, the following provision could 

also be enacted: 

 

“For the purposes of this Chapter, “included” in respect of income, profits or gains, means an amount 

of the income, profits or gains: 

 

(a)  that is treated as arising or accruing to [a relevant person] where the [relevant person] -  

  

(i)  is chargeable to domestic tax or foreign tax as the case may be, but not including any 

amount which is only so chargeable when it is remitted into the payee territory in which the 

relevant person is established 

 

(ii)  is a pension fund, government body or other entity that, under the laws of the territory in 

which it is established, is exempt from tax which generally applies to profits or gains in that 

territory, 

 

(iii)  is established in a territory, or part of a territory, that does not impose a foreign tax, or  

 

(iv)  is established in a territory that does not impose a tax that generally applies to profits or 

gains derived from payments receivable in that territory by enterprises from sources outside 

that territory 

 

or 

 

(b)  that is subject to a controlled foreign company charge or a foreign company charge 

 

 

Similarly, the definition of payee would need to be adjusted, as the reverse hybrid rule focuses on profits and 

income, rather than payments.  We have suggested the term ‘relevant person’ here, but any term could be used. 
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“relevant person”, in respect of income or profits, means an enterprise or permanent establishment of an entity 

–  

 

(a)  which earns such income or profits or is treated as earning such income or profits under the laws 

of any territory, other than where that payment is received or treated as being received as the case 

may be, in a fiduciary or representative capacity 

 

(b)  which is a participator 

 

(c) to the benefit of which such income or profits is treated as arising or accruing under the laws of 

any territory 

 

(d) on which a controlled foreign company charge or foreign company charge is made by reference to 

such income or profits. 

 
Such an adjustment to the definition of payee may be required in instances where the profits or gains may in fact 

be subject to foreign tax in the hands of the ultimate parent entity, namely through the operation of GILTI or an 

equivalent foreign company charge. For example:  

 

 TopCo holds the shares in MidCo (two corporate entities), resident for tax purposes in Country A.  

 MidCo is an associated entity and participator of ReverseCo, an Irish established vehicle that is treated 

as transparent for domestic purposes but opaque for foreign (Country A) purposes.  

 The income of ReverseCo is therefore not taxed in Ireland as it is treated as attributable to MidCo as the 

participator, but is equally not taxed by MidCo as it (i.e. MidCo) does not see that income as belonging 

to them.  

 However, TopCo is subject to a foreign company charge as defined in TCA97 s835Z which effectively 

taxes the income of ReverseCo as its own.  

 
In such a case, it is clear that there is in fact an economic inclusion, albeit not allowed for under existing anti-

hybrid provisions, and thus should not be neutralised unnecessarily. Such a conclusion would also appear to be 

supported by Article 9a(1) of ATAD 2 which provides that the entity in question is to be taxed on its income “to 

the extent that that income is not otherwise taxed under the laws of the Member State or any other jurisdiction”.  
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4.3 The charge to tax 

 

 

 

We strongly believe that should an ILP or CCF fall within the provisions of the reverse hybrid rules (with the CIV 

exclusion criteria not being met), it would be appropriate to apply the same tax treatment to those Collective 

Investment Vehicles as would apply to other non-reverse hybrid Collective Investment Vehicles taxation in 

Ireland of such a vehicle should be the same as that applied to a non-reverse hybrid fund (e.g. an ICAV). 

 

Without prejudice to the above, we would also make the point that the imposition of reverse hybrid charge as a 

tax on the profits of the vehicle rather than (say) the distributions of the vehicle would pose a significant issue 

for ILPs and CCFs. These are generally regulated by partnership deeds or constitutional documents which will not 

have been drafted to take account of such a tax.  As such, to the extent that a tax is levied on the CCF/ILP it will 

likely be discharged out of the fund’s assets to the detriment of investors generally.  Any tax arising in respect 

reverse hybrid treatment will be linked to and determined by reference to the treatment of a particular investor 

or investors.  For such funds, it would be more practical to modify the provisions of section 739E to arrange 

collection and discharge of any tax liability without prejudicing the treatment of investors generally. 
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5. Scope of application of the 
reverse hybrid mismatch rule  

5.1 Scope of application of the chapter  

 

 

We agree with the proposed approach. 

 

6. General matters  

 

 

 

 

We agree with the proposed approach set out in Section 6 of the Feedback Statement. 
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