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1. About CCAB-I 
 

The Consultative Committee of Accountancy Bodies – Ireland is the representative committee 
for the main accountancy bodies in Ireland. It comprises Chartered Accountants Ireland, the 
Association of Chartered Certified Accountants, the Institute of Certified Public Accountants 
in Ireland, and the Chartered Institute of Management Accountants.  

 

Norah Collender (norah.collender@charteredaccountants.ie, 01-6377206) at Chartered 
Accountants Ireland may be contacted if any further details in relation to any points made in 
this submission are required.  

 

 

2. Introduction  
 
The Consultative Committee of Accountancy Bodies – Ireland values the opportunity to 
engage with the Department of Finance on the Feedback Statement “ATAD Implementation 
Article 9a Reverse Hybrid Mismatches”, published on 2 July 2021.  

The Committee recognises the importance of this Feedback Statement, and as such drawn on 
the knowledge and experience of interested stakeholders in compiling this response.  

While the suggested approach in several areas for consideration is agreeable, suggested 
updates and approaches are highlighted to ensure unintended consequences are avoided in 
transposing Article 9a. Several points for clarification are included in the responses to ensure 
that Irish partnerships are not adversely impacted. There is also a specific request on the 
suggested definition of a reverse hybrid mismatch outcome, to ensure that a reverse hybrid 
mismatch does not arise solely by virtue of the fact that income has not been taxed in Ireland, 
without regard to whether a payment gives rise to a mismatch outcome.  

We appreciate the careful consideration given by the Department of Finance to the 
application of the reverse hybrid mismatches rule, and hope that the process of stakeholder 
engagement is successful in ensuring the effective and efficient application of the rule in 
Ireland.  
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3. Response to specific Feedback Statement questions 
 

1. Comments are invited on the suggested transposition of the term “collective 
investment vehicle”. Is the meaning of “collective investment vehicle” as suggested 
appropriate in this context?  

The suggested transposition of “collective investment vehicle” is considered 
appropriate, provided that it is defined in this manner solely for the purpose 
of the reverse hybrid rules and not Irish tax law more generally. 

 
The term “collective investment undertaking” is already defined in the Taxes 
Consolidation Act 1997. It is important to ensure that the existing definition is 
not complicated, restricted, or impacted by including a new definition for 
“collective investment vehicle” when introducing the reverse hybrid rules. 

2. Comments are invited on the possible meaning of “widely held”.  
(i) Is the use of the term “beneficial owner”, within the meaning of the relevant 

legislation, the purpose of which is to implement the requirements of AMLD4, 
appropriate in this context?  

(ii) The term “beneficial owner”, as suggested, is a recently-transposed EU standard 
term and one which an Irish fund vehicle is required to identify under the relevant 
AML legislation. Accordingly, it is suggested that the use of this term for the 
purposes of defining “widely held” should provide certainty to all funds without 
being unnecessarily administratively burdensome for the taxpayer. Comments are 
invited regarding this analysis. 

It is agreed that the phrase “widely held” should be defined in the new 
legislation. It is the view the CCAB-I that an EU law-based definition would 
be preferable to any existing Irish interpretation of the term. 

In addition, the CCAB-I view it as unnecessary, and believe it has the potential 
to create knock on difficulties, if the phrase “widely held” is defined by 
reference to the concept of "beneficial ownership", which is already 
incorporated in Irish tax legislation, EU Tax Directives and our network of Tax 
Treaties.  

3. In applying the “widely held” test, as suggested, an entity will be required to identify 
the natural person who, directly or indirectly, owns or controls, as the case may be, 
the entity. This requirement effectively means that the ownership and/or control of 
an entity is traced through any relevant chain in a master/feeder structure in order to 
identify the individual owner, or owners, who ultimately have control at the top level 
of that structure. Comments are invited as to whether this approach is appropriate in 
determining whether an entity is, or is not, ultimately “widely held”. 
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The trace through approach is considered appropriate. However, as suggested 
above, “widely held” should be defined without reference to the concept of 
beneficial ownership. 

 
4. Comments are invited on whether or not it is desirable to provide for a definition of 

‘diversified portfolio of securities’ in Irish tax law, or whether the term as used in ATAD 
is sufficiently clear as to not require any definition in Irish law. 

5. If it is desirable to provide a definition in Irish tax law, comments are invited on how 
that possible definition of “diversified portfolio of securities” might be framed. 
 

In relation to collective investment vehicle, condition C – diversified portfolio 
of securities, it is considered that the term as used in ATAD, and as understood 
by the funds industry, is sufficiently clear. As such, a separate definition in Irish 
legislation is not required.  

 
6. Comments are invited on the application of a purpose test in determining whether an 

investment undertaking meets the condition of being “widely held” or holding a 
“diversified portfolio of securities” in order to fall within the definition of a “collective 
investment vehicle”. What time frame for [X] is reasonable when applying the purpose 
test at the commencement or cessation of the fund. 
 

It is agreed that the application of a purpose test is desirable and that the 
suggested approach is appropriate.  

 
7. Consistent with the language contained in Article 9a(1), the suggested wording would 

apply the rule where a reverse hybrid mismatch arises between “associated entities”. 
Comments are invited as to this definition. 
 

The Feedback Statement proposes amending the definition of 
“associated enterprises” in section 835AA TCA 1997 to define the term “associated 
entities”. 

 
While this approach is agreeable, it is important that it is clarified that the 
proposed definition of “associated entities” would only be used for the purpose of 
determining whether investors in a reverse hybrid entity are associated with each 
other. 
 
Further, the "acting together" provisions within the existing definition requires 
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tailoring to deal with partnership structures generally and particularly the newly 
introduced Investment Limited Partnership (ILP). It is considered that every Irish 
partnership could be potentially fall within the scope of the reverse hybrid rules 
without this update.  

 
8. Comments are invited regarding the proposed application of the reverse hybrid 

mismatch rule. 
 

It is understood that the purpose of the draft wording on the application of the 
chapter, as set out in the Feedback Statement, is to align the Irish rules with 
ATAD II and to apply the reverse hybrid rules to capture mismatch outcomes 
arising between Irish hybrid entities and associated non-resident entities. 
 

However, it is considered that clarification within this legislation is required to 
ensure that the provisions only apply if there is a cross border dimension and 
will not impact on Irish partners of Irish partnerships. 

9. Comments are invited regarding framing the reverse hybrid mismatch rule, as 
suggested, subject to the text of ATAD2 in Recital 9 and 24 (relating to the general 
features of the tax system of a Member State) and Recitals 18, 19 and 20 (relating to 
the exempt status of an entity) and also taking account of the commentaries in the 
OECD BEPS Action 2 Report. 

The suggested approach is considered to be appropriate.   

10. Comments are invited regarding the suggested definition of a reverse hybrid 
mismatch outcome. 
 

The suggested definition would mean that a reverse hybrid mismatch will arise 
solely by virtue of the fact the income has not been taxed in Ireland, without 
having any regard to whether the payment gives rise to a mismatch outcome, 
i.e., a deduction for the payor entity, without taxation by the Irish entity. 
Concerns exist that this goes beyond the requirements of the Directive, which 
focuses on mismatched outcomes.  
 
It is therefore requested that this be corrected in the drafting. 
 

11. Comments are invited on the mechanics of the charge to tax where the reverse hybrid 
mismatch rule applies. 
 

Where corporation tax is charged on an Irish reverse hybrid entity it assumed 
that all corporate tax reliefs, tax credits etc., that would otherwise be available 
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to an Irish tax resident company in receipt of the income, would equally be 
available to an Irish reverse hybrid entity that is being taxed in Ireland on 
its income, as if it were an Irish tax resident company.  
 
 

12. Comments are invited regarding the scope of application of the reverse hybrid 
mismatch rule. 

In relation to the scope of application of the reverse hybrid mismatch rule, the 
suggested application to tax periods commencing on or after 1 January 2022 is 
agreeable.  

 
13. Technical analysis is invited as to how the interaction of the reverse hybrid mismatch 

rule with double tax treaty provisions might be managed if/when required. 
14. Comments are invited regarding any technical aspects and/or other matters regarding 

the implementation of the reverse hybrid mismatch rule that have not been included 
in this Feedback Statement. 
 

In relation to general matters, the suggested approach on the interaction of 
the new rule with Tax Treaties is agreeable to the Committee.  
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