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1. Introduction 

Ireland is committed to eliminating opportunities for base erosion and profit shifting and has fully 

engaged in both the OECD BEPS process and the parallel discussions in the European Union. 

Recent corporation tax reforms have focused on preventing aggressive tax planning. This has 

been achieved by implementing agreed new international standards, addressing mismatches 

between jurisdictions and ensuring tax authorities have the information they require to ensure 

compliance. An exchange of information framework has been developed to allow jurisdictions to 

share this information and ensure greater tax compliance. While much has been achieved over 

recent years, this important work is still in progress and it is both prudent and necessary to 

introduce further legislation to underpin these standards. 

The Department of Finance published an Update to Ireland’s Corporation Tax Roadmap in January 

20211 detailing the many steps already taken and outlining further measures to be taken beyond 

the existing commitments set out in the 2018 Corporation Tax Roadmap2.  

These further measures include; 

 Commitment 6 - Consider additional defensive measures in respect of countries on the EU 

list of non-cooperative jurisdictions, and  

 Commitment 7 - Consider broader actions that may be needed in respect of outbound 

payments. 

 

These commitments build on the recently introduced enhancements to Controlled Foreign 

Company (CFC) rules3, applying to corporate taxpayers with a subsidiary in a jurisdiction included 

on the EU list of non-cooperative jurisdictions for tax matters. Furthermore, these commitments 

take due regard of the issues raised by the European Commission in the context of Ireland’s 

Country Specific Recommendations4 in the European Semester Process. 

As indicated in the January 2021 Roadmap, the design of any such measures will need careful 

consideration.  

The purpose of this consultation, as regards Commitment 6, is to ensure that defensive measures 

against listed jurisdictions are appropriate and effective, while also ensuring that profits which are 

generated from actual substantive activities in listed countries are not unfairly impacted.  

As regards Commitment 7, while it is anticipated that issues raised in respect of outbound 

payments relate primarily to historical issues which have largely been remedied by recent Irish and 

US tax reforms, this consultation is to provide an opportunity to consider what further action by 

Ireland may be necessary and appropriate.  

                                                   
1 https://www.gov.ie/en/publication/678e5-irelands-corporation-tax-roadmap-january-2021-update/  
2 https://www.gov.ie/en/publication/b1fbf8-irelands-corporation-tax-roadmap/  
3 Section 835YA introduced in FB2020 
4 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1591720698631&uri=CELEX%3A52020DC0507 

https://www.gov.ie/en/publication/678e5-irelands-corporation-tax-roadmap-january-2021-update/
https://www.gov.ie/en/publication/b1fbf8-irelands-corporation-tax-roadmap/


It is anticipated that any changes decided upon will be considered in the context of Finance Bill 

2022 or 2023, also taking into account recent developments and ongoing discussions at the OECD 

Inclusive Framework. 

Recovery and Resilience Facility  

In July 2020 the European Council, made up of the Heads of State and Government of each of the 

EU Member States, adopted a historic €750 billion recovery package for Europe. This package, 

NextGenerationEU, is Europe’s shared response to the public health and economic and social 

crisis caused by COVID-19. At the heart of the NextGenerationEU lies the Recovery and 

Resilience Facility. The aim of the Facility is to address the economic and social impacts of the 

pandemic and support European economies and societies in becoming more sustainable, resilient 

and better prepared for the challenges and opportunities of the green and digital transitions. Ireland 

will receive approximately €989 million in grants from the Recovery and Resilience Facility. These 

grants will be used to support investments between now and mid-2026. In order to avail of funding 

from the Recovery and Resilience Facility each Member State must prepare a National Recovery 

and Resilience Plan. 

Ireland’s National Recovery and Resilience Plan5, which was formally adopted by the Council of 

the EU on 8 September 2021, contains measures to be delivered on climate, digital investments, 

and to address reforms identified in the Country Specific Recommendations. In this vein, the NRRP 

notes Ireland’s continuing commitment to addressing aggressive tax planning through the 

implementation of measures including those listed in Ireland’s 2018 Corporation Tax Roadmap 

and the 2021 update to the Roadmap, the milestones include the following 

(i) Amendment of capital allowances on intangible assets, (implemented) 

(ii) Corporate Tax residency reform and enhanced CFC rules applying to the list of non-

cooperative jurisdictions, (implemented) 

(iii) Economic analysis on outbound payment flows and recent reforms and public 

consultation on measures applying to outbound payments, and   

(iv) Legislation to prevent double non-taxation to be introduced applying to outbound 

payments towards jurisdictions on the EU list of non-cooperative jurisdictions, no-tax, 

and zero-tax jurisdictions.  These legislative measures will include withholding taxes 

on, or non-deductibility of, outbound payments. In the case of dividends, measures 

will include withholding taxes as dividends are non-deductible.  

Reforms in the area of corporate taxation will copper-fasten recent actions taken to modernise the 

corporate tax code to align with new international norms, and continue to address the risk of 

aggressive tax planning. As detailed at points (i) and (ii) above, some of the milestones include 

measures already implemented including enhanced CFC rules, amendment of the capital 

allowances rules for intangible assets, and corporate tax residency rules reform.  

                                                   
5 https://www.gov.ie/en/publication/d4939-national-recovery-and-resilience-plan-2021/  
https://data.consilium.europa.eu/doc/document/ST-11046-2021-INIT/en/pdf 
https://data.consilium.europa.eu/doc/document/ST-11046-2021-ADD-1/en/pdf 

 

https://www.gov.ie/en/publication/d4939-national-recovery-and-resilience-plan-2021/


Finance Bill 2021 introduces new measures which will complete transposition of the Anti-Tax 

Avoidance Directives, through the introduction of anti-reverse-hybrid rules and a new interest 

limitation ratio to supplement our long standing domestic interest rules. As was announced in the 

January 2021 Update to the Corporate Tax Roadmap, the Finance Bill will introduce the Authorised 

OECD Approach for Transfer Pricing of Branches. This is another step in aligning our tax code 

with new international norms. Finance Bill 2021 will also begin the transposition process of Council 

Directive (EU) 2021/514 of 22 March 2021 amending Directive 2011/16/EU on administrative 

cooperation in the field of taxation in respect to important new tax transparency rules for digital 

platforms.    

This public consultation is a milestone in Ireland’s National Recovery and Resilience Plan and 

acknowledges Ireland’s engagement with stakeholders when designing and implementing policy 

reforms.  

Economic Analysis of Outbound Payments from Ireland 

The Department of Finance commissioned independent research to carry out an economic 

analysis of the recent trends in certain outbound payments from Ireland. The context for this 

research related to the European Semester Country Specific Recommendations in respect of the 

high level of such outbound payments. This research, titled ‘The changing nature of outbound 

royalties from Ireland and their impact on the taxation of the profits of US multinationals’, was 

carried out by Mr. Seamus Coffey, University College Cork, using publicly available data and is 

published on the Department of Finance website6. 

Some of the key findings of this research are;  

 In 2019, the outbound royalties from Ireland 

were €84.3 billion with 45% of those to 

offshore financial centres. By 2020, the 

quantum of outbound royalties from Ireland 

was similar at €83.6 billion but the destination 

had changed from around 10% going directly 

to the United States in 2019, to 60% in 2020.  

 A corresponding decrease was seen for 

payments to other EU Member States, and to 

offshore financial centres. The analysis 

concludes that this trend of payments going 

directly to the United states can be expected 

to continue in coming years.  

                                                   
6 https://assets.gov.ie/137516/be3d5981-44be-4cbf-9b60-2174e5d5efb3.pdf 

   

https://assets.gov.ie/137516/be3d5981-44be-4cbf-9b60-2174e5d5efb3.pdf


This research demonstrates that recent reforms of corporation tax rules, in Ireland, the United 

States and internationally, are having the desired effect and outbound payments are increasingly 

going directly to the US where they are taxed.  

EU Code of Conduct and defensive measures 

The Code of Conduct (Business Taxation) Group was established in 1998 to assess harmful tax 

practices and seek to bring about change to eliminate these practices. Whilst the original focus of 

the Code of Conduct was confined to EU Member States, Member States also committed to 

promote the adoption of its principles by third countries and in territories to which EU treaties don't 

apply but who have economic links to the EU. 

According to the Code of Conduct, tax measures "which provide for a significantly lower effective 

level of taxation, including zero taxation, than those levels which generally apply in the Member 

State in question are to be regarded as potentially harmful and therefore covered by this code". 

This is known as the gateway criterion. Tax measures which fail this test are subject to a full 

assessment by the Code group.  

Third countries and jurisdictions are assessed under the headings of tax transparency, fair 

taxation, and implementing anti-BEPS measures.  Specific tax measures are assessed under the 

fair taxation heading. Failure to satisfy these criteria can result in jurisdictions being listed in Annex 

I of Council Conclusions which are agreed by ECOFIN and published periodically. The Code of 

Conduct (Business Taxation) Group agreed that jurisdictions listed in Annex I of the Council 

Conclusions would be subject to one or more defensive measures.  Ireland introduced enhanced 

CFC Rules as a legislative defensive measure in Finance Act 2020, and these enhanced rules 

apply to CFCs located in jurisdictions listed in Annex I of the Council Conclusions.  

In the update to Ireland’s Corporation Tax Roadmap and in Ireland’s Recovery and Resilience 

Facility Plan a commitment is made to consider the introduction of additional defensive measures 

to apply to jurisdictions listed on the EU list of non-cooperative jurisdictions for tax matters. The 

options to be considered are the introduction of withholding taxes, or a denial of deductions of 

costs to apply to transactions with jurisdictions included in Annex I of the EU list. 

OECD Inclusive Framework 

On 8 October an agreement was reached by the OECD Inclusive Framework to reform the 

international tax rules to address the challenges arising from the digitalisation of the global 

economy. A revised statement and detailed implementation plan were agreed by 136 jurisdictions 

including all the EU Member States and OECD members, and this will provide a pathway forward 

for the important technical work which will continue. 

The far-reaching agreement includes two pillars - Pillar One will see a reallocation of a proportion 

of profits to the jurisdiction of the consumer, while Pillar Two will see the adoption of a new global 

minimum effective tax rate applying to multinationals with global revenues in excess of €750m. 



The recent agreement and ongoing discussions at the OECD’s Inclusive Framework will 

substantially reform the international tax rules. While this process is evolving there are elements 

of these proposed rules which may impact on policy choices for outbound payments. 

Public Consultation 

In light of all of the above considerations, the Department of Finance is now carrying out a public 

consultation with the intention of seeking stakeholder views on the introduction of measures to 

prevent double non-taxation in relation to outbound payments of interest, royalties and dividends. 

These measures are to apply to no-tax, zero-tax jurisdictions, and to all of the jurisdictions included 

on Annex I of the EU list of non-cooperative jurisdictions for tax purposes. 

The measures under consideration are a denial of deduction of costs or the imposition of 

withholding taxes. It is anticipated that these measures will be largely preventative in nature and 

will be introduced through an amendment to the Taxes Consolidation Act 1997. To facilitate the 

development of any such measures, stakeholders’ views are now sought on the below questions. 

The questions are not an exhaustive list and if you determine that there are any additional relevant 

matters for consideration, the Department of Finance would welcome the inclusion of these in any 

submission.  

 



2. Consultation Questions 

 
1. General questions 

 

a) Are there any specific criteria that should be considered to identify payors and recipients 

to which these measures should be applied?  

 

b) In responding to this question, consideration could be given inter alia to the degree of 

association between the payor and recipient, fiscal transparency of entities, interaction 

with CFC rules, remittance basis, and worldwide versus territorial systems of taxation.  

 

c) Are there any other legislative, policy or administrative considerations that should be 

taken into account? 

 

d) Are there any considerations around how interest, royalties or dividends could be defined 

for these purposes? 

 

e) Are there any other considerations that should be included as part of this process? 

 

f) In your opinion, as regards the potential application of any of the above measures to 

Ireland’s treaty partners, are there any specific issues or obstacles relating to tax treaty 

commitments that would have to be considered? If so, how might these be best 

acknowledged or addressed? 

 
2. Measures in relation to outbound interest payments 

 

a) Where measures are taken regarding outbound payments of interest to no-tax or zero-tax 

jurisdictions, or jurisdictions included on the EU list of non-cooperative jurisdictions for tax 

purposes, in your opinion would a denial of deduction or the imposition of a withholding 

tax be the more effective approach? Please identify the advantages of, and potential 

issues with, each approach in your response. 

 

b) Where it is your view that a denial of deduction would be the better approach, how should 

this measure be designed to interact appropriately with other domestic legislation, 

including the new interest limitation rule which will be implemented from the beginning of 

2022? Are there specific amendments to relevant legislation that should be considered? 

 

c) Where it is your view that a withholding tax would be the better approach, how could this 

measure be designed to interact with other legislation, and/or tax treaties and would this 

require any amendments to relevant legislation? 

 



3. Measures in relation to the outbound payment of royalties 
 

a) Where measures are taken regarding outbound payments of royalties to no-tax or zero-

tax jurisdictions, or jurisdictions included on the EU list of non-cooperative jurisdictions for 

tax purposes, in your opinion would a denial of deduction or the imposition of a 

withholding tax approach be more effective? Please identify the advantages of, and 

potential issues with, each approach in your response. 

 

b) Where it is your view that a denial of deduction would be the better approach, how could 

this measure be designed to interact with other legislation? In your opinion would this 

necessitate any amendments to relevant legislation? 

 

c) Where it is your view that a withholding tax would be the better approach, how do you 

feel this measure could be designed to interact with other legislation? In your opinion 

would this require any amendments to relevant legislation? 

 

d) Are there any specific considerations necessary in relation to the interaction of a 

measure applying to the outbound payment of royalties and the existing treatment 

currently in place? 

 
4. Measures in relation to outbound dividend payments 

 

Are there any amendments necessary to relevant legislation regarding the operation of 

dividend withholding tax, in respect of dividends to no-tax or zero-tax jurisdictions, or 

jurisdictions included on the EU list of non-cooperative jurisdictions for tax purposes, in order 

to ensure no double non-taxation? In your response, you may wish to consider all amounts 

treated as distributions under relevant legislation. 

 
  

5. Consequential amendments 
 

In your view are there any existing anti-avoidance rules that may be simplified or eliminated 

where new denial of deductibility or withholding tax measures are put in place on outbound 

payments to no-tax or zero-tax jurisdictions, or jurisdictions on the EU list of non-cooperative 

jurisdictions? 

 
6. Non-cooperative jurisdictions 

 

Are there any further issues that should be taken into account in relation to payments to 

jurisdictions included on the EU list of non-cooperative jurisdictions for tax purposes?  



3. Consultation Period 

We are inviting replies from interested parties to any or all of the above questions with a view to 

informing Ireland’s future tax policy formulation in respect of outbound payments. 

The consultation period will run from 5 November 2021 to 20 December 2021. Any submissions 

received after this date may not be considered.  

How to Respond  
The preferred means of response is by email to: intltax@finance.gov.ie. Please include 
“Consultation on Measures to apply to Outbound Payments” in the subject box.   
 

Alternatively, you may respond by post to:  

Consultation on Measures to apply to Outbound Payments,  

Tax Division,  

Department of Finance,  

Government Buildings,  

Upper Merrion Street,  

Dublin 2  

D02 R583  

 

Please include contact details if you are responding by post.  

When responding, please indicate whether you are contributing to the consultation process as a 

professional tax adviser, representative body, business representative, in an individual capacity, 

as a non-governmental organisation, or in any other capacity.  

 
Freedom of Information  

Responses to this consultation are subject to the provisions of the Freedom of Information Acts. 

Parties should also note that responses to the consultation may be published on the website of the 

Department of Finance.  

Parties should clearly indicate where their responses contain personal information, commercially 

sensitive information or confidential information which they would not wish to be published or which 

should not be released under FOI legislation.  

 
Meetings with key stakeholders  

The Department of Finance may also invite stakeholders to meet with them, including 

representative bodies, tax professionals and other interested groups or individuals. 

  

mailto:intltax@finance.gov.ie
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