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Dear Sir / Madam, 

  

Interest Limitation – Public Consultation  

KPMG is pleased to respond to the public consultation on ATAD 
implementation – Article 4 Interest Limitation Feedback Statement. 

We welcome the two-stage consultation process and greatly 
appreciate the stakeholder comments that have been taken on board 
from the first consultation and feature in the suggested provisions 
contained in the second consultation. 

The ATAD rules will add protections from base erosion involving 
interest deductions and other financial payments to those already in 
Ireland’s corporation tax regime. The framework of the existing 
regime already provides a strong basis for protection from base 
erosion. Hence we would  reassert the point we made in our previous 
submission that in order to readjust the balance of protections from 
base erosion provided under Ireland’s corporation tax regime, a 
redesign of Ireland’s corporation tax regime for taxing interest and 
other financial payments should be undertaken. Specifically the 
recovery of capital rules applicable to interest as a charge and the 
Interest Limitation rules narrowing interest deductions on group 
borrowings to acquire certain group assets should in our view be  
substantially amended in Finance Act 2021 so as to keep business 
operating in Ireland competitive at an international level.  
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We also believe it is critically important that Ireland allows for as 
much flexibility and optionality as is permitted within the parameters 
of ATAD to help support the business case for investment in Ireland. 
We welcome the provisions included in the second consultation that 
provide flexibility to facilitate businesses operating in different sectors 
across several business lines.  

In forming our responses, KPMG has reviewed the technical 
requirements of the ATAD measures and supplementary guidance 
available from the Organisation for Economic Cooperation and 
Development (OECD) which is set out in final reports under its plan to 
counteract Base Erosion and Profit Shifting (BEPS). The related 
guidance is set out in the OECD’s final reports under Actions 4 of its 
BEPS Plan.   

We have also reviewed the detailed implementation of interest 
limitation measures in other jurisdictions which have features in 
common with Ireland’s regime and taken soundings from KPMG 
member firms in other EU Member States in order to understand the 
choices made by those Member States in implementing the ATAD 
measures.  

We have taken soundings from businesses based in Ireland  to 
understand the potential impact on them of implementation of the 
measures. We have also addressed points for consideration in relation 
to the practical implementation of the measures so that, insofar as 
possible, the intended effect of these very complex measures can be 
understood and achieve certainty for business. 

The contact point for this submission is Tom Woods. Tom’s contact 
details are: 

Email:  tom.woods@kpmg.ie ; Direct telephone: (01) 410 2589. 

Should you wish to discuss any aspect of the attached submission 
please do not hesitate to contact us. 

 

Yours faithfully, 

 

Tom Woods 

Partner 

 

KPMG in Ireland

mailto:tom.woods@kpmg.ie
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KPMG welcomes the opportunity to respond to the consultation 
and to provide feedback on the range of issues we have identified 
for consideration by the Department of Finance upon introduction 
of the Interest Limitation rule. 

We outline below our recommendations on the key policy choices Ireland should made upon 
implementation of the Interest Limitation rule. The framework for the Interest Limitation 
regime must balance protection from base erosion with supporting businesses operating in 
Ireland and maintain Ireland’s competitiveness at an international level. Of particular 
importance in obtaining this balance, we highlight the following recommendations: 

 Ireland should redesign and simplify its current existing interest deduction 
regime in light of the additional protection provided by an Interest Limitation rule. 

 The definition of “interest equivalent” to be used in the Interest Limitation rule 
should recognise the different types of interest equivalents that arise in different kinds 
of business activities, including in particular the financial services sector. 

 To ensure that the Interest Limitation rule can operate on a practical basis without 
substantially increasing the compliance burden on taxpayers, the requirement to 
disregard all intra-group transactions should be removed. Ireland should provide 
that groups apply the Interest Limitation rule by aggregating interest group members’ 
results. 

 The Interest Limitation rule should provide flexibility to groups to allow any restricted 
interest (not arising from a loss) or spare capacity carried forward to be freely 
available to surrender to all group members in future periods. 

Further recommendations on policy choices are outlined below. In the later sections of this 
submission we provide detailed responses in relation to each question in the consultation.  

We appreciate and are encouraged by the stakeholder feedback the Department of Finance 
has taken on board during the consultation earlier this year. Several aspects have been 
included in the revised architecture of the Interest Limitation rule. We also welcomed the 
opportunity to contribute and seek clarification at the consultation discussion hosted by 
Department of Finance on 19 July 2021 and have considered these clarifications in our 
response. 

 

Key policy recommendations 
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Simplify existing interest 
deduction measures 

The ATAD rules will add protections from 
base erosion involving interest deductions 
and other financial payments to those 
already in Ireland’s corporation tax regime. 
The framework of the existing regime 
already provides a strong basis for 
protection from base erosion. In order to 
readjust the balance of protections from 
base erosion provided under Ireland’s 
corporation tax regime, we continue to 
recommend that a redesign of Ireland’s 
corporation tax regime for taxing interest 
and other financial payments should be 
done. 
In the immediate term, it is imperative that 
the recovery of capital rules that apply to 
connected parties when seeking a 
deduction for interest as a charge and the 
Interest Limitation rules narrowing interest 
deductions on group borrowings to acquire 
certain group assets are substantially 
amended in Finance Act 2021 so as to 
keep businesses operating in Ireland 
competitive at an international level. The 
existing restriction on interest deductibility 
under section 291A, TCA 1997 limiting the 
interest deduction to 80% of trading 
income should be removed.  
 

KPMG welcomes the amendments to the 
Interest Limitation rule on foot of the 
submissions made in response to the 
consultation earlier this year. In 
recognition of the complexity of applying 
an Interest Limitation rule in addition to the 
existing interest deductible rules, flexibility 
and certainty will be a necessity for 
businesses in seeking to apply these 
rules. In this regard, we recommend 
Ireland provides the following in relation to 
the general Interest Limitation rule: 

 Ensure the Interest Limitation rule 
takes into consideration the tax value 
of the interest and related profits.  

 Do not require taxpayers who are 
confident that their relevant interest 
expense will not exceed the de 
minimis threshold to carry out a 
detailed computation in order to 
evidence their entitlement to that relief. 

 Provide clear guidance on the 
definition of interest and interest 
equivalent acknowledging the practical 
difficulties with regard to foreign 
exchange, derivatives, and traders of 
debt. 

 Choice to opt in or out of applying the 
financial undertaking exemption. If a 
choice cannot be given, do not 
exclude financial undertakings from 
the scope of the interest limitation 
regime but provide flexibility and clarity 
regarding the meaning of interest 
equivalent for credit lending 
institutions.  

 Align the legacy debt exemption with 
the Directive by removing the 
requirement to have drawn down the 
debt prior to 17 June 2016. 

 Amend the definition of EBITDA to add 
back the tax-deductible capital 
element of a finance lease. 

 Clarification is sought that taxpayers 
are not required to calculate the 
EBITDA limit under the group ratio rule 
where they do not seek to rely upon it. 

 Interest spare capacity carry forward 
should not have a 60-month time 
constraint 

 Introduce a waiver of interest where 
the underpayment of preliminary tax 
arises from application of the Interest 
Limitation rule in 2022 and 2023. 
 
 
 

 
Applying the Interest Limitation 
rule 
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Applying the rules to groups 

In acknowledging the variety of 
businesses in Ireland and the way in 
which they operate, it is essential for the 
Interest Limitation rule to provide as much 
flexibility as possible to groups. We 
recommend Ireland provides the following 
in relation to the Interest Limitation rule: 
 Allow flexibility within businesses to 

choose which eligible companies form 
a group.  

 Do not require groups to prepare 
consolidated tax adjusted accounts.  

 Define relevant profit to include loss 
relief in the entity that utilises the loss. 

 In recognition of Ireland’s targeted 
interest deduction provisions, remove 
the requirement for single entities to 
adjust for related party debts. 

 Clarify that it is the companies within 
the interest group that must reduce the 
amount of deductible interest 
equivalent by the disallowable amount 
rather than the reporting group entity. 

 Disallowed amounts brought forward 
can be used by members of the group 
that the company forms part of when 
the amounts are utilised.  

 Do not require companies leaving the 
group to surrender spare capacity. 

 Provide choice to interest groups to 
appoint a ‘group remitter’.  

 Amend the filing requirements. 
 

To ensure Ireland can secure the broadest 
range of funding sources for long term 
public infrastructure project (LTPIP), 
Ireland needs an exemption. In addition, 
such exemption needs to be defined wider 
than public private partnership (PPP) 
models and should include investor-owned 
debt.  

The principles of a flexible and practical 
regime apply equally to the LTPIP 
exemption. Certainty should be provided 
in relation to the scope of eligible 
infrastructure and relevant parties such as 
public bodies by publishing lists. 
Taxpayers should be afforded the 
flexibility to avail of the exemption without 
being required to elect into the regime for 
a set period of time. 
Given Ireland’s economic and social policy 
needs for investment in property, eligible 
infrastructure might also include defined 
property assets rented to third parties. 
Eligible loans should include both third-
party and related party loans. If related 
party loans are excluded, grandfathering 
should apply to pre-existing loans to 
prevent potential damage to existing 
projects.  
REITs should be outside the scope of ILR.  
 

 

Align with the requirements in 
ATAD but do not go beyond 
these requirements 

We note (and agree) with the 
government’s position that Ireland’s 
existing rules provide a high degree of 
protection with respect to base erosion. As 
these rules are to be retained, they should 
provide ample protection (as they do at 
present). Given the very significant 
change to the Irish regime that the 
introduction of these new rules will entail, 
we strongly recommend that the 
government does not introduce new 
restrictions or complexities beyond that 
mandated by the Directive. 
If specific issues are identified in the future 
as needing further refinement, we would 
suggest that these are best addressed 
after they have been identified and 
determined to be sufficiently material to 
necessitate action. In the meantime, we 
recommend introducing the legislation in 
as simple a manner as the directive allows 
so as to allow taxpayers time to adjust to 
these new rules. 

 

Long Term Public 
Infrastructure Project 
exemption is a necessity 
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We consider that the general approach outlined in the consultation is in line with Directive 
and is capable of operating on both a single entity level and an interest group level.  
 

De minimis 

For ease of administration and to avoid an anomaly that would arise from the proposed 
approach for dealing with different tax rates (discussed in greater detail in our response to 
question 9), where an entity has determined that it will not breach the de minimis interest 
expense amount, they should not be required to determine amounts and apply the Interest 
Limitation rule. This can be achieved by applying the de minimis test prior to computing 
EBITDA such that no further calculations would be required where the threshold is not 
breached.  
 

Value-based adjustment 

The adoption of the Interest Limitation rule into the Irish corporation tax regime is 
complicated by the existence of schedule system, three different rates of tax that apply to 
corporate profits, reliefs available as a deduction and on a value basis and group relief. In 
recognition of the different value an interest expense may have dependent on whether it is 
taxable /deductible at 12.5% / 25%, we understand that the provisions of the Interest 
Limitation rule will be adjusted to take into consideration the tax value of the interest. Due to 
the complexity arising in adjusting for value of the income/deduction, we recommend that the 
value-based adjustment is provided for as late in the calculation as possible so as to capture 
all amounts. Where there is a restriction, the denial of interest must be readjusted when it is 
added back into the tax computation. The same principle applies when the carry forward 
deemed disallowable amount is utilised as a deduction against taxable income.  

Whilst Ireland’s corporate tax rates have remained consistent over the last several years, 
should one of the rates be changed, it will be necessary to ensure that the rate change, 

Question 1 
Comments are invited on this possible approach, including whether any other matters 
should be considered in the transposition process.  
 
(Please note: more detailed questions relating to each step are contained later in this 
paper, so responses to this question should focus on the general approach.) 

Overview of proposed approach to ILR 
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whether upwards or downwards, does not impact the carry forward of deemed disallowable 
amounts or total spare capacity.  

 
Interaction with groups 
It is important when defining the group provisions that the legislation operates so that any 
disallowable amount / deemed disallowable amount (other than those amounts which are 
carried forward as losses subject to the loss utilisation rules) can be utilised by any member 
of the group and is not considered to be utilised by the reporting group member.  

The interaction of the Interest Limitation rule between group members is complicated by the 
application of group loss relief and the ability to surrender charges/allowances/expenses to 
other group members.  Where a member of the group incurs a loss, it is considered to have 
a ‘relevant loss’. Where group relief is surrendered to another member, the claimants  profits 
on which ‘corporation tax falls finally to be borne’ are reduced, thus reducing its relevant 
profits for the purposes of the Interest Limitation rule. If these results are aggregated for the 
purpose of applying the Interest Limitation rule of an interest group, this could result in a 
double counting of an amount equal to the loss in determining EBITDA. As such, we 
recommend that where group relief is surrendered to another group member, only the results 
of the company that uses the group relief should reflect the interest deduction for the 
purposes of the calculation of the interest group’s relevant profits (and should not be counted 
in the results of the surrendering company which are also included in the calculations of the 
relevant entity).  

 

 

  Key Recommendation 

Apply the de minimis threshold prior to calculating EBITDA 

Ensure the Interest Limitation rule takes into consideration the tax value 
of the interest and related profits  

Where a group has a group loss relief claim, the claimant company 
should include the amounts for the purposes of calculating the Interest 
Limitation rule 
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Definition of interest group 

We suggest that the definition of relevant group be widened to include a company both 
included in the consolidated accounts of the ultimate parent and liable to corporation tax in 
Ireland. This would include both Irish resident companies (currently taxable on their 
worldwide income) as well as non-resident companies who are engaged in the conduct of a 
trade in Ireland through a branch or agency. 

As provided for in the consultation, an interest group includes member of a corporate loss 
tax group defined in accordance with section 411, TCA 1997. As defined, this could include 
companies not tax resident in Ireland but resident in a treaty jurisdiction. It is our 
understanding this is not the intention of the legislator. In limiting the eligibility of members to 
an interest group to those within scope of Irish tax, it is recommended the legislation should 
include a requirement to be ‘liable to corporation tax’. This would include both Irish resident 
companies (currently taxable on their worldwide income) as well as non-resident companies 
who are engaged in the conduct of a trade in Ireland through a branch or agency. It is 
important that the wording ‘liable to corporation tax’ is used as opposed to ‘subject to 
corporation tax’ so as to not exclude entities in receipt of Franked Investment Income or tax-
exempt income. This will also be of relevance for entities joining and leaving the group 
where they may not have taxable income year on year. In years they do not have taxable 
income, they will not be subject to corporation tax and so could fall outside the definition of 
interest group despite no change in ownership.  

Finally, while we appreciate that the choice of terminology of “relevant entity” was likely 
chosen because there might only be a single entity in an interest group, it may cause 
confusion because there is no concept of group taxation and the rules will have to be applied 
with reference to individual members of the interest group. Consequently, consideration 
might be given to use of the term “relevant group” instead (or as well). 
 

Group election 

We welcome the definition of group that facilitates members opting into the group on an 
election basis and not using a mandatory approach. This will provide flexibility for 

Question 2 
Comments are invited on these possible definitions of ‘relevant entity’ and ‘interest group’ 
and, in particular, how the possible definition of an ‘interest group’ interacts with the group 
ratio rules. 

Definitions to support the nine-step approach 
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businesses operating in several sectors that do not coordinate their tax activities within the 
group.  

To retain the flexibility of groups to organise their tax affairs in accordance with their 
business operations, a corporate tax loss group should retain the ability to choose which  
companies within the group form an interest group for the purposes of Interest Limitation rule 
and that it is possible to form two (or more) interest groups at the choice of the taxpayer 
entities. This might be relevant where, for example, two independently run groups have a 
common owner and because they operate independently, they wish to have separate 
interest groups for administrative convenience.  As drafted, the consultation would allow 
several individual companies of one leave the interest group, but they could not form their 
own interest group.  As such, subsection 2 should be amended such that companies which 
are in the same loss group (under Section 411) can elect to join one or more interest groups 
with other members of that loss group subject to the proviso that no company can have 
membership in more than one group at the same time.   

 

 

 

  

Key Recommendation 

Define relevant entity as one that is liable to corporation tax 

Allow groups the flexibility to freely choose which companies form an 
interest limitation group  
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Associated enterprise 

It is important that Ireland does not go beyond the directive, as doing so will make the 
application of Interest Limitation rule more burdensome on the taxpayer that the Directive 
intended. Going beyond the scope of the Directive will place businesses operating in Ireland 
at a competitive disadvantage.   

The proposed definition of ‘associated enterprise’ in the consultation is broader than in the 
Directive as it includes persons who ‘act together’. The Directive only applies an ‘acting 
together’ test for the associated enterprises within the scope of the anti-hybrid rules and not 
for any of the other ATAD measures. It is clear from the drafting of the Directive that this was 
an intentional choice of the framers. Consequently, we recommend that the definition of 
‘associated enterprise’ is amended (see suggested amendment below) so as to avoid 
imposing more onerous rules on Irish companies compared to their counterparts in other 
Member States. 

We note that if these criteria were to remain, depending on how broadly the term ‘acts 
together’ is interpreted it could mean that otherwise independent investors co-investing in 
widely held collective investment funds could be associated enterprises of the underlying 
entities in which the fund has invested.  

This is of particular concern in the case of private equity or alternative asset fund structures 
where a corporate group or a series of wholly owned special purpose vehicles (SPVs) can 
be held under a fund holding structure. In these cases, it is highly likely to be impracticable 
to identify and/or test for inclusion each of the ultimate investors in the fund if they are 
considered to be associated enterprises only because of them investing in the same fund 
vehicle with the corporate group or local asset holding SPV held under the fund. 

To achieve this, we recommend the definition of associated enterprise for the purposes of 
the Interest Limitation rule also excludes subsection 3 of section 835AA, TCA 1997 in 
addition to excluding e, f and g of subsection 2: 

‘associated enterprise’ means an enterprise that is associated with another 
enterprise under subsections (1) to (4) of section 835AA, other than enterprises 
who would not be associated but for the application of any or all of sub-
paragraphs (e), (f) or (g) of subsection (2) or subsection (3). 

 

Trustees and nominees 
The “associated enterprise” tests in section 835AA(2) apply where “…one enterprise, directly 
or indirectly, possesses or is beneficially entitled to - …” 25 per cent or more of the share 
capital, voting rights, etc. of another enterprise.  As this test applies to those attributes which 
the first enterprise possesses legally, or is beneficially entitled to, this means that a share 
trustee or nominee may be associated with an entity whose shares it holds even if it has no 

Question 3 

Comments are invited on these possible definitions of ‘standalone entity’, ‘associated 
enterprise’, ‘enterprise’ and ‘entity’. 
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real economic relationship with it.  Furthermore, two enterprises who are otherwise 
unconnected but whose shares are held by the same nominees or trustee may become 
associated.  This has little enough significance in the anti-hybrid rules, but it is important in 
the Interest Limitation rule as it will define whether or not an enterprise can be a standalone 
entity. 

We suggest that it would be inconsistent with the aim of the Directive if two entities whose 
shares are held by the same nominee or trustee were deemed associated with each other or 
the trustee / nominee merely because it holds the shares in trust for a beneficiary. This 
would result in perverse results where shares are held through nominee accounts (such as a 
stockbroker might use) or where bankruptcy remote structures are required for financing 
reasons.  We suggest that this can be avoided by providing that, in applying the “associated 
enterprise” tests in section 835AA, the following rule (or something similar to it) is to be used: 

In relation to any interests, rights, or powers of a type referred to in subsections 
(1) to (4) of section 835AA held by an enterprise (in this subsection referred to as 
“the first-mentioned enterprise”) as nominee or as trustee for another enterprise, 
subsections (1) to (4) of section 835AA shall apply as if those interests, rights, or 
powers were vested in, and the acts of the first-mentioned enterprise in relation to 
the interests were the acts of, the enterprise or enterprises for whom the first-
mentioned enterprise is the nominee or trustee. 

 

 

  

Key Recommendation 

In line with ATAD, remove from the definition of associated enterprise 
persons that ‘act together’. 

Amend the definition of associated enterprise to prevent enterprises 
with trustees or nominees from being associated where there is no 
economic relationship  
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Article 4(7) of ATAD1 provides that Member States may exclude financial undertakings from 
the scope of Interest Limitation rule, including where such financial undertakings are part of 
a consolidated group for financial accounting purposes. We suggest that Ireland provides 
taxpayers with the option to exclude financial undertakings from the scope of the Interest 
Limitation rule. 

If it is felt that the Directive does not allow a Member State to provide this option to 
taxpayers, we would recommend that Ireland not exclude financial undertakings from the 
scope of the Interest Limitation rule. If financial undertakings were excluded this would 
create additional costs and complexities of deconsolidating the results of financial groups 
which in many cases have both regulated and unregulated entities. This would also create 
the potential for anomalous outcome in how the Interest Limitation rule would apply within 
such groups. We would also note that other countries with large internationally focussed 
financial services industries such as Germany, the UK and Luxembourg have not excluded 
financial undertakings from the scope of the Interest Limitation rule. 

It will be important the definition of interest, as detailed in question 8 of the consultation, 
reflect the optionality for financial undertaking that use fair value accounting to use amortised 
cost basis in calculating their interest equivalent. 

  

 

 

  

Question 4 

Comments are invited on the exclusion for financial undertakings generally and this 
possible definition of ‘financial undertaking’. 

Key Recommendation 
Provide taxpayers with the option to exclude financial undertakings 
from the scope of the Interest Limitation rule 

If it is felt that the Directive does not allow a Member State to provide 
this option to taxpayers, we would recommend that Ireland not exclude 
financial undertakings from the scope of the Interest Limitation rule 
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We welcome the introduction of the legacy debt exemption as provided for in the Directive.  

The definition of legacy debt included in the consultation requires that both the terms and the 
principal of the debt exist on 17 June 2016. We consider that the requirement to have drawn 
down debt under the loan facility goes beyond that which is provided in the Directive. The 
Directive only requires that the loan be concluded prior to 17 June 2016 and not that the 
principal be drawn down. Loan facilities frequently provide that a borrower can draw down 
sums after the overall terms and conditions for a loan facility of up to a certain maximum 
sum have been agreed. We would recommend that the definition of ‘the amount of the 
legacy debt’ be redrafted to be consistent with the Directive. 

We suggest that the clarification by the Department of Finance in the consultation document 
that a loan entered into before 17 June 2016 would not be regarded as having been 
modified, and the Interest Limitation rule would not apply, in circumstances where, as a 
result of benchmark reform and/or withdrawal, it is necessary to replace the reference rate 
on the loan with a comparable benchmark (for example, due to LIBOR being phased out) is 
set out in implementing guidance, to ease the administrative burden on taxpayers from such 
reforms.   

 

 

  

Question 5 

Comments are invited on this possible definition of ‘legacy debt’ and more generally on 
the concept of a modification in the context of legacy debt. Comments are invited on how 
this drafting would apply in respect of drawdowns on revolving credit facilities and phased 
drawdowns of loans under existing debt agreements. 

Key Recommendation 

Align the legacy debt exemption with the Directive by removing the 
requirement to have drawn down the debt prior to 17 June 2016 

Confirm that comparable benchmarks replacement due to reform or 
withdrawal are not considered modification of the loan 
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As noted in our March 2021 submission, the attraction of capital into large Irish projects is 
critical to Ireland achieving its ambitious targets under Project Ireland 2040 which includes 
hundreds of thousands of new jobs, new homes, and heightened cultural and social 
amenities, enhanced regional connectivity and improved environmental sustainability. 

We therefore welcome confirmation in the Feedback Statement that Ireland will adopt the 
derogation allowed under Article 4(4)(b) of ATAD1 with respect to long term public 
infrastructure projects (LTPIPs) and allow for an exemption for qualifying projects. In order to 
ensure the greatest benefit possible is derived from this derogation, it is crucial that the 
exemption should facilitate delivery of all infrastructure objectives under Project 2040 across 
housing, energy, transport, roads, health, and environmental infrastructure, and that the 
rules implementing the derogation reflect the commercial reality of infrastructure investment 
in Ireland.   

Large infrastructure and construction projects are by their nature very capital intensive and 
require and attract material debt funding. The costs of that debt finance feeds into the pricing 
of such projects. This in turn impacts the overall economics of these projects. Financial 
models will look at the after-tax cost of bringing these projects to completion. Therefore, if a 
tax deduction is not available for financing costs this increases a developer’s cost. 
Ultimately, if interest restrictions apply to such large-scale projects, it could make them 
economically unviable.  Because much of the capital funding for these projects from 
institutional investors abroad, and Ireland is competing with other countries for that capital, 
this could lead to a deployment of that capital in infrastructure projects in other more 
competitive jurisdictions.  

It is therefore critical that Ireland not only introduces a LTPIP as provided for by the Directive 
but does so in a manner which is flexible and ensures interest restrictions are not an 
obstacle to the effective delivery of long-term infrastructure to Ireland.  

 
Qualifying projects 

The criteria for determining a qualifying asset should be set as widely as possible. The 
Directive defines a “long term public infrastructure project” as “a project to provide, upgrade, 
operate and/or maintain a large-scale asset that is considered in the general public interest 
by a member State”. Having regard to Ireland’s infrastructure needs over the coming years 
to meet social, economic, environmental, cultural and other requirements, the meaning of 
public benefit should include both infrastructure which is procured by or regulated by a public 
body (e.g. roads, renewable energy projects) as well as infrastructure approved by a public 
body (i.e. all real estate projects must be approved by local authorities). 

The Feedback Statement suggests that “qualifying long term infrastructure projects” could be 
defined under Ireland’s transposition of the interest limitation provisions by reference to 
existing legislative definitions, including: 

Question 6 

Comments are invited on this possible approach to defining a ‘long-term public 
infrastructure project’, including by reference to the legislation and regulation.  
 
In responding to this question, please also comment on any potential considerations 
relevant to State aid compatibility. 
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 “Strategic Infrastructure Developments” – as defined under the Planning and 
Development Acts, the Roads Acts, and the Transport (Railway Infrastructure) Act; and 

 “Strategic Housing Developments” – as defined under the Planning and Development 
(Housing) and Residential Tenancies Act 2016. 

It is also suggested that criteria for determining whether an economic activity qualifies as 
environmentally sustainable under the EU Taxonomy Regulation (EU/2020/852) could be of 
relevance in defining an LTPIP.  

We agree that the use of existing legislative definitions may be helpful for taxpayers who are 
seeking certainty as to whether their project should fall within scope of the exemption. This is 
particularly the case where those definitions are (as proposed) drawn from planning law, as 
certainty regarding whether the project is in conformity with the definition should be 
established during the early planning stages of an LTPIP. Likewise, verification that a project 
falls within a qualifying definition in this regard should be obtainable by subsequent investors 
in such projects as part of an investor’s due diligence process.  

However, it is also important that use of existing legislative definitions does not act to limit 
the scope of the LTPIP exemption in a manner that is contrary to national infrastructure 
policy objectives. This may arise, for example, where overly prescriptive definitions are used 
to form an exhaustive list of qualifying infrastructure projects.  

Rather, it would be important that a non-exhaustive list of qualifying classes of assets is 
included in the legislation, with reference to existing legislative definitions to provide certainty 
in relation to LTPIPs that clearly fall within those definitions. This approach balances the 
need for certainty for those large infrastructure projects falling within the narrow definitions 
set down in existing planning law, while also allowing flexibility for new emerging classes of 
infrastructure, as well as projects which make a valuable contribution to Ireland’s 
infrastructure targets but which do not meet the prescriptive definitions set down in planning 
law.   

We consider that eligible infrastructure should also include other real estate leased on a 
short-term basis (leases of 50 years or less) to unrelated tenants.  As well as housing, real 
estate assets such as commercial offices, logistics facilities, windfarms and retail each serve 
a public need and contribute widely to meeting social (e.g. leisure), economic (e.g. attracting 
FDI through commercial office space, social and cultural amenities for employees, etc) and 
environmental (green energy) objectives. A developer which intends to sell the asset should 
not be prevented from qualifying from the exclusion and claiming interest deductions against 
trading profits so long as the asset is ultimately leased – i.e. the focus should be on the 
asset rather than the parties. This is important in the context of the impact interest 
restrictions would have on developers’ costs and therefore the economic viability of such 
projects.    

We also consider in the need to meet Ireland’s National Broadband Plan and facilitate the 
changing work environment’s move to remote working / partial remote working, it is 
imperative that telecommunication assets should be within scope of the LTPIP exemption. 

The non-exhaustive list of assets which could fall within the scope of the LTPIP exemption, 
this list may initially include the following: 

a) Water, electricity, gas, telecommunications (including broadband) assets  
b) Railway facilities, roads, or other transport facilities  
c) Renewable energy assets including windfarms and solar farms 
d) Environmental infrastructure 
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e) Health facilities (including nursing homes) 
f) Housing  
g) Court or prison facilities  
h) Educational facilities  
i) Real estate which is leased on a short-term basis (i.e. less than 50 years) 

This non-exhaustive list could then be supplemented by confirmation that, without prejudice 
to the generality of the above: 

 With respect to a) to e), qualifying projects include “strategic infrastructure 
developments” as defined under the Planning and Development Acts, the Roads Acts 
and the Transport (Railway Infrastructure) Act (as appropriate); and 

 With respect to f), qualifying projects include “strategic housing developments” as 
defined under the Planning and Development (Housing) and Residential Tenancies Act 
2016. 
 

Housing  
In light of the clear need for new housing in Ireland, a significant emphasis has been placed 
on the delivery of large residential developments, which often supply 100 or more new 
dwellings on completion. Given the valuable contribution these provide to Ireland’s housing 
stock, we believe that such developments must qualify for the LTPIP exemption. In this 
regard, we welcome the suggestion that the definition “Strategic Housing Developments” in 
the Planning and Development (Housing) and Residential Tenancies Act 2016 could be of 
relevance in defining an LTPIP.  

However, there are strong arguments that the definition of LTPIP should be expanded to 
include medium-scale developments which may not fall within the definition of a “strategic 
housing development” due to their size, but which should also be incentivised and given a 
strong platform to participate in Ireland’s housing market to ensure that there is an adequate 
mix of residential developments of different scales.  

In this regard, we would believe it is particularly important that the definition of housing 
LTPIPs is not limited by the size of the development in question. This would allow medium- 
and large-scale housing developments, equally crucial for meeting Ireland’s housing 
demands, to avail of the exemption, while smaller scale developments would likely be 
entitled to avail of the de minimis exemption.  
 

Qualifying Infrastructure Company 

As outlined in our March 2021 submission, we recommend that an approach similar to the 
UK’s could be followed whereby a “qualifying infrastructure company” (QIC) is defined, and it 
is then loans advanced to such companies that come within the proposed exclusion. 

To qualify, the company’s income and assets would have to be referable to activities related 
to ‘public infrastructure assets’ and be fully taxable in Ireland.  

 The income/ asset requirement would be that more than 50% of a company’s income 
or value of its assets (being tangible assets, service concession arrangements, etc) 
is derived from qualifying infrastructure activity. This includes shares in, or loans with 
(see below), a qualifying infrastructure company. Therefore, a holding or financing 
company of a qualifying infrastructure company should be able to qualify for the 
exemption 
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 The income/ asset requirements should also include provisions that allow for a 
company to qualify where it has no income/ assets, which should enable large 
projects to qualify during the construction phase.  

 In the context of real estate assets, loans to companies developing such assets 
should qualify where it is the intention that the completed asset will be leased on a 
term not exceeding 50 years 

Those involved in LTPIPs in Ireland may, for a variety of banking and legal reasons, be 
required to draw down debt financing into a company other than the company which carries 
out the LTPIP activities. These entities may be sister companies, or the borrowing company 
may be a parent of the project company. In addition, due to the relative lack of external 
financing in Ireland for large infrastructure projects, Irish LTPIPs are often financed with a 
mix of equity, external and investor-owned debt1.   

Ireland’s corporate tax system differs from that in many other EU member states in that the 
concept of fiscal unity does not exist. In addition, Ireland has existing anti-avoidance 
provisions which are broad and effective against base erosion through the use of related 
party debt financing. Therefore, we strongly recommend that financing and holding 
companies which draw down funds and subsequently finance the project company fall within 
the definition of a QIC, and that existing anti-avoidance are relied upon with respect to any 
related party borrowings by QICs.  
 

Related party debt  
Both third party and related party loans should be eligible for the exclusion provided all other 
conditions are met. In our view there is no economic or tax rationale for ownership (i.e. 
investment in the equity tranche) of an asset to “taint” the eligibility of a loan from qualifying 
for the exclusion.  

There is a standard funding model for large infrastructure projects which sees a high 
proportion of the overall capital requirements being met through a combination of senior and 
subordinated debt, and the balance with equity.  

It is often the case that equity investors also invest in the debt funding, so that they are 
invested “across the capital structure”. This is attractive to many investors (in particular 
pension funds, infrastructure funds and sovereign funds) who prefer to own the debt 
themselves than to rank behind third-party secured lenders. They see this as reducing the 
riskiness of their overall investment. This does not change the overall level debt raised on 
the project – it is just that an element of the debt happens to be advanced by an investor 
who also holds equity. Some pension and sovereign fund investors see external debt as a 
risk and are prepared to accept lower overall returns on their investment by owning the debt 
themselves. Irish transfer pricing rules will ensure that the end-result is an arm’s length level 
of interest expense. In our view this should be sufficient protection against base erosion, in 
particular bearing in mind the significant other measures currently in the Irish tax code 
dealing with interest deductibility. The Directive itself acknowledges that public infrastructure 
projects present little or no BEPS risks.  

If the only category of debt that is eligible for the exemption is third-party debt, then bearing 
in mind the importance of a tax deduction to the economic viability of these projects it would 
make the use of external party debt a ‘must-have’ for tax purposes if an institutional bidder 

 
1 A detailed analysis of the key drivers for such a financing mix was provided in our March 2021 submission.  
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on a project (who prefers to deploy more capital for lower debt-like returns) wants to have 
any chance of successfully competing against another bidder who is funding constrained 
and/or more comfortable with the risk of introducing externally sourced debt. As institutional 
investors have strict regulatory constraints which preclude them from borrowing in many 
circumstances, they would conclude that it is not worth bidding due to their disadvantaged 
tax position.   

If despite the above the exclusion does not extend to related party loans, the new interest 
restriction regime would leave existing owners/lenders exposed to major losses on their 
investments in Irish infrastructure. This includes many Irish and overseas pension investors. 
Grandfathering of existing investor-owned debt will be required to avoid loss of confidence in 
the sector and risk to availability of new investment for Ireland.  

It is expected that income of a QIC will be excluded from the measure of EBITDA in the 
interest restriction calculation. However, if the public infrastructure exemption does not 
provide for related party interest expense to be excluded, then similarly a proportionate part 
of the QIC’s EBITDA should also not be excluded. 

 
Exemption for REITs 

REITs are generally exempt from corporation tax and are already subject to an interest cover 
test. Imposing a further requirement to comply with the Interest Limitation rules for their REIT 
activities would cause unnecessary administrative burden, given that REIT profits are 
already exempt. 
 

 

  

Key Recommendation 
Taking together the balance of insights that we have drawn from our 
review of the standard funding model in infrastructure, the widely 
accepted meaning of infrastructure used by various international 
bodies, the meaning of public benefit as well as insights as to the long 
term period that is appropriate to set for such assets, we suggest that: 

 the meaning of public benefit should include both infrastructure 
which is procured by or regulated by a public body 

 given Ireland’s economic and social policy needs for investment in 
property, eligible infrastructure should also include defined property 
assets rented to third parties 

 eligible loans should include both third-party and related party 
loans. If related party loans are excluded, grandfathering should 
apply to pre-existing loans in order not to prevent damage to 
existing projects and Ireland’s reputation for providing stability 

 eligible infrastructure projects should be large scale and tangible 
assets, located in the EU but with profits taxable in Ireland. The 
definition of infrastructure should also accommodate projects at 
different stages including construction. It should include holding and 
funding structures which involve loans to and shares in qualifying 
infrastructure companies as well as interests in qualifying 
infrastructure projects held through joint ventures and partnerships, 

 certainty should be provided in relation to the scope of eligible 
infrastructure and relevant parties such as public bodies by 
publishing non-exhaustive lists 

 REITS should be outside the scope of the ILR 
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Relevant Profit 
We welcome that the definition of ‘relevant profit’ provides for the inclusion of chargeable 
gains, takes account of current year loss claims and foreign dividends taxable in Ireland.  

The definition of ‘relevant profit or loss’ is intrinsically linked with EBITDA and exceeding 
borrowing costs. Due to the complexity of the Irish corporate tax system which has three 
rates that applies to corporation tax profits, it is important that this is taken into consideration 
when determining EBITDA. Furthermore, certain reliefs available on a value basis must be 
taken into consideration when determining EBITDA so as to avoid a potential double 
inclusion or double deduction.  

The interaction of the Interest Limitation rule between group members is complicated with 
the availability of group loss relief and the ability to surrender charges to other group 
members. Where a member of the group incurs a loss, it is considered to have a ‘relevant 
loss’. Where group relief is surrendered to another member, it can reduce their profits where 
corporation tax falls finally to be borne, thus reducing its relevant profits for the purposes of 
the Interest Limitation rule. If these results are aggregated for the purpose of applying the 
Interest Limitation rule on an interest group, this could result in a double deduction in an 
amount equal to the quantum of the loss in determining EBITDA. As such, we recommend 
that where group relief or interest as a charge is surrendered to another group member, only 
the company that uses the group relief to reduce its liability to tax, the claimant company,  
should be the entity that includes the amounts in its relevant profits / exceeding borrowing 
costs. This could be achieved by amending the definition of relevant profit / relevant loss to 
take account of the group relieved amount. 

We also recommend that the definition of ‘relevant loss’ be amended for the following: 

“The amount of relevant loss in an accounting period shall be computed for the purposes of 
this section in the like manner as relevant profit would have been computed.” 

 

  

Question 7 

Comments are invited on this approach to the application of the ILR and to this possible 
definition of ‘relevant profit or loss’. 

Key Recommendation 

Define relevant profit to include group relief in the entity that utilises the 
relief. 

Confirm relevant loss is defined in the same manner as relevant profit 
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Interest equivalent 
KPMG welcomes the amendments to the current definition of interest equivalent which will 
provide greater certainty to taxpayers as to the types of payments in scope of the Interest 
Limitation rule.  

We reiterate that the suggested definition of ‘interest equivalent’ does not refer to all of the 
items included in the definition of ‘borrowing costs’ in Article 2 of ATAD1. We suggest that 
the wording of definition of ‘interest equivalent’ should be more aligned with the wording 
provided in ATAD1 and expressly deal with some of the more complex issues outlined 
below. 

We have set out some suggestions on specific matters below.  You will note that, within our 
suggestions, we have proposed that different treatment should be applied to non-financial 
traders and financial traders ( i.e. companies whose business comprises origination of loans 
or other assets which give rise to taxable interest equivalent income and / or investment in 
loans, securities and similar instruments).  As discussed in greater detail below, we believe 
this is necessary and appropriate because of the difficulties that would arise if such entities 
were obliged to unbundle different elements from their portfolios of financial assets.   

 
Foreign currency movement on derivative contracts 

As previously noted in our submission in March 2021, derivative contracts which relate to 
interest rates and amounts which are inherently reflected in the measure of the deductible 
interest expense in the income statement of the taxpayer appear to us to be the appropriate 
scope for inclusion of derivative instruments with respect foreign currency exchange effects 
in “borrowing costs”. 

We suggest that Ireland should expressly provide that gains or losses that arise from 
derivative instruments in respect of foreign currency exchange fluctuations on assets or 
liabilities that form part of financial instruments that give rise to borrowing costs and well as 
those related to impairments should not be included in the measure of exceeding borrowing 
costs that is subject to the Interest Limitation rule. This should only apply in instances of non-
financial trades. 
It is acknowledged that for taxpayers who have limited exposure to foreign currency 
exchange movements, the administrative burden associated with identifying and adjusting 
the computation of exceeding borrowing costs for comparatively insignificant amounts of 
foreign currency exchange movements may be considered to be disproportionate. We 
suggest that in such cases, implementing guidance might confirm that such taxpayers could 
apply the Interest Limitation rule by including such foreign currency exchange movements in 
the measure of interest income and exceeding borrowing costs – provided that this approach 
is adopted and applied consistently from one tax accounting period to the next. 
 

Question 8 
Comments are invited on these possible definitions of ‘interest equivalent’, ‘taxable 
interest equivalent’ and ‘deductible interest equivalent’. 
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Derivative instruments unrelated to funding the capital structure e.g. instead related 
to costs such as commodities, utility prices, etc. 
It appears clear from the OECD commentary2 on borrowing costs that they should not 
include amounts under derivative instruments or hedging arrangements which are not 
related to borrowings, e.g. commodity derivatives.  
It can be a complex matter to separately identify the cash flows and related accounting 
impact for derivatives related to interest costs and other non-borrowing related operating 
costs.  
 We suggest that derivative instruments unrelated to funding the capital structure of the 

company should be excluded from the scope of the Interest Limitation rule. This would 
leave derivatives related to other operating costs, such as commodities, that are 
unrelated to borrowing costs out of scope of the Interest Limitation rule.  

 It is suggested that the manner in which this is done should not be expressly legislated 
for but left to the taxpayer to identify a reasonable basis for identifying and tracing such 
amounts on a consistent basis from one period to the next. 

 
Fair value movements on financial assets and liabilities  
Fair value movements on financial assets and liabilities may have links to interest rates but 
would not seem generally to represent gains or losses that are economically equivalent to 
interest from the borrower’s perspective. Such fair value movements can generally only be 
realised by the lender as a gain or loss upon sale of the debt. This should only apply in 
instances of non-financial trades. 
 We suggest therefore that fair value movements on financial assets or liabilities are 

expressly excluded from the scope of the definition of ‘interest equivalent’. 
 
Adjustments related to the amortisation of capitalised interest expense  
The accounting treatment of interest expense is not determinative of its treatment for Irish 
tax purposes. Interest expense, e.g. in relation to capitalised development expenditure can 
be recorded as part of the carrying value of an asset capitalised in the balance sheet of the 
company and then amortised and recognised as an expense in the income statement of the 
company in accordance with the accounting amortisation policy of the company.  
 We suggest that, in order to align the application of the Interest Limitation rule with the 

taxpayer treatment of capitalised interest expense, the expense should be dealt with 
under the Interest Limitation rule in the period in which it is deductible for tax purposes. 

 
Bad debt impairment  
Impairment losses on bad debts do not appear to be equivalent to interest. Provisions for 
impairment of bad debts including loans do not fall within the three categories of expense 
listed in ATAD1 within the scope of the Interest Limitation rule.  
 We suggest that impairments should not be included in the definition of borrowing costs 

on the basis that such losses do not appear to be economically equivalent to interest. 
 

 
2 Para 39, OECD final report Action 4, October 2015 and in updated 2016 report. 
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Transfer pricing adjustments referable to a funding return 
Borrowing costs under ATAD1 include “amounts measured by reference to a funding return 
under transfer pricing provisions where applicable”. The OECD commentary in para 39 of 
the October 2015 final report on Action 4 notes that, in general, a fixed-ratio rule should not 
limit deductions for royalties or operating lease rentals. 
Funding return deductions generally do not arise under Irish transfer pricing provisions3 
under Part 35A, TCA 1997 as the regime operates to apply arm’s length pricing so as to 
adjust upwards the measure of taxable profits (or reduce the measure of tax losses). An 
exception to this might arise in the context of a transfer pricing corresponding adjustment 
amount which arises where a transfer pricing adjustment has increased the taxable profits of 
a counterparty to an arrangement. 
 In implementing the Interest Limitation rule, it would be useful to expressly confirm that 

any reference to funding return under transfer pricing provisions in the context of the 
definition of borrowing costs does not include transfer pricing adjustments to royalties or 
operating lease rentals but rather transfer pricing based deductions for a funding return 
on debt or debt equivalents. 

 More specifically, it would be useful to expressly exclude royalty payments and operating 
lease rental payments from the scope of ‘borrowing costs’ subject to the Interest 
Limitation rule. 

Profits arising to securitisation companies  

Where securitisation companies have issued debt to third parties, they do not present a 
significant risk of base erosion due to interest deductions as they are merely the vehicle by 
which the cash flows used to fund the debt pass between the third party debt holders and 
the originator of the financial assets held by the securitisation company. 
 We suggest that the profits of the securitisation company should be treated as interest 

income under the Interest Limitation rule. This is subject to adjusting this profit by the 
amount of any operating costs such as management fees deducted in arriving at the net 
taxable profit of the company. This treatment is purely for the purposes of the Interest 
Limitation rule and is not suggested to replace or supersede other limitations on 
deductions that might apply under section 110, TCA 1997 in measuring the taxable 
profits of the company for the period. 

Plant and equipment lease and hire purchase receipts arising to lessors engaged in a 
trade of leasing  

The features of a trade of leasing plant and machinery are set out and defined under section 
403, TCA 1997. Although the general position of companies engaged in the conduct of a 
trade is to follow the timing and measure of income recognised in accordance with accepted 
accounting practice in the income statement of the company, these general principles are 
dis-applied under section 76D, TCA 1997 in the case of finance leases which are not subject 
to the provisions of section 80A, TCA 1997. The lease payment receivable is treated as 
forming part of the receipts of the trade of the lessor - which results for the lessor in an 
equivalent corporation tax treatment for finance lease and operating lease receipts. 
 In order to apply equivalent treatment to that part of hire purchase and lease income that 

is economically equivalent to interest income, we suggest that lessors engaged in a 

 
3 See Part 35A, TCA 1997.   
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trade of plant and equipment leasing should be required to include as interest income 
(and as borrowing costs) the finance income part of hire purchase and lease rental 
payments. 
Where the accounting treatment of the lessor does not require this split of its lease rental 
receipts, we suggest that it would be appropriate to identify the finance income/expense 
amount by applying the same principles governing the lessee treatment of the lease 
rental profile under IFRS 16 which requires a split of the lease rental payments into a 
finance element and right of use amount. 

Interest income arising in a Public Private Partnership (PPP) 

Where projects such as PPPs are accounted for as ‘financial assets’ from public bodies for 
the purposes of paragraph 34.12 of FRS102 or IFRIC 12 (IFRS), the project company books 
an amount receivable from the public sector which is repaid over the concession period and 
reflects the payments from the public sector as comprising an interest income element. The 
principles are similar in economic terms to loans and investments in finance leases. The 
company accounts for cash receivable from the public sector which will be repaid over an 
agreed period and on which interest is accrued. 
 We recommend that interest income arising on the financial asset is recognised as 

interest income. 

Financial traders 

Above we have set out a number of recommendations on what should be treated as an 
“interest equivalent” generally.  However, we can foresee enormous practical difficulties in 
applying this symmetry of treatment in the case of companies whose trading activity 
comprises the provision of, or investment in credit (or, more broadly, trading activities that 
give rise to taxable interest equivalents).  For these reasons (elaborated below) we 
recommend that a different approach will be needed for this class of tax payers such that 
certain receipts are treated as economically equivalent to interest in their case 
notwithstanding that this might not be the case under some of our previous general 
recommendations. 

We appreciate that there may be an instinctual expectation that a symmetrical treatment 
would apply to expense payments and receipts so that an expense which is recognised as a 
‘borrowing cost’ under the Interest Limitation rule should be considered to be an ‘interest 
income’ receipt. For example, it might intuitively be expected that a guarantee fee payable 
by a borrower is included in borrowing costs and the guarantee fee income is included in 
interest income by the guarantor company. Similarly, discount expense borne by a borrower 
on a zero-coupon bond and included in its borrowing costs should be regarded as ‘interest 
income’ for the bond holder. What we are proposing could result in an asymmetry between a 
borrower and a lender; however, we believe that this is justified because of the enormous 
practical difficulties that would otherwise apply (see below).   

Furthermore, we do not believe that our proposed approach represents a fundamental shift 
away from present policy as there already asymmetries in the tax system which are directly 
applicable to the case at hand.  Indeed, at a basic level, companies carrying on a lending 
trade are taxed differently to lenders who are not trading (accruals versus receipts basis of 
taxation, computation in functional currency versus computation in euro, deductibility of 
associated costs, etc).  More specifically, the treatment of the financial instruments 
themselves is also differentiated in the tax system for traders and non-traders; in particular, 
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the application of section 76A and section 76B legislate for different treatments in this regard 
and many of those changes were introduced in recognition of the difficulties that would arise 
if the returns and movements on those instruments had to be decomposed and tracked 
separately for tax purposes. Similar difficulties arise in respect of the definition of what is 
interest or economically equivalent to interest and, consequently, we are proposing that an 
approach which is aligned with that used in section 76A and section 76B is adopted. 

The issues that we foresee arise principally from the accounting treatment that may be 
applied to the credit instruments that a company may hold.  While some of the issues arising 
might be reasonably easily resolved for a company with only one or two such assets, this will 
not be practical for a company with large portfolios of assets, not only because of the sheer 
volume of assets it might hold but also because some of the accounting treatments might be 
calculated and applied at a portfolio level rather than an asset level thereby presenting an 
aggregate result (which might not adequately reveal the underlying position at an asset-by-
asset level).   

As a starting point, it is important to note that as “interest” as included in paragraph (a) of the 
definition of “interest equivalent” in the consultation is given no special meaning, it follows 
that it must refer to the existing meaning for tax purposes. This is derived from case law and 
essentially is considered to be the return earned for the advance of an amount of principal 
advanced. Critically, it does not include any gain or loss on the principal. Thus, if a loan is 
purchased at a discount but realised in full, the gain on loan principal is not interest for tax 
purposes. Similarly, if a loan is purchased cum-interest, the recipient may be taxed on the 
amount of purchased interest, notwithstanding that it represents part of its capital 
investment. As discussed below, the accounting rules do not follow this same methodology 
and, as a result, if one followed the tax definition of interest there would be a significant 
mismatch between the results presented in the financial statements (and perhaps described 
therein as interest) and what is actually interest for tax purposes. However, this difference in 
methodology / measurement is resolved for companies whose lending / investment activities 
form part of a trade by sections 76A and section 76B such that all of the income and gains 
are taxed based on the accounting results of the company without distinction between what 
component is interest or gain under basic tax principles compared to the accounting 
presentation.   

The accounting presentation (under IFRS) of credit instruments held by a company generally 
falls into one of two methodologies: amortised cost accounting or fair value accounting.  
Strictly speaking which of the two methodologies applies is not optional; however, the tests 
which are applied to determine which of the two should be used depends on the company’s 
business model and involve judgement. Consequently, it would be quite possible for two 
companies with similar portfolios to have applied different methodologies and also possible 
for a company to change methodologies over time4.  

Under the amortised cost model, the company holding the asset will apply an effective 
interest rate (“EIR”) methodology to determine what should be classed as interest income 
(going through the income statement) and what should be reflected as an asset on the 
balance sheet.  In a case where, say, a financial institution buys a book of mortgages, this 
assessment will be made with reference to the purchase price paid for the book and not the 

 
4 For example, one of the conditions that must be satisfied to apply amortised cost accounting is that the financial 
assets are held as part of / subject to a business model with an objective to hold them and collect their 
contractual cash flows rather than to seek to trade them.  One could see a situation where this assessment could 
change over time and thereby result in a change in accounting methodology. 
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principal amounts outstanding at the time. The purchase price may reflect a discount on the 
face value (because, for example, some of the loans might be underperforming or some of 
the loans might bear an interest rate below current rates – such as a tracker mortgage). The 
purchase price might also reflect accrued but unpaid interest. Under basic tax principles, the 
interest is the amount of “legal” interest under the contract and other amounts would 
represent a gain on the principal purchased. However, the accounting treatment would not 
apply this approach and, instead, the expected return on the book over the purchase price is 
assessed (typically at a portfolio level) and is recorded as “interest” over a period of years 
(using the EIR methodology). This “interest” return will comprise both principal and interest 
(applying tax / legal principles); however, it can be said to be economically equivalent to 
interest as it does represent a return on a credit investment and is (conceptually) equivalent 
to what the interest return would have been had the existing loan simply been refinanced 
with a new loan at current interest rates. For this reason, we recommend that it be made 
clear that returns described as interest in a company’s financial statements are accepted as 
being an “interest equivalent”. 

In a case where fair value methodology is applied, the company holding the asset will simply 
record the fair value movement through its income statement and is not obliged to record 
what component of that fair value movement represents a fair valuing of principal or interest.  
It may also record a gain (or loss) on the asset with that being computed with reference to its 
carrying value (which itself would reflect previous fair value movements recorded in the 
accounts). Subject to the recommendation below to allow a company which accounts for its 
portfolio using fair value methodology to make an irrevocable election to use amortised cost 
accounting principles to determine interest equivalent for the Interest Limitation rule, we 
recommend that returns described in a company’s financial statements as fair value 
movements or gains / losses on credit instruments or investments ( essentially assets 
carrying a right to interest or interest equivalents) are accepted as being an “interest 
equivalent”. Given that the same assets could be accounted for under amortised cost 
accounting or fair value accounting by two companies carrying on trades involved in 
providing / investing in credit, it seems inappropriate to apply a different Interest Limitation 
rule treatment to them on that basis given that, over time, both companies should record the 
same overall profit (or loss) on the same book of assets.   

We recommend that where a company uses the fair value methodology the company should 
be afforded the option (similar to that allowed for in the UK’s Corporate Interest Restriction 
regime5), to make an irrevocable election to allow the interest included in the Interest 
Limitation rule be calculated based on the amortised cost basis of accounting. This will be 
important for those in the insurance sector who have significant investments in long-term 
debt instruments that can have considerable validity in the amount of net interest income 
/expense as a result of fair value in accounting. An alternative approach would be to extend 
this option to also apply to the charge to corporation tax under sections 76A or 76B, TCA 
1997. This might be achieved by adding additional clauses to the definition of interest 
equivalent along the following lines: 

(d) except where (e) applies, profits or gains to which Section 76A or Section 76B 
applies where those profits or gains relate to a financial asset or financial liability 
(as defined in Section 76B) the coupon or return on which principally comprises 
one or more of the interest equivalents referred to in paragraph (a) or (b), and  

 
5 Section 456, TIOPA 2010 
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(e) where an election is made under this subsection [such election would have to 
be made withing 12 months of the accounting period and would be irrevocable], 
profits or gains that would otherwise be accounted for and treated as interest 
equivalent using fair value accounting shall be those computed on an amortised 
cost basis of accounting. 

 In summary, where profits or losses arise to a company which engages in a trade of, 
or involving, providing credit or making investments such that the profits/losses form 
part of its trade, the interest income or coupon arising on the loan / debt equivalent 
forms such an integral part of the overall gain or loss on the security that it would seem 
more appropriate to treat the entirety of the profit as interest income, and losses as 
deductible borrowing costs, under the Interest Limitation rule. If this treatment were not 
applied, such businesses would be obliged to disintegrate the fair value movements on 
their portfolios of loans, leases, credit contracts etc. to identify those components 
related fair value movements on principal and foreign exchange would be monumental 
undertaking and would hugely increase the compliance obligations for these 
taxpayers. Companies using the fair value methodology are provided with the option to 
make an irrevocable election to calculate interest based on the amortised cost basis of 
accounting.  

 
Value basis and interaction with de minimis test 

Although not set out explicitly in section 3.4 of the consultation, we understand that it is 
intended that the deductible interest equivalent and taxable interest equivalent amounts will 
be adjusted where they arise in connection with activities taxed otherwise than at 12.5%.  
Thus, where those amounts arise in connection with activities taxed at the 25% rate of 
corporation tax, the deductible interest equivalent and taxable interest equivalent amounts 
will be doubled. While this approach is consistent with the proposed approach to similarly 
adjust the “relevant profits” amount, we suggest this step is postponed until after the de 
minimis threshold test is applied. Otherwise an anomalous result will ensue because the de 
minimis limit is expressed in the directive as an absolute amount (€3,000,000) and it appears 
that it could not be adjusted on a value basis in like manners as the deductible interest 
equivalent and taxable interest equivalent. Consequently, if this test is applied after value 
based adjustments are made, it would mean that a company that only has activities taxed at 
12.5% and which has net borrowing costs of €3,000,000, would benefit from the relief; 
whereas, a company that only has activities taxed at 25% and which has net borrowing costs 
of €3,000,000 (before value based adjustments are made), would not fully benefit from the 
relief.  

This anomaly is avoided where the value basis adjustments are deferred until after the de 
minimis threshold is applied.  As discussed below, we suggest this is done at the start of 
step 5. This would as have the benefit of avoiding the need to complete the EBITDA 
calculation in a situation where the de minimis threshold is not breached and, consequently, 
no restriction applies. 
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Key Recommendation 

 The following should be excluded from the definition of interest / 
interest equivalent for non-financial traders: 
 foreign currency exchange fluctuations on assets or 

liabilities that form part of financial instruments 
 Derivative instruments unrelated to funding the capital 

structure of the company  
 fair value movements on financial assets or liabilities 
 bad debt impairments 

 Capitalised interest expense is only restricted in the period it is 
tax deductible 

 Funding returns under transfer pricing provisions only applies to 
returns on debt or debt equivalents 

 profits of the securitisation company should be treated as 
interest income 

 lessors engaged in a trade of plant and equipment leasing 
should be required to include as interest income (and as 
borrowing costs) the finance income part of hire purchase and 
lease rental payments 

 interest income under a PPP arising on the financial asset is 
recognised as interest income 

 In relation to financial traders, we recommend the following: 
 Companies using the amortised cost model should define 

interest as per the company’s financial statement 
 Companies using the fair value method can include interest 

as per the company’s financial statement or make an 
irrevocable election to calculate interest in accordance with 
the amortised cost model 

 Apply the de minimis threshold prior to value-adjusting the 
interest income / expense 
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Value basis and interaction with de minimis test 

As discussed in our response to question 8, we understand that it is intended that the 
deductible interest equivalent and taxable interest equivalent amounts will be adjusted where 
they arise in connection with activities taxed otherwise than at 12.5%.  While this approach is 
consistent with the proposed approach to similarly adjust the “relevant profits” amount, we 
suggest this step is postponed until after the de minimis threshold test is applied.  Otherwise 
an anomalous result will ensue because the de minimis limit is expressed in the directive as 
an absolute amount (€3,000,000) and it appears that it could not be adjusted on a value 
basis in like manners as the deductible interest equivalent and taxable interest equivalent.  
Consequently, if this test is applied after value based adjustments are made, it would mean 
that a company that only has activities taxed at 12.5% and which has net borrowing costs of 
€3,000,000, would benefit from the relief; whereas, a company that only has activities taxed 
at 25% and which has net borrowing costs of €3,000,000 (before value based adjustments 
are made), would not benefit from the relief.  

This anomaly is avoided where the value basis adjustments are deferred until after the de 
minimis threshold is applied.  Consequently, we suggest that prior to the computation of 
“exceeding borrowing costs” using valued-based amounts, a calculation is done as follows: 

Exceeding borrowing costs 

Where deductible interest expense (excluding legacy debt) does not exceed the de minimis 
amount (as defined in section 3.7.2 of the Consultation), then Interest Limitation rule would 
not apply in that period.  Where the result is more than the de minimis amount, the relevant 
entity would deduct the de minimis amount / allocate it against whichever component of 
deductible interest equivalent it sees fit. After this is done, the remaining deductible interest 
equivalent and taxable interest equivalent are adjusted on a value basis and the calculation 
of “exceeding borrowing costs” / “interest spare capacity”, and “EBITDA” as set out in section 
3.5 of the Consultation are made. 

EBITDA 
The amendments to the calculation of EBITDA in the first consultation are welcome.  

Finance Lease 

In defining EBITDA, D includes the ‘relevant profit or loss’, being the tax adjusted profits of 
the company. In a situation where a lessee under a finance lease is not claiming capital 
allowances under Section 299, ‘D’ will include a deduction for both the capital and the 
interest element of that lessee’s finance lease payment. The interest element is within scope 
of the restriction and consequently, added back in ‘E’ of the formula. However, the capital 
element of the finance lease is not added back in determining EBITDA. The capital element 
of a rental payment is, in effect, deductible depreciation and whilst not a capital allowance, it 
should be treated in a similar function as capital allowances. It would be unfair to treat two 

Question 9 

Comments are invited on these possible definitions of ‘EBITDA’, ‘exceeding borrowing 
costs’ and ‘interest spare capacity’. In particular, does the definition of H in the definition 
of ‘EBITDA’ satisfactorily resolve concerns about circular calculations that may arise 
because both double taxation relief and EBITDA are calculated based on taxable profits? 
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identical lessees differently simply because one had made a Section 299 election and the 
other had not.  Consequently, ‘G’ in the EBITDA formula should be modified to capture the 
capital element of finance lease payments as well.   

Amount determined under G 

We recommend it is clarified if balancing charges are to be taken into consideration in 
determining the amount G.  

 

  

Key Recommendation 

Apply the de minimis threshold prior to value-adjusting the interest 
income / expense 

Allow the de minimis amount as deduction against deductible interest 
expense 

Amend the definition of EBITDA to add back the tax-deductible capital 
element of a finance lease 
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We welcome broadening of the definition of alternative body of accounting standards to 
reflect that use of accounting standards outside of IFRS or member state GAAP.  

To proactively anticipate acceptance of different accounting standards than that provided in 
the definition in the consultation, an additional sentence allowing a Ministerial order to 
include a new accounting standard should be included. This will allow the flexibility to include 
a new GAAP without a requirement to amend the legislation in a Finance Act.  

 

  

Question 10 
Comments are invited on this possible definition of worldwide group and related concepts 
which are relevant for the operation of the equity ratio rule. 

Key Recommendation 
Include the option to extend the definition of alternative GAAP by way 
of Ministerial Order 
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Definition of equity 
For clarity, we recommend the definition of equity should be amended to include retained 
earnings alongside reserves.  Furthermore, as company law can vary from country to 
country, it is recommended that reference is made to equivalents of share capital , share 
premium, reserves, and retained earnings as might exist in other jurisdictions. Finally, we 
suggest that it is made clear that it is the component of equity in the relevant companies’ 
financial statements that are to be used. 

 
Definition of Assets 
For clarity, we recommend the definition of Assets is amended to refer to gross assets in the 
relevant companies’ financial statements.  

 
Application of equity rule 
Subsection (2) is drafted as referring to “…the relevant entity’s ratio of equity over total 
assets, computed based on the financial statements which are included in the ultimate 
consolidated financial statements in which the relevant entity’s accounting period ends…”   

It is important to bear in mind that the “relevant entity” (i.e. the interest group) may not have 
financial statements of its own (i.e. it might be the case its members have financials 
statements but there are no consolidated financial statements at the level of the group) and 
furthermore, it is not the financial statements of the group or its members that are included in 
an ultimate consolidation but, rather, their results as adjusted for consolidation purposes.  

Consequently, we suggest that subsection (1) is amended such that, in the calculation, ‘E’ 
and ‘A’ are stated to be the sum of the Equity and Assets in the financial statements of each 
of the relevant entity group members, thereby giving an interest-group-wide measure.  
Furthermore, we suggest that subsection (2) is redrafted to reflect the above.  This might be 
achieved as follows: 

(2)  This section applies to an accounting period where the relevant entity’s ratio 
of equity over total assets, computed based on the financial statements of the 
members of the relevant entity’s for the period which ends on, or closest to, the 
date on which the ultimate consolidated financial statements of the worldwide 
group end is no lower than two percentage points below the worldwide group’s 
ratio of equity over total assets computed based on the ultimate consolidated 
financial statements for the period concerned. 

 
Single Company 

As recognised in the consultation, a single entity that is neither a standalone entity nor is 
consolidated in the financial statements should be eligible to avail of the equity ratio rule. We 
recommend that the single entity is not confined to only prepare financial statements under 

Question 11 

Comments are invited on the above approach to the transposition of the equity ratio rule. 
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GAAP and instead be entitled to also prepare accounts in line with an alternative body of 
accounting standards. This may arise in instances of a non-Irish incorporated but Irish tax 
resident company, or a foreign company with an Irish branch.  

The Directive applies both the equity rule and the group ratio rules based on the worldwide 
financial statements of the relevant worldwide group and, in doing so, makes reference to 
interest which is paid to third-parties, being entities which are not in the worldwide 
accounting group. It does not impose any further restriction or limitation in these rules on 
who a third-party is and, consequently, does not require the adjustment for “related party” 
debt in calculating the equity ratio rule or “related party” interest in applying the group ratio 
rule.  We note the introduction of such an adjustment in the Consultation where the “single 
company worldwide group” is applicable and while no definition of “related party” is 
proffered, we assume it means something other than a person who would not be in the same 
accounting group as the company concerned (as otherwise it would be redundant). 

We suggest that such approach is inequitable as it arbitrarily imposes a standard that would 
not apply where the company concerned was in a group of two (or more) even where that 
group had the same kind of relationship with the “related party” lender as a single company 
would. It would mean, for example, that an operating company in a worldwide accounting 
group comprising only itself and a pure holding company (i.e. a company that has no other 
role or activities other than holding shares in the operating company), could be a afforded a 
better treatment than if there were no holding company.  We can see no reason for why this 
should be the case.  

In our view, a different standard should not be imposed with respect to lenders who are not 
an accounting group based solely on the fact that the borrower is, or is not, in an accounting 
group.  We note that the OECD BEPS Action 4 Plan highlights that where targeted rules are 
already in place in domestic provisions, the risk of base erosion from interest payments to 
related parties is low.  Ireland already has sufficient targeted rules to deny deductions on 
payments to related parties that are above the market value of interest. Should Ireland 
overhaul its interest expense regime, this particular issue may be reconsidered at that time.  
It is important in applying the equity ratio rule, which seeks to afford additional relief beyond 
the fixed ratio rule, that Ireland does not go beyond that which is required in the Directive. 

 

  
Key Recommendation 

Confirm equity includes retained earnings and equity is taken from the 
company’s financial statements 

Confirm the definition of Assets is amended to refer to gross assets in 
the company’s financial statements 

The calculation, ‘E’ and ‘A’ should be stated to be the sum of the Equity 
and Assets in the financial statements of each of the relevant entity 
group members 

Widen the definition of GAAP to include alternative body of accounting 
standards 

In recognition of Ireland’s targeted interest deduction provisions, 
remove the requirement for single entities to adjust for related party 
debts  



KPMG response to ATAD interest limitation ratio consultation 

August 2021 

 

36 

 

 
We welcome the definition of a group of one to accommodate access to the equity ratio and 
the group ratios for entities not considered in a group but also not a standalone entity.  

 

  

Question 12 

Comments are invited on this possible approach to the “group of one”.                     

Key Recommendation 

Continue to provide access to the equity ratio and group ratio for single 
entities 
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Single Company 

As recognised in the consultation, a single entity that is neither a standalone entity nor is 
consolidated in the financial statements should have ability to avail of the group ratio rule. 
We recommend that the single entity is not confined to only prepare financial statements 
under GAAP and instead be entitled to also prepare accounts in line with an alternative body 
of accounting standards. As noted above, this may arise in instances where a non-Irish 
incorporated company is Irish tax resident.  

As outlined in our response to question 11, the Directive does not impose any further 
restriction or limitation in these rules on who a third-party is and, consequently, does not 
require the adjustment for “related party” debt in calculating the equity ratio rule or “related 
party” interest in applying the group ratio rule.  In our view, a different standard should not be 
imposed with respect to lenders who are not an accounting group based solely on the fact 
that the borrower is, or is not, in an accounting group. Ireland already has sufficient rules to 
deny deductions on payments to related parties that are above the market value of interest. 
Should Ireland overhaul its interest expense regime, this particular issue may be 
reconsidered at that time. It is important in applying the group ratio rule, which seeks to 
afford additional relief beyond the fixed ratio rule, that Ireland does not go beyond that which 
is required in the Directive. 

 

  

Question 13 

Comments are invited on the above approach to the transposition of the group ratio rule. 

Key Recommendation 
Widen the definition of GAAP to include alternative body of accounting 
standards 

In recognition of Ireland’s targeted interest deduction provisions, 
remove the requirement for single entities to adjust for related party 
debts  
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‘Allowable amount’ 
As discussed in our response to question 1, we suggest that the de minimis threshold is 
applied at Step 5. If this is done, it would be removed from the calculation of the allowable 
amount. 

We understand that the use of the group ratio rule is to be at the option of the relevant entity. 
This is to allow for the possibility that a particular relevant entity may not need to rely on this 
relief in a given year or may be unable to readily collect the necessary information to 
undertake the calculation.  However, as drafted, the application of the rule appears to be 
mandatory.  We suggest that this could be remedied by amending the definition of “EBITDA 
limit” to mean “30 per cent, or where a relevant entity calculates a group ratio, the higher of 
30 per cent and the group ratio”.  

 

  

Question 14 
Comments are invited on the proposed definitions of ‘disallowable amount’, ‘de minimis 
amount’, ‘allowable amount’, ‘EBITDA limit’ and ‘limitation spare capacity’. 

Key Recommendation 

Apply the de minimis threshold prior to calculating EBITDA 

Clarification is sought that taxpayers are not required to calculate the 
EBITDA limit under the group ratio rule where it does not seek to rely 
upon it 
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While we appreciate the intent of proposed application provisions, we note that there 
appears to be a structural issue with the framework applied.  As drafted, subsection (2) 
would impose an adjustment to the computation of the corporation tax chargeable on the 
relevant entity.  However, except where the relevant entity is a single company, this 
formulation does not work because there are no provisions in the Taxes Acts to impose such 
a charge on a group of companies and the section itself does not impose one.   

We suggest that this section needs to be amended and expanded such that one or more 
companies comprising the relevant entity are obliged to apply the provisions of subsection 
(2) such that the entire disallowable amount is accounted for. 

Furthermore, as the deductible interest equivalent and disallowable amount may be both 
value-adjusted items, but the actual interest deductions taken by the relevant group 
members will not be, provision needs to be made to readjust these amounts where 
necessary.  For example, where a company in the group is mandated to reduce the interest 
deductions it has claimed against profits taxed at the 12.5% rate of corporation tax, such an 
adjustment would account for the recapture of the disallowable amount on a one-for-one 
basis; whereas, if a company in the group is mandated to reduce the interest deductions it 
has claimed against profits taxed at the 25% rate of corporation tax, such an adjustment 
would account for the recapture of the disallowable amount on a two-for-one basis. 

 

  

Question 15 
Comments are invited on this potential approach to the application of the interest 
limitation rule. 

Key Recommendation 
Provide for the companies within the interest group to reduce the 
amount of deductible interest equivalent by the disallowable amount 

The disallowable amount must be value-adjusted 
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The calculation of an Interest Limitation restriction is to be done after the application of all 
other reliefs. However, where the Interest Limitation rule applies, this may give rise to 
additional taxable profits which might be capable of being sheltered with reliefs which would 
not have been used or claimed had the restriction not applied. This possibility is specifically 
contemplated in the consultation and is the case for the two categories of carried forward 
disallowable amount set out in Section 3.9.  As a result, we recommend that it is make clear 
that any available reliefs (such as loss relief, charge relief and group relief) can be applied 
against the additional taxable income arising from the restriction.  

We agree with the approach that targeting interest expense provisions contained in the 
Taxes Consolidation Act are applied in priority to the Interest Limitation rule. Specifically, 
clarification in legislation that transfer pricing adjustments to interest income/ interest 
expense is applied in priority to the restriction would be welcome.  

 

  

Question 16 
Comments are invited on the proposed interaction of the interest limitation rule with the 
balance of the corporation tax code. 

Key Recommendation 

Clarify that any available reliefs (such as loss relief, charge relief and 
group relief) can be applied against the additional taxable income 
arising from the restriction  

Clarification in legislation that transfer pricing adjustments to interest 
income/ interest expense is applied in priority to the restriction is 
welcome 



KPMG response to ATAD interest limitation ratio consultation 

August 2021 

 

41 

 

We agree with the approach taken to provide for relief for deemed disallowable amounts to 
be given separately to the general Interest Limitation rule arising in the current year.  

 
Utilisation of deemed borrowing costs 

We welcome the flexibility provided in the regime allowing for the freely available offset of 
deemed disallowable amounts against taxable profit of group member’s profits when not 
arising from a loss. 

However, as discussed in our response to question 15, while we appreciate the intent of 
proposed application provisions, we note that there appears to be a structural issue with the 
framework applied.  As drafted, the proposed section contemplates a deduction being taken 
for a deemed borrowing cost by the relevant entity.  However, except where the relevant 
entity is a single company, this formulation does not work because there are no provisions in 
the Taxes Acts to impose a corporation tax on a group of companies (and the proposed 
regime itself does not impose one).  It follows that such a relevant entity cannot benefit from 
a deduction for a deemed borrowing cost.   

This distinction is particularly problematic in the intended application of subsections (2) and 
(3).  We understand that where subsection (2) applies, an interest group which has a 
disallowed amount carried forward and which has sufficient capacity (at the group level) can 
claim a deduction for a deemed borrowing cost. As noted, it is necessary to amend the 
drafting such that, in fact, the claim is made by any of the group members (with that choice 
being made by the group). It follows that an equivalent amount of the group’s available 
capacity must be allocated to that purpose (and hence that company). 

On the other hand, we understand that where subsection (3) applies, the disallowed amount 
carried forward is not generally available for claim anywhere in the group (as contrasted with 
a case within subsection (2)) and instead can only be claimed by the entity which bore the 
disallowance in the previous year(s) concerned and used a loss to shelter the additional 
charge. The language in subsection (3) is unclear in this respect as it refers to a “relevant 
entity” and not a company in that group but from the reference to the various loss sections 
and additional information provided by the Department of Finance, we understand the 
foregoing is the intended outcome. That being so, the drafting of the subsection needs to be 
amended to properly capture this. 

The legislation would also benefit from clarification that a single event of a disallowance 
could give rise to a disallowed amount some of which can qualify under subsection (2) and 
some under subsection (3).   

As discussed in our response to question 15,  the disallowed amount and deemed borrowing 
cost may be both value-adjusted items but the actual interest deductions taken by the 
relevant group members will not be. Consequently, provision needs to be made to readjust 
these amounts and the interest capacity to used where necessary.  For example, where a 
company in the group is entitled to a deduction for a deemed borrowing cost against profits 

Question 17 
Comments are invited on these possible methods of carrying forward of the disallowable 
amounts. 
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taxed at the 12.5% rate of corporation tax, such an adjustment would account for the 
utilisation of the group’s deemed borrowing cost and interest capacity on a one-for-one 
basis; whereas, if a company in the group is entitled to a deduction for a deemed borrowing 
cost against profits taxed at the 25% rate of corporation tax, such an adjustment would 
account for the utilisation of the group’s deemed borrowing cost and interest capacity on a 
two-for-one basis. 

 
Period of claim 
We also note that subsections (2) and (3) refer to taking a deduction against “taxable 
profits”. It is unclear to us if this means that a deemed borrowing cost could not be claimed 
by a company which has a loss for that period (or if it had a profit but the deemed borrowing 
cost was larger than the profit). While claiming such a deduction may be disadvantageous 
for the taxpayer (because it could convert a deemed borrowing cost into a loss which is less 
flexible in its utilisation), this may nevertheless be desirable in a situation where some of the 
relevant entity’s available capacity is due to expire (due to the time limits imposed under the 
directive). Consequently, and in line with the stated intent to provide taxpayer flexibility 
where possible, we suggest that it is made clear that a deemed borrowing cost can be used 
to create or augment a loss. As noted, this should not adversely impact on the exchequer as 
the loss that is created or augmented is subject to greater restrictions than a deemed 
borrowing cost. 

In addition, we note that subsection (5) appears to mandate that a deemed borrowing cost 
must be claimed in the first possible period.  As a corollary to our suggestion above that 
taxpayers be given flexibility to use a deemed borrowing cost to create or augment a loss, it 
follows that taxpayers should not be compelled to claim that a deemed borrowing cost at 
earliest possible opportunity as that could compel a relevant entity to effectively convert a 
deemed borrowing cost into a less-utilisable loss rather than carry it forward to future years.  
We suggest that this requirement is removed. 

 
Other clarifications 

We also recommend that subsection 4 in paragraph 3.9.1 of the consultation is amended to 
clarify that the relief is limited to the total spare capacity of the ‘current accounting period’ as 
opposed to ‘that accounting period’.  

 

 

 

  

Key Recommendation 
Amend these provisions to clarify that the companies within the interest 
group can utilise the disallowable amount in future periods 

Allow taxpayers the option to utilise disallowable amounts to create or 
augment a loss 

Clarification ‘that accounting period’ in subsection 4 paragraph 3.9.1 
refers to ‘current accounting period’ 
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Interest spare capacity 
The consultation provides that both interest and limitation spare capacity can only be carried 
forward for 60 months. In our view the reference in Article 4(6)(c) in the Directive to ‘unused 
interest capacity’ is referring only to the  limitation spare capacity  and is not referring to what 
is referred to in the consultation as ‘ interest spare capacity’. As the Directive provides that 
interest income is taken into consideration in determining exceeding borrowing costs, and as 
such forms part of the exceeding borrowing costs definition, the indefinite carry forward of 
exceeding borrowing costs should similarly apply to interest spare capacity. We would note 
that the concept that is referred to in the consultation as ‘interest spare capacity’ would be 
more correctly called ‘negative exceeding borrowing costs’ to be consistent with how the 
Directive refers to it. 

As limitation spare capacity has a 60-month time constraint, priority of use should be given 
to the limitation spare capacity before the use of interest spare capacity.  

 

 

  

Question 18 

Comments are invited on these possible methods of carrying forward spare capacity. 

Key Recommendation 

Interest spare capacity carry forward should not have a 60-month time 
constraint 
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Reporting entity 
We agree with the practical approach taken that allows for a group to have a single entity 
reporting information to Revenue and allocating amounts to the respective group members. 

We consider that the interest group should be free to pick the reporting entity within the 
interest group. Certain groups centralise their tax functions into one group which may or may 
not be the ‘parent’ entity. Allowing the interest group to choose the reporting entity will 
provide flexibility to businesses to organise its tax compliance obligations in line with its 
current practices.  

In addition, we note that in the current formulation, none of the shares in the company that is 
to be the reporting company can be held by other members of the group. It may the case 
that a small number of shares might be held as treasury shares by another company in the 
group which could result in the definition not applying to any group member. 

 
Eliminating intragroup transactions 

Subsection (3)(a) appears to suggest that in completing its calculation under Interest 
Limitation rule, the reporting entity would use the results of all of the group entities but 
modified so as to disregard all intra-group transactions. We consider such an approach (a 
“consolidation approach”) would impose a very substantial burden on taxpayers and would 
require substantial elaboration on how it is to be operated.  

The Irish corporation tax regime does not currently provide for tax liabilities to be calculated 
on a consolidated basis. Each company in a corporate tax loss group is required to firstly 
determine its own taxable profits and subsequently, can surrender loss relief to other 
members of the group. Consequently, preparing a group tax adjusted consolidated amounts 
for this single purpose would be completely at odds with how Ireland taxes the entities within 
a group.  Apart from imposing a significant burden on taxpayers insofar as identifying each 
and every intra-group transaction is concerned (which would not be limited to transactions in 

Question 19 

Comments are invited on this potential approach to applying the ILR to interest groups. In 
particular, it is noted that the provision would require reference to accounts that comprise 
the results of all group members. Comments are invited on the most effective method for 
compiling such accounts, noting that disregarding transactions between members of an 
interest group may be complex and administratively difficult for some groups. 
Stakeholders are invited to suggest how this process may be simplified. 

Operation of local groups 
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the current year as it might include transactions with multi-year effects) the companies 
themselves will continue to be taxed on a non-consolidated basis for all other purposes. We 
note that it cannot be assumed that group financial statements could be used instead 
because eligibility in an interest group is determined under the corporate tax loss rules and 
not based on whether a company is included in the consolidated accounts of the ultimate 
parent group, the consolidated accounts of a group may include entities not eligible to be in 
an interest group. This will arise in instances where a group has non-Irish companies within 
its group or have Irish companies that are included in consolidated but do not meet the 75% 
ownership test of a corporate tax loss group. As such, many groups in Ireland will not be 
able to use the annual group consolidated accounts to prepare a tax adjusted EBITDA. This 
will give rise to a substantial compliance burden if a group is required to prepare tax adjusted 
consolidated accounts to calculate the Interest Limitation rule. 

By eliminating the effects of intra-group transactions for the purposes of the Interest 
Limitation rule calculation only, this may mean that the group members actual tax liabilities 
may bear no relation to the components included in the Interest Limitation rule calculation.  
Thus, a group may have to expend considerable resources recomputing the components of 
each tax-payer’s results in order to calculate the relevant profits of the relevant entity even 
where, by simply aggregating them they may come to the same result. 

Our corporate tax system applies three tax rates to corporate profits, and as such, an 
inherent feature in our corporate tax system is the asymmetric taxation of payments. Where 
interest may be a trading deduction in one company, it could be taxed as passive income in 
the recipient company. Consequently, this approach will require careful consideration of the 
effect of notional adjustments on group wide calculations.  For example, if one group 
company taxed at the 12.5% rate provided tax-deductible services to a company taxed at the 
25% rate, the disregarding of this transaction will alter the quantum of 12.5% and 25% taxed 
profits in the group.  This, in turn, will affect the group’s EBITDA and deductible interest 
equivalent and taxable interest equivalent amounts as they are value-adjusted components 
(in this example group EBITDA is inflated because the notionally higher 25% profits are 
value adjusted upwards). 

Furthermore, as discussed in our response to question 15, where the calculations result in a 
disallowable amount, this is not something that can be applied at the level of a group 
companies (as groups are not taxed, their members are). Thus, this disallowable amount 
must be imposed on a particular group member. By using a consolidation approach which 
has notional components reflecting the disregarding of intra-group transaction, there will be 
an imposition of a restriction based on a notional group result in an unconsolidated tax 
computation. This, in turn, will give rise to carried forward disallowed amounts will feed into 
notional computations in future years. We would suggest that an extensive review would be 
needed to ascertain whether this mixed approach of notional consolidated calculations with 
actual unconsolidated tax computations creates a significant risk for either the exchequer or 
taxpayers. 

We understand that there may be some concerns about asymmetric treatment of 
transactions within groups. For example, a situation where interest on an intra-group loan 
goes through the income statement of one party and is capitalised by the other party.  In the 
case of this specific example, in our view it would be difficult to contrive such a result and, in 
any event, would likely reduce in accelerated taxation not deferred taxation i.e. while one 
might see a lender book interest on a loan as income but the borrower capitalise it, this 
accelerates taxation overall (as the expense is deferred) and the reverse scenario is not 
something we would expect to happen in practice.  More generally, we would suggest that 
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asymmetry is widely present in the tax system as it stands – for example, trading companies 
are taxed and take deductions on an accruals basis whereas non-traders generally do not.  
Where such asymmetry gives rise to a concern, the solution has been to legislate on a case-
by-case basis and not by imposing a consolidation approach.   

In summary, layering an Interest Limitation rule on top of the pre-existing targeted interest 
measures necessitates an Interest Limitation rule that does not apply an unnecessary 
compliance burden on the taxpayer. Ireland should take comfort in the targeted provisions 
that already exist to protect the exchequer from base erosive asymmetric taxation of 
payments arises.  

As a result, we recommend this subsection is removed from the Interest Limitation rule and 
is either replaced with a subsection that states that in applying each of the calculations set 
out in the various steps, they are to be done by aggregating each of the relevant 
measurements, components, or amounts for each of the group members or that the 
underlying provisions are modified to achieve this effect. This would mean, for example, that 
in computing EBITDA (step 5) for the relevant entity, ‘D’ would be the sum of each group 
member’s ‘relevant profit or loss’, etc.  Should there be any areas of specific concern arising 
from asymmetry we suggest that these are addressed by means of mandating adjustments 
to aggregated numbers. 

 
Allocating disallowable amounts 
Subsection d of Section 4.1 provides for the allocation of disallowable amounts to interest 
group members. As outlined in question 15, this provision must apply so that the relevant 
group member is allocated the disallowable amount and the additional tax is calculated 
accordingly (therefore it will not result in an allocation to necessarily all group members – 
only those with an exceeding borrowing cost). Furthermore, it should clarify that subsection d 
does not create a ‘charge’, it gives rise to a denial of a deduction to be taxed in accordance 
with the provision included in Section 3.8.1. It is the application of the provision in section 
3.8.1 that gives rise to additional tax liability.  

Where group relief containing deductible interest equivalent is claimed, clarity should be 
provided that the claimant company is allocated the disallowable amount (to the extent the 
loss is derived from deductible interest equivalent).  

 
Carry forward disallowable amounts 

Subsection f of Section 4.1 only allows carry forward disallowable amounts to be used in 
future periods by the same group members. This limitation would greatly increase the 
compliance burden on groups requiring them to track all carry forward amounts by reference 
to the group membership when amounts arose. Consequently, this may also result in groups 
being restricted from reorganising their business as could result in the loss of use of carry 
forward amounts. For instance, where a new company is formed, and a trade / part of a 
trade is transferred to the new company. As the new company was not a member of the 
group at the time the disallowable amount arose, it cannot use any carry forward amounts of 
the group. Also, where a new company is acquired and joins an interest group, any 
disallowed amount in the new company can only be used by that company going forward.  

Quantifying the disallowable amount for a relevant entity is complicated and certainty of use 
of any disallowable amount or spare capacity is in practice, difficult to predict. In these 
instances, a deferred tax asset is not recognised as the certainty threshold in accounting as 
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to whether a tax benefit from the carry forward disallowable amount or spare capacity will 
materialise is not met. Due to this, the risk associated with entities purchasing companies for 
its disallowable amount or spare capacity is low. Hence, we recommend that disallowed 
amounts brought forward can be used by members of the group that the company forms part 
of when the amounts are utilised. To protect against any distortionary behaviour, a provision 
could be introduced preventing the surrendering to/from new group members of disallowable 
amounts or spare capacity carried forward where there is a change in ownership and a 
material change in business of the newly acquired company.  

 
Companies joining and leaving a group 
We consider that total spare capacity should not be returned to the reporting entity when a 
company leaves an interest group. Where a company makes a payment for spare capacity, 
and the company leaves the group, it should not have to forfeit the spare capacity.  

As noted above, to protect against any distortionary behaviour, a provision could be 
introduced preventing the surrendering to/from new group members of spare capacity 
carried forward where there is a change in ownership and a material change in business of 
the newly acquired entity. 

 

 

  
Key Recommendation 

Allow the group to nominate its’ own the reporting entity 

Aggregate the results of an interest group rather than requiring the 
group to prepare tax adjusted consolidated accounts 

Amend the allocating provisions to provide that the disallowable 
amount can be allocated to the respective group member and the 
provisions contained in paragraph 3.8.1 apply accordingly  

Disallowed amounts brought forward can be used by members of the 
group that the company forms part of when the amounts are utilised  

Do not require companies leaving the group to surrender spare 
capacity 
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In recognition of the complexity of laying an Interest Limitation rule on top of existing 
targeted interest expense provisions, consideration should be given the application of 
section 291A, TCA 1997. Currently, interest expense within section 291A is already capped 
at 80% of trading income. An imposition of an additional cap, as provided for in the Interest 
Limitation rule, further restricts and already limited interest expense. As the 80% cap acts on 
a similar basis to the Interest Limitation rule to restrict the deduction based on earnings, it 
does not seem appropriate to retain both caps. We recommend that where interest expense 
is within the scope of section 291A, TCA 1997 and is subject to the Interest Limitation rule, 
we recommend that the current 80% capping measure under section 291A should not apply. 

It is important that any new legislation is not applied retrospectively. In purchasing assets, 
financing businesses, and costing projects, the cost of eligible interest tax deduction is 
factored in. The financing of the acquisition of the IP will have already factored in the cost 
of a restriction under section 291A. A further restriction on the deductibility of interest will 
give rise to commercial and cash flow implications. It is important that any interest already 
subjected to the 80% restriction under s291A and carried forward is treated similarly to 
legacy debt and outside the scope of Interest Limitation rule.  
 
 

 

 

 

  

Question 20 
Comments are invited on this possible approach to addressing the interaction of the ILR 
with section 291A TCA 1997. 

Key Recommendation 
Remove the 80% cap on interest expense under section 291A 

Grandfather interest already restricted under s291A prior to the 
introduction of the Interest Limitation rule 

Interaction with other provisions 
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In acknowledgement of complexity of the Interest Limitation rule and time it will take to 
amend technology to implement the Interest Limitation rule, we recommend that Revenue 
provide a waiver for interest arising on underpayment of preliminary tax arising from the 
Interest Limitation rule for 2022 and 2023. This could be implemented by way of guidance in 
line with Revenue’s practice6 of waiving interest charges where a company fails to comply 
with preliminary tax obligations due solely to a fluctuation in currency exchange rates. 

 

  

 
6 Part 41A-07-01 - Underpayment of Preliminary Corporation Tax (revenue.ie) 

Question 21 
Suggestions are invited concerning appropriate adjustments to the preliminary tax rules, 
to allow reasonable opportunity for compliance with preliminary tax obligations following 
the introduction of the ILR. 

Key Recommendation 

Provide for a waiver of interest where the underpayment of preliminary 
tax arises from application of the Interest Limitation rule in 2022 and 
2023 

https://www.revenue.ie/en/tax-professionals/tdm/income-tax-capital-gains-tax-corporation-tax/part-41a/41A-07-01.pdf
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Single Entity 
The details to be included in a corporate tax return must balance the compliance burden 
incurred by the taxpayer with the necessity for Revenue to collate the information to ensure 
compliance with the regime. Over the last several years, as corporation tax rules have 
increased in complexity, the CT1 Form has grown in length requiring the provision of 
substantially more information from the taxpayer. Taxpayers are also required to submit 
tagged iXBRL accounts, form 46Gs and country by country reports to name but a few. 
Furthermore, the tax system in Ireland operates on a self-assessment basis, placing the 
ownership on the taxpayer to ensure they are paying the correct amount of tax. Failing to 
meet this obligation can give rise to substantial penalties and interest for the taxpayer. As 
such, we consider that the information collected must achieve this balance. In particular, we 
note that the taxpayer is not required elsewhere in the CT1 to submit calculations of taxing 
provisions. We recommend the information requested be aligned with the information 
requested in respect of losses. Details that could be requested in a return are as follows: 

 In respect of the current period: 

o Exceeding borrowing costs 
o Tax adjusted EBITDA  
o Disallowable amount 
o Interest spare capacity 
o Limitation spare capacity 

 In respect of the carry forward: 
o Deemed disallowable amount used in the period 
o Deemed disallowable amount carried forward 
o Interest spare capacity used in the period 
o Interest spare capacity carried forward 
o Limitation spare capacity used in the period 
o Limitation spare capacity carried forward 

Question 22 

Comments are invited on these possible reporting requirements with regard to the ILR. 

Reporting 
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Standalone entities should not be required to provide this information.  
 

  

Key Recommendation 
Align the reporting requirements for single entities under the Interest 
Limitation rule with the group loss rules 
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Group reporting 
As outlined previously, a balance must be struck between the compliance burden incurred 
by the taxpayer providing information to Revenue with the necessity for Revenue to collate 
the information to ensure compliance with the regime.  

Details that could be requested in a return are as follows: 

 Name and tax reference number of each group member 
 In respect of the current period: 

o Exceeding borrowing costs 
o Tax adjusted EBITDA  
o Disallowable amount 
o Interest spare capacity 
o Limitation spare capacity 
o Allocation of the disallowable amount / interest spare capacity / limitation spare 

capacity 
o Where an equity ratio or group ratio is being relied upon, the following details 

should be provided; 
 Confirmation which rule is being relied upon 
 Group and each member of the group’s Debt  
 Group and each member of the group’s Equity 
 Group EBITDA 
 Group exceeding borrowing costs 

 In respect of the carry forward: 
o Deemed disallowable amount used in the period by each group member 
o Deemed disallowable amount carried forward by each group member 
o Interest spare capacity used in the period by each group member 
o Interest spare capacity carried forward by each group member 
o Limitation spare capacity used in the period by each group member 
o Limitation spare capacity carried forward by each group member 

 
 

 

  

Question 23 

Comments are invited on these possible reporting requirements with regard to the ILR. 

Key Recommendation 

Amend the reporting requirements for group reporting entities under the 
Interest Limitation rule 
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Glossary 
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The information contained herein is of a general nature and is not intended 
to address the circumstances of any particular individual or entity. Although 
we endeavour to provide accurate and timely information, there can be no 
guarantee that such information is accurate as of the date it is received or 
that it will continue to be accurate in the future. No one should act on such 
information without appropriate professional advice after a thorough 
examination of the particular situation. 

 
© 2021 KPMG, an Irish partnership and a member firm of the KPMG global 
organisation of independent member firms affiliated with KPMG 
International Limited, a private English company limited by guarantee. All 
rights reserved. 
 
The KPMG name and logo are registered trademarks of KPMG 
International Limited (“KPMG International”), a private English company 
limited by guarantee. 
 

kpmg.ie 
 


	Housing
	Qualifying Infrastructure Company

