
Private and Confidential 

Consultation on OECD International Tax Proposals 

Tax Division 

Department of Finance 

Government Buildings 

Upper Merrion Street 

Dublin 2 

D02 R583 

By Email: intltax@finance.gov.ie 

Our ref  

JR/COM/PT/CA
10 September 2021

Dear Sir / Madam 

Consultation on OECD International Tax Proposals 

This submission is in response to the public consultation paper entitled “Consultation on OECD 

International Tax Proposals” issued by the Department of Finance (the “Department”) on 20 July 2021 

(the “Consultation Paper”). 

Matheson is an Irish law firm and our primary focus is advising leading domestic and international 

corporations and financial institutions doing business in and from Ireland.  We are headquartered in 

Dublin and also have offices in Cork, London, New York, Palo Alto and San Francisco.  More than 720 

people work across Matheson’s six offices, including 97 partners and tax principals and over 520 legal, 

tax and digital services professionals. 

We acknowledge the significance of the international tax proposals set out in the OECD Inclusive 

Framework statement published on 1 July 2021 (the “OECD Proposals”) in seeking to reform the 

international tax landscape and welcome the opportunity to participate in the consultation process in 

respect of the future tax policy considerations for Ireland arising from the OECD Proposals.   
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1 Key considerations 

We recognise the work of the OECD Inclusive Framework on Base Erosion and Profit Shifting 

(“BEPS”) (the “Inclusive Framework”) to address the tax challenges arising from the 

digitalisation of the economy and support the objective of the OECD Proposals to stabilise the 

international tax system and increase tax certainty for taxpayers and tax administrations. 

From an Irish tax policy perspective, we support the Department’s stated position to date on the 

OECD Proposals, its commitment to the OECD process and its aim to find an outcome that 

Ireland can support.  Further, we support the Department’s desire to reach a comprehensive, 

sustainable and equitable agreement on the international tax rules that meets the needs of all 

countries, large and small, developed and developing. 

We, therefore, view the following as key considerations in formulating Ireland’s future tax policy: 

1.1 Certainty 

Ireland has achieved great success with the certainty of its stable tax regime over the past 

number of decades, including its commitment to the competitive 12.5% corporation tax rate.  It 

is vital for Ireland that any future domestic legislative changes arising as a result of the OECD 

Proposals are clear and capable of being understood without uncertainty, by all taxpayers.  

1.2 Stability 

As a small open economy that has traditionally relied on foreign direct investment, the outcome 

of the OECD Proposals may present certain challenges for Ireland.  However, Ireland should 

also use the international tax reforms as an opportunity to shape its future tax policy and tax 

regime, subject to EU law and in keeping with the global tax framework. We need to maintain a 

sustainable stable tax system that enables investment and growth over the long term. 

1.3 Transparency  

The OECD Proposals are proceeding at speed, against a backdrop of international political 

pressure.  It will be important for domestic legislators to take measured, clear responses to the 

agreed proposals once further technical details and the implementation plan are finalised. 

1.4 Innovation 

We need to ensure that our tax system encourages innovation and continues to facilitate 

research and development within the parameters of the agreed global and EU framework to 

enable further investment in Ireland in the future by both international and domestic companies. 

1.5 Stakeholders 

In determining Ireland’s response to international tax developments, there are a broad range of 

stakeholders.  Ireland’s priority must be the creation and maintenance of employment to further 

drive sustainable growth in our economy.  Future tax policy decisions must be well informed, 

having regard to key stakeholder interests, in order to reach a sustainable long term solution.  

In parallel, we will need to be aware of the views expressed by other Inclusive Framework 

participant countries, representatives of EU member states and Ireland’s tax treaty partners.   
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2 Consultation Questions 

In our responses we have focused on the broader tax policy considerations until such time as 

details of the implementation plan and further technical details are outlined by the Inclusive 

Framework. 

2.1 Broad policy objectives of the OECD Proposals 

2.1.1 OECD BEPS Process 

Ireland has been fully engaged in international tax developments for many years and a 

committed participant in the OECD BEPS process.  Ireland has also proactively updated aspects 

of the Irish tax system to ensure it is aligned with evolving international standards and best 

practice, as well as implementing domestic legislation to ensure it is compliant with the BEPS 

actions and the EU Anti-Tax Avoidance Directives (“ATAD”).    

As an active member of the Inclusive Framework, it is important that Ireland puts forward its 

views on the OECD Proposals as part of the ongoing global process.  We support Ireland in 

continuing to communicate its perspective with the wider Inclusive Framework participants to 

shape the implementation of the proposed reforms and ensure a sustainable international tax 

framework.   

2.1.2 OECD Proposals 

We support the overall broad policy objectives of the OECD Proposals and recognise that it is 

in the interests of taxpayers and tax administrations to achieve an equitable agreement in order 

to put in place a sustainable international tax architecture.  However, the OECD Proposals must 

provide long term certainty.  We would have a concern that the current lack of clarity in respect 

of technical details and the proposed implementation of the OECD Proposals creates a real risk 

for Ireland in terms of maintaining its current stable tax regime.  

(a) Pillar One 

We recognise that the international tax framework must evolve to accommodate changes to 

how businesses operate in a digitalised environment and that the current unilateral measures 

implemented in certain jurisdictions (such as digital services taxes) cause uncertainties for 

taxpayers.  We acknowledge the pronouncements from the Minister for Finance, and in the 

Consultation Paper itself, that Ireland is in agreement with Pillar One and fully supportive of it.   

However, further detailed work is required with regard to the implementation of these rules, for 

example, the computation of residual profits should consider the investment and start-up costs 

of MNEs in the jurisdiction of residence to ensure that losses are not borne by the country of 

residence with the market jurisdiction taxing the re-allocated profit. 

We also have a concern that under the current OECD Proposals, Pillar One will initially create 

a special tax regime for around 100 of the largest and most profitable multinational enterprises 

(“MNEs”) by allocating a share of their profits (20% - 30% of residual profits) to market 

jurisdictions, however, after seven years this regime has the potential to change significantly 

with lower thresholds and a wider scope.  This proposal, therefore, does not provide the long 

term certainty sought by MNEs.  
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Furthermore, given that the Pillar One proposals will only apply to certain in-scope MNEs, there 

is a risk that the proposed removal of all unilateral measures will not be successfully 

implemented by all jurisdictions.  No detail is provided on how this proposal will be implemented, 

again leading to further uncertainty for certain MNEs at this point in time.   

(b) Pillar Two 

Whilst being broadly supportive of the policy objective of Pillar Two, further detailed work needs 

to be carried out to identify a fair and balanced way to calculate the effective minimum tax.  The 

current formulaic approach does not achieve fairness nor balance and issues such as  

substance based carve-outs, impact of losses, R&D tax credits, amortisation deductions need 

to be fully taken into account.  This creates an uncertain situation for taxpayers. 

By way of example, the OECD Proposals are silent on the impact of loss carry forward under 

Pillar Two.  Loss carry forward (including pre-regime losses) should not negatively impact the 

effective tax rate of an entity.  Otherwise, the operation of the OECD Proposals could become 

a barrier to innovation and the development of new markets by MNEs.   

Similarly, we are of the view that carve outs for tax reliefs contingent on the presence of suitable 

substance are important.  In particular, substance based carve outs such as those based on 

innovation and R&D are important for Ireland given the fact many MNEs have spent the past 

number of years increasing already significant levels of substance in Ireland in line with the 

approved OECD approach. 

Further certainty is also required in respect of the proposed minimum tax rate under the Global 

anti-Base Erosion (“GloBE”) rules as well as confirmation that the rate will not be capable of 

being altered save with, for example, the unanimous agreement of the Inclusive Framework. 

Time needs to be given to address the outstanding concerns to ensure there is consensus on 

these measures, as well as providing further time to facilitate all members of the Inclusive 

Framework passing the relevant enacting laws.  

2.2 Considerations in respect of Ireland’s corporation tax regime  

2.2.1 OECD Proposals 

(a) Double Taxation Relief 

Although the OECD Proposals in respect of Pillar One provide that double taxation of profit 

allocated to market jurisdictions will be relieved using either the exemption or credit method, it 

is likely that double taxation issues will arise and Ireland’s tax system needs to be clear and 

simple in how these issues will be dealt with.     

Full credit should continue to be available for all foreign taxes directly and indirectly imposed on 

amounts that are subsequently taxed in Ireland. Similarly, if profit is being re-allocated out of 

Ireland, consideration as to how double tax relief will be granted is required and clarity is needed 

on how this will interact with Ireland’s existing foreign tax credit regime.  Reform of Schedule 24 

of the Taxes Consolidation Act 1997 (“TCA”) will be required to accommodate the 

implementation of the OECD Proposals.   Accordingly, this may be an opportune time to further 

consider a move to a territorial regime, as mentioned in Ireland's Corporation Tax Roadmap 

January 2021 Update.  We would support such a move for the following reasons: 
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 Ireland is now one of the few OECD countries that has retained a worldwide tax regime.  

Furthermore, it is clear that many of the EU law changes that have recently been agreed 

(including under ATAD) are designed primarily with a territorial regime in mind.   

 Schedule 24 TCA is one of the most complex parts of the Irish tax legislation, therefore, 

it is difficult and costly for taxpayers to administer.  

 Given the credits currently available under Schedule 24 TCA, a move to a territorial 

regime is likely to be largely revenue neutral. 

(b) Dispute Resolution Proposals 

We welcome the statement in the OECD Proposals that in-scope MNEs will benefit from dispute 

prevention and resolution mechanisms.  However, the details of these mechanisms are to be 

confirmed as limited detail was provided in the OECD Proposals.   

It will be important to understand how these new mandatory and binding tax dispute resolution 

mechanisms will interact with existing dispute resolution mechanisms.  In addition, a clear 

demarcation of what is within the scope of the new mandatory binding dispute resolution 

mechanisms will be important to ensure that the efficacy of the mutual agreement procedure 

and advanced pricing agreement processes are preserved.      

2.2.2 Benefits and challenges for Ireland - legitimate tax competition   

Ireland is one of the most open economies in the world and has benefited greatly from 

globalisation.  Ireland’s corporate tax policy has always been a key component of its strategy in 

attracting and maintaining foreign direct investment.  However, Ireland’s tax framework is just 

one of many factors that has contributed to the economy’s strong performance over recent 

decades.  Continued feedback from MNEs operating in Ireland illustrates that tax is far from the 

most critical factor for foreign direct investment into Ireland and continued investment.  MNEs 

look to Ireland for its young and educated talent pool and access to the EU and so operations 

in Ireland have a substantial and material presence.  

In the event of substantive changes to Ireland’s existing tax policy as a result of the OECD 

Proposals, Ireland will need to ensure that its tax regime remains best in class. It will be 

important that Ireland remains competitive and puts in place incentives both from a tax and non-

tax perspective that come within the parameters of the agreed global and EU framework.  In this 

context, current important incentives such as the R&D tax credit will need to be revisited to make 

sure these regimes are as broad as possible within the scope of any global agreement and EU 

limitations and, importantly, that they are easy and efficient to manage from an administrative 

perspective.   

In addition, the high rate of tax on individuals can be prohibitive for companies deciding where 

to base their business.  While there are certain domestic employment incentives (SARP) for 

employees relocating, not all relocating employees will be able to meet the income thresholds 

for those incentives.  Consideration of appropriate incentives within the scope of the agreed 

framework should be considered as part of Ireland’s overall tax policy.  

Ireland will also need to continue to expand its tax treaty network to reflect specific trading 

relationships it has with different countries, while remaining cognisant of that fact that it is a 

small open economy in order to facilitate trade and investment.   
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As the OECD Proposals are finalised it is more important than ever that Ireland maintains a 

stable, considered approach to taxation and tax policy.  Ireland cannot afford to lose ground in 

the currently highly competitive global market for foreign investment. In this regard, we welcome 

the establishment of the Commission on Taxation and Welfare which is to “consider how Ireland 

can maintain a clear, sustainable, and stable taxation policy as regards Ireland’s attractiveness 

to foreign direct investment in a changing global taxation environment”. 

It will also be important for Ireland to take the opportunity to overhaul some of the more 

complicated and burdensome aspects of the Irish tax legislation to try and make it easier to 

administer.   

2.3 US Tax Reform Proposals 

The US tax reform proposals as currently drafted would alter GILTI so that it is applied on a 

jurisdictional basis, which would eliminate the current ability to blend the effective tax rate of all 

subsidiaries. The GILTI minimum rate would also shift from 10.5% (13.125% ) to 21%.  Further, 

it is proposed that the substance based carve out in respect of Qualified Business Asset 

Investment would be removed. Absent any further domestic Irish changes, profits earned by 

Irish subsidiaries of US multinationals would in almost all cases be subject to further US tax.  

Depending on the precise mechanics of how effective tax rates are calculated under GILTI (and 

whether that deviates from the Pillar Two model), this could result in significant additional US 

tax arising on Irish profits.  Further details as to how GILTI will actually be altered should be 

understood before considering any changes to Ireland’s tax policy.   

The current SHIELD proposals could also have a significant impact in some cases.  SHIELD 

(which would replace BEAT) would deny a deduction in the US for payments made to affiliated 

entities in low-tax jurisdictions.  The low-tax rate would be fixed at 21% initially and would, if 

OECD consensus is reached, be lowered to 15%.  In many cases payments to Irish subsidiaries 

in US MNE structures may not be material, however, Irish headquartered companies could well 

have material adverse consequences in the US if deductions are denied.  It is widely known that 

Ireland hosts many US MNEs, however the flow of investment back across the Atlantic is not as 

widely covered.  Ireland is the 9th largest investor in the US and the total value of the investment 

of Irish origin companies in the US is over US$230 billion, with over 900 Irish companies 

employing 110,000 people in the US.  Current US proposals indicate that SHIELD could be 

'turned off' for  countries which have adopted minimum tax regimes.  Consideration would need 

to be given whether this would influence future changes to the Irish tax legislation.  Again, given 

the remaining uncertainty in respect of these proposals Ireland should continue to monitor the 

changing tax landscape until the final US proposals become clearer. 

2.4 Implementation of OECD Proposal 

2.4.1 Coordinated response and implementation 

There will be a need for central coordination and support to ensure uniform results both in terms 

of implementation and application of resulting legislation under the OECD Proposals.  A similar 

process for the coordination of the domestic enactment (entry into force) and entry into effect 

as applied for the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 

Base Erosion and Profit Shifting would seem the most appropriate way to coordinate 

implementation for Pillar One.   
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2.4.2 Transitional period required 

Upon implementation of any new rules, taxpayers will need to be provided sufficient time to 

prepare any supporting documentation or calculations that may be required.  A transitional 

period with reduced compliance obligations should be considered in order for taxpayers to put 

in place or alter internal systems etc.   

It is also important that stakeholders be afforded an opportunity to review and comment on draft 

Irish legislation.  This should result in fewer unintended consequences and in a regime that is 

more transparent and workable. 

In addition to consulting on draft legislation, taxpayers would welcome draft guidance being 

published by the Irish Revenue Commissioners as early as possible (and ideally at the same 

time draft legislation is made available) for comment.  Taxpayers and advisers would be able to 

provide practical comments on draft guidance and such a collaborative approach should result 

in more useful guidance. 

2.4.3 CCF Engagement 

CCF engagement for certain taxpayers may be required when grappling with the complexity of 

implementing any proposals. 

2.5 Consideration in respect of Ireland’s wider industrial policy  

While the OECD Proposals have a direct impact on the tax position of Ireland, Ireland’s 

response will need to take account of more factors than just taxation.  Ireland will need to review 

the broader competitive landscape and consider what improvements can be made to ensure 

Ireland is a location where business can be done easily and efficiently.  In order to do this, 

stakeholders across all of Ireland’s industries will need to collaborate and work together to 

provide the necessary solutions.   

Ireland, as it has done before, needs to adapt.  In order to maintain competitiveness, Ireland will 

need to ensure that the fundamentals of its successful foreign direct investment programme 

remains, in other words, that Ireland continues to benefit from an educated workforce, a robust 

and reliable regulatory regime that is consistent and business friendly and strong domestic 

infrastructure.  However, improvements can and need to be made in specific areas.  In 

particular, improvements can be made to existing infrastructure and housing policies which are 

key factors to attracting and retaining investment.    

We look forward to having the opportunity to further expand upon the issues noted in our submission 

with you in due course. 

Yours faithfully 

Sent by email, bears no signature 

MATHESON 


