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1. Executive Summary 

While we recognise that further work and detail is required on both Pillar 1 and 2, we would outline the key 
messages noted in our submission as follows:  
 

 We fully support the Government’s consultative approach with respect to key tax developments, and 
support a cautious position with respect to future changes. We are supportive of the continued 
engagement by the Government with the OECD BEPS initiatives with a view to obtaining a global 
consensus on international taxation.  

 Notwithstanding the above, we are also of the view that our 12.5% rate has long been established in 
our law as a keystone of certainty, and any engagement or agreement with respect to either Pillar 1 or 
2 must have regard to the ability of small, open economies to set their own tax rates at an appropriate 
level. However, in the event that an agreement on Pillar 2 ultimately settles on a minimum effective tax 
rate of 15% (and where the 12.5% rate is not accommodated), there are important design and 
implementation factors to be taken into account which are addressed further in our submission.  

 In our view, any further agreement on Pillar 1 and 2 should firstly have regard to US tax developments 
currently working their way through Congress; a coordinated approach to ensure that the OECD 
proposals and the US tax regime (in particular GILTI and the proposed SHIELD rules) operate effectively 
but not concurrently. 

 If compliance with the EU’s Treaty obligations (in particular the freedom of establishment and the free 
movement of capital) is not examined prior to reaching global agreement on the two Pillars in the OECD 
proposals, we would express a concern that this may ultimately result in difficulties at EU level with 
respect to transposing actual changes into law. This should be considered in full prior to reaching 
agreement on the OECD proposals. 

 We would be of the view that any implementation of changes on either Pillar 1 or 2 should be as part 
of a coordinated global effort. In this regard, it would likely be detrimental to the overall 
competitiveness of the EU (and by extension Ireland) where changes implementing either Pillar are 
made ahead of the rest of the OECD jurisdictions. A coordinated, well timed global effort is therefore 
required. 

 The proliferation of unilateral taxes (i.e. DST) in recent years has presented a problem for many MNEs 
and has resulted in increased complexity; accordingly any agreement on Pillar 1 and 2 should be 
contingent on a removal of all such unilateral measures globally.  

 Pillar 1 presents a number of open issues which should be addressed prior to moving to more detailed 
technical work, particularly with respect to scope, nexus and binding dispute resolution.   

 Without prejudice to our overarching comments on Pillar 2 as a whole, we would suggest that the four 
simplification options proposed by the blueprint should be adopted as part of any implementation and 
should be at the election of the taxpayer to make the compliance process as user friendly as possible.  

 The current proposed timeline for implementation of changes under Pillars 1 and 2 would pose a 
challenge for businesses and taxpayers; to the extent that simplification options may be availed of these 
should be considered in full and should preferably not result in an overly burdensome compliance 
process for affected taxpayers.  

 While details as to the design, structure and implementation of rules under Pillar 2 remain open items, 
we would highlight a number of key design features that require careful consideration from an Irish 
perspective. In particular, the blueprint identifies a number of mechanisms for addressing temporary 
differences and the treatment of deferred tax as part of the effective tax rate calculation. Such options 
should be explored in more detail where final design elements of Pillar 2 are to be considered given the 
potentially negative impact such options may have on certain industries prevalent in Ireland.  

 In addition, our existing regime for R&D tax credits and other “innovation” type reliefs should be looked 
to when the final design aspects of Pillar 2 are identified; depending on the structure of the rules it may 
be preferable for innovation to be incentivised through “above the line” amounts, or may necessitate 
changes to certain aspects as to how reliefs and incentives currently operate.  
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 To the extent that Ireland does sign up to the Pillar 2 proposals, Ireland should seek to maintain the 
existing 12.5% rate of tax for taxpayers and businesses which are not in scope for the rules and have not 
met the required size thresholds for same. This should be considered in particular in the context of 
supporting the SME sector in Ireland.    
 

As a final but overarching comment, we recognise the inherent challenges associated with the Pillar 1 and 2 
processes and the changes to the global tax landscape as a result. However we would also be of the view that 
any imminent changes also represent an opportunity for Irish fiscal policy to take stock of our current offering 
both in terms of Ireland’s tax and broader competitiveness. Going forward, the challenge faced is likely to focus 
not only on attracting inward investment and domestic growth but by ensuring the continued presence and 
success of such businesses.  Such a challenge should be addressed through continued investment in other areas 
such as improving our tax competitiveness in key areas and by an increased focus on education, innovation, 
talent and infrastructure. The focus should not only be on attracting inward investment and encouraging 
domestic growth but by positioning Ireland as a favourable location for continued business.  

 
 

 
 

2. Consultation Questions  

1. Do you have views on the broad policy objectives of the OECD international tax proposals?  

 

2. Are there specific implications for Ireland’s corporation tax regime that would arise from adopting 

and implementing the OECD proposals that require particular consideration? What are the benefits 

and challenges for Ireland?  

 

Questions 1 and 2 may be taken together, and we would make a number of key points expanded on below.  

 

The 12.5% rate of corporation tax  

It is long been established that a country can establish its own rate of corporate tax as a sovereign right.  The 

OECD’s approach is seeking to determine a minimum tax rate on a country-by-county basis.  Our 12½% rate has 

been long established in our law as a keystone of certainty.  Therefore we can see why the Government has taken 

the approach it has given as the consultation document itself explains that “while Ireland is not yet in a position 

to join the agreement and, specifically, a global minimum effective tax rate of ‘at least 15%’, the Minister for 

Finance remains committed to the process and aims to find an outcome that Ireland can support. Ireland will 

continue to play our part in reaching a comprehensive and, indeed, historic agreement.”  Therefore we can see 

the rationale for seeking to maintain a nominal rate of corporation tax on trading income at 12½%.  Further we 

can see the objection to any agreement which is not specific on what rate is actually to be adopted given the 

reference to “at least” 15%.  This would suggest that the rate could be amended and compares negatively with 

the certainty approach adopted by Ireland as outlined in the Feedback Statement: “Ireland’s competitive 12.5% 

corporation tax rate has been in place for over two decades and it offers taxpayers and investors the certainty 

required to make long-term investment decisions. It is an important component in our economic policy and has 

contributed towards our success in attracting real investment and employment.”  Therefore we would support 

the Government seeking to arrive at a consensus for an effective tax rate of 12½%.  The commentary in this 

submission around suggested requests for Pillar 1 or two agreements is without prejudice to the above points.   

 

Legal mechanism for implementation and timing  
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 A core challenge of note with respect to both Pillars 1 and 2 arises with respect to the actual legal mechanism 

by which the agreed changes are to be implemented. In particular, we would look to the uncertainty which may 

play out in terms of the US political process; a key challenge will be to ensure that where agreement on either 

pillar is reached, the method for implementation of actual detailed technical changes is coordinated on a global 

level. In our view, it would not be prudent from a competitiveness perspective for Ireland and any other Member 

State to be bound by a Directive implementing a range of changes where due to political pressures in third 

countries (such as the US) similar provisions are not introduced concurrently. If the EU were to move ahead of 

the rest of the OECD members, such a decision could ultimately diminish the competitiveness of the EU (and by 

extension Ireland) as a location for investment. For this reason, we would find the 2023 timeline somewhat 

ambitious.  In addition, such a tight timeframe for implementation (and given the need to ensure sufficient 

guidance and certainty on the operation of the new rules) would pose a significant challenge for business. Both 

blueprints for Pillars 1 and 2 recognise an overarching requirement to reduce compliance costs and time inputs; 

this should be a core objective for any implementation of Pillar 1 and 2 rules.  

We understand that the removal of unilateral measures such as DST is a core factor in reaching global agreement 

on both Pillars 1 and 2; in this regard we would be of the view that it is imperative for all unilateral measures to 

be phased out in full prior to any new OECD based rules coming into effect. In essence, the OECD global solution 

and unilateral DST measures should not operate concurrently. 

 

 
EU law considerations 
 
Para 668 of the Pillar 2 document explains that the chapter dealing with implementation “…does  
not include an analysis on the compatibility of the GloBE rules with other international obligations, such as the 
EU fundamental freedoms”.  This will be a critical part of any implementation of these rules.  The Pillar 2 
document has a number of references to the similarity between the Income Inclusion Rule (IIR) and CFC rules.  
For example, para 411 explains that “The IIR operates in a way that is similar to a CFC rule in that it subjects a 
domestic taxpayer to tax on its share of the foreign income of any controlled subsidiary … The IIR is intended to 
be implemented consistently in every jurisdiction and operate in a way that produces the same overall result in 
order to ensure that an MNE Group is subject to a minimum level of taxation in each jurisdiction that it operates 
regardless of where it is headquartered and without giving rise to the risk of double or over taxation”.   
 
Indeed Para 154 of the Blueprint highlights a difference between the two regimes in that “…the Inclusive 
Framework first considered the possibility of calculating the GloBE tax base using the parent jurisdiction’s rules 
for computing domestic taxable income or the income of controlled foreign companies (CFC). Leveraging the 
existing tax base calculation rules that a country uses for CFC purposes might initially seem to have the advantage 
of facilitating a tax administrations implementation and administration of the rules. However,CFC rules typically 
do not apply to all the subsidiaries in an MNE Group and, when they do apply, they usually only capture certain 
types of low-tax passive income. [Footnote 3 of that chapter explains “The scope of CFC rules vary among 
countries, and, in any case, the design of a CFC rule, even one with a broader scope than described in this 
paragraph, means that such a rule will not be considered similar to GloBE rules.”]  In contrast, the GloBE rules will 
apply to all the subsidiaries in the group and all types of income.” 
 
This is mentioned here in that CFC rules have come before the European Court of Justice in the decision of 
Cadbury Schweppes plc [Case C-196/04] where it was held that the CFC rules under review could restrict the 
fundamental freedoms outlined in the EU treaty where certain conditions were not met. In that instance the 
court held that the fundamental freedom of establishment could be justified where, inter alia, the respective law 
“specifically relates to wholly artificial arrangements aimed at circumventing the application of the legislation of 
the Member State concerned “.   Therefore, an analysis of on the compatibility of the GloBE rules with other 
international obligations, such as compliance with the EU’s Treaty obligations needs to be agreed on an EU basis 
in order to determine whether the GloBE rules require modification.   
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If compliance with the EU’s Treaty obligations is not examined prior to reaching global agreement on the two 
Pillars in the OECD proposals, we would express a concern that this may ultimately result in difficulties at EU level 
with respect to transposing actual changes into law.  
 

Future opportunities for Irish fiscal and tax policy  

These new rules will bring complexity of application and administrative burdens and therefore should such 
agreement become law then every effort should be made to ensure that the rules are made as simple and 
straightforward as possible.  Of course, the main challenge from an Irish perspective is the adverse effect which 
the Government has already highlighted regarding the loss of Corporation Tax Revenue to the Exchequer where 
such agreement to become law.   
 
While both Pillars represent significant challenges, we are also of the view that any imminent changes to the 
international tax landscape presents a unique opportunity for reform of Irish fiscal and tax strategy to ensure 
continued success in attracting investment and growing business. Irish tax and fiscal policy has experienced 
significant success in the past both in terms of attracting inward investment and also in domestic growth and 
outward investment in foreign markets1. Despite the challenges posed by the COVID19 pandemic and Brexit, 
Ireland continues to present a strong offering in terms of foreign investment namely a young, well-educated and 
international workforce, a strong track record of operational excellence in advanced manufacturing and a place 
as a global leader in research capability. The imminent changes that Pillars 1 and 2 may bring about therefore 
present a unique opportunity to reassess and reimagine our existing strategy and tax system and to ensure that 
it is fit for purpose not only to attract investment in the future but to maintain Ireland as the preferred location 
of choice for business activity.  
 
Going forward, Ireland is likely to be subject to increased competitiveness challenges posed by other EU Member 
States. Such a challenge should be addressed through continued investment in other areas such as improving 
our tax offering in key areas and by an increased focus on education, innovation, talent and infrastructure. The 
focus should not only be on attracting inward investment and encouraging domestic growth but by positioning 
Ireland as a favourable location for continued business.  
 
In particular:   

 Consideration should be given to reviewing the existing personal tax regime in Ireland to ensure that it 
is best in class in terms of talent retention, supporting entrepreneurship, and should not act as a barrier 
to growth for companies either in the MNE or SME space;  

 Consideration should be given to removing the higher rate of tax on passive income (25%) entirely or 
where a business is subject to the minimum tax Pillar II requirements.  

 Consideration should be given to the existing R&D credit regime and whether this operates as a “best 
in class” scheme, and taking account of various proposals to enhance the regime that have been 
identified as part of the last public consultation process.  . The R&D credit regime would in particular 
benefit from the removal of restrictions on qualifying expenditure relating to payments to third level 
institutions and subcontractors2, as well as evolving the range of activities that can benefit from the 
regime. Any amendment to the R&D credit regime should of course take into account any specific design 
elements of the Pillar 2 proposal to ensure that the usefulness of such a credit is not unduly eroded 
where a minimum tax proposal is adopted.  

 Rapid digitalisation of Ireland’s visa and permit system would leverage off the learnings from the 
COVID19 pandemic, and would position Ireland as the location of choice for inward investment in the 
future;  

 A root and branch approach to reforming existing tax relief on borrowings, in conjunction with the 
transposition of the interest limitation rules would provide greater clarity and would look to simplify an 
already complex area of law;  

                                        
1 In particular, Ireland is the 9th largest source of inward investment to the United States with over 110,000 
people in the US employed by Irish companies in over 1,000 locations across all 50 states. Source: “Building 
Bridges Better” – American Ireland Chamber of Commerce  
2 Feedback in this area has suggested that the existing restrictions under Irish law would not appear 
competitive in comparison to other EU Member States.  

https://www.amcham.ie/getattachment/News/News-Room/Report-Building-Bridges-Better/Building-Bridges-Better-US-Ireland-Partnership.pdf.aspx
https://www.amcham.ie/getattachment/News/News-Room/Report-Building-Bridges-Better/Building-Bridges-Better-US-Ireland-Partnership.pdf.aspx
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 A review of various reliefs such as Interest as a charge and foreign tax credits under TCA97 Schedule 24 
with a view to simplifying such regimes for affected MNE groups and more generally;  

 Consideration of a foreign dividend participation exemption regime; and  

 It is essential that the corporate tax system as a whole be reviewed in order to ensure that it will give 
entrepreneurial companies the most appropriate reliefs throughout the entrepreneurial life cycle.  
Consideration should be given to making investing in such companies as attractive as possible by e.g. 
extending capital loss relief to investors in EIIS companies.  

 
In addition to considering strategies to encourage and develop inward investment, future opportunities should 
also consider the domestic sector and how to develop this light of a potential fall off in terms of FDI activity. In 
particular, consideration should be given to producing an SME tax roadmap to include amendments in CGT, EIIS 
and other tax measures. Future Budgets and Finance Bills should consider whether the existing range of reliefs 
and incentives operate in a coherent way to create the right environment for domestic growth.  
 

 
3. Are there specific features in the design of the Pillar 1 proposals which, in your opinion, may have 

particular implications for Ireland and our tax policy? 

 

We note that from the consultation document that “Ireland has indicated that it is fully supportive of the Pillar 1 
proposals to re-allocate a proportion of taxing rights to market countries, recognising that the international tax 
framework must evolve to accommodate changes in how business operates in today’s digitalised economy. There 
will be a cost to Ireland for this in terms of reduced corporation tax receipts but, overall, Pillar 1 will bring stability 
and certainty to the international tax framework and will help underpin economic growth from which all can 
benefit”.  For that reason our comments relate to the policy of potential implementation rather than whether 
Pillar 1 should be adopted or not.   
 
There appears to be little detail in the OECD statement on resolving tax disputes that will arise as a result of its 
application. In order to enhance the durability of any rules implemented under Pillar 1, there must be some 
agreement on a form of binding dispute resolution measures with efficiency and responsiveness at its core. An 
over reliance on existing current competent authority processes may in fact take too long, and would not give 
taxpayers the certainty required to make fast paced business decisions.  
 
Overall, in connection with Pillar 1, there remains significant work to be done in connection with fundamental 
issues, which in the interim creates uncertainty of application.  The rules should be clear with as little 
administrative burden as possible to facilitate their implementation which given the work remaining would seem 
to make 2023 an ambitious deadline for implementation.   
 
Amount A  
 
With respect to the scoping for Amount A, we would note that the US proposals of April 2021 would look to 
effectively narrow this scope to the largest and most profitable multinational enterprises. This narrowing is 
welcome in the spirit of simplifying the application of Pillar 1, and would appear to be agreed to based on the G7 
communique of 5 June 2021. However, it remains to be seen whether the final agreement on Pillar 1 will adhere 
to such a narrowing in scope. Accordingly, we would continue to point to a number of open issues with respect 
to scope and nexus, in the absence of any narrowing or simplification.   
 
The first is in connection with its scope of application such that Amount A looks to Automated Digital Services 
(ADS) and Consumer Facing Business (CFB).  While the proposal for positive and negative lists are welcome there 
still remains a significant body of work to achieve certainty of application.   
 
For example, the OECD’s blueprint looks at the area of pharmaceuticals and to the scope of Pillar 1 application 
to all drugs or all drugs with an exclusion for certain prescription based drugs.  The latter is on the basis that 
prescription drugs have specific features that do not fit as easily into the CFB definition.  This is explained in the 
document for such reasons as they are prescribed by physicians or other medical professionals based on their 

https://www.gov.uk/government/publications/g7-finance-ministers-meeting-june-2021-communique/g7-finance-ministers-and-central-bank-governors-communique
https://www.gov.uk/government/publications/g7-finance-ministers-meeting-june-2021-communique/g7-finance-ministers-and-central-bank-governors-communique
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assessment of patients’ needs and delivered as a part of the service of health care and the choice to consume a 
prescription drug is made by a physician, who may prescribe a different drug from the one known to the patient 
because it is better for them etc.  The blueprint notes that these factors could be taken to suggest that the 
consumer relationship between the MNE producing the prescription drug and the consumer is more indirect 
than for other CFB, and as such, prescription drugs could be treated as out-of-scope.  The document notes that 
the “Given the different definitions of OTC and prescription drugs that vary from one jurisdiction to another, there 
could be significant difficulty for an MNE to apply the scope rule, and the Amount A allocation to a market will be 
smaller for those members that take a stricter regulatory approach to prescription drugs”.  As such this would be 
a fundamental defining point for that industry.   
 
Similar uncertainty exists with the Fintech sector.  The Blueprint notes that “Fintech is broadly finance enabled 
or provided via new technologies, meaning the application of new technologies to FS. … Other products and 
services supporting financial activities provided by Fintechs in some areas (hardware, software, middleware) 
remain excluded from banking regulation. That is because these Fintechs are only providing technology to the 
financial sector to perform activities that otherwise would be performed by individuals. Given that regulated 
Fintech firms have a specific status, similar to that of the regulated banking sector, their exclusion appears 
consistent with the policy rationale outlined for FS. These firms should therefore receive a similar treatment to 
regulated banks. However, as the rules in many jurisdictions governing Fintech are at an early stage of 
development, the issue will be explored further. The logic of the approach would not be applicable to unregulated 
Fintech activities”.  The issue of certainty to this sector is crucial notwithstanding the OECD’s 1 July statement 
explains that “financial services” are excluded.  It is not clear as to the extent of that exclusion as regards the 
abovementioned activities.    
 
The Blueprint explains at para 165 that it proposes to base the scope for Amount A on an activities test to include 
ADS and CFB with defined carve outs and the intent is to have Amount A apply to a broad range of businesses 
that generate profits through active and sustained engagement in market jurisdictions. It notes that “although 
considerable technical work has been devoted to the practical, administrative and definitional issues of such an 
approach and good progress has been made, this approach has to date not achieved political consensus”.   
 
In short, there is much to consider on the determination of the scope of “Amount A” in the first instance.  Of 
course, this will determine the amount that gets allocated to other jurisdictions so critical in agreeing such issues.  

 
Similar issues arise on “nexus”.  The OECD statement states that it should be based on monetary thresholds.  It 
is not clear as to the extent that further technical work regarding, inter alia, defining a possible temporal 
requirement (the period over which an MNE will have to satisfy the various nexus tests) as well as the precise 
details of standalone “physical presence” definition based on the commonalities of the UN and the OECD models 
as well as the issue of the connection between the plus factors and the in-scope sales will be progressed.   
 
In addition, the potential inclusion of a local subsidiary or permanent establishment as a ‘plus factor’ to establish 
nexus for consumer facing businesses does not appear to align with the principle that the allocation of taxing 
rights by reference to physical presence is no longer adequate. A nexus based solely on an appropriate sales 
threshold is relatively simple to apply and administer. Incorporating a test for there to be a subsidiary or 
permanent establishment in country is likely to have the perverse effect of encouraging businesses to sell 
through third party distributors and also to encourage tax authorities to look for permanent establishments 
where there is not one under usual Article 5 rules or where a technical permanent establishment may have no 
profits attributed to it. Any additional qualitative plus factors will increase compliance costs – particularly if there 
is a requirement to test whether the activities carried out by a subsidiary or permanent establishment have a 
sufficient connection to in-scope revenues. A new self-standing group permanent establishment definition would 
further increase complexity. Limiting tests based on physical presence to the consideration of subsidiaries or 
permanent establishments that already have corporate income tax filing and reporting obligations in that country 
would help to manage the associated compliance burden.  
 
 
Part 9.2.2 provides for a voluntary mechanism for MNE groups to obtain tax certainty including certainty as to 
whether an MNE group is within the scope of Amount A. While we welcome any measures that would be likely 
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to increase taxpayer certainty and provide greater confidence to businesses in their decision making process, it 
would be critical for MNEs to only have to avail of an early certainty process in rare cases. Where possible, 
guidance as to scope should be harmonised globally, and applied in a consistent manner to avoid uncertainty 
insofar as is practicable.  
 

There are detailed revenue sourcing rules contained in the Blueprint and this is a critical aspect of Pillar 1.  
However the OECD agreement explains that revenue will be sourced to the end market jurisdictions where goods 
or services are used or consumed. It continues that to “facilitate the application of this principle, detailed source 
rules for specific categories of transactions will be developed. In applying the sourcing rules, an MNE must use a 
reliable method based on the MNE’s specific facts and circumstances”.  It is unclear as to the extent of 
development of such rules.  
 
With respect to the administration of Pillar 1, a process whereby a multinational group is required to file the self-
assessment return and documentation package with one lead tax authority, which will then exchange the 
package with all other affected tax authorities, is helpful in streamlining the compliance burden for businesses. 
This approach has generally produced positive results in implementing Country by Country (CBC) reporting under 
BEPS Action 13, and learnings can be taken from the CBC reporting experience to ensure that rules under Pillar 
1 do not result in an overly burdensome compliance process.  
 
 
Amount B  
 
Crucially, there exists currently a differing of opinion with respect to the treatment of Amount B. Specifically, this 
difference of opinion turns on whether the narrowing of scope proposed by the US in April 2021 is to extend to 
Amounts A and B together or just the former, leaving Amount B to be determined on a global basis. Where 
Amount B is to be determined on a global basis and is not limited to the largest and most profitable enterprises, 
then a number of uncertainties arise as to scope.  
 
There are expected to be complexities in determining what constitutes a baseline activity, and what are (or are 
not) routine marketing and distribution activities. The provision of extensive positive and negative lists is helpful, 
but it will not be possible to neatly identify all entities and transactions covered by Amount B. Clear guidance will 
be needed as this is likely to be a potential area for disputes.  
 
As noted in the blueprint (paragraph 655), some Inclusive Framework members have expressed an interest to 
see Amount B first delivered in a pilot programme. Where agreement by October 2022 and implementation by 
2023 is the ultimate goal, we would be of the view that such a pilot programme based on a narrowing scope (i.e. 
a test basis) would be preferable and would likely assist in reaching global consensus on a timelier basis.  
 

4. Pillar 2 proposals include agreeing to adopt an Income Inclusion Rule, an Under-Taxed Payments 

Rule and a Subject To Tax Rule. Are there any specific features of introducing these rules that 

warrant particular attention with regard to their implications for Ireland’s tax code and tax policy? 

 

With respect to Pillar 2, we note from the consultation document that “Ireland has been clear in expressing broad 

support for the agreement on Pillar 2 but also our reservation about the proposed global minimum effective rate 

of ‘at least 15%’”.  

As an overarching comment, an effective rate of at least 15% presents the question of tax sovereignty in Ireland. 

We are of the view that (where adopted) any minimum tax and accompanying rules should respect individual 

jurisdictions tax sovereignty, while also acting to preserve and strengthen economic growth and minimise 

taxpayer uncertainty. We are conscious at this stage that further technical work is yet to be undertaken on the 

more detailed design elements of Pillar 2 with a view to reaching a global agreement.  



OECD International Tax Proposals 

 

11  
 

Our comments on the individual design elements we note below are therefore without prejudice to our 

overarching concerns with respect to the minimum rate as proposed.  

Transitional rules  

On transitional rules, para 318 of the Pillar 2 Blueprint explains that the Inclusive Framework on BEPS considers 
that such rules are needed to minimise the GloBE tax liability effects of losses and timing differences that straddle 
the applicability date of the GloBE rules. It notes that the most accurate approach to addressing these transition 
issues would be to identify an applicable start date for the transitional period and require MNE Groups to 
compute an opening balance of its loss carry-forward and local tax carry-forward as if the GloBE rules had applied 
during the transitional period. It continues that applying the GloBE rules retroactively to prior years could be 
unduly complex and burdensome. It continues that a simplified method could be developed that could produce 
results that reasonably approximate this approach with less complexity and administrative burden and further 
technical work will be necessary to develop a workable solution that provides for appropriate outcomes without 
imposing undue compliance or administrative burdens.   
 
It can be seen from the above that this makes reference to loss carry forward as well as any local tax carry-
forward as if the GloBE rules had applied during the transitional period.  Ireland operates a number of 
corporate tax rates and if these were to be replaced by a 15% rate (in that we suggest that consideration 
should be given to such changes) this consideration would have to be given to carry forward of local taxes paid 
in excess of the minimum tax rate.   
 

Simplification options 

Part 5 of the blueprint refers to four potential simplification options which have been considered by the Inclusive 

Framework. Without prejudice to our overarching comments on Pillar 2 as a whole, we would suggest that the 

four simplification options should be adopted as part of any implementation and should be at the election of the 

taxpayer to make the compliance process as user friendly as possible.  

 

Dual resident entities  

The Pillar 2 blueprint at Paragraph 57 refers to “dual resident entities” in the context of the scope of the GLOBE 

rules and recognises the inherent difficulty where a Constituent Entity is considered a tax resident of more than 

one jurisdiction. Subject to the treaty counterparty jurisdiction, there may be instances where residence may be 

determined by agreement between competent authorities. A practical issue may therefore arise where 

agreement as to the residence of an entity has not yet been reached by the competent authorities by such time 

as calculations underpinning the application of the various rules under Pillar 2 (in particular the IIR and UTPR) are 

required. Taxpayers who seek to apply Pillar 2 and seek to be proactive in meeting compliance obligations should 

not find their efforts frustrated; accordingly we think it reasonable in such cases for any implementation of the 

IIR or UTPR to allow for a “safe harbour” calculation. Where the residence of an entity has not yet been agreed 

before such time as the Pillar 2 calculations are required and applied, it should be open to the taxpayer group to 

determine based on reasonable factors as to the residence of the entity and to apply any Pillar 2 top up amounts 

accordingly. Where a competent authority agreement alters the tax residence of the entity resulting in a true up 

required either in the amount of tax payable or the location, such a true up should be protected from penalty or 

interest. From a policy perspective, a global agreement on such a design feature would be welcome.   

 

Excluded entities and Investment funds  

Paragraph 71 of the Pillar 2 blueprint notes the need to ensure that tax neutral status is maintained for certain 

entities or arrangements such as investment funds, pension funds, government bodies etc. We would agree with 

such an approach, and any agreement on or transposition of the various components of Pillar 2 should ensure 
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that investment funds continue to operate as transparent tax free investment vehicles, with taxation continuing 

to fall on the investors in line with widely agreed existing principles.  

Consideration should be given to protecting the tax neutrality of investment funds to the extent that the fund is 

under the control of a multinational group which is listed on a recognised stock exchange. Such funds are likely 

to be equivalent to widely-held investment vehicles, with a wide range of investors via the share listing. 

 

Covered taxes and the inclusion of deferred tax  

As the calculation of any jurisdictional ETR rests in part on the definition of “covered taxes”, such a term and its 

various components are of utmost importance. The issue of temporary differences in the context of the 

accelerated depreciation of assets is addressed in part 3.3.5 of the blueprint. In particular, we note that the 

blueprint recommends the use of deferred tax accounting to address such issues. While such an approach may 

be feasible, we would be cautious as to adopting this prior to testing the potential impact on stakeholders where 

deferred tax balances (either an asset or a liability) may in fact be prevalent and material year on year.  

An alternative suggestion proposed in the blueprint would instead look to use the tax depreciation rules in TCA97 

rather than the financial accounting depreciation. The use of the tax depreciation figure as determined by local 

tax rules (paragraph 223) should be effective in significantly reducing temporary differences, but would require 

a detailed understanding of the local tax depreciation rules in each jurisdiction in preparing the Pillar 2 

calculations and by tax authorities reviewing those calculations.  

 

The rules will need to clarify whether depreciation on assets not qualifying for tax incentives (a permanent 

difference for accounting purposes) should be added back in calculating the tax base. This would require a group 

to identify how much of its accounting depreciation expense relates to assets qualifying for tax depreciation, and 

how much does not. It is likely that many businesses prepare similar calculations already for deferred tax 

purposes. While this would introduce additional complexity, this may in fact be preferable to what the blueprint 

describes as a “proliferation of IIR tax credits”.  

 

We point out that finding a practically workable solution to the design principle of ensuring that incremental 

taxation does not arise under the GloBE rules on temporary mismatches is of particular importance to Ireland as 

depreciation for tax purposes on certain assets is vital to several leading industries in Ireland, including the 

aircraft leasing industry. In this regard, the approach described in paragraph 223 may be preferable to the 

approach outlined in paragraph 222. 

 

Treatment of R&D tax credits  

The R&D tax credit regime has been noted in previous years as a key differentiator between Ireland and other 

locations for investment. In particular, the Irish American Chamber of Commerce noted in their May 2019 survey 

of members that 78% of respondents recognised the credit as important or critically important for locating R&D 

investment in Ireland. In light of the vital importance attached to the R&D tax credit by industry and taxpayers, 

we would be of the view that the treatment of such a credit should be considered in the design of any Pillar 2 

rules. Further consideration should be given to the R&D tax credit regime in due course, once the final details of 

the Pillar 2 proposals become more advanced to ensure that any regime is best in class and acts to encourage 

innovation and investment in the Irish economy.  

In terms of other incentives afforded to taxpayers based on innovation and R&D, we would note that 

consideration may need to be given to the Knowledge Development Box subject to any future agreement on 

Pillar 2. The operation of the Knowledge Development Box would act to reduce the taxable profits of a company 

subject to certain conditions and would ultimately result in a reduction in the covered taxes suffered for a given 
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year. By contrast, the denominator (i.e. the profit before tax per the accounts) would likely remain unchanged 

and thus a company claiming KDB may show an ETR of below the expected minimum. This would seem an unusual 

outcome given the intention behind the KDB to provide an incentive for companies to engage in innovation while 

adhering to specific substance requirements. Subject to the ultimate design of the Pillar 2 rules, consideration 

should be given to ensuring the KDB achieves its aims.  

 

Treatment of intercompany transactions  

Paragraph 261 of the blueprint provides that jurisdictions may permit the elimination of transactions between 

Constituent Entities resident in the same jurisdiction. The paragraphs preceding this would seem to identify that 

intercompany transactions would eliminate over time but there may be cases where there is an asymmetry. 

Further detail may be required as part of the advanced design phase for Pillar 2 to clarify what is meant by the 

elimination of transactions between Constituent Entities and whether this is expected to go beyond purely 

consolidation adjustments for accounting purposes. Any requirements to eliminate such transactions should 

ideally be kept to a minimum to avoid excessive “reworking” of the source data taken from the MNEs Country 

by Country report. It is expected that transactions for the most part between Irish entities should not result in 

an excessive level of asymmetry (i.e. in general terms the income in one should be treated as an expense in the 

counter party etc.) and therefore an excessive requirement to eliminate intercompany transactions could prove 

to be an overly burdensome task in the overall compliance process for Pillar 2.  

 

Timing of the undertaxed payments rule (UTPR)  

We understand from the Pillar 2 blueprint that the UTPR is to act as a backstop, and operates akin to a hybrid 

rule to deny deductions for payments in cases where the IIR cannot be used. As any top up tax allocated as part 

of the UTPR is to be determined by reference to the difference between the agreed ETR and the actual ETR in 

the jurisdiction in question, but the latter ETR is to be identified based on financial information contained in the 

MNE Country by Country report. A practical point therefore arises with respect to timing which may be best by 

way of an example. In an Irish context, an MNE with a year end of 31 December 2020 will prepare their Country 

by Country report by 31 December 2021 for the preceding year. However, the Irish constituent entities within 

the MNE group, also with a year end of 31 December 2020 would be expected to prepare and file their 

corporation tax returns (Forms CT1) on or before 23 September 2021. This leaves an open question as to how 

the UTPR is to be applied in instances where an Irish resident company makes a payment to a low taxed 

Constituent Entity, as information regarding the applicable top up tax may not be available at the point at which 

the Form CT1s is being prepared and filed. Consideration may need to be given to either a filing extension to 

allow for UTPR allocations to be made, or to allow for a top up or supplementary filing within a reasonable 

timeframe after the due date for the Country by Country report.  

 

We note that part 4.2.2 of the blueprint outlines a carry forward adjustment mechanism to address the effect of 

post filing tax increases and decreases in subsidiary jurisdictions on the IIR tax liability and carry forwards; 

consideration should equally be given to the UTPR and how the rules may apply post filing of the tax return.  

 

Subject to Tax rules (STTR) and treaty relief  

With respect to the interaction between the STTR and treaty relief, we note the proposed treatment of the credit 

method provided for in relevant tax treaties in instances where the STTR applies, such that the credit would 

either be denied or only partially allowed to bring the nominal tax up to the STTR trigger level. The blueprint (at 

paragraph 662 onwards) notes the risk of temporary over taxation if the source jurisdiction applies contingent 

withholding tax rates at higher rates at the point of payment and requires the recipient entities to file claims for 
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treaty relief and repayment after year end. The blueprint provides that the STTR will apply to payments of 

interest and royalties, in addition other payments including guarantee, brokerage fees or payments for the supply 

of marketing, procurement or other services. In general existing provisions for double tax relief only extend to 

interest, royalties, dividends and branch profits. To the extent therefore that the level of withholding tax applied 

at source exceeds the STTR trigger level and “treaty relief” is to be claimed to bring the tax suffered in line with 

the agreed amount, this may require amendment to the relevant tax treaty to provide for same.  

Such administrative considerations are noted in the blueprint and a number of solutions proposed. While we 

appreciate that further technical work is required in this respect, from a policy perspective any solution reached 

should be capable of being administered quickly and with relative ease. For example, current experience would 

suggest that in cases of withholding tax being suffered in excess of agreed treaty rates it may be difficult for Irish 

taxpayers to obtain refunds from foreign tax authorities; as such an agreed standard operating procedure and 

turnaround time for refunds should form the basis of any agreement on the administration of the STTR.  

 

STTR and materiality  

With respect to the further design elements of the STTR, we note that the blueprint presents the possibility of 

setting a materiality threshold3 below which the payment in question should not be in scope. We would be of 

the view that setting a materiality level and the exclusion of SMEs from the scope of the STTR would be practical 

steps to mitigating any compliance obligations. All corporate taxpayers in Ireland are now subject to the anti-

hybrid rules introduced in Finance Act 2019; the imposition of a further compliance obligation in the form of the 

STTR would impose an undue burden on smaller groups whose intercompany payments present, in general, low 

BEPS risks.  

 

 A number of options4 for such materiality are presented by the blueprint including by reference to the size of 

the MNE, the size of the payment or on a ratio basis. While we note that further technical work is expected to 

be undertaken to identify an appropriate materiality threshold, we would express the overall view that any 

threshold set should focus on ease of application and should not require the MNE to engage in a complex 

compliance process prior to determining whether the payment in question falls within scope of the STTR.  

 

Substance based carve out   

A carve-out based on a return to tangible assets and payroll costs would benefit only a specific subset of low-

margin businesses. It also creates an odd distinction between asset-intensive businesses and others with fewer 

tangible assets, whose value is driven by capital (including regulated capital for financial services businesses) or 

intangible assets. How does the policy rationale of a global minimum tax sit with environmental policies when it 

incentivises resource-heavy tangible assets through low-taxes? It is possible that low percentage margins will 

mean that the carve-out is so narrow in scope, and will apply to such limited profits, that the additional 

complexity involved in implementing the rule could outweigh its usefulness. Businesses should be able to opt 

out of the exemption if they conclude that the costs outweigh the benefits. 

 

Furthermore, the substance based carve out also disproportionately advantages countries that have capacity 

both in the labour market (in the case of the payroll component) and in the real estate market (in the case of the 

tangible asset component).  No regard is had in the design of the substance based carve out for the fact that in 

many MNEs, real value is in fact driven by intangible as opposed to tangible assets; the carve out therefore would 

appear to ignore the results of Actions 8 – 10 of the BEPS project and the recognition that value is correctly 

                                        
3 Paragraph 623 onwards  
4 Paragraph 627 onwards  
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attributable to intangibles. We are of the view that any agreement should take into account the work previously 

carried out with respect to harmful tax practices under BEPS Action 5. As such, a substance based carve out 

applicable to incentive schemes which are shown to be compliant with Action 5 and which have a strong 

economic rationale should form part of the substance carve out. Any suggestion to the contrary which focusses 

solely on payroll costs and tangible asset components would not, in our view, act to incentivise or reward 

knowledge intensive companies.  

 

Lastly, Paragraph 333 in the blueprint provides as follows:  

 “…the MNE will not generally be able to use the carve out to shelter other low tax returns in a particular 

jurisdiction. An MNE can increase the amount of the carve out by shifting more payroll and tangible assets into 

the jurisdiction, but, all other things being equal, increasing investment in these production factors would result 

in a corresponding real increase in the routine returns attributable to those factors and will not allow the carve 

out to shelter excess returns or returns attributable to other factor such as intangible assets”.  

 

This would suggest that the substance based carve out is essentially to be ring fenced and as such cannot be 

taken into account as part of the jurisdictional blending envisaged by the blueprint. It is hard to see how this is 

correct – for example it may be the case the valuable intellectual property rests in Ireland and is held by one 

company in the group while production is undertaken in Ireland by another company. Both companies avail of a 

return on their activities, while the IP is validly held in a separate entity for legal and commercial purposes. 

However, the operation of the substance based carve out would not seem to recognise this and would 

disproportionately impact on companies that have in fact built substance in Ireland to complement the holding 

of intangibles in line with the Actions 8 – 10 recommendations.  

 

We recognise that any widening of a potential substance based carve out would need to be balanced against any 

potential increases to the minimum rate.  

5. Are there any specific issues which should be considered in respect to implications for the Irish tax 

code arising from the GILTI, SHIELD and other US corporate tax reform proposals, with particular 

reference to the significance of US MNEs in Ireland? 

 

A core concern with respect to the recently announced US tax reform proposals centres on the SHIELD proposal 

intended to replace the existing BEAT regime. While it remains uncertain as to whether SHIELD will be passed by 

Congress, it is highly likely to pose a significant challenge to many Irish headquartered groups with inward 

investment into the US. Such challenges are, in our opinion, detrimental to increased investment and business 

confidence as we exit the COVID19 pandemic and look to the future. Where the US tax code implements 

amendments to its existing law for the SHIELD proposals, this would result is significant business and operational 

disruption, and Ireland should in our view consider potential mitigation factors/solutions to lessen the impact 

for internationally minded Irish headquartered groups. An aligned approach as between the US and OCED around 

Pillar II and linkage to the go forward US tax regime, at a lower minimum tax rate of say 15%, would be strongly 

preferred as compared to the current SHIELD proposals (linked with a proposed GILTI rate of 21%).  

 

While we recognise that the most recent proposed changes to the existing GILTI regime have played a part in 

pushing ahead the OECD proposals for reform, we are also conscious that much remains to be done to make 

changes to the existing GILTI regime to bring it in line with the Pillar 2 blueprint (both in terms of an updated 

GILTI rate and country by country calculations).  Such a process is unlikely to be straightforward. Accordingly we 

would be of the view that from an Irish policy perspective, it would be preferable to see what can be achieved 
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by the US Congress in terms of changes to the existing GILTI regime prior to adopting a formal agreement on 

Pillars 1 and 2. In general terms, taxpayers should not be party to the minimum tax rules under Pillar 2 and 

another minimum tax regime concurrently.  

 

With respect to US headed groups including their Irish constituent entities, such groups should be treated as 

being subject to an equivalent income inclusion rule at the level of the ultimate parent entity. Where the 

application of the GILTI rules does not result in a top up amount payable by the parent entity then we are of the 

view that this should not require the IIR or UTPR to be substituted in (i.e. where due to the nuances of the GILTI 

rules, no additional top up tax is levied then we are not of the view that the IIR/UTPR should step in to be 

considered as a secondary regime).  

 

With respect to non US headed groups, consideration will need to be given to the interaction between GILTI and 

the OECD proposals. This will be of interest namely to Irish domestic groups with an international footprint 

including in the US, who will look for certainty as to how GILTI in their US intermediate companies is to interact 

with the OECD rules. One accommodation which may be made would treat the GILTI tax paid by intermediate 

holding companies as a “covered tax” for the effective tax rate calculation, attributable to the underlying low 

taxed entities on which the GILTI charge is calculated. This may prove easier to apply where GILTI moves to a 

jurisdictional as opposed to global basis; where such a move to a jurisdictional basis is not achieved in Congress 

then such an alteration to the definitions of “covered taxes” may prove more challenging. We would cite this as 

an example of our view that the Inclusive Framework should have regard to US developments and settled law 

prior to reaching a global agreement on the detailed technical design for Pillar 2.  

 
6.  Are there specific considerations of particular significance that should be taken into account in 

deciding how any final agreement should be implemented? 

7. Are there any further considerations that should be taken into account, including in respect to 

Ireland’s wider industrial policy arising from the OECD proposals? 

 

Questions 6 and 7 may be taken together, and we would reiterate our comments previously outlined with respect 
to the overall approach with respect to both Pillars. Overall, there remains a significant body of work on both 
pillars prior to reaching any agreement on the detailed technical architecture of any future rules. As noted earlier 
in this submission all comments are without prejudice to the Government’s approach of seeking to bring about 
a minimum rate of 12½%.  If a Pillar 2 approach were to be adopted then consideration should be given to 
bringing about one rate of corporation tax of 15% for affected MNE groups.  This should reduce the complexity 
of the regime.  
 
We would agree that Ireland should continue to engage proactively with the process and to be part of the global 

discussions on both pillars. However, in reaching any final agreement it is vital that taxpayer certainty and 

business confidence is at the forefront of any discussions and a recognition of the importance of building a 

knowledge intensive economy.  

 

 


