
 
 
 

Irish Funds Industry Association Company Limited by Guarantee trading as Irish Funds  
Registered in Dublin No.339784 VAT No. IE6359784T Directors: P. Lardner, L. Kealy, Y. Connolly 

Consultation of OECD International Tax Proposals  
Tax Division 
Department of Finance 
Government Buildings 
Upper Merrion Street 
Dublin 2, D02 R583 
ctreview@finance.gov.ie 
 
10 September 2021 
 
Dear Sir/Madam, 
 
 
Consultation of OECD International Tax Proposals  
 
Irish Funds welcomes the opportunity to provide comments on Consultation of 
OECD International Tax Proposals. 
 
The Irish Funds Industry Association (Irish Funds) is the voice of the funds and asset 
management industry in Ireland. Founded in 1991, Irish Funds represents fund 
managers, depositaries, administrators, transfer agents, professional advisory firms 
and other specialist firms involved in the international fund services industry in 
Ireland. 
 
Irish Funds’ more than 145 members service or manage in excess of 14,000 funds 
with a net asset value of €5.3 trillion. Irish Funds objective is to support and 
complement the development of the international funds industry in Ireland, ensuring 
Ireland continues to be a location of choice for the domiciling and servicing of 
investment funds. 
 
We look forward to continued collaboration with the Department of Finance on this 
subject matter as it applies to the Irish funds industry, and we would be happy to 
discuss any of our responses to the questions raised. In the meantime, if you have 
any queries, please do not hesitate to contact us. 
 
Yours sincerely, 
 
 
Aoife Coppinger 
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1. INTRODUCTION 
 
Irish Funds wishes to respond to the following questions raised in the Consultation: 
 
Question 2: Are there specific implications for Ireland’s corporation tax regime 
that would arise from adopting and implementing the OECD proposals that require 
particular consideration? What are the benefits and challenges for Ireland? 
 
Question 4: Pillar Two proposals include agreeing to adopt an Income Inclusion 
Rule, an Under-Taxed Payments Rule and a Subject To Tax Rule. Are there any 
specific features of introducing these rules that warrant particular attention with 
regard to their implications for Ireland’s tax code and tax policy? 
 
Question 6: Are there specific considerations of particular significance that should 
be taken into account in deciding how any final agreement should be 
implemented? 
 
Our comments below (which addresses these three questions jointly) relate to the 
implications for the Irish funds industry arising from the Pilar Two proposals and, in 
particular, the proposed exemption for certain investment funds.  
 
2. PILLAR TWO & INVESTMENT FUNDS 
 
In principle, the Pillar Two proposals would require Ireland to impose taxation on all 
tax-exempt Irish funds under the Global Anti-Base Erosion (“GloBE”) rules and 
could also result in Irish funds suffering more foreign taxation under the Subject To 
Tax Rule (“STTR”).   
 
If this were to occur, it would have an enormously negative effect on the industry 
and would have a substantial negative impact on the Irish economy generally.  A 
major contraction in the Irish funds industry would likely follow the imposition of 
such taxation and it is likely that there would be a significant and permanent 
downturn for all participants in the industry (such managers, administrators, 
custodians, legal advisors, accountants, etc.) resulting in widespread job losses 
and lost revenue for the exchequer.  In addition, the resulting capital flight would 
mean a significant contraction in the availability of financing for Irish business and 
for the government itself thereby hampering growth and Ireland’s recovery. 
 
However, the Pillar Two proposals suggest that certain entities should be excluded 
from the scope of application of the GloBE rules and the STTR.  These “Excluded 
Entities” include investment funds (as well as pension funds, sovereign wealth 
funds, government bodies, international organisations, and non-profit 
organisations).  
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We strongly support the proposed exclusion of investment funds from the 
application of the Pillar Two proposal. Nevertheless, in our view the nature and 
framing of the proposed exemption needs to be revised in a number of important 
respects.  Otherwise, the proposed exemption (as currently drafted) may be 
insufficient to protect the Irish funds industry thereby triggering the negative 
consequences for the industry and for the Irish economy alluded to above. 
 
In order to give context to our observations, it is important to understand why these 
entities are to be exempted from the Pillar Two proposals. In this regard, the stated 
rationale for these exclusions is that these types of entities have a particular 
purpose and status under the laws of the jurisdiction in which they are created 
which is likely to result in them not being subject to tax in order to preserve a 
specific intended policy outcome.  The proposals confirm that such tax policy 
objectives are not inconsistent with the tax policy objectives of the GloBE and 
STTR rules and do not create a competitive distortion that would undermine those 
tax policy objectives. Moreover, it is accepted that subjecting the income of such 
entities to tax under the Pillar Two proposals would undermine the domestic policy 
objectives without furthering the tax policy objectives of the Pillar Two proposals. 
 
The Pillar Two proposals also acknowledge that “[t]he need to preserve the tax 
neutrality in respect of investment funds is a widely recognised principle that 
underpins the design of the international tax rules” and that this is “to allow 
collective investments to be made through the fund without imposing any additional 
tax burden on the investment return”.  The proposals state that this policy goal is 
relevant across all types of investment funds, including widely held collective 
investment vehicles such as mutual funds, as well as alternative investment funds 
generally open to a smaller group of investors.  
 
The proposals acknowledge that tax neutrality of an investment fund does not 
mean that the investment returns earned by the fund go untaxed because the 
source country of the fund’s income and gains may impose taxes and a further 
layer of taxation may be imposed in the hands of the ultimate investor either on 
distribution or as the investment return accrues.  The proposals state that the “[t]he 
neutrality of funds is a specific and generally supported tax policy rationale, which 
would be undermined if the GloBE rules were applied to the income of the fund 
resulting in an otherwise tax neutral investment vehicle being subject to an 
additional layer of taxation under the laws of another state”.  
 
In summary, the Pillar Two proposals acknowledge and support the tax neutrality 
of investment funds and admit that imposing taxation on investment funds under 
these rules would not advance the objectives of Pillar Two.   While we agree with, 
and endorse, this rationale, we have a number of concerns about particular 
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aspects of the proposed exemption for Excluded Entities in general and for 
investment funds in particular.  We have set out our concerns below along with our 
recommendations of the changes the Irish Government should pursue during 
future negotiations. 
 
3. UPE REQUIREMENT 
 
The proposed exemption from the application of Pillar Two for Excluded Entities, 
such as investment funds, only applies where the Excluded Entity would otherwise 
be the group’s ultimate parent entity (“UPE”) i.e. the uppermost entity into which 
the results of subsidiary entities would be consolidated for accounting purposes. 
Thus, this exemption would not apply to an investment fund that is not the UPE of 
its group. Furthermore, it is unclear if an investment fund which is consolidated into 
a parent company which is, itself, an Excluded Entity, whether the exemption will 
apply. 
 
The UPE requirement is problematic because an investment fund might be 
consolidated into a non-Excluded Entity in a number of situations. For example, an 
insurance group could consolidate a non-wholly owned fund into which it has 
invested. As the exemption would not apply in such a case, the insurance company 
and the investment fund could be subject to the GloBE rules on the fund’s profits or 
subjected to the STTR.  
 
We do not believe there is a good policy reason for such an outcome and the UPE 
requirement is not consistent with the stated objectives for the Excluded Entities 
exemption. Consequently, we recommend that the Excluded Entity definition 
should be amended to eliminate the UPE requirement. 
 
We also note that requiring an Excluded Entity to be a UPE is inconsistent with the 
treatment of wholly-owned holding companies as Excluded Entities (discussed 
below). This is because, by definition, a holding company will not be a UPE. Thus, 
if a holding company can qualify for the exemption from Pillar Two where it is not a 
UPE, it follows that a similar approach should be applied to the investment fund 
which owns it. 
 
4. INVESTMENT FUND QUALIFICATION CRITERIA 
 
The Pillar Two proposals define an investment fund as an entity or arrangement 
that meets all of the following criteria: 
 
(a) it is designed to pool assets (which may be financial and non-financial) from 

an Excluded Entity or a number of investors (at least some of which are not 
connected); 
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(b) it invests in accordance with a defined investment policy and/or to reduce 
transaction costs and research and analytical costs and/or to spread risk 
collectively; 

(c) it is primarily designed to generate investment income and/or gains or 
protection against a particular or general event or outcome; 

(d) investors have a right to return from the assets of the fund, or income 
earned on those assets, based on the contributions made by those 
investors; 

(e) the fund, or the management of the fund, is subject to the regulatory regime 
for investment funds in the jurisdiction in which it is established or managed 
(including appropriate anti-money laundering and investor protection 
regulation); and 

(f) it is managed by fund management professionals on behalf of the investors. 
 
We have concerns that some of the above criteria (in their present form or, in some 
cases, in any form) are inappropriate and may be detrimental to Ireland and its 
funds industry. As such we have set out below a number of areas where we 
recommend that the Irish Government seek to alter these criteria. 
 
POOLING OF ASSETS 
 
The framing of condition (a) suggests that there must be a “pool” of assets.  We 
submit that there is no policy reason why a fund should hold more than one asset.  
It is not uncommon for a fund to hold a single, large asset and we do not believe 
that facilitating this would undermine the purpose or intent of the Pillar Two 
proposals. Consequently, we recommend that references to pooling assets are 
removed. 
 
INVESTORS 
 
Condition (a) also requires that there are multiple, unconnected investors or that 
the investor is an Excluded Entity.  No definition is offered as to how many 
investors would be sufficient. 
 
We believe that unless this requirement is implemented with care, it risks excluding 
many investment fund structures from the exemption.  If a carefully balanced 
approach is not adopted, large institutional investors might be excluded 
notwithstanding that those investors might be ultimately owned by many persons.  
For example, a PLC might hold investments through an investment fund as might 
an insurance company holding investments for the benefit of policy holders. 
Indeed, one fund might hold investments in another fund.    
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In addition, from a practical perspective this requirement could be difficult to apply 
without further modification because, for example, during the initial seed period or 
the wind-down period the fund may only have one investor. Thus, the fund might 
not have more than one investor even if the fund generally would have multiple 
investors over its life. 
 
Consequently, if this condition is to remain we recommend that it is applied with 
reference to the ultimate level of ownership (similar to how Ultimate Beneficial 
Owners are identified for anti-money laundering purposes), such that funds which 
are ultimately widely held are not inadvertently excluded, we also recommend that 
a ramping up and winding down exemption be applied. Moreover, for umbrella 
platforms with sub-funds, each sub-fund should be considered a separate entity 
and the investment fund definition should be revised to include sub-funds. 
 
CONTRIBUTIONS BY INVESTORS 
 
Condition (d) requires that investors have a right to return from the fund based on 
the contributions they make to the fund.  In this regard, it is common for managers 
of funds to be entitled to a carried interest in the fund for which they may not be 
required to make a financial contribution / investment.  Consequently, we 
recommend that this element of the condition be removed. 
 
REGULATION 
 
Condition (e) provides that the fund or its manager be subject to a regulatory 
regime for investment funds in the jurisdiction in which it is established.  While it is 
the case that many Irish fund vehicles are subject to a specific regulatory regime, it 
is not clear why regulatory status is relevant.  None of the elements of the rationale 
for the exclusion for funds referred to above turns on, or is affected by, the 
regulatory status of the vehicle.  Consequently, this condition has been included 
without any rationale or explanation and does not advance the objectives of Pillar 
Two.  Moreover, the requirement is vague inasmuch as any entity which might be 
used as a fund vehicle will be subject to various statutory requirements in respect 
of its operation but these may not be framed or described as a separate “regulatory 
regime” even though they have the same effect as a separate regime. 
Consequently, we recommend the removal of this condition in its entirety.   
 
MANAGEMENT 
 
Condition (f) appears to preclude the possibility of a self-managed fund.  As you 
will be aware, Ireland’s fund regime (in line with EU rules) permits self-managed 
funds.  Consequently, we recommend that this condition is modified so as to allow 
self-managed funds to qualify.  
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5. SPECIAL PURPOSE ENTITIES 
 
In the Pillar Two proposals, the definition of investment fund is extended to include 
any entity or arrangement that is wholly-owned or almost exclusively owned, 
directly or indirectly, by one or more investment funds or other Excluded Entity 
provided that it does not carry on a trade or business but is established and 
operated exclusively or almost exclusively to hold assets or invest funds for the 
benefit of such investment funds (or other Excluded Entity). 
 
While this extension is helpful and logical, it will be important that a common 
understanding of the “trade or business” criteria is adopted as these terms can 
have very different meanings in different countries.  For example, a holding 
company might be said to have a business of making and holding investments in 
other companies yet it seems clear that it is intended that such an entity should 
qualify from this extended definition.  This is illustrated by the statement in the 
proposals that says: “[a]n entity or arrangement would not be treated as carrying 
on a trade or business if all or substantially all of its income is comprised of passive 
income (such as dividends, interest, and capital gains).”  Consequently, we 
recommend that this proviso is modified to refer to active, commercial trading 
activities and to state that does not exclude investment businesses. We think it 
would also be beneficial to provide a “white list” of activities that could be carried 
on by such an entity without it adversely affecting its ability to qualify for the 
exemption. This might include: 
 
— administrative, human resources, and IT support 
— procurement assistance 
— short-term lending support (including participation in cash pooling 

arrangements) 
— asset management and stewardship activities 
— credit services 
— other financing activities 
 
In addition, we recommend that clarity is provided into the meaning of “almost 
exclusively owned” and, in this regard, we suggest that the threshold for being 
“almost exclusively owned” is set at 75 percent or more. In the alterative, the 
ownership requirement could be removed and, instead, an investment fund could 
be defined to include any entity “with a main purpose of holding assets or investing 
funds” for an Excluded Entity. 
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6. MAINTAINING TAX NEUTRALITY OF INVESTMENT FUNDS  
 
As noted above, the Pillar Two proposals acknowledge and accept the principle of 
tax neutrality for investment funds. On this basis, to preserve that neutrality, any 
tax imposed under Pillar Two should be applied at the investor level.  Such an 
approach will also ensure minority investors do not bear a tax burden in respect of 
the investment in an investment fund where that tax arises due to the status of 
another investor e.g. an investor which consolidates the fund (which, under the 
current proposals to impose tax at the level of the fund, will be the case).   
 
In applying this principle to an investor in an investment fund which is treated as 
the UPE (because its interest in the investment fund must be consolidated in its 
financial accounts), the investor could be deemed to be in receipt of a 
proportionate allocation of the investment fund’s income and gains.  This treatment 
should ensure that due regard is given, in applying under the GLoBE rules, to the 
type of investor and how that investor is taxed in its home jurisdiction.  
 
It follows that all tax paid by an investor, directly and indirectly, should be taken into 
account in determining its ETR for this purpose. In this regard, tax may be paid by 
the investment fund (either in the country where it is tax resident or in the 
jurisdiction in which it has investments) and by the investor on its investment 
return.  We submit that Pillar Two’s objectives would not be advanced if an 
investor’s aggregate direct and indirect tax burden is not taken into account.  
 

 

 


