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Submission to Department of Finance Consultation on OECD International Tax proposals. 

From Jim Stewart. 

Adjunct Professor, Trinity Business School 

This submission has three main sections:- (1) A summary of the origins and reforms of the 

OECD Base Erosion Profits Switching process; (2) Reasons why the Irish Government should 

agree to a minimum corporate tax rate of ‘at least 15%; (3) Why a minimum corporate tax 

rate is central to OECD Pillar Two reforms. 

 

(1) Origins and Reforms of BEPS Process 

The origins of the OECD Base Erosion Profit Switching (BEPS) reform process have been 

attributed to a meeting of the G20 in 20121. The OECD BEPS Action Plan was strongly 

endorsed by the G20 in 20132 . 

OECD reforms under the BEPS process have consisted of 15 separate action plans3 

(https://www.oecd.org/tax/beps/). 

The Department of Finance consultation document describes OECD BEPS reforms as “the 

most significant changes to the international tax framework for a century” and are  “likely to 

be transformative” with regard to how international corporate tax systems operate. 

A number of actions have resulted in very useful reforms and have been transposed into EU 

Directives, for example an anti-tax avoidance directive’ and Country - by - Country reporting. 

This latter reform has been made particularly useful by the  recently agreed EU directive that 

country -by -country reporting data will be made publicly available.   

 

These reforms including the implementation of Mutual Agreement Procedures (MAPS),  are 

very important in reform of international corporate tax and in profit reallocation in line with 

the OECD BEPS principle that “profits are taxed where economic activities take place and 

value is created”. 

  

It is very likely the process of reform of international tax will continue in future years as 

rules evolve and new measures are introduced to deal with specific issues either within 

the European Union or by an individual country.  

In particular OECD rules on transfer pricing and their impact on profit allocation are likely 

to receive particular attention from many countries both developing and developed. It is 

                                                           
1 G20 Leaders Declaration Los Cabos, Mexico, June 19, 2012, par. 48;  U.S. Senate Joint Committee on 

Taxation, Background, Summary, and Implications of the OECD/G20 Base Erosion and Profit Shifting Project 

(JCX-139-15), November 30, 2015, pp. 8-9. 
2 G20 Leaders' Declaration September 6, 2013, St Petersburg, par. 50-52. 
3 OECD BEPS Actions, available at https://www.oecd.org/tax/beps/beps-actions/ 
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likely that in future, reforms will be based to a greater extent on formulary apportionment 

and a common tax base, as in proposed EU reforms4. 

Some other reforms remain to be agreed.  These reforms relate to issues relating to the 

taxation of the digital economy and hard to tax profits from intellectual property.  

In October 2020 the  OECD proposed a two pillar approach to problems of taxing the 

digital economy. Pillar One proposals related to a limited number of companies – those 

with sales above $750 million, in the digital sector (but excluding business services) 

(approx. 2300 firms)5. These reforms are likely to have relatively low corporate tax 

allocation effects. Pillar Two proposals largely centre around the introduction of a 

minimum corporate tax rate. 

 A slightly modified version of Pillar One and Two proposals were agreed by 131 

jurisdictions at an OECD/G20 Inclusive Framework Meeting  on July 1 20216. Subsequently 

two further countries agreed to the revised proposals  

Ireland is one of six countries that has not agreed to the OECD/G20 revised proposals.  

 

(2) Why Ireland Should Agree with Proposed Pillar Two Reforms  

The Irish Government has stated that they fully accept Pillar One proposals, but will not agree 

to proposals for a minimum corporate tax rate7. 

Ireland should agree in full to the statement agreed by the G20/OECD on July 1st, including 

the introduction of a minimum corporate tax rate of  ‘at least 15%. 

The Minister for Finance stated his reasons for opposing a minimum corporate tax rate on 2st 

April 2021. These are that small countries need to use tax policy to compensate for factors 

such as lack of scale and industrial heritage and that tax competition is a “legitimate 

objective”8. 

These are not convincing arguments. Many small countries (Denmark and New Zealand for 

example) are not accused of being tax havens.  ‘Industrial heritage’ such as ship building, coal 

mining and steel production are often economic liabilities rather than assets.  Surveys indicate 

that tax rates are not the most important determinant of firm location. 

 

There are several valid reasons for introducing a minimum corporate tax rate in Ireland:- 

                                                           
4 European Commission Brussels, Communication from the Commission to the European Parliament and the 
Council, Business Taxation for the 21st Century, 18.5.2021 COM(2021) 251 final. 
5 OECD Tax Challenges Arising from Digitalisation – Report on Pillar One Blueprint, p. 63. 
6 OECD/G20 Base Erosion and Profit Shifting Project Statement on a Two-Pillar Solution to Address the Tax 
Challenges Arising From the Digitalisation of the Economy 1 July 2021. 
7 Department of Finance Press statement 1 July 2021. 
8 Speech by Minister for Finance, Paschal Donohoe TD, to Virtual Seminar on International Taxation with the 
Department of  Finance, 21  April, 2021. 
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(1).  The tax rate is not the most important variable in investment decision making. 

Ernst and Young (E & Y) surveys regularly show that tax is not the most important decision 

in investment decision making within EU countries.  The most recent survey shows key 

factors are:-  a digital skills base; green leader status; and a skilled workforce9. In deciding 

on a particular location the key factors are stability of the political and regulatory regime; 

reliability and coverage of infrastructure; skills and availability of workforce. 

E. & Y survey  further  states “tax has fallen down the agenda in recent years as a factor that 
determines where businesses locate their operations in Europe”, and that “tax incentive 
schemes will become less of a factor” in determining location decisions10. 
 

Tax is important however for some firms and these are more likely to be relative footloose 

with low domestic linkages.  Because their location decision is largely  influenced by tax 

considerations their location may also be influenced by tax changes over which Ireland 

has no control. 

The most important location factor identified in  the  E& Y survey is political stability. This 

is not possible to ensure without an adequate and equitable tax base to enable 

Government expenditures on infrastructure such as hospitals and schools and social 

spending. 

 

(2).  The key tax incentive to locate in Ireland is not a 12.5% tax rate but rather a tax regime 

that facilitates tax minimisation strategies. For example ‘Double Irish’ and ‘stateless income’ 

tax strategies.  Both these strategies although ended, have been replaced by  a very valuable 

write off of intellectual property assets as shown in Table 1 below. 

 

Table 1 

Capital allowances claimed on Intangible Assets (€billion) 

2014 2015 2016 2017 2018 2019 

2.652 28.871 35.737 38.332 45.365 46.2 
Source:- Corporation Tax Payments and Returns various years, Revenue Statistics  and Economic Research 

Branch.  

Firms may also benefit from a tax credit for R& D expenditure. This amounted to €626 million 

in 2019, most of which accrues to foreign owned multinational enterprises11.  The current 

Irish tax regime also provides other valuable tax concessions for example ‘section 110’ loans, 

and capital allowances for aircraft leasing.  

                                                           
9 EY (2021) “EY Attractiveness Survey, 2021”p. 8, available at  https://www.ey.com/en_gl/attractiveness.  
10 Ibid. p. 48. 
11 Revenue, Corporation Tax 2020 Payments and 2021 Returns, April 2021, p. 17. 

https://www.ey.com/en_gl/attractiveness
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It is also likely that the recently introduced private equity  will facilitate other tax 

minimisations strategies12 

This means that the effective tax rate has been and will remain below the nominal tax rate.  

For example, the effective tax rate for U.S. firms in Ireland for 2017 is 4.4 % using a measure 

of value added from the U.S. Bureau of Economic analysis as the tax base. Using a measure of 

net income (including financial income) the effective tax rate falls to 2.6%13.   

 

For those firms for which tax considerations are important the tax regime is more 

important than the tax rate. 

The importance of the tax  regime is illustrated by  Luxembourg, which has a relatively 

high nominal corporate tax rate of 18%. However the  effective tax rate  is just 0.7% for 

U.S. firms for 2017.  For the Netherlands despite a nominal tax rate of 25%, the effective 

tax rate is 4.9%  for U.S. firms for 201714.  

 

(3).  The Effects of Pillar One and Pillar Two reforms on Corporate Tax Revenues are Uncertain 

Changes in tax Revenue from Pillar One and  Pillar Two reforms are difficult to predict. 

Forecast revenue effects from Pillar One and Two combined amounted to $56-102 billion with 

including $5-12  billion in profit reallocation from Pillar 1 Reforms15.  These forecasts depend 

on numerous assumptions  including the assumption of no “strategic reactions by MNEs and 

governments”16. 

 

Changes are not finalised. For example on July 1st the scope of firms was changed from  a 

focus on digital firms to MNE’s with turnover greater than $20 billion and profitability above 

10% (OECD 2021). There may also be some discretion in relation to interpretation of rules 

amongst different jurisdictions. 

 

Independently of Pillar One and Two proposals, already agreed OECD reforms will result 

in increased income reallocation, particularly with EU Member States, with consequent 

effects on Irish corporate tax receipts. For example reforms, involving greater tax 

                                                           
12 See Arthur Cox, Land of Opportunity, Private Equity in Ireland 2021 and beyond; Dillon Eustace, Taxation of 
Investment Limited Partnerships, March 24, 2021. For a critique of tax and other policies associated with 
private equity see Nicholas Shaxson, “Private equity is draining British business dry”, Guardian Newspaper 27th 
August 2021. 
13 Bureau of Economic Analysis Data for Majority Foreign Owned Affiliates, Table II.F.1 and Table II.D.9. See 
also J. Stewart “CBC Reporting and Measuring Effective Tax Rates, Tax Notes International, vol. 102, no. 9, May 
31st 2021, pp. 1213-1233. 
14 These measures of effective tax rates are derived from IRS, CbC statistics. See Kimberly Clausing, “5 Lessons 
on Profit Shifting from U.S. County-By-Country Data, Tax Notes Federal, vol. 169. November 2020. 
15 OECD/G20 Base Erosion and Profit Shifting Project, Tax Challenges Arising from Digitalisation – Economic 

Impact Assessment, OECD , 2020, p. 15. 
16 Ibid.  pp. 27-29. 
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transparency, Mutual Agreement Procedures (MAPs) and a proposed EU Transparency 

directive which will require MNE’s with sales more than €750 million to publish detailed 

data on profits and tax paid within each Member State17. 

 

Tax change is only one factor influencing profitability and tax receipts of MNE groups in 

Ireland. Anti-competitive measures, regulation and increased difficulty of locating skilled 

employees in Ireland (due to high cost housing, health and other costs) are also important. 

 

(4).  A reduced focus on the tax rate as an incentive to attract FDI will enable Ireland to pivot 

from a tax driven industrial policy to one which places a greater emphasis on a response to 

climate change via a more environmentally sustainable low carbon industrial policy.  

 

A minimum global tax rate will reduce harmful tax competition, in particular a ‘race to the 

bottom’ in tax rates. It will enable a focus away from a tax driven industrial policy. 

 

It will enable countries such as Ireland to focus on factors that for other countries are key 

drivers of economic success, such as sustainable development, infrastructure, policies to 

encourage innovation, a skilled and adaptable labour force.  

Firms may place far less emphasis in  their investment decisions on tax minimisation strategies 

and more on strategies that result in sustainable  increases in value added such as innovation, 

new products, supply chain management and enhancing employee skills. 

In this context the decision of the UK Government to raise the corporate tax rate from a 

current 19% to 25% in 2023 is welcome. Although other UK tax changes could potentially have 

effects on cross border investment location18 . 

 

(5).  A major incentive for locating in Ireland is a flexible policy response to the needs of 

Foreign Direct Investment.  

For example data centres have been granted fast track approval in relation to planning 

permission19. 

The Commission for the Regulation of Utilities is currently considering restrictions on 

connecting new data centres  because of forecast growth in demand for electricity of around 

33% by 203020.  Most of this forecast extra demand is due to data centres. The IDA has stated 

that “Environmental sustainability is a key strategic  imperative for IDA”21.   Yet the IDA 

                                                           
17 See European Parliament press release, “EU lawmakers strike milestone deal for corporate tax 
transparency”, June 1 2021.  
18 HM Treasury, Budget super-deduction 3rd March 2021. 
19 Mason Hayes and Curran, Energy Update, New Planning process for Data Centres, 31 August 2018. 
20 Commission for Regulation of Utilities( CRU),  proposed Direction to the System Operators related to Data 
Centre grid connection, 8th June, 2021, p. 16).  
21 Driving Recovery and Sustainable Growth 2021-2024, IDA Ireland,8th January, 2021,  p. 38. 
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opposes restrictions on data centres  as they are viewed as “critical infrastructure” which 

advances  “Ireland’s position as a strategic international location for IT services”22.  

 
For some firms operating in the digital sector, establishing  an EU located holding company 

means the main regulator is located in Ireland.  Given a resource constraint this necessarily 

means relatively light touch regulation.  This is likely to result in increased regulatory 

intervention from other EU member states as in the recent Whatsap case23.  

 

In addition the European Court of Justice (ECJ) has recently ruled in a dispute between the 

Belgium regulator and Facebook, that national supervisory authorities of Member States have 

rights and powers in relation to infringements of GPDR, even though they are not the lead 

supervisor24. 

 

Such policies are not affected by OECD tax reforms, but may be affected by change introduced 

from other non-tax related EU policies. 

 
(3) A Minimum Tax Rate is Central to OECD Pillar Two Reforms 
  
All MNE’s above a certain size are required to report detailed data on income on a country -
by - country basis to their home country tax authorities. This data will be used to calculate an 
effective tax rate (T/P).  Profits subject to tax below this rate will be required to pay extra tax. 
 
The OECD Pillar Two proposals have a number of rules relating to the allocation of these extra 
tax payments.  
 
Under the Income Inclusion Rule, if an MNEs profits in a source country are below the 
minimum agreed tax, then the home country may apply a top up tax to ensure profits are 
taxed at the minimum rate.  This gives an incentive to the host country to increase taxes, or 
else there is effectively a transfer of taxes to the home country. 
 
The under-Taxed Payments rule is described in Pillar Two as a ‘backstop’ to the Income 
Inclusion Rule. If profits/income have not been subject to the Income Inclusion Rule and they 
have been tax at a rate below the minimum rate, then the source country may apply a top-
up tax.  Pillar Two p. 121 states :- 
 

“The UTPR serves, in part, as a backstop to the IIR and reduces the incentives for tax 

                                                           
22 Submission by IDA Ireland to the Commission for the Regulation of Utilities (CRU) Consultation on ‘Proposed 

Direction to the System Operators related to Data Centre Grid Connection’,  July 2021, p. 3. 
23 Data Protection Commission announces decision in WhatsApp inquiry, Data protection Commission,  

2nd September 2021. 
24 General Data Protection Regulation (GDPR): the Court specifies the conditions for the exercise of the 
national supervisory authorities’ powers with respect to the cross-border processing of data, Judgment in Case 
C-645/19 Facebook Ireland and Others, 15th June 2021. 
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driven inversions by providing a mechanism for making an adjustment in respect of any 
remaining top-up tax in relation to profits of a Constituent Entity that is not in scope of an 
applicable IIR”. 

 
Pillar 2 states that this rule is mostly aimed at intra-group payments. 
 
A key point is that tax collected under UTPR accrues to the host country, whereas tax paid 
under the IIR rule accrues to the home country. 
 
The Subject to Tax rule attempts to protect the tax base of source countries. Pillar Two (p. 
147) states:- 
 

“.. ..the STTR targets those cross-border structures relating to intragroup payments that 

exploit certain provisions of the treaty in order to shift profits from source countries to 

jurisdictions where those payments are subject to no or low rates of nominal taxation. By 

restoring taxing rights to the source state in these cases, the STTR is designed to help source 

countries to protect their tax base, notably those with lower administrative capacities”. 

 
The STTR rule would require changes in tax treaties. As pointed out by BEPS MG countries 
serving as investment hubs and conduits are likely to resist such change25. 
 
These rules are complex and may be subject to alteration in the final OECD agreement in 
October 2021.  
 
The tax effects of both rules are also dependent on  the OECD proposed measure of effective 
tax rates (T/P). It is likely that both the numerator T and denominator P will be subject to 
further refinement. 
 
It is also likely that implementation of OECD Pillar 1 and 2 proposals will result in disputes 
between host and source countries26 
 
The enactment by the U.S. of a ‘Global Intangible Low-Taxed Income’ (GILTI) regime in 2017 

further complicates rules relating to the introduction and allocation of taxing rights from a 

minimum tax. As this tax change was introduced unilaterally, it might be expected that any 

further changes will also be unilateral. 

 

All of these factors mean that there is uncertainty in relation to the final outcome of the most 

recent OECD tax reform proposals. 

 

                                                           
25 BEPS Monitoring Group, Submission to the Public Consultation Document on the Reports on the Pillar One 
and Pillar Two Blueprints, 14 December 2020. 
26 BEPS Monitoring Group, Comments on the ‘Statement on a Two-Pillar Solution to Address the Tax 
Challenges Arising form the Digitalisation of the Economy, July 2021, p. 3. 


