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Part 1 – Preliminary and General 
 

Head 1 – Section 1 – Long Title 
Provides for: 

1. The insertion of Long Title of the Act to read: 
“AN ACT TO AMEND AND EXTEND THE MENTAL HEALTH ACTS 2001 TO 2018; TO 
IMPROVE THE PROVISION OF MENTAL HEALTH SERVICES AND MAKE FURTHER AND 
BETTER PROVISION RELATING TO THE TREATMENT OF PERSONS UNDER THE MENTAL 
HEALTH ACTS 2001 TO 2018; TO ENSURE THAT THE AUTONOMY OF THE PERSON IS 
RESPECTED AND TO PROMOTE THE RIGHTS OF PERSONS SUBECT TO THE MENTAL 
HEALTH ACTS 2001 TO 2018; AND TO PROVIDE FOR RELATED MATTERS.  
 
BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:” 

 
Explanatory Notes: 

1. This amendment reflects Section 2.1 of the Expert Group Review of the Mental Health 
Act 20011, which states “… In that regard, the first action to begin this re-balancing 
process was identified as the need to ensure that the move from paternalism as 
highlighted in the current 2001 Act to revised legislation focused on the autonomy of 
the individual, should be specifically included in the long title to any proposed amending 
mental health legislation.”.  

 
Current Long Title (with proposed changes in red font): 
AN ACT TO PROVIDE FOR THE INVOLUNTARY ADMISSION TO APPROVED CENTRES OF 
PERSONS SUFFERING FROM MENTAL DISORDERS, TO PROVIDE FOR THE INDEPENDENT 
REVIEW OF THE INVOLUNTARY ADMISSION OF SUCH PERSONS AND, FOR THOSE 
PURPOSES, TO PROVIDE FOR THE ESTABLISHMENT OF A MENTAL HEALTH COMMISSION 
AND THE APPOINTMENT OF MENTAL HEALTH COMMISSION TRIBUNALS AND AN 
INSPECTOR OF MENTAL HEALTH SERVICES, TO REPEAL IN PART THE MENTAL TREATMENT 
ACT, 1945, AND TO PROVIDE FOR RELATED MATTERS. [8th July, 2001] 
 
BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS: 
 
Long Title of New Act: 
AN ACT TO AMEND AND EXTEND THE MENTAL HEALTH ACTS 2001 TO 2018; TO IMPROVE THE 
PROVISION OF MENTAL HEALTH SERVICES AND MAKE FURTHER AND BETTER PROVISION 
RELATING TO THE TREATMENT OF PERSONS UNDER THE MENTAL HEALTH ACTS 2001 TO 2018; 
TO ENSURE THAT THE AUTONOMY OF THE PERSON IS RESPECTED AND TO PROMOTE THE 
RIGHTS OF PERSONS SUBECT TO THE MENTAL HEALTH ACTS 2001 TO 2018; AND TO PROVIDE 
FOR RELATED MATTERS.  
 
BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:  

 
1 Further references to the Expert Group Review of the Mental Health Act 2001 will be shortened to EGR or ‘Expert Group’. 
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Head 2 – Section 1 – Short title, collective citation, construction and 
commencement 
Provides for: 

1. The substitution in subsection (1) of ', 2001,' with '202X’. 
2. The insertion in subsection (2) of 'Mental Health Act 2001,' after ‘1961,’ with 'Acts', and 

the substitution of '2001' with '202X'. 
 
Explanatory Notes: 

1. – 2. These amendments reflect all of the legislative changes made to the Mental Health 
Act since 2001.  The Act will be an amendment to the Mental Health Act 2001 and 
referred to as the Mental Health Act 202X. 

 
Current Section 1 (with proposed changes in red font): 
1.—(1) This Act may be cited as the Mental Health Act, 2001 202X. 
(2) The Mental Treatment Act, 1945, the Mental Treatment Act, 1961, the Mental Health Act 
2001, and this Act may be cited together as the Mental Health Acts, 1945 to 20012X, and shall 
be construed together as one. 
(3) This Act shall come into operation on such day or days as, by order or orders made by the 
Minister under this section, may be fixed therefor either generally or with reference to any 
particular purpose or provision, and different days may be so fixed for different purposes and 
different provisions. 
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Head 3 – Section 2 - Interpretation 
Provides for the following amendments to subsection 2(1): 

 
1. The insertion of “Act of 2001” to mean the Mental Health Acts 2001 to 2018. 
2. The insertion of “Act of 2015” to mean the Assisted Decision-Making (Capacity) Act 

2015. 
3. The insertion in the definition of “admission order” of ‘or with section 24(3), as the case 

may be’ after ‘in accordance with section 14’. 
4. The insertion of a new definition, “advocate”, as follows: 

“advocate” means an individual, acting independently of the approved inpatient facility, 
on behalf of a person receiving treatment in an approved inpatient facility, with the 
expressed consent of the person concerned; 

5. The substitution of ‘approved centre’ with ‘approved inpatient facility’, and the 
insertion of a new definition to read: 
‘“approved inpatient facility” means a private and/or publicly operated and/or funded 
inpatient facility for the care and treatment of persons receiving treatment under this 
Act but does not include any of the following: 

(i) a centre registered by the Health Information and Quality Authority; 
(ii) an institution managed by or on behalf of a Minister of the Government; 
(iii) that part of an institution in which the majority of persons being cared for and 

maintained are being treated for acute physical illness or provided primarily 
with palliative care; 

(iv) an institution primarily used for the provision of educational, cultural, 
recreational, leisure, social or physical activities; 

(v) a special care unit; 
(vi) a children detention school as defined in section 3 of the Children Act 2001 (as 

amended);’. 
6. The insertion of a new definition, ‘“approved community mental health services”’, as 

follows: 
‘“approved community mental health services” means services which provide care 
and/or treatment to persons with a mental health condition other than in an approved 
inpatient facility or an approved 24-hour community residence;’. 

7. The insertion of a new definition, ‘“approved 24-hour community residence”’, as 
follows: 
‘“approved 24-hour community residence” means a community based specialised 
residential facility, which is registered by the Commission, providing 24-hour support for 
continuing care and/or specialist rehabilitation and recovery mental health services, and 
providing multidisciplinary team support, to enable community living for persons with 
enduring mental health conditions;’ 

8. The insertion of a new definition, ‘“authorised officer”’, as follows; 
‘“authorised officer” means an officer of the Health Service Executive who is of a 
prescribed rank or grade and who is authorised by the Director General of the HSE to 
exercise the powers conferred on authorised officers in section 9;’, 

9. The substitution in the definition of “authorised person” of ‘71A(2)’ with ‘13A(2)’, and 
the substitution of ‘patient’ with ‘person’. 

10. The insertion of a new definition, “capacity assessment”, to read as follows: 
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“capacity assessment” means, in relation to an adult, an assessment undertaken by a 
suitably qualified mental healthcare professional, as prescribed by way of Regulations 
under this Act, to assess whether a person has the necessary decision-making capacity, 
construed in accordance with section 3 of the Act of 2015, to make a decision in relation 
to his or her admission or treatment, and in relation to a child, an assessment 
undertaken by a suitably qualified mental healthcare professional, as prescribed by way 
of Regulations under this Act, to assess whether a child has the necessary maturity and 
capacity to make a decision in relation to his or her admission or treatment; 

11. The substitution of the following definition for the definition of “child”, ‘means a person 
under the age of 18 years’. 

12. The insertion of a new definition, “Child and Family Agency”, as follows: 
‘“Child and Family Agency” means the Child and Family Agency within the meaning of 
the Child and Family Agency Act 2013;’. 

13. The insertion of a new definition, ‘“civil partner”’, as follows: 
‘“civil partner” means a civil partner within the meaning of the Civil Partnership and 
Certain Rights and Obligations of Cohabitants Act 2010;’. 

14. In the definition of “clinical director”, the insertion of ‘of approved inpatient facility’ 
after ‘director’, and the substitution of ‘section 71’, with ‘section 64D’. 

15. The insertion of a new definition, ‘“code of practice”’, as follows: 
‘“code of practice” includes part of a code of practice and, in relation to a code of 
practice published under this Act means such code as is in force from time to time under 
this Act;’. 

16. The substitution of the following definition for the definition of ‘consultant psychiatrist’:  
‘means a consultant psychiatrist whose name is entered on the Specialist Division of the 
Register of Medical Practitioners maintained by the Medical Council in Ireland and who 
is employed by the Health Service Executive or by a governing body of an approved 
inpatient facility or by an approved inpatient facility and shall for the purposes of this 
Act be disqualified from making any decision, order or any proposal in relation to a 
person— 
(a) if he or she is a spouse or civil partner of the person, or 
(b) if he or she is a relative of the person, or 
(c) if he or she is the applicant;’. 

17. The insertion of a new definition, “decision”, as follows: 
‘“decision” means a decision under this Act concerning the care or treatment of a 
person which includes, but is not limited to, a decision to make an admission or a 
renewal order in relation to the person;’. 

18. In the definition of “examination”, the substitution of ‘, in relation to a 
recommendation, an admission order or a renewal order’ with ‘of any person for any 
purpose under this Act’, the insertion of ‘, perceptions’ after ‘the mood’, and the 
insertion of ‘in order to make a diagnosis or a preliminary diagnosis’ after ‘person 
concerned’.  

19. In the definition of “Executive”, the insertion of ‘(as amended)’ after ‘2004’. 
20. In the definition of “guiding principles”, the substitution in subsection (a) of ‘a person, 

other than a child’ with ‘an adult’, the insertion of ‘and’ after ‘section 4,’, and the 
substitution in subsection (b) of ‘section 25’ with ‘section 82’. 

21. The insertion of a new definition, “intermediate admission order” to read, 
‘“intermediate admission order” shall be construed in accordance with section 14A;’. 
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22. The insertion of a new definition, “intermediate person”, to read as follows: 
‘“intermediate person” means a person (other than a child) who lacks capacity (withing 
the meaning of section 3 of the Act of 2015) and does not meet the criteria for 
involuntary detention in section 8, but requires treatment in an approved inpatient 
facility; or in the case of a child over 16 years of age, means a child who lacks capacity to 
consent to his or her admission and has been admitted with the consent of his or her 
parents, or either of them, or person or persons acting in loco parentis’. 

23. The insertion of a new definition, “intermediate renewal order” to read, ‘“intermediate 
renewal order” shall be construed in accordance with section 15;’. 

24. The insertion of a new definition, “involuntary person”, as follows. 
‘“involuntary person” means, in the case of an adult, a person, including both those who 
do and do not have capacity (within the meaning of section 3 of the Act of 2015), who 
fulfils the criteria for detention in section 8 and has not provided his or her consent to 
admission to an approved inpatient facility; or in the case of a child, a person who fulfils 
the criteria for detention in section 88 and is subject to an order from the Court made 
under section 89(6);’. 

25. In the definition of “legal representative”, the insertion of ‘practising’ after ‘means a’. 
26. The insertion of a new definition, “mental healthcare professional”, as follows: 

‘“mental healthcare professional” means a registered mental healthcare professional 
who is part of a person’s multidisciplinary team and has the required training as 
prescribed by way of Regulations under this Act;’. 

27. In the definition of “mental health services”, the substitution of ‘suffering from a mental 
illness or a mental disorder under the clinical direction of a consultant psychiatrist’ with 
‘living with a mental health condition to include approved inpatient facilities, approved 
24-hour community residences and approved community mental health services’. 

28. The substitution in the definition of “mental illness” of ‘illness’ with ‘disorder’. 
29. In the definition of “Minister”, the deletion of ‘and children’. 
30. In the definition of “parents”, the substitution of ‘and’ after ‘parents’ with ‘, or’, and the 

substitution of ‘1998’ with ‘2017’. 
31. The deletion of the definition “patient”. 
32. The insertion of a new definition, “person in charge”, as follows: 

‘“person in charge” means a mental healthcare professional with the relevant skills, 
knowledge and good character to safely and effectively provide services to people 
residing in a registered mental health facility— 
(a) who is solely employed in carrying on the day to day operations of a registered 

mental health facility concerned, and 
(b) has not less than 3 years’ experience of carrying on the day to day operations of a 

registered mental health facility; 
33. The insertion of a new definition, “a Register”, as follows: 

‘“a Register” means a Register of approved inpatient facilities or a Register of approved 
24-hour community residences or a Register of approved community mental health 
services and cognate words shall be construed accordingly;’. 

34. In the definition of “registered nurse”, the substitution of ‘whose name is entered in the 
register of nurses maintained by An Bord Altranais, under section 27 of the Nurses Act, 
1985’ with ‘as defined in the Nurses and Midwives Act 2011’. 

35. In the definition of “registered medical practitioner”, the insertion of ‘held by the 
Medical Council’ after ‘Register of Medical Practitioners’. 
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36. In the definition of “registered proprietor”, the substitution of ‘has the meaning 
assigned to it by section 62’ with ‘in relation to an approved inpatient facility or 
approved 24-hour community residence or approved community mental health service 
means the person whose name is entered in the register as the person carrying on the 
relevant mental health facility’. 

37. The insertion of a new definition, “regulations”, as follows: 
‘“regulations” means the regulations under section 66;’. 

38. In the definition of “relative”, the insertion of ‘voluntary or involuntary’ after ‘in relation 
to’ and ‘child of the’, and the substitution of ‘of the’ after ‘spouse’ with ‘civil partner of 
the voluntary or involuntary’. 

39. The insertion of a new definition, “responsible consultant psychiatrist”, as follows: 
‘“responsible consultant psychiatrist” means one or more consultant psychiatrists who 
may be responsible for the care and treatment of a voluntary or involuntary person and 
who may or may not be employed by the same approved inpatient facility;’. 

40. In the definition of “spouse”, the insertion of ‘or same’ after ‘opposite’. 
41. The insertion of a new definition, “Statutory Regulation Report”, as follows: 

‘“Statutory Regulation Report” means a report, in a form specified by the Commission, 
that the Commission may request an approved inpatient facility or an approved 24-hour 
community residence to complete with any relevant information or document, where 
the Commission has reason to believe that the approved inpatient facility or approved 
24-hour community residence is not in compliance with a provision of this Act or with 
Regulations made under this Act;’. 

42. In the definition of “treatment”, the substitution of ‘patient’ after ‘relation to a’ with 
‘voluntary or involuntary person’, the substitution of ‘a patient’ after ‘rehabilitation of’ 
with ‘the voluntary or involuntary person’, the substitution of ‘medical’ with ‘clinical’, 
and the insertion of ‘and to include any relevant ancillary treatment and/or tests 
required for the purposes of safeguarding life or ameliorating a voluntary or involuntary 
person’s condition’ after ‘mental disorder’. 

43. The substitution of ‘tribunal’ with ‘review board’, and the substitution of ‘section 48’ 
with ‘section 16A’. 

44. The deletion of the definition of “voluntary person” and its replacement with the 
following: 
“voluntary person” means, in the case of an adult, a person who has capacity (within the 
meaning of section 3 of the Act of 2015) and has been admitted to an approved 
inpatient facility and has given consent to his or her admission and to his or her 
treatment, with the assistance of a decision-making support as defined in the Act of 
2015, if needed; or in the case of a child aged 16 years or older, the child has given 
consent to his or her admission and to his or her treatment, or in the case of a child 
aged under 16 years of age, consent to his or her admission has been given by the 
parents of the child, or either of them, or person or persons acting in loco parentis. 
 

Explanatory Notes: 
1. This amendment is a standard provision. 
2. This amendment is a standard provision. 
3. The Commission recommended that the Department amend the existing definition of 

‘admission order’ to account for admission orders made under section 23 (formerly 
section 24). 
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4. The EGR made reference to advocates in numerous recommendations (59, 60, 83, 97, 121 
and 134). Provisions have been included to provide for a role for advocates in the draft 
heads, and the definition has been adapted from HIQA’s National Standards for Special 
Care Units. 

5. This amendment in part reflects EGR Recommendation 146 that ‘approved centres’ 
should be renamed and Recommendation 124, as it is the first of the three categories of 
mental health facilities for registration, inspection and enforcement purposes – the two 
new categories being included along with the former ‘approved centres’ (now ‘approved 
inpatient facilities’) are ‘approved 24-hour community residence’ and ‘approved 
community mental health service’. The EGR recommended changing approved centre to 
registered inpatient facilities, however, the Department agree with the Commission’s 
recommendation that this may be confusing for service users, families and the general 
public, therefore, the renaming to ‘approved inpatient facilities’ reflects the particular 
activity and to ensure standardisation across the country. 

6. This amendment introduces a definition for the third category of mental health facilities 
to be included in legislation, ‘approved community mental health service’ (along with 
‘approved inpatient facility’ and ‘approved 24-hour community residence’) for 
registration, inspection and enforcement purpose and reflects EGR Recommendation 124. 

7. This amendment introduces a definition for the second category of the three mental 
health facilities to be included in legislation, ‘approved 24-hour community residence’ 
(along with ‘approved inpatient facility’ and ‘approved community mental health 
services’), for registration, inspection and enforcement purpose and reflects EGR 
Recommendation 124. 

8. This amendment moves and amends subsection 9(8) of the 2001 Act.  The definition 
‘spouse’ has been deleted, as this category of person can no longer apply for the 
involuntary detention of a person in line with provision 9(1). The definition of ‘authorised 
officer’ has been moved to the Interpretation section as it is now referenced in other 
parts of the Act also. 

9. This amendment reflects the move of section 71A to new section 13A and that ‘person’ is 
now used throughout the Act in place of ‘patient’. 

10. Capacity assessments are provided for in sections related to consent to admission and 
consent to treatment. This definition provides for clarity on what a capacity assessment is 
and who may carry one out. The Commission will make codes of practice on capacity 
assessments to provide greater guidance and detail before the legislation is commenced. 

11. This amendment reflects EGR Recommendation 112 that a child should be defined as a 
person under 18 in line with the Children Act 2001. 

12. Reference to the Child and Family Agency is made in the new Part 8 on children, so a 
definition of the agency is included here. 

13. This amendment introduces the term ‘civil partner’ to the Act, in line with the Civil 
Partnership legislation introduced in 2010. 

14. This amendment is on foot of EGR Recommendation 159 that the title ‘clinical director’ 
should be amended. 

15. This amendment provides for the introduction of a definition of ‘code of practice’ for new 
section 77. 

16. These amendments update the 2001 Act in line with the enactment of the Health Act 
2004 and the Medical Practitioners Act 2007. The Specialist Division of the Register of 
Medical Practitioners was established under the 2007 Act and replaces the General 
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Register of Medical Practitioners and the Register of Medical Specialists, which was 
established under the Medical Practitioners Act 1978. These amendments also ensure 
that the highest standards are applied as the consultant should be both employed by the 
HSE /governing body of an approved inpatient facility and on the specialists register, with 
the order of the requirements reversed in the revised Act. 

17. This is a new definition required to cover decisions in relation to the care and treatment 
of a person under the Act. 

18. The amendments to the definition of ‘examination’ ensure that all examinations under 
the Act are covered by the definition and not just those listed; amendments arising from 
various court cases (list of cases relating to section 10 attached at Appendix II) relating to 
examinations by GPs under the Act, which the Court found to be within the definition 
(e.g. GP observing a person in a carpark).  In March 2020 the Department of Health 
confirmed that examinations via electronic means (i.e. telemedicine) came within the 
definition of examination in the current Act.  The Department has decided to continue to 
allow for examination via electronic means to allow for force majeure circumstances in 
the future, such as the spread of Covid-19. 

19. This amendment reflects that the 2004 Act has since been amended. 
20. This amendment reflects the fact that the ‘guiding principles’ in section 4 are in relation 

to adults only.  Current section 25 relates to children and that section is being deleted and 
moved to a separate Part of the Act, Part 8, where guiding principles/best interests for 
children will be covered under a new section 83. 

21. ‘Intermediate admission order(s)’ and ‘intermediate renewal order(s)’ were 
recommended by the EGR and are necessary to give effect to extending safeguards to the 
new ‘intermediate person’ cohort. 

22. EGR recommendations 26-33 detail a new ‘third category’ of person who lack capacity to 
consent to admission but do not meet the criteria for involuntary detention. Such a 
person admitted to an approved inpatient facility is named an ‘intermediate person’, in 
line with the EGR. It was recommended by the Expert Group that this cohort be provided 
with similar safeguards to involuntary persons, including a review mechanism of their 
admission and continued treatment. As the definition of voluntary person has been 
amended to specifically state that a person must have capacity to consent, a definition for 
‘intermediate person’ is required to provide for the cohort now excluded from the new 
definition of ‘voluntary person’. Consequential amendments to the legislation to provide 
for intermediate persons can be found in new section 14A, and changes to sections 15, 
16, 16B, 16C, 17, 18, 20, 20A, 23, 28, 60, 64C, and Part 6. The provisions of Part 4 apply to 
all persons who lack capacity to consent to treatment under this Act and so can include 
‘intermediate persons’.  The Ombudsman for Children recommended that an 
intermediate category be extended to include children who lack the capacity necessary to 
consent to treatment. 

23. See 21. above. 
24. The definition ‘involuntary person’ is being introduced to differentiate between the 

different categories of patients. Involuntary and voluntary definitions are currently in the 
Act, but this doesn’t account for capacity. Four categories exist – involuntary but lacking 
capacity (covered by current definition), involuntary with capacity (can be covered within 
current definition of involuntary person), voluntary with capacity (covered by current 
definition) and voluntary but lacking capacity (the new ‘intermediate person). This last 
category was the subject of ERG recommendations 26-33. 
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25. This amendment ensures that barristers or solicitors acting as legal representatives are 
still practising. 

26. This amendment in part reflects EGR Recommendation 160 that ‘Mental Health 
Professional’ should be defined as ‘a registered health or social care professional working 
in the mental health service’, the use of ‘multidisciplinary team’ here incorporates social 
care professionals as well as registered medical professionals, psychologists, occupational 
therapists, etc 

27. This amendment reflects EGR Recommendation 124 and the expansion of mental health 
facilities for registration, inspection and enforcement purposes, with three categories 
now covered by the Act, approved inpatient facilities, approved 24-hour community 
residences and approved community mental health services. 

28. This amendment updates the definition of ‘mental disorder’. 
29. This amendment is a standard provision. 
30. This amendment is necessary to update the 2001 Act in relation to the newer Adoption 

Acts which came into force from 2010 to 2017. 
31. As the term ‘person’ is being used throughout the Act and the term ‘patient’ is no longer 

used, this definition is being deleted. 
32. A new definition, ‘person in charge’ needs to be included and is drafted as per SI No. 415 

of 2013 (Health Act 2007 (Care and Welfare of Residents in Designated Centres for Older 
People) Regulations 2013). 

33. The definition of ‘the Register’ needs to be amended to incorporate the three categories 
of mental health facilities (inpatient facilities/community residences/community services. 

34. This amendment is necessary in light of the enactment of the Nurses and Midwives Act 
2011 and the establishment of the register of nurses and midwives under 46(1)(a) of the 
2011 Act. 

35. This amendment introduces a reference to the Medical Council for their General Register. 
36. The definition of ‘registered proprietor’ needs to be amended to incorporate the three 

categories of mental health facilities as above. 
37. The definition for ‘regulations’ needs to be amended to incorporate the new provisions 

for registration, monitoring and inspection of all three categories of mental health 
services now included in regulation. 

38. This amendment introduces the term ‘civil partner’, in line with the Civil Partnership 
legislation introduced in 2010. 

39. This amendment introduces a definition for a ‘responsible consultant psychiatrist’ which 
is now referred to throughout the new heads, therefore, there will be a number of 
consequential amendments to the Act. The Supreme Court decision in MM [7th May 2008] 
referred to the absence of a definition of responsible consultant psychiatrists (see below) 
and it would be of benefit to all, in particular service users, that the term be formally 
defined in the revised Act now. 

40. This amendment updates the 2001 Act in relation to same sex couples. 
41. This amendment introduces a definition for a “Statutory Regulation Report” which the 

Commission can request of an approved inpatient facility or an approved 24-hour 
community residence when a facility is non-compliant with legislation/regulations. 

42. The EGR made a number of recommendations (7, 8, 9, 10, 11) in respect of the definition 
of treatment. The revised definition applies to all persons under this Act.  Clarity of the 
original definition is also added as the definition now includes ancillary tests to safeguard 
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life or ameliorate a condition. The reference to ‘medical’ has been amended to ‘clinical’ to 
encompass care other than that provided by a registered medical practitioner. 

43. This reflects EGR Recommendation 50 that ‘Mental Health Tribunals’ should in future be 
renamed ‘Mental Health Review Boards’ and also updates the section reference, as 
section 48 has been amended and moved and is now new section 16A. 

44. This amendment reflects the definition of voluntary person in Section 29 as per EGR 
Recommendation 22 and also reflects the Mental Health (Amendment) Act 2018, which 
has been enacted but not yet commenced. Provisions have been included to define 
voluntary status for a child under 18 years of age, providing for children aged 16 and 17 
years of age, and those under 16 years of age. 

 

Current Section 2 (with proposed changes in red font): 
2.—(1) In this Act, save where the context otherwise requires— 
 
“Act of 2001” means the Mental Health Acts, 2001 to 2018; 
 
"Act of 2015" means the Assisted Decision-Making (Capacity) Act 2015; 
 
“Act of 1945” means the Mental Treatment Act, 1945; 
 
“admission order” shall be construed in accordance with section 14 or with section 24(3), as the 
case may be;  
 
“advocate” means an individual, acting independently of the approved inpatient facility, on 
behalf of a person receiving treatment in an approved inpatient facility, with the expressed 
consent of the person concerned; 
 
“application” means an application for a recommendation that a person be involuntarily 
admitted to an approved centre inpatient facility and ‘‘applicant’’ shall be construed 
accordingly; 
 
“approved centre inpatient facility” shall be construed in accordance with section 63 means a 
private and/or publicly operated and/or funded inpatient facility for the care and treatment of 
persons receiving treatment under this Act but does not include any of the following: 

(i) a centre registered by the Health Information and Quality Authority; 
(ii) an institution managed by or on behalf of a Minister of the Government; 
(iii) that part of an institution in which the majority of persons being cared for and 

maintained are being treated for acute physical illness or provided primarily with 
palliative care; 

(iv) an institution primarily used for the provision of educational, cultural, recreational, 
leisure, social or physical activities; 

(v) a special care unit; 
(vi) a children detention school as defined in section 3 of the Children Act 2001 (as 

amended);  
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“approved community mental health service” means community-based care and/or treatment 
for persons with a mental health condition other than in an approved inpatient facility or 
approved 24-hour community residence; 
 
“approved 24-hour community residence” means a community based specialised residential 
facility, which is registered by the Commission, providing 24-hour support for continuing care 
and/or specialist rehabilitation and recovery mental health services, and providing 
multidisciplinary team support, to enable community living for persons with enduring mental 
conditions; 
 
“authorised officer” means an officer of the Health Service Executive who is of a prescribed 
rank or grade and who is authorised by the Director General of the HSE to exercise the powers 
conferred on authorised officers in section 9, and as prescribed by way of Regulations under 
this Act; 
 
 “authorised person”– 

(a) in relation to the removal pursuant to section 13 of a person to an approved centre 
inpatient facility, means a person who is for the time being authorised pursuant to 
section 7113A(2) to provide services relating to such removal, 

(b) in relation to the bringing back pursuant to section 27 of a patient person to an 
approved centre inpatient facility, means a person who is for the time being authorised 
pursuant to section 7113A(2) to provide services relating to such bringing back;”. 

 
“capacity assessment” means, in relation to an adult, an assessment undertaken by a suitably 
qualified mental healthcare professional, as prescribed by way of Regulations under this Act, to 
assess whether a person has the necessary decision-making capacity, construed in accordance 
with section 3 of the Act of 2015, to make a decision in relation to his or her admission or 
treatment, and in relation to a child, an assessment undertaken by a suitably qualified mental 
healthcare professional, as prescribed by way of Regulations under this Act, to assess whether a 
child has the necessary maturity and capacity to make a decision in relation to his or her 
admission or treatment; 
 
“child” means a person under the age of 18 years other than a person who is or has been 
married; 
 
“Child and Family Agency” means the Child and Family Agency within the meaning of the Child 
and Family Agency Act 2013; 
 
“civil partner” means a civil partner within the meaning of the Civil Partnership and Certain 
Rights and Obligations of Cohabitants Act 2010; 
 
“clinical director of approved inpatient facility” means a person appointed under section 7164D; 
 
“code of practice” includes part of a code of practice and, in relation to a code of practice 
published under this Act means such code as is in force from time to time under this Act; 
 
“Commission” means the Mental Health Commission established under section 32;  
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“consultant psychiatrist” means a consultant psychiatrist whose name is entered on the 
Specialist Division of the Register of Medical Practitioners maintained by the Medical Council in 
Ireland and who is employed by a health board the Health Service Executive or by a governing 
body of an approved centre inpatient facility or a person whose name is entered on the division 
of psychiatry or the division of child and adolescent psychiatry of the Register of Medical 
Specialists maintained by the Medical Council in Ireland or by an approved inpatient facility and 
shall for the purposes of this Act be disqualified from making any decision, order or any 
proposal in relation to a person— 

(a) if he or she is a spouse or civil partner of the person, or 
(b) if he or she is a relative of the person, or 
(c) if he or she is the applicant; 

 
“decision” means a decision under this Act concerning the care or treatment of a person which 
includes, but is not limited to, a decision to make an admission or a renewal order in relation to 
the person; 
 
“establishment day” means the day appointed by the Minister under section 31;  
 
“examination”, in relation to a recommendation, an admission order or a renewal order of any 
person for any purpose under this Act, means a personal examination carried out by a 
registered medical practitioner or a consultant psychiatrist of the process and content of 
thought, the mood, perceptions and the behaviour of the person concerned in order to make a 
diagnosis or a preliminary diagnosis; 
 
“Executive” means the Health Service Executive (HSE) established under the Health Act 2004 (as 
amended);  
  
‘‘functional area”, in relation to a health board, means the functional area of the board as 
defined in the Health Boards Regulations, 1970 (S.I. No. 170 of 1970) and in relation to the 
Eastern Regional Health Authority, its functional area as defined in section 7 of the Health 
(Eastern Regional Health Authority) Act, 1999; [deleted by Health Act 2004] 
 
“functions” includes powers and duties and references to the performance of functions include, 
with respect to powers and duties, references to the exercise of the powers and the carrying 
out of the duties; 
 
“give” includes send, whether by post or electronic or other means, and cognate words shall be 
construed accordingly; 
 
“guiding principles” shall be construed— 
 (a) in relation to a person, other than a child an adult, in accordance with section 4, and 
 (b) in relation to a child, in accordance with section 25 83; 
 
‘‘health board” means a health board established under the Health Act, 1970, and the Eastern 
Regional Health Authority; [deleted by Health Act 2004] 
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“mental healthcare professional” means a registered mental healthcare professional who is 
part of a person’s multidisciplinary team and has the required training as prescribed by way of 
Regulations under this Act; 
 
“Inspector” shall be construed in accordance with section 50; 
 
“intermediate admission order” shall be construed in accordance with section 14A; 
 
“intermediate person” means a person (other than a child) who lacks capacity (within the 
meaning of section 3 of the Act of 2015) and does not meet the criteria for involuntary 
detention in section 8, but requires treatment in an approved inpatient facility; or in the case of 
a child over 16 years of age, means a child who lacks capacity to consent to his or her admission 
and has been admitted with the consent of his or her parents, or either of them, or person or 
persons acting in loco parentis. 
 
“intermediate renewal order shall be construed in accordance with section 15; 
 
“involuntary person” means, in the case of an adult, a person, including both those who do and 
do not have capacity (within the meaning of section 3 of the Act of 2015), who fulfils the criteria 
for detention in section 8 and has not provided his or her consent to admission to an approved 
inpatient facility; or in the case of a child, a person who fulfils the criteria for detention in 
section 88 and is subject to an order from the Court made under section 89(6); 
 
“legal representative” means a practising barrister or a solicitor; 
 
“mental health services’’ means services which provide care and treatment to persons suffering 
from a mental illness or a mental disorder under the clinical direction of a consultant 
psychiatrist living with a mental health condition to include approved inpatient facilities, 
approved 24-hour community residences and approved community mental health services;  
 
“mental illness disorder” has the meaning assigned to it by section 3; 
 
“Minister” means the Minister for Health and Children; 
 
“parents” includes a surviving parent and, or, in the case of a child who has been adopted 
under the Adoption Acts, 1952 to 1998 2017, or, where the child has been adopted outside the 
State, whose adoption is recognised by virtue of the law for the time being in force in the State, 
means the adopter or adopters or the surviving adopter; 
 
“patient” shall be construed in accordance with section 14; 
 
“person in charge” means a mental healthcare professional with the relevant skills, knowledge 
and good character to safely and effectively provide services to people residing in a registered 
mental health facility— 

(a) who is solely employed in carrying on the day to day operations of a registered mental 
health facility concerned, and 
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(b) has not less than 3 years’ experience of carrying on the business of the relevant mental 
health facility concerned under this Act; 

 
“prescribed” means prescribed by regulations made by the Minister; 
 
“recommendation” shall be construed in accordance with section 10; 
 
“a Register” means a Register of approved inpatient facilities or a Register of approved 24-hour 
community residences or a Register of approved community mental health services and 
cognate words shall be construed accordingly; 
 
“registered nurse” means a person whose name is entered in the register of nurses maintained 
by An Bord Altranais under section 27 of the Nurses Act, 1985 as defined in the Nurses and 
Midwives Act 2011; 
 
“registered medical practitioner” means a person whose name is entered in the General 
Register of Medical Practitioners held by the Medical Council; 
 
“registered proprietor” has the meaning assigned to it by section 62 in relation to an approved 
inpatient facility or approved 24-hour community residence or approved community mental 
health service means the person whose name is entered in the register as the person carrying 
on the relevant mental health facility; 
 
“regulations” means the regulations under section 66; 
 
“relative”, in relation to a person, means a parent, grandparent, brother, sister, uncle, aunt, 
niece, nephew or child of the person or of the spouse or civil partner of the person whether of 
the whole blood, of the half blood or by affinity;  
 
“renewal order” shall be construed in accordance with section 15; 
 
“responsible consultant psychiatrist” means one or more consultant psychiatrists who may be 
responsible for the care and treatment of a person and who may or may not be employed by 
the same approved inpatient facility; 
 
“spouse” means a husband or wife, or a man or a woman, who is cohabiting with a person of 
the opposite or same sex for a continuous period of not less than 3 years but is not married to 
that person; 
 
“Statutory Regulation Report” means a report, in a form specified by the Commission, that the 
Commission may request an approved inpatient facility or an approved 24-hour community 
residence to complete with any relevant information or document, where the Commission has 
reason to believe that the approved inpatient facility or approved 24-hour community 
residence is not in compliance with a provision of this Act or with Regulations made under this 
Act; 
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“treatment” in relation to a patient person, includes the administration of physical, 
psychological and other remedies relating to the care and rehabilitation of a patient the person 
under medical clinical supervision, intended for the purposes of ameliorating a mental disorder 
and to include any relevant ancillary treatment and/or tests required for the purposes of 
safeguarding life or ameliorating a person’s condition; 
 
“tribunal review board” shall be construed in accordance with section 4816A;  
 
“voluntary person” means, in the case of an adult, a person who has capacity (within the 
meaning of section 3 of the Act of 2015) and has been admitted to an approved inpatient 
facility and has given consent to his or her admission and to his or her treatment, with the 
assistance of a decision-making support as defined in the Act of 2015, if needed; or in the case 
of a child aged 16 years or older, the child has given consent to his or her admission and to his 
or her treatment, or in the case of a child aged under 16 years of age, consent to his or her 
admission has been given by the parents of the child, or either of them, or person or persons 
acting in loco parentis; 
 
(2) In this Act, except where the context otherwise requires— 
(a) a reference to any enactment shall be construed as a reference to that enactment as 
amended or extended by or under any subsequent enactment including this Act, 
(b) a reference to a section is a reference to a section of this Act unless it is indicated that 
reference to some other enactment is intended, 
(c) a reference to a subsection, paragraph or subparagraph is a reference to the subsection, 
paragraph or subparagraph of the provision in which the reference occurs unless it is indicated 
that reference to some other provision is intended.” 
 
Amendments to section 2(1) already made by existing legislation: 
“authorised person” was inserted due to an amendment of the 2001 Act by Section 63 of the 
Health (Miscellaneous Provisions) Act 2009. 
“functional area” has been deleted following amendments to the 2001 Act by Part 12 of the 
Health Act 2004. 
“health board” has been deleted following amendments to the 2001 Act by Part 12 of the 
Health Act 2004.  
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Head 4 – Section 3 – Mental disorder 
Provides for: 

1. The deletion of section 3 and its replacement with the following: 
“3.—In this Act “mental disorder” means any mental disorder, illness or disability, 
whether of a continuous or intermittent nature, which affects the person’s thinking, 
perceiving, emotion, mood or judgment and impairs the mental function of the 
person.”. 

 
Explanatory Notes: 

1. EGR Recommendation 3 recommended that the definition of ‘mental disorder’ be 
replaced with ‘mental illness’. Following submissions received from the HSE and from the 
public consultation, the Department decided to retain the use of ‘mental disorder’ rather 
than illness. ‘Mental disorder’ is favoured because it does not privilege one ontology over 
another, and because ‘mental disorder’ is used by the two leading diagnostic tools for 
psychiatry, the Diagnostic and Statistical Manual of Mental Disorders (DSM) and the 
WHO’s International Classification of Diseases (ICD-10), whereas ‘mental illness’ is not 
mentioned in either. The definition of ‘mental disorder’ is broadly in line with the Expert 
Group recommendation of the definition of ‘mental illness’, with additional wording 
included to cover mental disorders. 

2. This deletion reflects EGR Recommendation 3 and also Recommendation 4 to separate 
the definition of mental illness from the criteria for detention (which will now be included 
in Section 8 of the revised Act), and Recommendation 5 that the references to ‘significant 
intellectual disability’ and ‘severe dementia’ in existing legislation should be removed. 

 
Current Section 3 (with proposed changes in red font): 
3.—(1) In this Act “mental disorder” means any mental disorder, illness, severe dementia or 
significant intellectual disability, whether of a continuous or intermittent nature, which affects 
the person's thinking, perceiving, emotion, mood or judgement and impairs the mental 
function of the person. where—  

(a) because of the illness, disability or dementia, there is a serious likelihood of the person 
concerned causing immediate and serious harm to himself or herself or to other persons, 
or 
(b) (i) because of the severity of the illness, disability or dementia, the judgment of the 

person concerned is so impaired that failure to admit the person to an approved 
centre would be likely to lead to a serious deterioration in his or her condition or 
would prevent the administration of appropriate treatment that could be given only by 
such admission, and 
(ii) the reception, detention and treatment of the person concerned in an approved 
centre would be likely to benefit or alleviate the condition of that person to a material 
extent. 

 
(2) In subsection (1)— 
“mental illness” means a state of mind of a person which affects the person’s thinking, 
perceiving, emotion or judgment and which seriously impairs the mental function of the person 
to the extent that he or she requires care or medical treatment in his or her own interest or in 
the interest of other persons; 
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“severe dementia” means a deterioration of the brain of a person which significantly impairs 
the intellectual function of the person thereby affecting thought, comprehension and memory 
and which includes severe psychiatric or behavioural symptoms such as physical aggression; 
 
“significant intellectual disability” means a state of arrested or incomplete development of 
mind of a person which includes significant impairment of intelligence and social functioning 
and abnormally aggressive or seriously irresponsible conduct on the part of the person. 
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Head 5 – Section 4 – Best Interests, etc., of person Guiding principles to apply in 
respect of adults 
Provides for: 

1. The deletion of the title of this section ‘Best interests, etc., of person’ and its 
replacement with ‘Guiding Principles to apply in respect of adults’. 

2. The deletion of section 4 and its replacement with the following: 
Guiding Principles to apply in respect of adults  
“4.—(1) The principles specified in subsections (2) to (8) (in this Act referred to as the 

“guiding principles”) shall apply in respect of the making of any decision relating to 
a person under this Act. 

(2) It shall be presumed that every person has capacity to make decisions affecting 
himself or herself unless the contrary is shown in accordance with the provisions 
of the Act of 2015. 

(3) A person shall not be considered as unable to make a decision affecting himself or 
herself unless all practicable steps have been taken, without success, to help him 
or her to do so, including giving the person concerned an opportunity, if he or she 
so wishes, to consult with a person or persons of his or her choosing prior to 
making a decision, including an advocate. 

(4) A person shall not be considered as unable to make a decision merely by reason of 
making, having made, or being likely to make, an unwise decision. 

(5) Where a person lacks capacity in respect of a decision then the provisions of the 
Act of 2015 shall apply. 

(6) Where it is proposed to make a decision in respect of a person under this Act— 
(i) the person shall be notified of the proposed decision in a form and language 

that may be understood by him or her, 
(ii)  the person notified shall be entitled to make representations in relation to the 

proposed decision, 
(iii) the person notified shall be encouraged and facilitated to participate, or to 

improve his or her ability to participate, as fully as possible, in the decision, 
and 

(iv) all representations made by the person shall be taken into account before any 
decision is made. 

(7) In making a decision, the person making the decision— 
 (a) shall act at all times in good faith, 
 (b) may, with the consent of the person concerned, consider the views of— 
  (i) any person engaged in caring for the person, and 
  (ii) any other mental healthcare professional, 
 (c) shall not seek to obtain information that is not reasonably required for the 

making of the decision, 
 (d) shall not use information for a purpose other than in relation to the 

proposed decision, and 
 (e) shall take all necessary steps to ensure that information— 
 (i) is kept secure from unauthorised access, use or disclosure, and 
 (ii) is safely disposed of when he or she believe it is no longer required. 

(8) A decision made in respect of a person shall— 
 (a) be made in a manner that minimises any restrictions of the person’s rights 

and freedoms, 
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 (b) respect the right of the person to dignity, bodily integrity, privacy and 
autonomy, 

 (c) be proportionate to the significance and urgency of the matter the subject of 
the decision,  

 (d) be limited in duration, in so far as is practicable, after taking into account the 
particular circumstances of the matter the subject of the decision,  

 (e) be made in a manner that promotes the highest attainable standard of 
mental health, and 

 (f) with due regard to the person’s will and preferences in relation to the 
decision. 

(9) The provision of mental health services is subject to the availability of resources.” 
 

Explanatory Notes: 
1. This amendment is necessary to reflect EGR recommendations and the elimination of the 

existing principal consideration of ‘best interests’ and replacing the limited principles of 
the 2001 Act with a more human rights-based list of guiding principles. 

2. These amendments are necessary to reflect EGR recommendations and the text of the 
Mental Health (Amendment) Act 2018, eliminating the existing principal consideration of 
‘best interests’ and replacing the limited principles of the 2001 Act with a more human 
rights-based list of guiding principles which should not place a greater emphasis on one 
rather than another principle. 

 
Current Section 4 (with proposed changes in red font): 
4.—(1) In making a decision under this Act concerning the care or treatment of a person 
(including a decision to make an admission order in relation to a person), the best interests of 
the person shall be the principal consideration with due regard being given to the interests of 
other persons who may be at risk of serious harm if the decision is not made. 
 
(2) Where it is proposed to make a recommendation or an admission order in respect of a 
person, or to administer treatment to a person, under this Act, the person shall, so far as is 
reasonably practicable, be notified of the proposal and be entitled to make representations in 
relation to it and before deciding the matter due consideration shall be given to any 
representations duly made under this subsection.  
 
 (3) In making a decision under this Act concerning the care or treatment of a person (including 
a decision to make an admission order in relation to a person) due regard shall be given to the 
need to respect the right of the person to dignity, bodily integrity, privacy and autonomy. 
 
Guiding Principles to apply in respect of adults 

4.—(1) The principles specified in subsections (2) to (8) (in this Act referred to as the “guiding 
principles”) shall apply in respect of the making of any decision relating to a person 
under this Act. 

 (2) It shall be presumed that every person has capacity to make decisions affecting 
himself or herself unless the contrary is shown in accordance with the provisions of 
the Act of 2015. 

 (3) A person shall not be considered as unable to make a decision affecting himself or 
herself unless all practicable steps have been taken, without success, to help him or 
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her to do so, including giving the person concerned an opportunity, if he or she so 
wishes, to consult with a person or persons of his or her choosing prior to making a 
decision, including an advocate. 

 (4) A person shall not be considered as unable to make a decision merely by reason of 
making, having made, or being likely to make, an unwise decision. 

 (5) Where a person lacks capacity in respect of a decision then the provisions of the Act 
of 2015 shall apply. 

 (6) Where it is proposed to make a decision in respect of a person under this Act— 
 (i) the person shall be notified of the proposed decision in a form and language 

that may be understood by him or her, 
 (ii)  the person notified shall be entitled to make representations in relation to 

the proposed decision, 
(iii) the person notified shall be encouraged and facilitated to participate, or to 
improve his or her ability to participate, as fully as possible, in the decision, and 
(iv) all representations made by the person shall be taken into account before 
any decision is made. 

(7) In making a decision, the person making the decision— 
 (a) shall act at all times in good faith, 
 (b) may, with the consent of the person concerned, consider the views of— 
  (i) any person engaged in caring for the person, and 
  (ii) any other mental healthcare professional, 
 (c) shall not seek to obtain information that is not reasonably required for the 

making of the decision, 
 (d) shall not use information for a purpose other than in relation to the 

proposed decision, and 
 (e) shall take all necessary steps to ensure that information— 
 (i) is kept secure from unauthorised access, use or disclosure, and 
 (ii) is safely disposed of when he or she believe it is no longer required. 

(8) A decision made in respect of a person shall— 
 (a) be made in a manner that minimises any restrictions of the person’s rights 

and freedoms, 
 (b) respect the right of the person to dignity, bodily integrity, privacy and 

autonomy, 
 (c) be proportionate to the significance and urgency of the matter the subject of 

the decision,  
 (d) be limited in duration, in so far as is practicable, after taking into account the 

particular circumstances of the matter the subject of the decision,  
 (e) be made in a manner that promotes the highest attainable standard of 

mental health, and 
 (f) with due regard to the persons will and preferences in relation to the 

decision. 
(9) The provision of mental health services is subject to the availability of resources. 
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Head 6 – Section 4A – Guiding principles in respect of children 
Provides for: 

1. The deletion of section 4A. 
 
Explanatory Notes: 

1. A new Part 8 of the Act has been introduced which solely deals with children, therefore 
an amended section 4A has been moved to that Part and is new section 84 under Head 
103. 
 

Current Section 4A (which will be moved to new Part 8 with proposed amendments in red 
font): 
4A.—(1) In making a decision under this Act concerning the care or treatment of a child 
(including the making of a specific application under section 25(1) and a decision of the Court to 
make an order under section 25(6) authorising the detention of a child in an approved centre), 
the best interests of the child shall be the paramount consideration. 
(2) Notwithstanding the generality of subsection (1), in making a decision under this Act 
concerning the care or treatment of a child (including the making of a specific application under 
section 25(1) and a decision of the Court to make an order under section 25(6) authorising the 
detention of a child in an approved centre), due regard shall also be given to the following 
principles (in this Act referred to as ‘guiding principles’), namely the need— 

(a) for every child to have access to health services that have as the aim of those services, 
the delivery of the highest attainable standard of child mental health, 
(b) in the case of a child who is capable of forming his or her own views, to consult, where 
practicable, the child at each stage of diagnosis and treatment and give due weight to— 

(i) his or her views, and 
(ii) his or her will or preferences, having regard to the age and maturity of that child, 

(c) in so far as is practicable, to provide care and treatment— 
(i) in an age-appropriate environment, and 
(ii) in close proximity to the child’s home or family, as appropriate, 

(d) for the child to receive the least intrusive treatment possible in the least restrictive 
environment practicable, and 
(e) to respect the right of the child to dignity, bodily integrity, privacy and autonomy.  

 
Guiding principles to apply in respect of children  
84.—(1) In making any decision under this Act concerning the care or treatment of a child 
(including the making of a specific application under subsection 89(1) and a decision of the 
District Court “the court” to make an order under subsection 89(6) authorising the detention of 
a child in an approved inpatient facility), due regard shall be given to the following principles (in 
this Act referred to as "guiding principles for children")— 

(a) the best interests and the welfare of the child, which shall be the primary 
consideration, 
(b) that every child have access to health services that have as the aim of those services, 
the delivery of the highest attainable standard of child mental health, 
(c) in the case of a child who— 
(i) is aged 16 years or older, it shall be assumed that the child has the necessary maturity 
and capacity to make decisions affecting himself or herself in relation to his or her care 
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and treatment under this Act, with the views and will and preferences of the parents of 
the child, or either of them, or person or persons acting in loco parentis recorded; 
(ii) is under 16 years of age, and has been deemed to possess the necessary maturity and 
capacity, the child shall be able to make decisions affecting himself or herself in relation 
to his or her care and treatment under this Act, or for a child who lacks the necessary 
maturity and capacity, but who is capable of forming his or her own views, to consult, 
where practicable, the child at each stage of diagnosis and treatment and give due weight 
to—  
(I) his or her views, and 
(II) his or her will and preferences, 
having regard to the age and maturity of that child with regard also to the views, and the 
will and preferences of the parents of the child, or either of them, or person or persons 
acting in loco parentis, 
(d) in so far as is practicable, to provide care and treatment— 
(i) in an age-appropriate environment, and 
(ii) in close proximity to the child's home or family, as appropriate, 
(e) for the child to receive the least intrusive treatment possible in the least restrictive 
environment practicable,  
(f) to respect the right of the child to dignity, bodily integrity, privacy and autonomy, 
(g) to respect the right of the child to non-discrimination,  
(h) to respect the right of the child to life, survival and development, 
(i) to provide information to the child and his or her parents, or either of them or person 
or persons acting in loco parentis, in an accessible manner at all times, and 
(j) to ensure that decisions and actions related to the care and treatment of the child be 
carried out in a timely manner. 
(2) So far as practicable, a child and adolescent consultant psychiatrist should carry out 
the functions of the consultant psychiatrist under this Part of the Act.  
(3) So far as practicable, hearings before the District Court under this Part of the Act 
should be before a District Family Law Court.. 
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Head 7 – Section 5 – Regulations 
Provides for: 

1. The deletion in subsection 5(2) of ‘make regulations’. 
 
Explanatory Notes: 

1. This amendment fixes a typo in the original Act where the words ‘make regulations’ was 
repeated twice. 

 
Current Section 5 (with proposed changes in red font): 
5.—(1) The Minister may— 

(a) by regulations provide, subject to the provisions of this Act, for any matter referred to 
in this Act as prescribed or to be prescribed, 
(b) in addition to any other power conferred on him or her to make regulations, make 
regulations generally for the purposes of, and for the purpose of giving full effect to, this 
Act, 
(c) if any difficulty arises during the period of 12 months from the commencement of this 
Act in bringing this Act into operation, by regulations do anything which appears to be 
necessary or expedient for bringing this Act into operation and regulations under this 
paragraph may, in so far only as may appear necessary for carrying the regulations into 
effect, modify a provision of this Act if the modification is in conformity with the 
purposes, principles and spirit of this Act. 

(2) Regulations under this Act may contain such incidental, supplementary and consequential 
provisions as appear to the Minister to be necessary or expedient for the purposes of the 
regulations. 
(3) Every regulation under this Act shall be laid before each House of the Oireachtas as soon as 
may be after it is made and, if a resolution annulling the regulation is passed by either such 
House within the next 21 days on which that House has sat after the regulation is laid before it, 
the regulation shall be annulled accordingly but without prejudice to the validity of anything 
previously done thereunder. 
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Head 8 – Section 7 – Expenses 
Provides for: 

1. The substitution in section 7 of ‘Finance’ with ‘Public Expenditure and Reform’. 
 
Explanatory Notes: 

1. This amendment reflects the transfer of departmental administration and ministerial 
functions from Minister for Finance to Minister for Public Expenditure and Reform, in 
line with S.I. No. 480/2011. 

 
Current Section 7 (with proposed changes in red font): 
7.—The expenses incurred by the Minister in the administration of this Act, shall to such extent 
as may be sanctioned by the Minister for Finance Public Expenditure and Reform, be paid out of 
moneys provided by the Oireachtas. 
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Part 2 – Admission of Involuntary and Intermediate Persons to Approved 
Centres Inpatient Facilities 

 

Head 9 – Section 8 – Criteria for involuntary admission to approved centres 
inpatient facilities 
Provides for: 

1. The deletion of the title of Part 2 and its substitution with ‘Admission of Involuntary and 
Intermediate Persons to Approved Inpatient Facilities’. 

2. The deletion in subsection 8(1) of ‘or 12’, and the substitution of ‘is suffering from a 
mental disorder’ with ‘fulfils the following criteria:  

(a) the person has a mental disorder of a nature and degree of severity which makes 
it necessary for him or her to be involuntarily detained in an approved inpatient 
facility to receive treatment which cannot be given other than in an approved 
inpatient facility, and  

(b) where such treatment is immediately necessary to protect the life of the person, 
or to protect the health of the person from the threat of serious harm, or for the 
protection of other persons, and 

(c) the reception, detention and treatment of the person concerned in an approved 
inpatient facility would be likely to ameliorate the condition of that person to a 
material extent.’ 

3. The insertion of a new subsection 8(2) to read ‘Once a person no longer satisfies the 
conditions outlined in subsection (1), the admission or renewal order, as the case may be, 
must be revoked and the person discharged in accordance with section 28.’ 

4. The renumbering of original subsection 8(2) to 8(3); the insertion of new clauses (a) and 
(b), to read,  

‘(a) has a mental disorder which does not meet the criteria for detention, or 
(b) has an intellectual disability, or’; 

the renumbering of original subsection (2)(a) to (3)(c), the substitution of ‘is suffering 
from’ with ‘has’, and the insertion of ‘or’ at the end of the clause; the renumbering of 
original subsection (2)(b) to (3)(d) and the insertion of ‘or’ at the end of the clause; the 
renumbering of original subsection (2)(c) to (3)(e) and the substitution of ‘.’ with ‘, or’; 
and the insertion of new clauses (f) and (g) to read, 
‘(f) behaves in such a manner, or holds views, that deviate from the prevailing culture, 
norms, values, or beliefs of society, or 
(g) requires to reside in a safe environment.’ 

5. The renumbering of original subsection 8(3) to 8(4), the deletion of ‘, from time to time,’, 
and the substitution of ‘guidelines’ with ‘a code of practice’. 

 
Explanatory Notes: 

1. This reflects EGR Recommendation 13 on revised criteria for involuntary detention and 
these new criteria are detailed in the revised subsection 8(1) of the 2001 Act. The Expert 
Group recommended that ‘nature or degree’ be used as part of the first criterion for 
detention.  Following review of submissions from the Commission and from the College 
of Psychiatrists of Ireland, the Department has used ‘nature and degree’.  Significant 
case las on the term ‘nature and degree’ in mental disorders has developed in the 



32 
 

United Kingdom, so using the term here should provide greater clarity to persons 
operating under this Act. 

2. This amendment reflects EGR Recommendation 15 which outlines that unless a person 
fulfils the criteria for involuntary detention in 8(1), then the admission or renewal order 
must be revoked and the person discharged.  It also gives additional protections for a 
voluntary person in the event his or her order is revoked, as per the Court of Appeal 
decision in PL (14th February 2018).   A person may remain in the approved centre as a 
voluntary person if they so choose with the agreement of the responsible consultant 
psychiatrist. 

3. – 4. These amendments are required to ensure the numbering of the revised Act is in 
order and to reflect EGR Recommendations 12 and 16, with the addition of new points 
which ensure that a person who has a mental illness but who does not fulfil the criteria 
for detention set out in 8(1) or solely has an intellectual disability, etc, cannot be 
involuntary detained under the Act.  EGR recommendation 12 states that a person 
should not be detained because they behave in such a manner or hold views that are 
contrary to the prevailing norms of society. The Commission recommended that this 
provision be examined in the context of different cultural norms and behaviours of 
different communities in Ireland that may be different from those traditionally held in 
Ireland. 

 
Current Section 8 (with proposed changes in red font): 
8.—(1) A person may be involuntarily admitted to an approved centre inpatient facility 
pursuant to an application under section 9 or 12 and detained there on the grounds that he or 
she is suffering from a mental disorder fulfils the following criteria: 

(a) the person has a mental disorder of a nature and degree of severity which makes it 
necessary for him or her to be involuntarily detained in an approved inpatient facility 
to receive treatment which cannot be given other than in an approved inpatient 
facility, and  

(b) where such treatment is immediately necessary to protect the life of the person, or to 
protect the health of the person from the threat of serious harm, or for the protection 
of other persons, and 

(c) the reception, detention and treatment of the person concerned in an approved 
inpatient facility would be likely to ameliorate the condition of that person to a 
material extent. 

(2) Once a person no longer satisfies the conditions outlined in subsection (1), the admission or 
renewal order, as the case may be, must be revoked and the person discharged in accordance 
with section 28. 
(23) Nothing in subsection (1) shall be construed as authorising the involuntary admission of a 
person to an approved centre inpatient facility by reason only of the fact that the person— 

(a) has a mental disorder which does not meet the criteria for detention, or 
(b) has an intellectual disability, or 
(ac) is suffering from has a personality disorder, or 
(bd) is socially deviant, or 
(ce) is addicted to drugs or intoxicants., or 
(f) behaves in such a manner, or holds views, that deviate from the prevailing culture, 

norms, values, or beliefs of society, or 
(g) requires to reside in a safe environment. 
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 (34) The Commission shall, from time to time, issue guidelines a code of practice for staff in 
approved centres inpatient facilities in relation to the provisions of this section. 
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Head 10 – Section 9 – Persons who may apply for involuntary admission 
Provides for: 
1. The deletion in subsection 9(1) of ‘Subject to subsections (4) and (6) and section 12,’, the 

substitution of ‘may’ with ‘shall’, the substitution of ‘any of the following:’ with ‘an 
authorised officer.’, and the deletion of clauses (a) to (d) inclusive.  

2. The deletion of subsection 9(2) and its replacement with the following: 
‘(2) An authorised officer shall be disqualified from making an application in respect of a 
person, where the authorised officer— 

(a) has an interest in the payments (if any) to be made in respect of the taking care of 
the person concerned in the approved inpatient facility concerned, 
(b) is a member of the governing body, or the staff, or the person in charge, of the 
approved inpatient facility concerned, 
(c) is a relative of the person or is the spouse or civil partner of the person, or 
(d)  is a registered medical practitioner who provides a regular medical service at the 
approved inpatient facility concerned.’. 

3. The deletion of subsection 9(3) and its replacement with the following: 
‘(3) In considering whether or not to make an application the authorised officer shall meet 
with, speak to and observe the person and consult where possible and appropriate with 
the person’s family or carer, and must take account of whether the care and treatment 
required by the person can be given other than in an approved inpatient facility, with a 
view to ensuring an application for involuntary admission is only made as a last resort. 
When an application is made under subsection (1), the application shall contain a 
statement of the reasons why it is so made, and of the circumstances in which the 
application is made.’. 

4. The insertion of a new subsection 9(4) to read ‘Where an authorised officer has refused to 
make an application, a second authorised officer may consider whether or not to make an 
application at that time.  The date of the refusal by the first authorised officer, if known, 
shall be disclosed in writing to the second authorised officer and in any subsequent 
application to a registered medical practitioner.’. 

5. The deletion of original subsection 9(5) and its replacement with the following: 
‘(5) An application under this section shall remain in force for a period of 7 days from the 
date of its making and shall then expire.’. 

6. The renumbering of original subsection 9(4) to 9(6), the substitution of ‘A person’ with ‘An 
authorised officer’, the insertion of ‘met with, spoken to and’ before ‘observed’, and the 
substitution of ‘48 hours’ with ‘24 hours’. 

7. The deletion of subsection 9(7). 
8. The renumbering of original subsection 9(6) to 9(7) and the substitution of ‘A person’ with 

‘An authorised Officer’. 
9. The deletion of subsection 9(8) and its replacement with ‘An application by an authorised 

officer shall be made in a form specified by the Commission.’. 
10. The insertion of a new subsection 9(9) to read ‘The Minister shall provide for regulations on 

authorised officers, which will include details of the professional requirement, or 
requirements, for appointment as an authorised officer, and related matters.’. 

 
Explanatory Notes: 

1. EGR Recommendation 36 states that an authorised officer should be the only person to 
sign applications for involuntary admission to an approved centre.  The EGR clearly 
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recommended that it should always be an authorised officer who makes an application 
for a person to be involuntarily admitted.  For this to operate effectively and in a timely 
manner, the HSE will need to guarantee that there are enough trained authorised officers 
available in all areas on a 24/7 basis.  It would also mean that should the HSE require 
more time and resources to build up the authorised officer service, then this new 
provision could not come into effect until the full service is in place, so this section may 
need to be commenced at a later date to the rest of the Act.  

2. This amendment revises the list of those who are disqualified from making an application 
but still mirrors existing clauses (c), (d) and (e) in subsection 9(2). 

3. In line with EGR Recommendation 35 and with the contents of the last paragraph on page 
34 of the EGR itself, this subsection firstly provides that when considering whether or not 
to make an application the AO should consult, where possible and appropriate, with the 
person’s family or carer and secondly must take account of whether the care and 
treatment the person requires can be given in the community with a view to ensuring an 
application for involuntary admission is only made as a last resort. 

4. The new paragraph proposed for subsection 9(4) is necessary to reflect part of EGR 
Recommendation 39 that family/carers can request a second authorised officer to look at 
his or her case if they're not happy with the recommendations of the first authorised 
officer.  

5. The deletion of subsection 9(5) is necessary as the current subsection relates to other 
persons making applications whereas in future only an authorised officer will make an 
application.  The proposed new subsection 9(5) is necessary to reflect EGR 
Recommendation 37 and specifies the time period for which an application by an 
authorised officer remains in force. 

6. This amendment is required to ensure the numbering of the revised Act is in order and 
includes the deletion of ‘person’ and replaced with ‘authorised officer’ in line with 
subsection (1). In addition, the period in which the authorised officer must observe the 
person is being reduced from 48 hours to 24 hours before the date of the making of the 
application (EGR Recommendation 41 – the recommendation for ‘24 hours’ was not 
explicitly outlined in the recommendations for this section but was detailed in the second 
last paragraph of Page 35 of the Report). 

7. The deletion of original subsection 9(7) is necessary as the persons it makes reference to 
in original subsection 9(2)(c) can no longer make an application for involuntary admission 
as per subsection (1). 

8. This amendment is required to ensure the numbering of the revised Act is in order and 
also in line with subsection (1) which now only allows an authorised officer to make an 
application for involuntary admission. 

9. This amendment deletes subsection 9(8) as the definition of ‘spouse’ is no longer required 
as this category of person can no longer apply for the involuntary detention of a person in 
line with provision 9(1) and the definition of ‘authorised officer’ has been moved to 
section 2 as it is referenced elsewhere in the new Act also.  New subsection 9(8) provides 
for a form to be filled out by the authorise officer for all applications. 

10. The Minister already has regulation-making powers over any aspect of this Act, as set out 
in sections 5 and 66, and regulations on authorised officers already exist with the Mental 
Health Act 2001 (Authorised Officer) Regulations 2006. Subsection (9) explicitly provides 
for regulations to be made on authorised officers to address concerns from the HSE that 
the definition of authorised officer in section 2 is not precise enough. 
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Current Section 9 (with proposed changes in red font): 
9.—(1) Subject to subsections (4) and (6) and section 12, wWhere it is proposed to have a 
person (other than a child) involuntarily admitted to an approved centre inpatient facility, an 
application for a recommendation that the person be so admitted may shall be made to a 
registered medical practitioner by any of the following: an authorised officer. 
(a) the spouse or civil partner or a relative of the person, 
(b) an authorised officer, 
(c) a member of the Garda Síochána, or 
(d) subject to the provisions of subsection (2), any other person.  
(2) The following persons shall be disqualified for making an application in respect of a 
person— 
(a) a person under the age of 18 years, 
(b) an authorised officer or a member of the Garda Síochána who is a relative of the person or 
of the spouse or civil partner of the person,  
(c) a member of the governing body, or the staff, or the person in charge, of the approved 
centre concerned, 
(cc) an authorised person (but without prejudice to any capacity that the authorised person has 
to make such an application by virtue of paragraph (a),(b) or (c) of subsection (1)), 
(d) any person with an interest in the payments (if any) to be made in respect of the taking care 
of the person concerned in the approved centre concerned, 
(e) any registered medical practitioner who provides a regular medical service at the approved 
centre concerned, 
(f) the spouse or civil partner, parent, grandparent, brother, sister, uncle or aunt of any of the 
persons mentioned in the foregoing paragraphs(b) to (e), whether of the whole blood, of the 
half blood or by affinity. 
(2) An authorised officer shall be disqualified from making an application in respect of a person, 
where the authorised officer—  

(a) has an interest in the payments (if any) to be made in respect of the taking care of the 
person concerned in the approved inpatient facility concerned, 

(b) is a member of the governing body, or the staff, or the person in charge, of the 
approved inpatient facility concerned, 

(c) is a relative of the person or is the spouse or civil partner of the person, or 
(d) is a registered medical practitioner who provides a regular medical service at the 

approved inpatient facility concerned. 
(3) An application shall be made in a form specified by the Commission. 
(3) In considering whether or not to make an application the authorised officer shall meet with, 
speak to and observe the person, and consult where possible and appropriate with the person’s 
family or carer, and must take account of whether the care and treatment required by the 
person can be given other than in an approved inpatient facility, with a view to ensuring an 
application for involuntary admission is only made as a last resort.  When an application is 
made under subsection (1), the application shall contain a statement of the reasons why it is so 
made, and of the circumstances in which the application is made. 
(4) Where an authorised officer has refused to make an application, a second authorised officer 
may consider whether or not to make an application at that time.  The date of the refusal by 
the first authorised officer, if known, shall be disclosed in writing to the second authorised 
officer and in any subsequent application to a registered medical practitioner. 
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(5) Where an application is made under subsection (1)(d), the application shall contain a 
statement of the reasons why it is so made, of the connection of the applicant with the person 
to whom the application relates, and of the circumstances in which the application is made. 
(5) An application under this section shall remain in force for a period of 7 days from the date of 
its making and shall then expire. 
(46) An authorised officer person shall not make an application unless he or she has met with, 
spoken to and observed the person the subject of the application not more than 48 24 hours 
before the date of the making of the application. 
(7) In paragraph (c) of subsection (2), the reference to a member of the governing body of the 
approved centre concerned does not include a reference to a member of a health board. 
(67) An authorised officer person who, for the purposes of or in relation to an application, 
makes any statement which is to his or her knowledge false or misleading in any material 
particular, shall be guilty of an offence. 
 (8) In this section— 
“authorised officer” means an officer of a health board the Health Service Executive who is of a 
prescribed rank or grade and who is authorised by the chief executive officer to exercise the 
powers conferred on authorised officers by this section; “spouse”, in relation to a person, does 
not include a spouse of a person who is living separately and apart from the person or in 
respect of whom an application or order has been made under the Domestic Violence Act, 
1996. 
(8) An application by an authorised officer shall be made in a form specified by the Commission. 
(9) The Minister shall provide for regulations on authorised officers, which will include details of 
the professional requirement, or requirements, for appointment as an authorised officer, and 
related matters. 
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Head 11 – Section 10 – Making of recommendation for involuntary admission 
Provides for: 
1. The substitution in subsection 10(1) of ‘is suffering from a mental disorder’ with ‘fulfils the 

criteria for detention as set out in section 8’, and the insertion of a new sentence at the end 
of the subsection to read ‘The registered medical practitioner shall be required to certify 
the basis on which he or she is of the opinion that the person satisfies the criteria for 
detention.’. 

2. The insertion in subsection 10(2) of ‘by the registered medical practitioner’ after ‘receipt of 
the application’, and the deletion of ‘unless in his or her view the provision of such 
information might be prejudicial to the person’s mental health, well being or emotional 
condition’.  

3. The insertion of a new subsection 10(3) to read ‘An examination carried out within the 24 
hours prior to the making of the application will suffice for the purposes of this section.  
Notwithstanding the timing of the examination, the recommendation by the registered 
medical practitioner shall be made after the making of the application.’. 

4. The renumbering of original subsection 10(3) to 10(4), and the substitution of ‘for’ with 
‘from’. 

5. The renumbering of original subsection 10(4) to 10(5), the insertion of ‘within 24 hours’ 
after ‘shall be sent’, and the insertion of ‘within 24 hours’ after ‘applicant concerned’. 

6. The renumbering of original subsection 10(5) to 10(6). 
7. The insertion of a new subsection 10(7) to read ‘A recommendation referred to in this 

section shall be sent by the registered medical practitioner to the Commission within 24 
hours of it being signed by the registered medical practitioner.’. 

 
Explanatory Notes: 

1. It is necessary to delete the reference to ‘mental disorder’ and replace it with a reference 
to ‘criteria for detention’ in line with changes already suggested for sections 3 and 8 of 
the Act.  Recommendation 42 suggested that the registered medical practitioner must 
‘clearly certify how he/she came to the view that the person … satisfies the criteria for 
detention’.  A new line has been added to this subsection requiring that the registered 
medical practitioner ‘certify the basis on which he or she is of the opinion that the person 
satisfies the criteria for detention’. 

2. This amendment ensures that the registered medical practitioner makes the application 
here and the deleted text ensures that a person cannot be examined without knowing the 
purpose of the examination.  EGR Recommendation 42 also suggested that the 2001 Act 
be amended to ensure that a registered medical practitioner ‘must personally examine’ 
the person before recommending involuntary admission.  The EGR states that group 
members wanted to see a greater level of transparency with regard to the examination 
and uses the term ‘personally examine’. However, the current definition of ‘examination’ 
in section 2 specifically states that an examination ‘… means a personal examination …’. 
On that basis, there is no need to add the word ‘personal’ to examination in this section 
as it is already implied in the definition in section 2. 

3. This subsection has been reworded to take account of EGR Recommendation 38 which 
allows for an examination to precede the making of an application.  The reworded section 
also provides that while the examination may take place within the 24 hours prior to the 
making of the application, nonetheless the actual making of a recommendation must take 
place after the making of the application. 
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4. This amendment is a textual correction to the Act. 
5. This amendment provides for the recommendation to be sent by the registered medical 

practitioner to the clinical director and a copy given to the applicant within 24 hours. 
6. This amendment revises the numbering of the section. 
7. This amendment provides for the recommendation to be sent by the registered medical 

practitioner to the Commission within 24 hours of signing. 
 
Current Section 10 (with proposed changes in red font): 
10.—(1) Where a registered medical practitioner is satisfied following an examination of the 
person the subject of the application that the person is suffering from a mental disorder fulfils 
the criteria for detention as set out in section 8, he or she shall make a recommendation (in this 
Act referred to as “a recommendation”) in a form specified by the Commission that the person 
be involuntarily admitted to an approved centre inpatient facility (other than the Central 
Mental Hospital) specified by him or her in the recommendation.  The registered medical 
practitioner shall be required to certify the basis on which he or she is of the opinion that the 
person satisfies the criteria for detention. 
(2) An examination of the person by the subject of an application shall be carried out within 24 
hours of the receipt of the application by the registered medical practitioner and the registered 
medical practitioner concerned shall inform the person of the purpose of the examination 
unless in his or her view the provision of such information might be prejudicial to the person’s 
mental health, well-being or emotional condition.  
(3) An examination carried out within the 24 hours prior to the making of the application will 
suffice for the purposes of this section.  Notwithstanding the timing of the examination, the 
recommendation by the registered medical practitioner shall be made after the making of the 
application. 
(34) A registered medical practitioner shall, for the purposes of this section, be disqualified for 
from making a recommendation in relation to a person the subject of an application— 
(a) if he or she has an interest in the payments (if any) to be made in respect of the care of the 
person in the approved centre inpatient facility concerned, 
(b) if he or she is a member of the staff of the approved centre inpatient facility to which the 
person is to be admitted, 
(c) if he or she is a spouse, a civil partner, or a relative of the person, or 
(d) if he or she is the applicant. 
(45)  A recommendation under subsection (1) shall be sent within 24 hours by the registered 
medical practitioner concerned to the clinical director of the approved centre inpatient facility 
concerned and a copy of the recommendation shall be given to the applicant concerned within 
24 hours. 
(56) A recommendation under this section shall remain in force for a period of 7 days from the 
date of its making and shall then expire. 
(7) A recommendation referred to in this section shall be sent by the registered medical 
practitioner to the Commission within 24 hours of it being signed by the registered medical 
practitioner. 
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Head 12 – Section 11 – Disclosure of previous application for involuntary 
admission 
Provides for: 

1. The insertion in subsection 11(1) of ‘,’ after ‘Where’. 
 
Explanatory Notes: 

1. It is necessary to insert a comma after ‘Where’ in this subsection. 
 
Current Section 11 (with proposed changes in red font): 
11.—(1) Where, following the refusal of an application any further such application is made in 
respect of the same person, the applicant, so far as he or she is aware of the facts relating to 
the previous application and its refusal, shall state those facts to the registered medical 
practitioner to whom the further application is made.  
(2) A person who contravenes subsection (1) shall be guilty of an offence. 
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Head 13 – Section 12 – Powers of Garda Síochána to take a person believed to 
be suffering from mental disorder fulfil criteria for involuntary detention into 
custody 
Provides for: 

1. The insertion in the title of section 12 of ‘a’ after ‘take, and the substitution of ‘be 
suffering from mental disorder’ with ‘fulfil criteria for involuntary detention’. 

2. The substitution in subsection 12(1) of ‘is suffering from a mental disorder and that 
because of the mental disorder there is a serious likelihood of the person causing 
immediate and serious harm to himself or herself or to other persons’ with ‘fulfils the 
criteria for detention as set out in section 8’, and the insertion of ‘member or’ after ‘with 
any other’. 

3. The insertion in subsection 12(1)(a) of ‘and arrange for the matters in subsection (2) to 
be carried out, as soon as practicable, but no later than 12 hours from the time the 
person is taken into custody’ after ‘into custody’. 

4. The insertion in subsection 12(2) of ‘or members’ after ‘other member’, and the 
substitution of ‘make an application forthwith in a form specified by the Commission to 
a registered medical practitioner for a recommendation’ with ‘immediately contact an 
authorised officer who shall review the person and decide whether to make an 
application or not under section 9; and where an application is made the authorised 
officer shall then arrange for a registered medical practitioner to carry out an 
examination of the person who shall decide whether to make a recommendation or not 
under section 10.’. 

5. The deletion of subsection 12(3) and its replacement with ‘If the authorised officer does 
not make an application under subsection (2) above pursuant to the provisions of 
section 9, the person the subject of the application shall be released from custody 
immediately.’. 

6. The deletion in subsection 12(4) of ‘an application under this section is refused by’, and 
the insertion of ‘does not make a recommendation under subsection (2) above’ after 
‘medical practitioner’. 

7. The substitution in subsection 12(5) of ‘, following an application under this section, a 
recommendation is made in relation to a person’ with ‘an application and a 
recommendation are made under subsection (2) above,’, the insertion of ‘or members’ 
after ‘member’, the substitution of ‘remove’ with ‘transfer’, and the insertion of ‘as 
soon as practicable after the completion of the relevant statutory forms’ after ‘specified 
in the recommendation’. 

8. The insertion of new subsections 12(6) and 12(7) to read as follows: 
‘(6) When taking a person into custody under subsection (1), or in the exercising of any 
functions granted to members of the Garda Síochána under this Act, the member, or 
members of the Garda Síochána shall exercise these functions in a manner that respects 
the rights of the person, and with due regard to the guiding principles in section 4, or as 
the case may be, section 84. 
(7) The Commission may, in consultation with the Garda Síochána and any other 
relevant body, prepare a Code of Practice on the functions of the Garda Síochána under 
this Act.’ 

 
 



42 
 

Explanatory Notes: 
1. The amended title is needed to reflect amendments to the criteria for detention in 

section 8. 
2. – 3. Reference to ‘mental disorder’ has been deleted, as per EGR Recommendation 3, 

and has been replaced with ‘fulfils the criteria for detention’.  The further amendments 
to subsection 12(1) provide for emergency circumstances where the Gardaí can take a 
person they believe to have a severe mental disorder into custody to arrange for him or 
her to be involuntarily detained to an approved inpatient facility for treatment that 
cannot be given in the community and that contact must be made with an authorised 
officer within 12 hours of placing him or her into custody. 

4. Amendments to subsection (2) reflect part of EGR Recommendation 41 and will ensure 
that an authorised officer is called as soon as a person is taken into custody by a 
member of An Garda Síochána. It is necessary to delete the sentence ‘make an 
application forthwith in a form specified by the Commission to a registered medical 
practitioner for a recommendation’ as a member of An Garda Síochána is no longer 
permitted to make an application for involuntary admission as detailed in the proposed 
revision to section 9. 

5. – 6. Subsections (3) and (4) follow on from EGR Recommendation 41 and allow for the 
person to be released from custody if the authorised officer does not make an 
application or if the GP does not make a recommendation. 

7. Amendments to subsection (5) ensure that the Gardaí remove the person to an 
approved inpatient facility within 6 hours of the completion of the statutory forms 
required, when an application and recommendation are made for someone. 

8. Subsection (6) was included following the public consultation in March 2021, where a 
number of submissions recommended that the exercising of any powers by An Garda 
Síochána under this Act be done in a manner that upholds the rights and dignity of the 
person concerned. 

9. Subsection (7) provides for the Commission to make a code of practice in relation to the 
powers of An Garda Síochána under this Act, in consultation with relevant bodies, 
following a recommendation in the March 2021 public consultation. The 
recommendation further stated that all members of An Garda Síochána should be 
adequately trained in relation to both their powers under the Act and how best to 
handle a situation involving persons expressing mental distress. 

 
Current Section 12 (with proposed changes in red font): 
12.—(1) Where a member of the Garda Síochána has reasonable grounds for believing that a 
person is suffering from a mental disorder and that because of the mental disorder there is a 
serious likelihood of the person causing immediate and serious harm to himself or herself or to 
other persons fulfils the criteria for detention as set out in section 8, the member may either 
alone or with any other member or members of the Garda Síochána- 
(a) take the person into custody and arrange for the matters in subsection (2) to be carried out, 
as soon as practicable, but no later than 12 hours from the time the person is taken into 
custody, and 
(b) enter if need be by force any dwelling or other premises or any place if he or she has 
reasonable grounds for believing that the person is to be found there. 
(2) Where a member of the Garda Síochána takes a person into custody under subsection (1), 
he or she or any other member or members of the Garda Síochána shall make an application 
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forthwith in a form specified by the Commission to a registered medical practitioner for a 
recommendation immediately contact an authorised officer who shall review the person and 
decide whether to make an application or not under section 9; and where an application is 
made the authorised officer shall then arrange for a registered medical practitioner to carry out 
an examination of the person who shall decide whether to make a recommendation or not 
under section 10. 
(3) The provisions of revised sections 10 and 11 shall apply to an application under this section 
as they apply to an application under section 9 with any necessary modifications. 
(3) If the authorised officer does not make an application under subsection (2) above pursuant 
to the provisions of section 9, the person the subject of the application shall be released from 
custody immediately.  
(4) If an application under this section is refused by the registered medical practitioner does not 
make a recommendation under subsection (2) above, pursuant to the provisions of section 10, 
the person the subject of the application shall be released from custody immediately. 
(5) Where an application and a recommendation are made under subsection (2) above, 
following an application under this section, a recommendation is made in relation to a person, a 
member or members of the Garda Síochána shall remove transfer the person to the approved 
centre inpatient facility specified in the recommendation as soon as practicable after the 
completion of the relevant statutory forms. 
(6) When taking a person into custody under subsection (1), or in the exercising of any functions 
granted to members of the Garda Síochána under this Act, the member, or members of the 
Garda Síochána shall exercise these functions in a manner that respects the rights of the 
person, and with due regard to the guiding principles in section 4, or as the case may be, section 
84. 
(7) The Commission may, in consultation with the Garda Síochána and any other relevant body, 
prepare a Code of Practice on the functions of the Garda Síochána under this Act. 
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Head 14 – Section 13 – Transfer Removal of persons to approved centres 
inpatient facilities 
Provides for: 

1. The substitution in the title of section 13 of ‘Removal’ with ‘Transfer’. 
2. The deletion in subsection 13(1) of ‘(other than a recommendation made following an 

application under section 12)’, the substitution of ‘applicant’ with ‘authorised officer’, 
the substitution of ‘removal’ with ‘transfer’, and the insertion of ‘as soon as practicable, 
but no later than 12 hours’ after ‘transfer of the person’.  

3. The substitution in subsection 13(2) of ‘applicant’ with ‘authorised officer’, the 
substitution of ‘removal’ in both instances with ‘transfer’, the insertion of ‘the 
authorised officer shall contact’ after ‘transfer of the person concerned’, the 
substitution of ‘shall, at the request of the registered medical practitioner who made 
the recommendation,’ with ‘, who shall’, the insertion of ‘or authorised person’ after 
‘members of the staff’, and the insertion of ‘as soon as practicable, but no later than 12 
hours after being contacted’ after ‘staff or authorised persons of the approved inpatient 
facility’. 

4. The deletion in subsection 13(3) of ‘serious’ before ‘likelihood’, the insertion of ‘of the 
approved inpatient facility’ after ‘clinical director’, the deletion of ‘the members of the 
staff of the approved centre in the removal by the staff’, and the substitution of 
‘removal’ with ‘transfer’. 

5. The substitution in subsection 13(4)(b) of ‘removal’ with ‘transfer’. 
 

Explanatory Notes: 
1. The term ‘transfer’ is favoured as it is more person-oriented than ‘removal’. 
2. This change reflects EGR Recommendation 36 that in future only an authorised officer 

will make an application and that the person should be removed as soon as practicable. 
Also, there is no longer a need to specifically mention section 12 as it will only be 
authorised officers making an application in future.  

3. Currently the request to involve the Clinical Director of the approved centre in removing 
the person is at the request of the registered medical practitioner.  With an authorised 
officer now making all applications, it is proposed that the request to the Clinical 
Director should be the responsibility of the authorised officer. This amendment also 
ensures compliance with the Health (Miscellaneous Provisions) Act 2009. 

4. The deletion here allows for the clinical director or consultant psychiatrist to request 
Garda assistance to transfer a person from a registered inpatient facility. 

5. The term ‘transfer’ replaces ‘removal’ as per 1. above. 
 
Current Section 13 (with proposed changes in red font): 
13.—(1) Where a recommendation is made in relation to a person (other than a 
recommendation made following an application under section 12), the applicant authorised 
officer concerned shall arrange for the removal transfer of the person as soon as practicable, 
but no later than 12 hours to the approved centre inpatient facility specified in the 
recommendation. 
(2) Where the applicant authorised officer concerned is unable to arrange for the removal 
transfer of the person concerned, the authorised officer shall contact the clinical director of the 
approved centre inpatient facility specified in the recommendation or a consultant psychiatrist 
acting on his or her behalf, who shall, at the request of the registered medical practitioner who 
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made the recommendation, arrange for the removal transfer of the person to the approved 
centre inpatient facility by members of the staff or authorised persons of the approved centre 
inpatient facility as soon as practicable, but not later than 12 hours after being contacted. 
(3) Where the clinical director of the approved centre inpatient facility or a consultant 
psychiatrist acting on his or her behalf and the registered medical practitioner who made the 
recommendation are of opinion that there is a serious likelihood of the person concerned 
causing immediate and serious harm to himself or herself or to other persons, the clinical 
director of the approved inpatient facility or a consultant psychiatrist acting on his or her behalf 
may, if necessary, request the Garda Síochána to assist the members of the staff of the 
approved centre in the removal by the staff  in such removal transfer of the person to that 
centre inpatient facility and the Garda Síochána shall comply with any such request. 
(4) Where a request is made to the Garda Síochána under subsection (3), a member or 
members of the Garda Síochána may— 
(a) enter if need be by force any dwelling or other premises where he or she has reasonable 
cause to believe that the person concerned may be, and 
(b) take all reasonable measures necessary for the removal transfer of the person concerned to 
the approved centre inpatient facility including, where necessary, the detention or restraint of 
the person concerned. 
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Head 15 – Section 13A – Transfer of persons and bringing back of persons to 
approved inpatient facilities by authorised persons (Section 71A moved from 
Part 7) 
Provides for: 

1. The insertion of a new section 13A, titled ‘Transfer of persons and bringing back of 
persons to approved inpatient facilities by authorised persons’, as follows: 
“13A.—(1) The registered proprietor of an approved inpatient facility may enter into an 
arrangement with a person or body for the purposes of arranging for persons who are 
members of the staff of that person or body to provide services relating to— 

(a) the transfer pursuant to section 13 of persons to that approved inpatient facility, 
and/or 
(b) the bringing back pursuant to section 27 or section 94 of persons to that 
approved inpatient facility. 

(2) Where the registered proprietor of an approved inpatient facility has entered into an 
arrangement referred to in subsection (1) with a person or body, the clinical director of 
that approved inpatient facility may authorise, in writing and for a period not exceeding 
12 months as is specified in the authorisation, such, and so many persons who are 
members of the staff of that person to provide the services referred to in that 
subsection which are the subject of that arrangement.  
(3) Where, before the date of commencement of this section, a person was transferred  
to an approved inpatient facility pursuant to and in accordance with section 13 except in 
so far as the transfer was carried out (whether in whole or in part) by an authorised 
person, such transfer shall, to the extent that it was carried out by the authorised 
person, be deemed to be and to always have been carried out by a member of the staff 
of that approved inpatient facility, save for the purposes of any proceedings 
commenced before such date. 
(4) Where, before the date of commencement of this section, a person was brought 
back to an approved inpatient facility pursuant to and in accordance with section 27 or 
section 94 except in so far as the bringing back was carried out (whether in whole or in 
part) by an authorised person, such bringing back shall, to the extent that it was carried 
out by the authorised person, be deemed to be and to always have been carried out by 
a member of the staff of that approved inpatient facility, save for the purposes of any 
proceedings commenced before such date. 
(5) In this section— 
‘authorised person’— 

(a) in relation to a transfer referred to in subsection (3) of a person to an approved 
inpatient facility, means a person who carried out (whether in whole or in part) such 
transfer pursuant to an arrangement entered into by the registered proprietor of 
that inpatient facility, 
(b) in relation to a bringing back referred to in subsection (4) of a person to an 
approved inpatient facility, means a person who carried out (whether in whole or in 
part) such bringing back pursuant to an arrangement entered into by the registered 
proprietor of that inpatient facility. 

(6) The Commission shall issue a code of practice in relation to the requirements for 
assisted admissions to approved inpatient facilities under section 13, section 27, section 
94 and this section.” 
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Explanatory Notes: 

1. This provision moves section 71A (with amendments) from Part 6 of the original Act.  
Amendments to original section 71A include the replacement of the term ‘relevant 
person’ to avoid confusion as the term is also used in the ADMA 2015 and other 
legislation, and the introduction of a code of practice for assisted admissions. 

 
Current Section 71A (moved from Part 7 (original P6) with proposed changes in red font): 
New Section 13A – Transfer of persons and bringing back of persons to approved inpatient 
facilities by authorised persons  
71A13A.—(1) The registered proprietor of an approved centre inpatient facility may enter into 
an arrangement with a person or body for the purposes of arranging for persons who are 
members of the staff of that person or body to provide services relating to— 

(a) the removal transfer pursuant to section 13 of persons to that centre approved 
inpatient facility, and/or 
(b) the bringing back pursuant to section 27 or section 94 of patients persons to that 
centre approved inpatient facility, or 
(c) both such removal and bringing back. 

(2) Where the registered proprietor of an approved centre inpatient facility has entered into an 
arrangement referred to in subsection (1) with a person or body, the clinical director of that 
centre approved inpatient facility may authorise, in writing and for a period not exceeding 12 
months as is specified in the authorisation, such, and so many persons who are members of the 
staff of that person to provide the services referred to in that subsection which are the subject 
of that arrangement.  
(3) Where, before the date of commencement of this section, a person was removed 
transferred to an approved centre inpatient facility pursuant to and in accordance with section 
13 except in so far as the removal transfer was carried out (whether in whole or in part) by an 
relevant authorised person, such removal transfer shall, to the extent that it was carried out by 
the relevant authorised person, be deemed to be and to always have been carried out by a 
member of the staff of that centre approved inpatient facility, save for the purposes of any 
proceedings commenced before such date. 
(4) Where, before the date of commencement of this section, a person was brought back to an 
approved centre inpatient facility pursuant to and in accordance with section 27 or section 94 
except in so far as the bringing back was carried out (whether in whole or in part) by an 
relevant authorised person, such bringing back shall, to the extent that it was carried out by the 
relevant authorised person, be deemed to be and to always have been carried out by a member 
of the staff of that centre approved inpatient facility, save for the purposes of any proceedings 
commenced before such date. 
(5) In this section— 
‘relevant authorised person’— 

(a) in relation to a removal transfer referred to in subsection (3) of a person to an 
approved centre inpatient facility, means a person who carried out (whether in whole or 
in part) such removal transfer pursuant to an arrangement entered into by the registered 
proprietor of that centre inpatient facility, 
(b) in relation to a bringing back referred to in subsection (4) of a patient person to an 
approved centre inpatient facility, means a person who carried out (whether in whole or 
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in part) such bringing back pursuant to an arrangement entered into by the registered 
proprietor of that centre inpatient facility. 

(6) The Commission shall issue a code of practice in relation to the requirements for assisted 
admissions to approved inpatient facilities under section 13, section 27, section 94 and this 
section. 
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Head 16 – Section 13B – Transfer of persons to emergency department 
Provides for: 

1. The insertion of a new section 13B, titled ‘Transfer of persons to emergency 
department’, as follows: 
“13B.—(1)  Where the registered medical practitioner who made the recommendation 
for admission of a person under section 10, the clinical director, or a consultant 
psychiatrist on the staff, of the approved inpatient facility specified in the 
recommendation is of the view that the person requires treatment in a general hospital 
for a non-mental health related condition before the person is taken to an approved 
inpatient facility, then the person shall be taken to an emergency department. 
(2) Where a person the subject of a recommendation remains in the emergency 
department, or ward in that hospital, for treatment of a non-mental health related 
condition, the hospital’s psychiatry liaison service shall communicate, as appropriate, 
with the approved inpatient facility named in the recommendation. 
(3) Where a person needs mental health treatment while he or she remains in the 
emergency department, or other ward in that hospital, such treatment may only be 
given in line section 57(6). 
(4) When a person who is still the subject of a recommendation is to be discharged from 
the emergency department, or other ward in that hospital, the clinical director of the 
approved inpatient facility shall arrange for the transfer of the person to the approved 
inpatient facility to carry out the examination by the consultant psychiatrist under 
section 14. 
(5) Where, by the effluxion of time, the recommendation made under section 10 has 
lapsed, a new application must be made under section 9.” 

 
Explanatory Notes: 

1. The Expert Group recommended (Recommendations 44 – 47) that provisions be made 
for treatment of persons the subject of a recommendation in an emergency department 
or hospital in situations where treatment for a non-mental health condition is urgently 
needed. Following extensive consultation, the recommendations as made by the Expert 
Group appeared to be unworkable in practice, particularly considering cases where the 
emergency department or hospital is a considerable distance away from the approved 
inpatient facility. Furthermore, the College of Psychiatrists of Ireland flagged its concern 
that such provisions may lead to cases where persons are detained in an emergency 
department when there is no medical emergency because of bed shortages in approved 
inpatient facilities. For these reasons, the Department has not followed the Expert 
Group’s recommendations on this point.    

 
New Section 13B: 
Transfer of persons to emergency department 
13B.—(1) Where the registered medical practitioner who made the recommendation for 
admission of a person under section 10, the clinical director, or a consultant psychiatrist on the 
staff, of the approved inpatient facility specified in the recommendation is of the view that the 
person requires treatment in a general hospital for a non-mental health related condition 
before the person is taken to an approved inpatient facility, then the person shall be taken to 
an emergency department. 
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(2) Where a person the subject of a recommendation remains in the emergency department, or 
ward in that hospital, for treatment of a non-mental health related condition, the hospital’s 
psychiatry liaison service shall communicate, as appropriate, with the approved inpatient 
facility named in the recommendation. 
(3) Where a person needs mental health treatment while he or she remains in the emergency 
department, or other ward in that hospital, such treatment may only be given in line section 
57(6). 
(4) When a person who is still the subject of a recommendation is to be discharged from the 
emergency department, or other ward in that hospital, the clinical director of the approved 
inpatient facility shall arrange for the transfer of the person to the approved inpatient facility to 
carry out the examination by the consultant psychiatrist under section 14. 
(5) Where, by the effluxion of time, the recommendation made under section 10 has lapsed, a 
new application must be made under section 9. 
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Head 17 – Section 14 – Admission order 
Provides for: 

1. The insertion in subsection 14(1) of ‘, either following or at the same time as an 
assessment by another mental healthcare professional, who is not a registered medical 
practitioner but who is or will be involved in the care and treatment of the person in the 
approved inpatient facility,’ after ‘examination of the person and’, and the deletion of 
‘thereupon’. 

2. The substitution in subsection 14(1)(a) of ‘is suffering from a mental disorder’ with 
‘fulfils the criteria for detention as set out in section 8’, and the substitution of ‘a 
patient’ with ‘an involuntary person’. 

3. The insertion of new subsection 14(2) to read ‘The assessment of the other mental 
healthcare professional referred to in subsection (1), of the proposed detention of the 
person at the approved inpatient facility shall be recorded— 

(a) on the person's clinical file, and 
(b) in the form detaining the person.’ 

4. The renumbering of original subsections 14(2) to 14(3) and the substitution of ‘a medical 
practitioner or a registered nurse’ with ‘or other mental healthcare professional,’, the 
substitution of ‘(or such shorter period as may be prescribed after consultation with the 
Commission)’ with ‘from the time of that person’s arrival at the approved inpatient 
facility’, the substitution of ‘an examination’ with ‘the examination and the assessment’, 
the substitution of ‘or, if’ with ‘and for the purpose of making’, and the substitution of 
‘is made or refused in relation to the person during that period, until it is granted or 
refused’ with ‘or not’. 

5. The renumbering of original subsections 14(3) to 14(4) and the insertion of ‘, or a mental 
healthcare professional,’ after ‘A consultant psychiatrist’, the substitution of ‘for’ after 
‘be disqualified’ with ‘from carrying out an examination or an assessment or from’, and 
the insertion of ‘under subsection (1)’ before ‘in relation to a person’. 

6. The insertion of a new subsection 14(5) to read ‘Where a person, who has been 
detained in the Central Mental Hospital under any provision of the Criminal Law 
(Insanity) Act 2006, nears or comes to the expiration of his or her sentence or when his 
or her period of lawful custody is ending or has otherwise come to an end, and where 
the clinical director of the designated centre in consultation with the consultant 
psychiatrist responsible for the person’s care and treatment have examined the person 
and satisfied themselves that the person fulfils the criteria for detention under section 8 
and that the person requires the special treatment provided by the Central Mental 
Hospital, an admission order to admit such a person directly to the Central Mental 
Hospital under this Act may be made prior to the end of his or her period of lawful 
detention under the Criminal Law (Insanity) Act 2006.’. 

7. The insertion of a new subsection 14(6) to read ‘The provisions of sections 15 to 22 shall 
apply to a person detained under subsection (5) as they apply to a person otherwise 
detained under section 14 with any necessary modifications.’. 
 

Explanatory Notes: 
1. This amendment is necessary to reflect EGR Recommendation 43 which proposes that, 

in future, while a consultant psychiatrist will continue to make the decision as to 
whether a person is subject to an admission order or not, they will have to consult with 
another Mental Health Professional of a different profession that is or will be involved in 
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the treatment of the person at the registered inpatient facility.  The EGR want to see a 
greater involvement of other Mental Health Professionals in the admission, care and 
treatment process which mirrors the important role already played by these 
professionals in terms of care and treatment. 

2. This amendment is necessary to delete the reference to ‘mental disorder’ and replace it 
with a reference to ‘criteria for detention’ in line with changes already suggested for 
sections 3 and 8 of the Act. 

3. Recommendation 43 requires that the opinion of the other Mental Health Professional 
be recorded on the person's clinical file and this is included in new subsection (2).  This is 
particularly important where the Mental Health Professional is of the opinion that the 
person does not require to be admitted on an involuntary basis and also allows the 
Review Board to be aware up front of the views of other mental healthcare 
professionals. 

4. – 5. These amendments are required to ensure the numbering of the revised Act is in 
order and now include the other mental healthcare professional. 

6. The Commission recommended that the Department provide for direct application to 
the Central Mental Hospital (CMH) under this Act for persons already detained in the 
CMH under the Criminal Law (Insanity) Act 2006, in cases where the person continues to 
require treatment in the CMH and his or her sentence or lawful custody comes to an 
end. The current options are for the person to be discharged from the CMH, admitted to 
an approved centre other than the CMH and then an application has to be made under 
the 2001 Act to transfer the person to the CMH, which has to be reviewed by a mental 
health tribunal, or an application is made to the High Court invoking its inherent 
jurisdiction to allow the person to continue to be detained in the CMH. 
 

Current Section 14 (with proposed changes in red font): 
14.—(1) Where a recommendation in relation to a person the subject of an application is 
received by the clinical director of an approved centre inpatient facility, a consultant 
psychiatrist on the staff of the approved centre inpatient facility shall, as soon as may be, carry 
out an examination of the person and, either following or at the same time as an assessment by 
another mental healthcare professional, who is not a registered medical practitioner but who is 
or will be involved in the care and treatment of the person in the approved inpatient facility, 
shall thereupon either— 

(a) if he or she is satisfied that the person is suffering from a mental disorder fulfils the 
criteria for detention as set out in section 8, make an order to be known as an involuntary 
admission order and referred to in this Act as “an admission order” in a form specified by 
the Commission for the reception, detention and treatment of the person and a person to 
whom an admission order relates is referred to in this Act as “a patient an involuntary 
person”, or 
(b) if he or she is not so satisfied, refuse to make such an admission order. 

(2) The assessment of the other mental healthcare professional referred to in subsection (1), of 
the proposed detention of the person at the approved inpatient facility shall be recorded— 

(a) on the person's clinical file, and 
(b) in the form detaining the person. 

(23) A consultant psychiatrist, or other mental healthcare professional, a medical practitioner 
or a registered nurse on the staff of the approved centre inpatient facility shall be entitled to 
take charge of the person concerned and detain him or her for a period not exceeding 24 hours 
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from the time of that person’s arrival at the approved inpatient facility (or such shorter period 
as may be prescribed after consultation with the Commission) for the purpose of carrying out 
an the examination and the assessment under subsection (1) and for the purpose of making or, 
if an admission order or not is made or refused in relation to the person during that period, 
until it is granted or refused.  
(34) A consultant psychiatrist, or a mental healthcare professional, shall, for the purposes of 
this section, be disqualified for from carrying out an examination or an assessment or from 
making an admission order under subsection (1) in relation to a person the subject of an 
application— 

(a) if he or she is a spouse, a civil partner, or a relative of the person, or 
(b) if he or she is the applicant. 

(5) Where a person, who has been detained in the Central Mental Hospital under any provision 
of the Criminal Law (Insanity) Act 2006, nears or comes to the expiration of his or her sentence 
or when his or her period of lawful custody is ending or has otherwise come to an end, and 
where the clinical director of the designated centre in consultation with the consultant 
psychiatrist responsible for the person’s care and treatment have examined the person and 
satisfied themselves that the person fulfils the criteria for detention under section 8 and that 
the person requires the special treatment provided by the Central Mental Hospital, an 
admission order to admit such a person directly to the Central Mental Hospital under this Act 
may be made prior to the end of his or her period of lawful detention under the Criminal Law 
(Insanity) Act 2006. 
(6) The provisions of sections 15 to 22 shall apply to a person detained under subsection (5) as 
they apply to a person otherwise detained under section 14 with any necessary modifications. 
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Head 18 – Section 14A – Intermediate admission order 
Provides for: 

1. The insertion of a new section entitled ‘Intermediate admission order’, to read as 
follows: 
“14A.–(1) Where, in the course of an examination carried out by a consultant 
psychiatrist of a person for the purpose of voluntary admission, the consultant 
psychiatrist is of the reasonable opinion that the person concerned may lack capacity to 
consent to his or her admission, but that he or she does not meet the criteria for 
detention in section 8, the consultant psychiatrist shall carry out, or shall arrange for 
another mental healthcare professional to carry out, a capacity assessment. 
(2) An assessment of the person by another mental healthcare professional, who is not a 
registered medical practitioner but who is or will be involved in the care and treatment 
of the person in the approved inpatient facility shall take place either before or at the 
same time as the examination under subsection (1) and the outcome of that assessment 
shall be recorded– 
 (a) on the person’s clinical file, and 
 (b) in the intermediate admission form. 
(3) If, under subsection (1), the consultant psychiatrist, or other mental healthcare 
professional, carrying out the assessment concludes that the person lacks capacity to 
consent to, or to refuse, his or her admission, but that he or she still requires treatment 
in an approved inpatient facility, then the admission cannot continue on a voluntary 
basis, and the consultant psychiatrist may admit the person by the making of an 
intermediate admission order. 
(4) The intermediate admission order will detail that the person has been found to lack 
the necessary capacity to consent to his or her admission to an approved inpatient 
facility, and requires treatment in the approved inpatient facility, but that the person 
does not meet the criteria for involuntary detention. 
(5) As soon as practicable after the making of the intermediate admission order, but no 
later than 48 hours later, the consultant psychiatrist responsible for the care and 
treatment of the person shall arrange for a second mental healthcare professional, who 
is not a relative or the spouse of the person concerned, and who is not or will not be 
involved in the care and treatment of the person, to carry out a second capacity 
assessment, and 

(a) if the second mental healthcare professional finds that the person lacks capacity 
to consent to his or her admission, then the person shall be deemed to lack 
capacity, or 
(b) if the second mental healthcare professional finds that the person does not lack 
capacity, then the person shall be deemed to have capacity and the intermediate 
admission order shall be revoked, and the person’s admission may only continue on 
a voluntary basis.  

(6) The capacity assessments carried out under subsections (1) and (5) shall be recorded 
in the person’s clinical file. 
(7) The person, or a person nominated on his or her behalf, shall be entitled to copies of 
the capacity assessments carried out under subsections (1) and (5). 
(8) The Commission shall prepare and publish a code of practice on the admission and 
treatment of intermediate persons under this Act.  
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(9) Where, a consultant psychiatrist, registered medical practitioner or mental 
healthcare professional responsible for or involved in the care and treatment of a 
voluntary person already receiving treatment in an approved inpatient facility is of the 
opinion that the person lacks the capacity necessary to consent to his or her continued 
stay at the approved inpatient facility, the provisions of this section shall apply. 
(10) A person subject to an intermediate admission order or intermediate renewal order 
may leave the approved inpatient facility at any time. 
(11) The Commission shall be informed of all intermediate admission orders made under 
this section, and all intermediate renewal orders made under section 15.” 

 
Explanatory Notes: 

1. EGR recommendations 26 –33 recommended that, due to the revised definition of 
voluntary person, a new category of person should be provided for under this Act, 
named ‘intermediate persons’. In the report of the Expert Group itself, it recommended 
that intermediate persons be subject to an intermediate admission or renewal order, as 
the case may be, as by definition an intermediate person will not meet the criteria for 
detention. 

2. The inclusion of the ‘intermediate person’ category, and the resultant new section 14A, 
and amendments elsewhere, have been put in place in order to extend many of the 
safeguards of involuntary detention to this cohort, as under the current iteration of the 
Act, persons lacking capacity to consent to admission but not meeting the criteria for 
detention are generally classified as ‘voluntary patients’ and thus, do not have a review 
mechanism of their admission. 

3. As intermediate persons, by definition, do not meet the criteria for detention, they 
cannot be subject to an admission or renewal order. The EGR recommended that an 
intermediate admission or renewal order be made in such cases, which will outline that 
the person lacks capacity to consent to his or her voluntary admission, which is the basis 
of the order admitting them. This section provides for a capacity assessment to be 
carried out by a mental healthcare professional during an examination for voluntary 
admission and for an intermediate admission order to be made if the person lacks 
capacity, in order to extend greater protections and safeguards to the person. A second 
capacity assessment is provided for as well, to ensure that the person is correctly 
deemed to lack capacity. 

4. Subsection (9) provides for a person already receiving treatment on a voluntary basis to 
have his or her status changed to intermediate, in line with this section. 

 
New Subsection 14A 
Intermediate admission order  
14A.–(1) Where, in the course of an examination carried out by a consultant psychiatrist of a 
person for the purpose of voluntary admission, the consultant psychiatrist is of the reasonable 
opinion that the person concerned may lack capacity to consent to his or her admission, but 
that he or she does not meet the criteria for detention in section 8, the consultant psychiatrist 
shall carry out, or shall arrange for another mental healthcare professional to carry out, a 
capacity assessment. 
(2) An assessment of the person by another mental healthcare professional, who is not a 
registered medical practitioner but who is or will be involved in the care and treatment of the 
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person in the approved inpatient facility shall take place either before or at the same time as 
the examination under subsection (1) and the outcome of that assessment shall be recorded–  

(a) on the person’s clinical file, and 
(b) in the intermediate admission form. 

(3) If, under subsection (1), the consultant psychiatrist, or other mental healthcare professional, 
carrying out the assessment concludes that the person lacks capacity to consent to, or to 
refuse, his or her admission, but that he or she still requires treatment in an approved inpatient 
facility, then the admission cannot continue on a voluntary basis, and the consultant 
psychiatrist may admit the person by the making of an intermediate admission order. 
(4) The intermediate admission order will detail that the person has been found to lack the 
necessary capacity to consent to his or her admission to an approved inpatient facility, and 
requires treatment in the approved inpatient facility, but that the person does not meet the 
criteria for involuntary detention. 
(5) As soon as practicable after the making of the intermediate admission order, but no later 
than 48 hours later, the consultant psychiatrist responsible for the care and treatment of the 
person shall arrange for a second mental healthcare professional, who is not a relative or the 
spouse of the person concerned, and who is not or will not be involved in the care and 
treatment of the person, to carry out a second capacity assessment, and 

(a) if the second mental healthcare professional finds that the person lacks capacity to 
consent to his or her admission, then the person shall be deemed to lack capacity, or 
(b) if the second mental healthcare professional finds that the person does not lack 
capacity, then the person shall be deemed to have capacity and the intermediate 
admission order shall be revoked, and the person’s admission may only continue on a 
voluntary basis.  

(6) The capacity assessments carried out under subsections (1) and (5) shall be recorded in the 
person’s clinical file. 
(7) The person, or a person nominated on his or her behalf, shall be entitled to copies of the 
capacity assessments carried out under subsections (1) and (5). 
(8) The Commission shall prepare and publish a code of practice on the admission and 
treatment of intermediate persons under this Act.  
(9) Where, a consultant psychiatrist, registered medical practitioner or mental healthcare 
professional responsible for or involved in the care and treatment of a voluntary person in an 
approved inpatient facility is of the opinion that the person lacks the capacity necessary to 
consent to his or her continued stay at the approved inpatient facility, the provisions of this 
section shall apply. 
(10) A person subject to an intermediate admission order or intermediate renewal order may 
leave the approved inpatient facility at any time. 
(11) The Commission shall be informed of all intermediate admission orders made under this 
section, and all intermediate renewal orders made under section 15. 
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Head 19 – Section 15 – Duration and renewal of admission orders 
Provides for: 

1. The substitution in subsection 15(1) of ‘patient’ with ‘involuntary patient’, and the 
deletion of ‘and section 18(4)’. 

2. The substitution in subsection 15(2) of ‘patient’ with ‘person’, and the insertion of 
‘which said period shall commence on the expiration of the admission order made by 
the consultant psychiatrist under subsection (1)’ after ‘not exceeding 3 months’. 

3. The substitution in subsection 15(3)(a) of ‘beginning’ with ‘which said period shall 
commence’, and the deletion of ‘by the psychiatrist’ after ‘renewal order made’ and 
‘extended by order made’. 

4. The deletion of subsection 15(3)(b) and its replacement with the following: 
‘(b) Subject to paragraphs (c) and (d), a person detained pursuant to any renewal order 
made under paragraph (a) for a period exceeding 3 months may, on his or her own 
instruction, or by the instruction of his or her legal representative with the person’s 
consent, or where the person lacks capacity to consent the provisions of the Act of 2015 
shall apply, make one application per renewal order period, to the Commission to have 
his or her detention reviewed by a review board in accordance with the provisions of 
section 18 (to be known as and in this Act referred to as “an additional review”).’ 

5. The deletion of subsection 15(3)(d) and its replacement with the following: 
‘(d) In considering an additional review, a review board for the purposes of section 18(1) 
shall only consider the issue of whether the person fulfils the criteria set out in section 8 
at the time of the additional review.’. 

6. The deletion of subsection 15(4) and its replacement with the following: 
‘(4) The period referred to in subsection (1) shall not be extended under subsection (2) 
or (3) unless the consultant psychiatrist concerned has— 
(a) not more than 48 hours before the making of the order concerned examined the 

person concerned, and 
(b) consulted with at least one other mental healthcare professional, who is not a 

registered medical practitioner but who is or will be involved in the care and 
treatment of the person in the approved inpatient facility, about the proposed 
ongoing detention of the person and thereafter certified in a form specified by the 
Commission that the person continues to meet the criteria for detention as set out 
in section 8.’ 

7. The insertion of new subsections (5), (6) and (7) to read as follows: 
‘(5) An intermediate admission order made under section 14A shall remain in force for 
a period of no more than 21 days from the date of the making of the order and, 
subject to subsection (7). 
(6) The period referred to in subsection (5) may be extended by order (to be known as 
and in this Act referred to as “an intermediate renewal order”) made by the consultant 
psychiatrist responsible for the care and treatment of the person concerned for a 
further period not exceeding 3 months, which said period shall commence on the 
expiration of the intermediate admission order made by the consultant psychiatrist 
under subsection (5). 
(7) The period referred to in subsection (5) shall not be extended under subsection (6) 
unless the consultant psychiatrist concerned  
(a) not more than 48 hours before the making of the order concerned examined the 
person concerned, and 
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(b) consulted with at least one other mental healthcare professional, who is not a 
registered medical practitioner but who is or will be involved in the care and treatment 
of the person in the approved inpatient facility, about the proposed extension of the 
order of the person and thereafter certified in a form specified by the Commission that 
the person continues to lack the capacity necessary to consent to or refuse his or her 
admission, and that the person still requires treatment in the approved inpatient 
facility.’ 

 
Explanatory Notes: 

1. Amendments to subsection 15(1) remove the term ‘patient’, as it is removed 
throughout the Act and replace it here with ‘involuntary person’, and the reference to 
section 18 is also no longer needed. 

2. This amendment replaces the term ‘patient’ with ‘person’ and also reflects EGR 
Recommendation 68 which specifically recommended that subsection 15(2) should be 
amended so that the renewal order only comes into effect on the expiration of the time 
period provided for in the previous order. 

3. The amendment in subsection (3)(a) also reflects Recommendation 68. 
4. The amendments in subsection (3)(b) include reference to instructions by the person, 

where they consent or where they lack capacity to consent and includes a term for the 
‘additional reviews’ provided for by the Mental Health (Renewal Orders) Act 2018. 

5. The amendment to subsection (3)(d) reflects Recommendations 3 and 4 that the criteria 
for detention should be separate from the definition of mental disorder. 

6. This amendment reflects Recommendation 66 and will ensure that when a Consultant 
Psychiatrist is certifying a renewal order, they must consult with at least one other 
Mental Health Professional of a different profession who is involved in the treatment of 
the person at the registered inpatient facility and this opinion must be officially 
recorded. Also, the Commission recommend that the period be reduced from one week 
to 48 hours. 

7. ‘Intermediate admission order(s)’ and ‘intermediate renewal order(s)’ were 
recommended by the EGR and are necessary to give effect to extending safeguards to 
the new ‘intermediate person’ cohort. 
 

Current Section 15 (with proposed changes in red font) (Mental Health (Renewal Orders) Act 
2018 amendments in blue font): 
15.—(1) An admission order shall authorise the reception, detention and treatment of the 
patient involuntary person concerned and shall remain in force for a period of 21 days from the 
date of the making of the order and, subject to subsection (2) and section 18(4), shall then 
expire. 
(2) The period referred to in subsection (1) may be extended by order (to be known as and in 
this Act referred to as “a renewal order”) made by the consultant psychiatrist responsible for 
the care and treatment of the patient person concerned for a further period not exceeding 3 
months which said period shall commence on the expiration of the admission order made by 
the consultant psychiatrist under subsection (1). 
(3) The period referred to in subsection (1) may be further extended by order made by the 
consultant psychiatrist concerned for a period not exceeding 6 months beginning on the 
expiration of the renewal order made by the psychiatrist under subsection (2) and thereafter 
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may be further extended by order made by the psychiatrist for periods each of which does not 
exceed 12 months (each of which orders is also referred to in this Act as "a renewal order". 
(3)(a) The period referred to in subsection (1) may be further extended by order made by the 

consultant psychiatrist concerned for a period not exceeding 6 months which said period 
shall commence beginning on the expiration of the renewal order made by the psychiatrist 
under subsection (2) and thereafter may be further extended by order made by the 
psychiatrist for periods each of which does not exceed 6 months (each of which orders is 
also referred to in this Act as “a renewal order”). 
(b) Subject to paragraphs (c) and (d), a patient detained pursuant to any renewal order 
made under paragraph (a) for a period exceeding 3 months, or his or her legal 
representative, on the instructions of the patient or on the representative’s own initiative, 
may make one application per renewal order period, in a form specified by the Commission 
for the purpose, in respect of that renewal order to the Commission to have his or her 
detention reviewed by a tribunal in accordance with the provisions of section 18. 
(b) Subject to paragraphs (c) and (d), a person detained pursuant to any renewal order made 
under paragraph (a) for a period exceeding 3 months may, on his or her own instruction, or 
by the instruction of his or her legal representative with the person’s consent, or where the 
person lacks capacity to consent the provisions of the 2015 act shall apply, make one 
application per renewal order period, to the Commission to have his or her detention 
reviewed by a review board in accordance with the provisions of section 18 (to be known as 
and in this Act referred to as “an additional review”). 
(c) An application referred to in paragraph (b) shall be made to the Commission not earlier 
than 3 months from the date on which the renewal order concerned was made under 
paragraph (a). 
(d) In considering an additional review, a review board for the purposes of section 18(1) shall 
only consider the issue of whether the person fulfils the criteria set out in section 8 at the 
time of the additional review.  For the purposes of a review conducted pursuant to an 
application referred to in paragraph (b), subsection (1) of section 18 shall be read as if 
paragraph (a) of that subsection were deleted therefrom and the following paragraph were 
substituted therefor: 

‘(a) if satisfied that the patient is suffering from a mental disorder, affirm the order, or’”. 
(4) The period referred to in subsection (1) shall not be extended under subsection (2) or (3) 
unless the consultant psychiatrist concerned has— 

(a) not more than one week 48 hours before the making of the order concerned examined 
the patient person concerned, and 
(b) consulted with at least one other mental healthcare professional, who is not a registered 
medical practitioner but who is or will be involved in the care and treatment of the person in 
the approved inpatient facility, about the proposed ongoing detention of the person and 
thereafter examined the patient concerned and certified in a form specified by the 
Commission that the patient person continues to suffer from a mental disorder illness. meet 
the criteria for detention as set out in section 8. 

(5) An intermediate admission order made under section 14A shall remain in force for a period 
of no more than 21 days from the date of the making of the order and, subject to subsection 
(7). 
(6) The period referred to in subsection (5) may be extended by order (to be known as and in 
this Act referred to as “an intermediate renewal order”) made by the consultant psychiatrist 
responsible for the care and treatment of the person concerned for a further period not 
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exceeding 3 months, which said period shall commence on the expiration of the intermediate 
admission order made by the consultant psychiatrist under subsection (5). 
(7) The period referred to in subsection (5) shall not be extended under subsection (6) unless 
the consultant psychiatrist concerned  

(a) not more than 48 hours before the making of the order concerned examined the 
person concerned, and 

(b) consulted with at least one other mental healthcare professional, who is not a 
registered medical practitioner but who is or will be involved in the care and treatment of the 
person in the approved inpatient facility, about the proposed extension of the order of the 
person and thereafter certified in a form specified by the Commission that the person 
continues to lack the capacity necessary to consent to or refuse his or her admission, and that 
the person still requires treatment in the approved inpatient facility. 
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Head 20 – Section 16 – Provision of information for involuntary and 
intermediate persons admitted to approved centres inpatient facilities 
Provides for: 

1. The insertion in the title of section 16 of ‘involuntary and intermediate’ before 
‘persons’. 

2. The insertion in subsection 16(1) of ‘or an intermediate admission order or an 
intermediate renewal order, as the case may be,’ after ‘renewal order,’, and the 
insertion of ‘as soon as is practicable but’ before ’not later than 24 hours’. 

3. The deletion of subsection 16(1)(a). 
4. The renumbering of subsection 16(1)(b) to 16(1)(a), the insertion of ‘a copy of the order 

and a’ before ‘notice in writing’, and the substitution of ‘patient.’ with ‘involuntary or 
intermediate person, and’. 

5. The insertion of new subsection 16(1)(b) to read ‘send a copy of the order and a notice 
in writing of the making of the order to the Commission.’ 

6. The insertion in subsection (2) of ‘of an admission order or renewal order’ after ‘a 
notice’, and the substitution of ‘patient’ with ‘involuntary person’. 

7. The insertion in subsection 16(2)(a) of ‘section’ before ‘15’, and the insertion of ‘or 
section 23’ after ‘15’. 

8. The insertion of a new subsection 16(2)(d) to read ‘is entitled to receive information on 
any aspect of his or her care or treatment at any time during his or her involuntary 
detention,’. 

9. The insertion of a new subsection 16(2)(e) to read ‘will be provided with an explanatory 
note on the guiding principles that shall apply in relation to all decisions regarding his or 
her care and treatment,’. 

10. The insertion of a new subsection 16(2)(f) to read ‘has the right to consent to or refuse 
treatment during the period of his or her involuntary admission, where he or she has 
capacity to make such decisions,’. 

11. The insertion of a new subsection 16(2)(g) to read ‘is informed of the complaints 
procedure for the approved inpatient facility,’. 

12. The revised numbering of original subsection 16(2)(d) to 16(2)(h). 
13. The revised numbering of original subsection 16(2)(e) to 16(2)(i). 
14. The revised numbering of original subsection 16(2)(e)(ee) to 16(2)(i)(ii), the substitution 

of ‘patient’ with ‘person with his or her consent, or where the person lacks capacity to 
consent, the provisions of the Act of 2015 shall apply,’, and the substitution of ‘patient’s’ 
with ‘person’s’. 

15. The revised numbering of original subsection 16(2)(f) to 16(2)(j), and the substitution of 
‘if he or she is the subject of a renewal order, and’ with ‘,’. 

16. The insertion of a new subsection 16(2)(k) to read ‘is entitled to make an application 
under section 20 to be transferred to another approved inpatient facility,’. 

17. The revised numbering of original subsection 16(2)(g) to 16(2)(l), the substitution of 
‘patient’ with ‘person’, and the insertion of ‘, and has the necessary capacity (within the 
meaning of section 3 of the Act of 2015) to consent, and’ after ‘so admitted.’. 

18. The insertion of a new subsection (2)(m) to read ‘(m) is entitled to engage an advocate.’. 
19. The deletion of subsection 16(3) and its replacement with the following: 

‘(3) A notice of an intermediate admission order or intermediate renewal order under 
this section shall include a statement in writing to the effect that the intermediate 
person— 
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(a) is receiving treatment pursuant to section 14A or section 15, as the case may be, 
(b) is entitled to legal representation, 
(c) will be given a general description of the proposed treatment to be administered to 
him or her during the period of his or her detention,  
(d) is entitled to receive information on any aspect of his or her care or treatment at any 
time during his or her detention as an intermediate person, 
(e) will be provided with an explanatory note on the guiding principles that shall apply in 
relation to all decisions regarding his or her care and treatment, 
(f) has the right to consent to or refuse treatment, where he or she has capacity to make 
such decisions,  
(g) is informed of the complaints procedure for the approved inpatient facility, 
(h) is entitled to communicate with the Inspector, 
(i) will have his or her order reviewed by a review board in accordance with the 
provisions of section 18, 
(j) is entitled to appeal to the Circuit Court against a decision of a review board under 
section 18, 
(k) is entitled to make an application under section 20 to be transferred to another 
approved inpatient facility,  
(l) subject to section 23, is informed that he or she may leave the approved inpatient 
facility at any time, and 
(m) is entitled to engage an advocate.’ 

20. The insertion of new subsections (4), (5) and (6) to read as follows: 
‘(4) With the consent of the person concerned, information of a general nature on the 
care and treatment of the person may be provided to the person’s family or carer, or 
the person’s advocate, or another person nominated by the person concerned. 
(5) All information provided to the person under subsections (2) and (3) shall be in a 
form and language that may be understood by him or her. 
(6) Where the person concerned has an enduring power of attorney in place, or is a 
ward of the court, information provided to the person under subsection (2) or 
subsection (3), should be given to any person empowered by law to give consent or 
exercise a legal power on behalf of the person.’ 

 
Explanatory Notes: 

1. – 15. These amendments are necessary to reflect EGR Recommendations 98 and 99 to 
ensure that the information requirements for persons are set out in the Act, that 
involuntary persons with capacity are made aware that they have the right to consent or 
refuse treatment and that all persons are obliged to be made aware of the complaints 
procedure that exists in the facility and the complaints mechanisms that exist generally 
in the service.  The amendments also remove the term ‘patient’ as ‘person’ is now used 
throughout the Act and allow for the revised numbering of the subsections. 

16. New subsection 16(2)(k) addresses issues from the decisions in IF case (2019) and AB 
case (2018). 

17. This amendment allows for the revised numbering of the subsection and includes the 
necessary reference to the Assisted Decision-Making (Capacity) Act 2015. 

18. The EGR recommended that a person may request the attendance of his or her 
advocate at review boards and when making decisions on treatment. Paragraph (m) 
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provides for the person to be made aware of his or her ability to engage an advocate 
shortly after his or her admission. 

19. Original subsection (3) is not needed as an admission order is already defined in section 
14. New subsection (3) provides for the provision of information for persons subject to 
an intermediate admission or renewal order. 

20. New subsection (4) allows for the providing of information on the person to their 
family/carers/support when they give their consent.  New subsection 5 provides that all 
information given to a person will be in a manner that can be understood by them.  New 
subsection (6) provides for persons with a legal right to make decisions about a person 
to be given information under this section on the same basis as the person concerned. 

 
Current Section 16 (with proposed changes in red font) (Mental Health (Renewal Orders) Act 
2018 amendments in blue font): 
16.—(1) Where a consultant psychiatrist makes an admission order or a renewal order, or an 
intermediate admission order or an intermediate renewal order, as the case may be, he or she 
shall, as soon as is practicable but not later than 24 hours thereafter— 

(a) send a copy of the order to the Commission, and 
(ba) give a copy of the order and a notice in writing of the making of the order to the patient 
involuntary or intermediate person, and 
(b) send a copy of the order and a notice in writing of the making of the order to the 
Commission. 

(2) A notice of an admission order or renewal order under this section shall include a statement 
in writing to the effect that the patient involuntary person— 

(a) is being detained pursuant to section 14 or section 15 or section 23, as the case may be, 
(b) is entitled to legal representation, 
(c) will be given a general description of the proposed treatment to be administered to him 
or her during the period of his or her detention,  
(d) is entitled to receive information on any aspect of his or her care or treatment at any 
time during his or her involuntary detention, 
(e) will be provided with an explanatory note on the guiding principles that shall apply in 
relation to all decisions regarding his or her care and treatment, 
(f) has the right to consent to or refuse treatment during the period of his or her involuntary 
admission, where he or she has capacity to make such decisions,  
(g) is informed of the complaints procedure for the approved inpatient facility, 
(dh) is entitled to communicate with the Inspector, 
(ei) will have his or her detention reviewed by tribunal a review board in accordance with the 
provisions of section 18, 

 (eeii) subject to section 15(3)(c) and (d), is entitled by virtue of section 15(3)(b), to apply 
(or have his or her legal representative apply on the instructions of the patient person 
with his or her consent, or where the person lacks capacity to consent, the provisions of 
the Act of 2015 shall apply, or on the representative's own initiative) to the Commission 
to have the patient's person’s detention further reviewed by a tribunal review board in 
accordance with the provisions of section 18. 

(fj) is entitled to appeal to the Circuit Court against a decision of a tribunal review board 
under section 18 if he or she is the subject of a renewal order, and 
(k) is entitled to make an application under section 20 to be transferred to another 
approved inpatient facility, 
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(gl) may be admitted to the approved centre inpatient facility concerned as a voluntary 
patient person if he or she indicates a wish to be so admitted, and has the necessary 
capacity (within the meaning of section 3 of the Act of 2015) to consent, and. 
(m) is entitled to engage an advocate. 

(3) In this section references to an admission order shall include references to the relevant 
recommendation and the relevant application. 
(3) A notice of an intermediate admission order or intermediate renewal order under this 
section shall include a statement in writing to the effect that the intermediate person— 

(a) is receiving treatment pursuant to section 14A or section 15, as the case may be, 
(b) is entitled to legal representation, 
(c) will be given a general description of the proposed treatment to be administered to him 
or her during the period of his or her detention,  
(d) is entitled to receive information on any aspect of his or her care or treatment at any 
time during his or her detention as an intermediate person, 
(e) will be provided with an explanatory note on the guiding principles that shall apply in 
relation to all decisions regarding his or her care and treatment, 
(f) has the right to consent to or refuse treatment, where he or she has capacity to make 
such decisions,  
(g) is informed of the complaints procedure for the approved inpatient facility, 
(h) is entitled to communicate with the Inspector, 
(i) will have his or her order reviewed by a review board in accordance with the provisions 
of section 18, 
(j) is entitled to appeal to the Circuit Court against a decision of a review board under 
section 18, 
(k) is entitled to make an application under section 20 to be transferred to another 
approved inpatient facility,  
(l) subject to section 23, is informed that he or she may leave the approved inpatient 
facility at any time, and 
(m) is entitled to engage an advocate. 

(4) With the consent of the person concerned, information of a general nature on the care and 
treatment of the person may be provided to the person’s family or carer, or the person’s 
advocate, or another person nominated by the person concerned. 
(5) All information provided to the person under subsections (2) and (3) shall be in a form and 
language that may be understood by him or her. 
(6) Where the person concerned has an enduring power of attorney in place, or is a ward of the 
court, information provided to the person under subsection (2) or subsection (3), should be 
given to any person empowered by law to give consent or exercise a legal power on behalf of 
the person. 
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Head 21 – Section 16A – Mental Health Review Boards 
Provides for: 

1. The insertion of a new section 16A, titled ‘Mental Health Review Boards’, to read as 
follows: 
“16A.—(1) The Commission shall from time to time establish panels from which it shall 
appoint persons to review boards which or each of which shall be known as a Mental 
Health Review Board (in this Act referred to as “a review board”) to determine such 
matter or matters as may be referred to it by the Commission under section 17. 
(2) A review board shall consist of 3 members. 
(3) Of the members of a review board— 

(a) one shall be a consultant psychiatrist as defined in section 2,  
(b) one shall be a practising barrister or solicitor, who has not less than a cumulative 
total of 7 years' experience as a practising barrister or solicitor and must be 
practising as a barrister or solicitor immediately before such appointment and all 
times during his or her appointment, this member shall be the Chairperson of the 
review board, and 
(c) one shall be known as a community member, who is not currently a registered 
barrister with the Bar Council of Ireland or the Legal Services Regulatory Authority 
or a registered solicitor with the Law Society of Ireland or the Legal Services 
Regulatory Authority or a registered medical practitioner with the Medical Council. 

(4) At a sitting of a review board, each member of the review board shall have a vote and 
every question shall be determined by a majority of the votes of the members. 
(5) A member of the Commission shall be disqualified from membership of a panel from 
which independent persons are appointed to review boards or the panel of independent 
consultant psychiatrists. 
(6) A person is not eligible to sit on a review board if the person is— 

 (a) nominated as and is a member of Seanad Éireann, or  
 (b) elected as a member of either House of the Oireachtas or a member of the 
European Parliament, or 
 (c) regarded, pursuant to Part XIII of the Second Schedule to the European 
Parliament Elections Act, 1997 as having been elected to the European Parliament, 
or 
 (d) elected or co-opted as a member of a local authority— 
 he or she shall thereupon cease to be a member of a panel from which he or she is 
appointed to a review board. 

(7) A member of a panel from which a person is appointed to a review board or as an 
independent consultant psychiatrist shall hold office for such period not exceeding 5 
years and on such other terms and conditions as the Commission may determine when 
appointing him or her. 
(8) A member of a panel from which a person is appointed to a review board or as an 
independent consultant psychiatrist may resign his or her membership by letter 
addressed to the Commission and the resignation shall take effect from a date specified 
therein or upon receipt of the letter by the Commission, whichever is the later. 
(9) Each member of a panel from which a person is appointed to a review board or as an 
independent consultant psychiatrist shall be paid, such remuneration (if any) and 
allowances for expenses incurred by him or her (if any) as the Commission may, with the 
consent of the Minister and the Minister for Public Expenditure and Reform, determine. 
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(10) A member of a panel(s) and/or a review board may at any time be removed from 
membership of a panel(s) and/or a review board by the Commission if, in the 
Commission's opinion, the member has become incapable through ill-health of 
performing his or her functions, or has committed stated misbehaviour, or his or her 
removal appears to the Commission to be necessary. 
(11) A member of a panel(s) and/or a review board shall be disqualified for holding and 
shall cease to hold office if he or she is undischarged bankrupt or makes a composition or 
arrangement with creditors or is sentenced by a court of competent jurisdiction to a term 
of imprisonment or penal servitude. 
(12) A member of a panel(s) and/or a review board whose period of membership expires 
by the effluxion of time shall be eligible for re-appointment as a member of a review 
board but shall be required to reapply to the panel(s).” 

 
Explanatory Notes: 

1. This provision moves section 48 (with amendments) from Part 3 of the original Act.  
Amendments to original section 48 update the establishment and membership of the 
old mental health tribunals in line with ERG recommendations. 

 
Current Section 48 (moved from Part 3 with proposed changes in red font): 
Mental Health Review Boards 
4816A.—(1) The Commission shall from time to time establish panels from which it shall 
appoint one or more persons to tribunals review boards which or each of which shall be known 
as a Mental Health Tribunal Review Board (in this Act referred to as “a tribunal review board”) 
to determine such matter or matters as may be referred to it by the Commission under section 
17. 
(2) A tribunal review board shall consist of 3 members. 
(3) Of the members of a tribunal— 

(a) one shall be a consultant psychiatrist, 
(b) one shall be a practising barrister or solicitor who has had not less than 7 years' 
experience as a practising barrister or solicitor ending immediately before such 
appointment who shall be the Chairperson of the tribunal, and 
(c) one shall be a person other than a person referred to in paragraphs (a) or (b) or a 
registered medical practitioner or a registered nurse. 

(3) Of the members of a review board— 
(a) one shall be a consultant psychiatrist as defined in section 2,  
(b) one shall be a practising barrister or solicitor, who has not less than a cumulative total 
of 7 years' experience as a practising barrister or solicitor and must be practising as a 
barrister or solicitor immediately before such appointment and all times during his or her 
appointment, this member shall be the Chairperson of the review board, and 
(c) one shall be known as a community member, who is not currently a registered 
barrister with the Bar Council of Ireland or the Legal Services Regulatory Authority or a 
registered solicitor with the Law Society of Ireland or the Legal Services Regulatory 
Authority or a registered medical practitioner with the Medical Council. 

(4) At a sitting of a tribunal review board, each member of the tribunal review board shall have 
a vote and every question shall be determined by a majority of the votes of the members. 
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(5) A member of the Commission shall be disqualified for from membership of a tribunal panel 
from which independent persons are appointed to review boards or the panel of independent 
consultant psychiatrists. 
(6) A person is not eligible to sit on a review board if the person is— 

 (a) nominated as and is a member of Seanad Éireann, or  
 (b) elected as a member of either House of the Oireachtas or a member of the European 
Parliament, or 
 (c) regarded, pursuant to Part XIII of the Second Schedule to the European Parliament 
Elections Act, 1997 as having been elected to the European Parliament, or 
 (d) elected or co-opted as a member of a local authority— 
 he or she shall thereupon cease to be a member of a panel from which he or she is 
appointed to a review board. 

(67) A member of a panel from which a person is appointed to a tribunal review board or as an 
independent consultant psychiatrist shall hold office for such period not exceeding 3 5 years 
and on such other terms and conditions as the Commission may determine when appointing 
him or her. 
(78) A member of a tribunal panel from which a person is appointed to a review board or as an 
independent consultant psychiatrist may resign his or her membership by letter addressed to 
the Commission and the resignation shall take effect from a date specified therein or upon 
receipt of the letter by the Commission, whichever is the later. 
(89) Each member of a tribunal panel from which a person is appointed to a review board or as 
an independent consultant psychiatrist shall be paid, such remuneration (if any) and allowances 
for expenses incurred by him or her (if any) as the Commission may, with the consent of the 
Minister and the Minister for Finance Public Expenditure and Reform, determine. 
(910) A member of a panel(s) and/or a tribunal review board may at any time be removed from 
membership of a panel(s) and/or a the tribunal review board by the Commission if, in the 
Commission's opinion, the member has become incapable through ill-health of performing his 
or her functions, or has committed stated misbehaviour, or his or her removal appears to the 
Commission to be necessary for the effective performance by the tribunal of its functions. 
(1011) A member of a panel(s) and/or a tribunal review board shall be disqualified for holding 
and shall cease to hold office if he or she is adjudged undischarged bankrupt or makes a 
composition or arrangement with creditors or is sentenced by a court of competent jurisdiction 
to a term of imprisonment or penal servitude. 
(1112) A member of a panel(s) and/or a tribunal review board whose period of membership 
expires by the effluxion of time shall be eligible for re-appointment as a member of a tribunal 
review board but shall be required to reapply to the panel(s). 
(12) In this section “consultant psychiatrist” includes a person who was employed as a 
consultant psychiatrist by a health board the Health Service Executive or an approved centre a 
registered inpatient facility not more than 7 years before his or her appointment under this 
section. 
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Head 22 – Section 16B – Powers of review boards 
Provides for: 

1. The insertion of a new section 16B, titled ‘Powers of review boards’, to read as follows: 
“16B.—(1) A review board shall hold sittings for the purpose of a review by it under this 
Act and at the sittings may receive submissions and such evidence as it thinks fit. 
(2) A review board may, for the purposes of the functions of the review board— 

(a) direct in writing any person whose evidence is required by the review board to 
attend before the review board on a date and at a time and place specified in the 
direction to give evidence and to produce any document or thing in his or her 
possession or power specified in the direction, 
(b) direct any person in attendance before the review board to produce to the 
review board any document or thing in his or her possession or power specified in 
the direction, 
(c) direct in writing any person to send to the review board any document or thing 
in his or her possession or power specified in the direction, and 
(d) give any other directions for the purpose of the proceedings concerned that are 
reasonable and just in relation to the functions of the review board including the 
power to administer oaths or affirmation to witnesses. 

(3) The reasonable expenses of witnesses directed under subsection (2)(b) to attend 
before a review board shall be paid by the Commission out of moneys at the disposal of 
the Commission. 
(4) A person who— 

(a) having been directed under subsection (2) to attend before a review board and, 
in the case of a person so directed under paragraph (b) of that subsection, having 
had tendered to him or her any sum in respect of the expenses of his or her 
attendance which a witness summoned to attend before the High Court would be 
entitled to have tendered to him or her, without just cause or excuse disobeys the 
direction, 
(b) being in attendance before a review board pursuant to a direction under 
paragraph (b) of subsection (2), refuses to take the oath or make an affirmation on 
being required by the review board to do so or refuses to answer any question to 
which the review board may legally require an answer or to produce any document 
or thing in his or her possession or power legally required by the review board to be 
produced by the person, 
(c) fails or refuses to send to the review board any document or thing legally 
required by the review board under paragraph (d) of subsection (2) to be sent to it 
by the person or without just cause or excuse disobeys a direction under paragraph  
(c), (d) or (e) of that subsection, or 
(d) does any other thing in relation to the proceedings before the review board 
which, if done in relation to proceedings before a court by a witness in the court, 
would be contempt of that court,  

shall be guilty of an offence and shall be liable on summary conviction to a fine not 
exceeding €5,000 or to imprisonment for a term not exceeding 12 months or to both. 
(5) If a person gives false evidence before a review board in such circumstances that, if 
he or she had given the evidence before a court, he or she would be guilty of perjury, he 
or she shall be guilty of that offence. 
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(6) The procedure of a review board in relation to a review by it under this Act shall, 
subject to the provisions of this Act, be such as shall be determined by the review board 
and the review board shall, without prejudice to the generality of the foregoing, make 
provision for— 

(a) notifying the responsible consultant psychiatrist to be in attendance at the 
review board at the time and date prescribed by the Commission, 
(b) the attendance of the legal representative at the review board save where the 
person has specifically requested that the legal representative not attend or the 
person has instructed his or her own private solicitor to attend the review board, 
(c) giving the person the subject of the review or his or her legal representative a 
copy of any report furnished to the review board under section 17 and an indication 
in writing of the nature and source of any information relating to the matter which 
has come to notice in the course of the review, 
(d) requiring an approved inpatient facility and/or review board to ensure all 
relevant supports are provided to a person to enable him or her to be present at the 
relevant sitting of the review board, including the attendance of the person’s 
advocate, if he or she has engaged one and if he or she so requests, and enabling 
him or her to present his or her case to the review board in person or through a 
legal representative, 
(e) ensuring that a person is aware that he or she is not obliged to attend a review 
board under this section, 
(f) enabling written statements to be admissible as evidence by the review board 
with the consent of the person the subject of the review or his or her legal 
representative, 
(g) enabling any signature appearing on a document produced before the review 
board to be taken, in the absence of evidence to the contrary, to be that of the 
person whose signature it purports to be, 
(h) the examination by or on behalf of the review board and the examination by or 
on behalf of the person whose order or proposal is the subject of the review 
concerned (on oath or otherwise as it may determine) of witnesses before the 
review board called by it and called by or on behalf of the person, 
(i) the determination by the review board whether evidence at the review board 
should be given on oath or by way of affirmation, 
(j) the administration by the review board of the oath or affirmation to witnesses 
before the review board, and 
(k) the recording of a sufficient record of the proceedings of the review board. 

(7) A witness whose evidence has been, is being or is to be given before the review 
board in proceedings under this Act shall be entitled to the same privileges and 
immunities as a witness in a court. 
(8) A legal representative appearing before the review board in proceedings under this 
Act shall be entitled to the same privileges and immunities as a legal representative in a 
court. 
(9) The review board shall exclude during the sitting of the review board all persons 
except persons directly concerned in the review board and such other persons (if any) as 
the review board may in its discretion permit to remain. 
(10) The following shall be absolutely privileged: 
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(a) documents of the review board and documents of its members connected with 
the review board or its functions, wherever published, 
(b) reports of the review board, wherever published, 
(c) statements made in any form at meetings or sittings of the review board by its 
members or officials and such statements wherever published subsequently. 

(11) The review board may receive submissions and make decisions on matters related 
to the meeting of the review board, such as on the attendance of witnesses and access 
of records, in advance of the hearing itself. 
(12) The decision of a review board shall set out in writing the reasons for each matter, 
which it is required to consider. 
(13) A review board may meet remotely with the agreement of the person who is the 
subject of the review. In the case of a person who lacks the capacity necessary to make 
this decision but has a relevant decision-making support in the meaning of the Act of 
2015, then the review board may still meet remotely provided the relevant decision-
making support agrees. If the person who is the subject of the review lacks both the 
necessary capacity and a relevant decision-making support, the review board should 
meet in person. 
(14) The Commission shall publish on its website appropriately anonymised versions of 
the decisions of review boards on a quarterly basis.” 

  
Explanatory Notes: 

1. This provision moves section 49 (with amendments) from Part 3 of the original Act.  
Amendments to original section 49 update the Act in relation to notification and 
attendance at review boards (including legal representation), ensuring all relevant 
supports are made available to patients and that he or she is made aware he or she is 
not obliged to attend a review board meeting. 

2. The Commission requested that review boards be allowed to receive submissions and 
make decisions on matters related to the hearing, prior to the hearing itself taking place. 
The Commission anticipates that this measure would be required for approximately fifty 
cases a year. The benefit of including such a measure for the person concerned would 
be to reduce adjournments, or delays, in the operation of review boards. 

3. Subsection (12) states that review boards may take place remotely (e.g. via tele- or 
video- conference). This was requested by the HSE. In March 2020, the Department of 
Health confirmed that mental health tribunals may meet remotely under the existing 
interpretation of the Act, and all tribunals during the Covid-19 pandemic were held 
remotely. This subsection explicitly states that review boards may meet remotely, 
subject to the agreement of the person concerned, or the agreement of his or her 
decision-making support (within the context of the Act of 2015) where the person lacks 
capacity. 

 
Current Section 49 (moved from Part 3 with proposed changes in red font): 
Powers of review boards 
4916B.—(1) A tribunal review board shall hold sittings for the purpose of a review by it under 
this Act and at the sittings may receive submissions and such evidence as it thinks fit. 
(2) A tribunal review board may, for the purposes of the functions of the tribunal review 
board— 
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(a) subject to subsection (11), direct in writing the consultant psychiatrist responsible for 
the care and treatment of a patient the subject of the review concerned to arrange for 
the patient to attend before the tribunal on a date and at a time and place specified in 
the direction,  
(ba) direct in writing any person whose evidence is required by the tribunal review board 
to attend before the tribunal review board on a date and at a time and place specified in 
the direction and there to give evidence and to produce any document or thing in his or 
her possession or power specified in the direction, 
(cb) direct any person in attendance before the tribunal review board to produce to the 
tribunal review board any document or thing in his or her possession or power specified 
in the direction, 
(dc) direct in writing any person to send to the tribunal review board any document or 
thing in his or her possession or power specified in the direction, and 
(ed) give any other directions for the purpose of the proceedings concerned that appear 
to the tribunal are to be reasonable and just in relation to the functions of the review 
board including the power to administer oaths or affirmation to witnesses. 

(3) The reasonable expenses of witnesses directed under subsection (2)(b) to attend before a 
tribunal review board shall be paid by the Commission out of moneys at the disposal of the 
Commission. 
(4) A person who— 

(a) having been directed under subsection (2) to attend before a tribunal review board 
and, in the case of a person so directed under paragraph (b) of that subsection, having 
had tendered to him or her any sum in respect of the expenses of his or her attendance 
which a witness summoned to attend before the High Court would be entitled to have 
tendered to him or her, without just cause or excuse disobeys the direction, 
(b) being in attendance before a tribunal review board pursuant to a direction under 
paragraph (b) of subsection (2), refuses to take the oath or make an affirmation on being 
required by the tribunal review board to do so or refuses to answer any question to which 
the tribunal review board may legally require an answer or to produce any document or 
thing in his or her possession or power legally required by the tribunal review board to be 
produced by the person, 
(c) fails or refuses to send to the tribunal review board any document or thing legally 
required by the tribunal review board under paragraph (d) of subsection (2) to be sent to 
it by the person or without just cause or excuse disobeys a direction under paragraph  
(c), (d) or (e) of that subsection, or 
(d) does any other thing in relation to the proceedings before the tribunal review board 
which, if done in relation to proceedings before a court by a witness in the court, would 
be contempt of that court, 
shall be guilty of an offence and shall be liable on summary conviction to a fine not 
exceeding £1,500 €5,000 or to imprisonment for a term not exceeding 12 months or to 
both. 

(5) If a person gives false evidence before a tribunal review board in such circumstances that, if 
he or she had given the evidence before a court, he or she would be guilty of perjury, he or she 
shall be guilty of that offence. 
(6) The procedure of a tribunal review board in relation to a review by it under this Act shall, 
subject to the provisions of this Act, be such as shall be determined by the tribunal review 



72 
 

board and the tribunal review board shall, without prejudice to the generality of the foregoing, 
make provision for— 

(a) notifying the consultant psychiatrist responsible for the care and treatment of the 
patient the subject of the review and the patient or his or her legal representative of the 
date, time and place of the relevant sitting of the tribunal consultant psychiatrist to be in 
attendance at the review board at the time and date prescribed by the Commission, 
(b) the attendance of the legal representative at the review board save where the person 
has specifically requested that the legal representative not attend or the person has 
instructed his or her own private solicitor to attend the review board, 
(bc) giving the patient person the subject of the review or his or her legal representative a 
copy of any report furnished to the tribunal review board under section 17 and an 
indication in writing of the nature and source of any information relating to the matter 
which has come to notice in the course of the review, 
(cd) subject to subsection (11), enabling the patient the subject of the review and his or 
her legal representative requiring an approved inpatient facility and/or review board to 
ensure all relevant supports are provided to a person to enable him or her to be present 
at the relevant sitting of the tribunal review board, including the attendance of the 
person’s advocate, if he or she has engaged one and if he or she so requests, and enabling 
the patient the subject of the review enabling him or her to present his or her case to the 
tribunal review board in person or through a legal representative, 
(e) ensuring that a person is aware that he or she is not obliged to attend a review board 
under this section, 
(df) enabling written statements to be admissible as evidence by the tribunal review 
board with the consent of the patient person the subject of the review or his or her legal 
representative, 
(eg) enabling any signature appearing on a document produced before the tribunal 
review board to be taken, in the absence of evidence to the contrary, to be that of the 
person whose signature it purports to be, 
(fh) the examination by or on behalf of the tribunal review board and the cross-
examination by or on behalf of the patient person whose order or proposal is the subject 
of the review concerned (on oath or otherwise as it may determine) of witnesses before 
the tribunal review board called by it and called by or on behalf of the person, 
(g) the examination by or on behalf of the patient the subject of the review and the cross-
examination by or on behalf of the tribunal (on oath or otherwise as the tribunal may 
determine), of witnesses before the tribunal called by the patient the subject of the 
review, 
(hi) the determination by the tribunal review board whether evidence at the tribunal 
review board should be given on oath or by way of affirmation, 
(ij) the administration by the tribunal review board of the oath or affirmation to witnesses 
before the tribunal review board, and 
(jk) the making recording of a sufficient record of the proceedings of the tribunal review 
board. 

(7) A witness whose evidence has been, is being or is to be given before the tribunal review 
board in proceedings under this Act shall be entitled to the same privileges and immunities as a 
witness in a court. 
(8) A legal representative appearing before the tribunal review board in proceedings under this 
Act shall be entitled to the same privileges and immunities as a legal representative in a court. 
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(9) Sittings of a tribunal for the purposes of an investigation by it under this Act shall be held in 
private.  The review board shall exclude during the sitting of the review board all persons 
except persons directly concerned in the review board and such other persons (if any) as the 
review board may in its discretion permit to remain. 
(10) The following shall be absolutely privileged: 

(a) documents of the tribunal review board and documents of its members connected 
with the tribunal review board or its functions, wherever published, 
(b) reports of the tribunal review board, wherever published, 
(c) statements made in any form at meetings or sittings of the tribunal review board by its 
members or officials and such statements wherever published subsequently. 

(11) A patient shall not be required to attend before a tribunal review board under this section 
if, in the opinion of the tribunal, such attendance might be prejudicial to his or her mental 
health, well-being or emotional condition. 
(11) The review board may receive submissions and make decisions on matters related to the 
meeting of the review board, such as on the attendance of witnesses and access of records, in 
advance of the hearing itself. 
(12) The decision of a review board shall set out in writing the reasons for each matter, which it 
is required to consider. 
(13) A review board may meet remotely with the agreement of the person who is the subject of 
the review. In the case of a person who lacks the capacity necessary to make this decision but 
has a relevant decision-making support within the meaning of the Act of 2015, then the review 
board may still meet remotely provided the relevant decision-making support consents. If the 
person who is the subject of the review lacks both the necessary capacity and a relevant 
decision-making support, the review board should meet in person. 
(14) The Commission shall publish on its website appropriately anonymised versions of the 
decisions of review boards on a quarterly basis. 
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Head 23 – Section 16C – Provision of information to legal representatives 
Provides for: 

1. The insertion of a new section 16C, titled ‘Provision of information to legal 
representatives’, to read as follows: 
“16C.—(1) The legal representative assigned to represent a person, or as the case may 
be the legal representative otherwise engaged by a person, on either a review board or 
on an appeal to the Circuit Court, shall be entitled to access to the person’s records, 
provided the person gives his or her prior consent. 
(2) Only where persons have been assessed not to have capacity to consent as per Part 
4, will the provisions of the Act of 2015 apply.” 

 
Explanatory Notes: 

1. The Commission requested that the Department include a new subsection to ensure 
legal representatives of persons have access to their client’s records, once the client 
gives their consent.  The matter was addressed in High Court case EJW (25 November 
2018) but there remains a practical difficulty for legal representatives accessing relevant 
records for Review Boards and Circuit Court appeals. 

2. For persons who do not have capacity, and thus who cannot give consent, the provisions 
of the Assisted Decision-Making (Capacity) Act 2015 apply. 

 
New Section 16C text:  
Provision of information to legal representatives 
16C.—(1) The legal representative assigned to represent a person, or as the case may be the 
legal representative otherwise engaged by a person, on either a Review Board or on an appeal 
to the Circuit Court, shall be entitled to access to the person’s records, provided the person 
gives his or her prior consent. 
(2) Only where persons have been assessed not to have capacity to consent, will the provisions 
of the Act of 2015 apply. 
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Head 24 – Section 17 – Referral of admission order and renewal order to a 
tribunal review board 
Provides for: 

1. The substitution in the title of section 17 of ‘admission order and renewal order’ with 
‘an order’. 

2. The insertion of a new subsection 17(1)(b) to read ‘assign a legal representative to 
represent the person concerned unless he or she proposes to engage one’. 

3. The insertion of a new subsection 17(1)(c) to read ‘request the clinical director of the 
approved inpatient facility to ensure that a psychosocial report on the person is carried 
out by a mental healthcare professional, other than a registered medical practitioner, 
that is involved in the care and treatment of the person for submission to the review 
board. The psychosocial report shall take account of the person’s self-care abilities, the 
type of supports that may be required for or likely/to be available to the person on 
discharge and the person’s living circumstances in the context of the criteria for 
detention in section 8.  This report shall be completed and submitted to the Commission 
no later than 3 working days prior to the review board hearing. 

4. The renumbering of original subsection 17(1)(c) to 17(1)(d). 
5. The substitution in subsection 17(1)(d)(i) of ‘patient’ with ‘person’. 
6. The insertion in subsection 17(1)(d)(ii) of ‘, either in person or remotely,’, and the 

substitution of ‘patient’ with ‘person and one other mental healthcare professional, 
other than a registered medical professional, that is involved in the care and treatment 
of the person’. 

7. The substitution in subsection 17(1)(d)(iii) of ‘patient’ with ‘person’. 
8. In paragraph after subsection 17(1)(d)(iii), the deletion of ‘in the interest of the patient’, 

the substitution of ‘patient is suffering from a mental disorder’ with ‘person fulfils the 
criteria for detention in section 8’, the deletion of ‘within 14 days’, the insertion of ‘s’ at 
the end of the word ‘interview’, and the substitution of ‘patient’ after ‘representative of 
the’ with ‘person. This report must be completed and submitted to the Commission no 
later than 3 working days prior to the review board hearing.’. 

9. The insertion of a new subsection 17(2) to read as follows: 
‘(2) Following the receipt by the Commission of a copy of an intermediate admission 
order or an intermediate renewal order, the Commission shall, as soon as possible— 

(a) refer the matter to a review board, 
(b) assign a legal representative to represent the person concerned unless he or she 
proposes to engage one, 
(c) request the clinical director of the approved inpatient facility to ensure that a 
psychosocial report on the person is carried out by a mental healthcare 
professional, other than a registered medical practitioner, who is involved in the 
care and treatment of the person for submission to the review board.  The 
psychosocial report shall take account of the person’s self-care abilities, the type of 
supports that may be required for or likely to be available to the person on 
discharge and the person’s living circumstances in the context of his or her 
continued requirement for treatment at the approved inpatient facility. This report 
shall be completed and submitted to the Commission no later than 3 working days 
prior to the review board hearing.  
(d) direct in writing (referred to in this section as “a direction”) a member of the 
panel of consultant psychiatrists established under section 33(3)(b) to— 
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(i) examine the person concerned, 
(ii) interview, either in person, or remotely, the consultant psychiatrist 
responsible for the care and treatment of the person and one other mental 
healthcare professional, other than a registered medical practitioner, that is 
involved in the care and treatment of the person, and 
(iii) review the records relating to the person, 

in order to determine whether the person lacks the capacity necessary to consent to or 
refuse his or her admission to the approved inpatient facility as a voluntary person, and 
to report in writing on the results of the examination, interviews and review to the 
review board to which the matter has been referred and to provide a copy of the report 
to the legal representative of the person. This report must be completed and submitted 
to the Commission no later than 3 working days prior to the review board hearing.’ 

10. The revised number of original subsection 17(2) to 17(3). 
11. The substitution in original subsection 17(2)(a) of ‘patient’ in both instances with 

‘person’. 
12. The substitution in original subsection 17(2)(b) of ‘patient’ with ‘person and one other 

mental healthcare professional, other than a registered medical practitioner, that is 
involved in the care and treatment of the person’ after ‘patient’. 

13. The revised number of original subsection 17(3) to 17(4), the substitution of ‘patient’ 
with ‘person’, and the insertion of ‘, or as the case may be under subsection (2),’ after 
‘subsection (1)’. 

14. The insertion of new subsection 17(5) to read ‘The consultant psychiatrist responsible 
for the care and treatment of the person may submit a report to the review board and 
such report shall be submitted to the Commission no later than 3 working days prior to 
the review board hearing.’. 

15. The revised numbering of original subsection 17(4) to 17(6). 
 

Explanatory Notes: 
1. Section 17(1)(b) was amended by section 144 of the Assisted Decision-Making (Capacity) 

Act 2014.  Section 144 is repealed, subject to Head 10, Section 8, in Part 7 of this Act, 
but the existing text of section 17(1)(b) is retained by its inclusion in this head.  The 
word ‘patient’ has been replaced with ‘person’, as it has been throughout the 
document.  

2. The introduction of subsection 17(1)(c) is necessary to comply with EGR 
Recommendation 63, which outlines that a psychosocial report which concentrates on 
the non-medical aspects of the person’s circumstances should be carried out by a 
member of the multi-disciplinary team from the registered inpatient facility and they 
must be a mental health professional involved in the care and treatment of the person.  
Shorter time limits are also introduced than what was recommended in the EGR (5-7 
days) for submission of reports based on the reduced time period in which orders shall 
be reviewed by Review Boards and what happens in practice. 

3. The amendments to subsection (1)(d) and original subsection (2), now (3), are also 
necessary to reflect EGR Recommendations 61 and 63, which outline that consultation 
with a mental health professional of a different profession must take place (the report 
of the second mental healthcare professional should not be from a registered medical 
professional so as to ensure a more rounded picture of the person to the Review Board), 
to comply with EGR Recommendation 4 that the definition of mental illness should be 
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separated from the criteria for detention and introduces time limits as per Explanatory 
Note 1. above (lower than recommended in EGR 61– 5-7 days). 

4. New subsection (2) provides for how a review board should operate for persons 
detained subject to an intermediate admission or renewal order and sets out the 
person’s order is assessed on whether the person has the capacity necessary to consent 
to his or her admission. 

5. New subsection (5) allows for a submission by the responsible consultant psychiatrist in 
the approved inpatient facility and this must also be sent to the Commission 3 days 
before the Review Board meeting. 

 
Current Section 17 (with proposed changes in red font) (Mental Health (Renewal Orders) Act 
2018 amendments in blue font): 
17.—(1) Following the receipt by the Commission of a copy of an admission order or a renewal 
order or an application referred to in section 15(3)(b), the Commission shall, as soon as 
possible— 

(a) refer the matter to a tribunal review board, 
(b) assign a legal representative to represent the patient concerned unless he or she 
proposes to engage assign a legal representative to represent the person concerned 
unless he or she proposes to engage one, 
(c) request the clinical director of the approved inpatient facility to ensure that a 
psychosocial report on the person is carried out by a mental healthcare professional, 
other than a registered medical practitioner, that is involved in the care and treatment of 
the person for submission to the review board.  The psychosocial report shall take 
account of the person’s self-care abilities, the type of supports that may be required for 
or likely to be available to the person on discharge and the person’s living circumstances 
in the context of the criteria for detention in section 8. This report shall be completed and 
submitted to the Commission no later than 3 working days prior to the review board 
hearing.  
(cd) direct in writing (referred to in this section as “a direction”) a member of the panel of 
consultant psychiatrists established under section 33(3)(b) to— 

(i) examine the patient person concerned, 
(ii) interview, either in person, or remotely, the consultant psychiatrist responsible for 
the care and treatment of the patient person and one other mental healthcare 
professional, other than a registered medical practitioner, that is involved in the care 
and treatment of the person, and 
(iii) review the records relating to the patient person, 
in order to determine in the interest of the patient whether the patient is suffering 
from a mental disorder illness person fulfils the criteria for detention in section 8 and 
to report in writing within 14 days on the results of the examination, interviews and 
review to the tribunal review board to which the matter has been referred and to 
provide a copy of the report to the legal representative of the patient person. This 
report must be completed and submitted to the Commission no later than 3 working 
days prior to the review board hearing. 

(2) Following a receipt by the Commission of a copy of an intermediate admission order or an 
intermediate renewal order, the Commission shall, as soon as possible— 

(a) refer the matter to a review board, 
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(b) assign a legal representative to represent the person concerned unless he or she 
proposes to engage one, 
(c) request the clinical director of the approved inpatient facility to ensure that a 
psychosocial report on the person is carried out by a mental healthcare professional, 
other than a registered medical practitioner, who is involved in the care and treatment of 
the person for submission to the review board.  The psychosocial report shall take 
account of the person’s self-care abilities, the type of supports that may be required for 
or likely to be available to the person on discharge and the person’s living circumstances 
in the context of his or her continued requirement for treatment at the approved 
inpatient facility. This report shall be completed and submitted to the Commission no 
later than 3 working days prior to the review board hearing.  
(d) direct in writing (referred to in this section as “a direction”) a member of the panel of 
consultant psychiatrists established under section 33(3)(b) to— 

(i) examine the person concerned, 
(ii) interview, either in person, or remotely, the consultant psychiatrist responsible 
for the care and treatment of the person and one other mental healthcare 
professional, other than a registered medical practitioner, that is involved in the 
care and treatment of the person, and 
(iii) review the records relating to the person, 

in order to determine whether the person lacks the capacity necessary to consent to or refuse 
his or her admission to the approved inpatient facility as a voluntary person, and to report in 
writing on the results of the examination, interviews and review to the review board to which 
the matter has been referred and to provide a copy of the report to the legal representative of 
the person. This report must be completed and submitted to the Commission no later than 3 
working days prior to the review board hearing. 
(23) Where the Commission gives a direction under this section, the consultant psychiatrist 
concerned shall, on presentation by him or her of the direction at the approved centre 
inpatient facility concerned, be admitted to the approved centre inpatient facility and allowed 
to— 

(a) examine the patient person and the records relating to the patient person, and 
(b) interview the consultant psychiatrist responsible for the care and treatment of the 
patient person and one other mental healthcare professional, other than a registered 
medical practitioner, that is involved in the care and treatment of the person. 

(34) If the consultant psychiatrist to whom a direction has been given under this section is 
unable to examine the patient person concerned, he or she shall so notify the Commission in 
writing and the Commission shall give a direction under subsection (1), or as the case may be 
under subsection (2), to another member of the panel of consultant psychiatrists. 
(5) The consultant psychiatrist responsible for the care and treatment of the person may submit 
a report to the review board and such report shall be submitted to the Commission no later 
than 3 working days prior to the review board hearing. 
(46) A person who obstructs or interferes or fails to co-operate with a consultant psychiatrist in 
the performance of his or her functions under this section shall be guilty of an offence. 
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Head 25 – Section 18 – Review by a tribunal review board of admission orders 
and renewal orders 
Provides for: 

1. The substitution in subsection 18(1) of ‘patient’ with ‘person’, and the deletion of 
‘either’. 

2. The substitution in subsection 18(1)(a) of ‘patient is suffering from a mental disorder’ 
with ‘person fulfils the criteria for detention in section 8, affirm the order, or if not so 
satisfied, revoke the order’. 

3. The insertion in subsection 18(1)(a)(i) of ‘(b),’ before ‘(i)’, the substitution of ‘that’ with 
‘if satisfied’, the insertion of ‘4,’ after ‘provisions of sections’, the substitution of ‘12’ 
with ‘13’, the substitution of ‘and’ with ‘,’, and the insertion of ‘and 23’ after ‘16’. 

4. The insertion in subsection 18(1)(b)(ii) of ‘is satisfied’ before ‘that the failure’. 
5. The deletion of ‘(b)’ in original subsection 18(1)(b) and the deletion of ‘and direct that 

the patient be discharged from the approved centre concerned’. 
6. The insertion of a new subsection 18(2) to read as follows: 

‘(2) (2) Where an intermediate admission order or an intermediate renewal order has 
been referred to a review board under section 17, the review board shall review the 
case of the person concerned and shall— 

(a) if satisfied that the person lacks the capacity necessary to consent to or refuse 
his or her admission, affirm the order, or if not so satisfied, revoke the order, and 
(b) (i) if satisfied the provisions of sections 4, 14A, 15, 16 and 23, where 

applicable, have been complied with, or 
(ii) if there has been a failure to comply with any such provision, is satisfied 
that the failure does not affect the substance of the order and does not cause 
an injustice, affirm the order, or if not so satisfied, revoke the order.’ 

7. The revised numbering of original subsection 18(2) (as amended in Mental Health 
(Renewal Orders) Act 2018) to 18(3), the substitution of ‘a decision’ with ‘the decisions’, 
and the insertion of ‘, or as the case may be under subsection (2),’ after ‘subsection (1)’. 

8. The insertion in original subsection 18(2)(a), now 18(3)(a), of ‘or an intermediate 
admission order or an intermediate renewal order,’ after ‘renewal order’, and the 
substitution in subsections (a) and (b) (as amended in Mental Health (Renewal Orders) 
Act 2018) of ‘21 days’ with ‘14 days’. 

9. The revised numbering of original subsection 18(3) to 18(4), the substitution of ‘report’ 
with ‘reports’, and the insertion of ‘and 17(1)(d) and 17(5), if applicable, or in the case of 
making a decision under subsection (2), a review board shall have regard to the relevant 
reports under section 17(2)(c) and 17(2)(d) and 17(5), if applicable’ after ‘17(1)(c)’. 

10. The deletion of subsection 18(4) and its replacement with new subsection (5) to read 
‘Where a person the subject of the admission order or renewal order or intermediate 
admission order or intermediate renewal order being reviewed, or his or her legal 
representative, applies for an extension of the period referred to in subsection (3) in 
relation to a renewal order, the review board concerned shall by order extend that 
period for a further period of up to 7 days.  The period referred to in subsection (3) may 
also be extended by order by the review board concerned for a period of up to 7 days 
and thereafter may be further extended by it by order (either of its own motion or at 
the request of the person or his or her legal representative) for a period of up to 7 days 
if the review board is satisfied based on the issue or issues raised and the facts 
presented that an extension is reasonable.’. 
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11. The insertion of a new subsection 18(6) to read ‘The decisions referred to in this section 
should be delivered by the review board to the person concerned in person unless the 
person requests otherwise. 

12. The revised numbering of original subsection 18(5) to 18(7), the insertion of ‘or under 
subsection (2)’ after ‘subsection (1)’, the insertion of a new subsection 18(7)(a) to read 
‘the person and, where applicable, his or her legal representative,’, the deletion of 
original subsection 18(6)(c), the revised numbering of original subsections 18(5)(a) and 
(b) to 18(7)(b) and (c), and the substitution in subsection 18(7)(c) of ‘patient concerned’ 
with ‘person concerned, and’. 

13. The revised numbering of original subsection 18(6) to 18(8), the substitution of 
‘subsection (5)’ to ‘subsection (7)’, the substitution of ‘subsection (2)’ to ‘subsection (3)’, 
and the substitution of ‘subsection (4)’ to ‘subsection (5)’. 

14.  The revised number of original subsection 18(7) to 18(9).  
 

Explanatory Notes: 
1. The amendment to (1)(a) reflects EGR Recommendation 4 that the definition of mental 

disorder should be separated from the criteria for detention. 
2. The amendments to subsection (1)(b) ensure that the relevant provisions of this Act 

were followed during the involuntary admission process. 
3. New subsection (2) provides for a review board to review an intermediate admission or 

renewal order and provides for the basis of any revocation or affirmation of the order to 
be made on the basis of whether the person concerned as the capacity necessary to 
consent to or refuse his or her admission. Consequential amendments have been made 
to subsections (3), (4), (5) and (7), and related amendments to numbering references. 

4. Amendments to subsection (3) reflect Recommendation 53 which says that the time 
period for review of a person's detention by a mental health review board should now 
be no longer than 14 days after the making of an admission order or renewal order. The 
Commission has stated that the move from 21 days to 14 days will require additional 
resources with cost implications. 

5. It is necessary to amend ‘report’ to ‘reports’ in subsection (4) and insert ‘17(1)(d) and 
17(4)’ as the Mental Health Review Board must now consider the psychosocial report to 
be completed under new subsection 17(1)(c) as well as the report in original subsection 
17(1)(c) which is new renumbered 17(1)(d) and the consultant psychiatrists report 
introduced under new subsection 17(4). The inclusion of reference to subsection (2) and 
sections 17(2)(c), (d) and 17(4) provides for intermediate admission and renewal orders 
also. 

6. Subsection (4) is being amended to ensure that where a person or their legal 
representative requests an extension of the period under subsection (2), the Review 
Board may extend the period and the person or their legal representative may request a 
further extension of the period under subsection (2), though the authority to extend 
that order or not, is retained by the Review Board. 

7. New subsection (5) and the amendments to original (5), now (6), ensure that the person 
gets the decision of the Review Board first. 
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Current Section 18 (with proposed changes in red font) (Mental Health (Renewal Orders) Act 
2018 amendments in blue font): 
18.—(1) Where an admission order or a renewal order has been referred to a tribunal review 
board under section 17, the tribunal review board shall review the detention of the patient 
person concerned and shall either— 
(a) if satisfied that the patient is suffering from a mental disorder person fulfils the criteria for 
detention in section 8, affirm the order, or if not so satisfied, revoke the order, and 
(b) (i) that if satisfied the provisions of sections 4, 9, 10, 1213, 14, 15, and 16 and 23, where 

applicable, have been complied with, or 
(ii) if there has been a failure to comply with any such provision, is satisfied that the 
failure does not affect the substance of the order and does not cause an injustice, affirm 
the order, or 

(b)  if not so satisfied, revoke the order and direct that the patient be discharged from the 
approved centre concerned. 

(2) A decision under subsection (1) shall be made as soon as may be but not later than 21 days 
after the making of the admission order concerned or, as the case may be, the renewal order 
concerned. 
(2) Where an intermediate admission order or an intermediate renewal order has been referred 
to a review board under section 17, the review board shall review the case of the person 
concerned and shall— 

(a) if satisfied that the person lacks the capacity necessary to consent to or refuse his or 
her admission, and that the person continues to require treatment that can only be 
provided at an approved inpatient facility, affirm the order, or if not so satisfied, revoke 
the order, and 
(b)   (i) if satisfied the provisions of sections 4, 14A, 15, 16 and 23, where applicable, have 
been complied with, or 

(ii) if there has been a failure to comply with any such provision, is satisfied that the 
failure does not affect the substance of the order and does not cause an injustice, 
affirm the order, or if not so satisfied, revoke the order. 

(23) Subject to subsection (45), a the decisions under subsection (1), or as the case may be 
under subsection (2), shall be made as soon as may be, but— 

(a) in the case of an admission order or a renewal order or an intermediate admission 
order or an intermediate renewal order, not later than 21 14 days after the making of 
such order, or 
(b) in the case of an application referred to in section 15(3)(b), not later than 21 14 days 
after the date on which the Commission received the application. 

(34) Before making a decision under subsection (1), a tribunal review board shall have regard to 
the relevant reports under section 17(1)(c) and 17(1)(d) and 17(5), if applicable, or in the case of 
making a decision under subsection (2), a review board shall have regard to the relevant reports 
under subsection 17(2)(c) and 17(2)(d) and 17(5), if applicable. 
(4) The period referred to in subsection (2) may by order by the tribunal concerned or at the 
request of the patient concerned) for a further period of 14 days and thereafter may be further 
extended by it by order for a period of 14 days on the application of the patient if tribunal is 
satisfied that it is in the interest of the patient and the relevant admission order, or as the case 
may be, renewal order shall continue in force until the date of the expiration of the order made 
under this subsection. 
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(5) Where a person the subject of the admission order or renewal order or intermediate 
admission order or intermediate renewal order being reviewed, or his or her legal 
representative, applies for an extension of the period referred to in subsection (3) in relation to 
a renewal order, the review board concerned shall by order extend that period for a further 
period of up to 7 days.  The period referred to in subsection (3) may also be extended by order 
by the review board concerned for a period of up to 7 days and thereafter may be further 
extended by it by order (either of its own motion or at the request of the person or his or her 
legal representative) for a period of up to 7 days if the review board is satisfied based on the 
issue or issues raised and the facts presented that an extension is reasonable. 
(6) The decisions referred to in this section should be delivered by the review board to the 
person concerned in person unless the person requests otherwise. 
(57) Notice in writing of a decision under subsection (1) or under subsection (2) and the reasons 
therefor shall be given to— 

(a) the person and, where applicable, his or her legal representative, 
(ab) the Commission, 
(bc) the consultant psychiatrist responsible for the care and treatment of the patient 

person concerned, and 
(c) the patient and his or her legal representative, and 
(d) any other person to whom, in the opinion of the tribunal review board, such notice 

should be given. 
(68) The notice referred to in subsection (57) shall be given as soon as may be after the decision 
and within the period specified in subsection (23) or, if it be the case that period is extended by 
order under subsection (45), within the period specified in that order. 
(79) In this section references to an admission order shall include references to the relevant 
recommendation and the relevant application. 
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Head 26 – Section 19 – Appeal to Circuit Court 
Provides for: 

1. The substitution in subsection 19(1) of ‘patient’ with ‘person, the insertion of ‘admission 
or renewal’ after ‘to affirm an’, the substitution of ‘he or she is not suffering from a 
mental disorder.’ with ‘—’, and the insertion of new subsections 19(1)(a) and (b) to read 
as follows: 
‘(a) he or she does not fulfil the criteria for detention as set out in section 8, and/or 
(b) the provisions of sections 4, 9, 10, 13, 14, 15, 16 and 23, where applicable, were not 

complied with and the failure affected the substance of the order and caused an 
injustice.’ 

2. The insertion of a new subsection 19(2) to read as follows: 
‘(2) A person may appeal to the Circuit Court against a decision of a review board to 
affirm an intermediate admission or intermediate renewal order made in respect of him 
or her on the grounds that—  

(a) he or she does not lack the capacity necessary to consent to or refuse his or her 
admission to the approved inpatient facility, and/or 
(b) the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were not 
complied with and the failure affected the substance of the order and caused an 
injustice.’ 

3. The revised numbering of original subsection 19(2) to 19(3), the substitution of ‘patient’ 
with ‘person’, the substitution of ’14 days’ with ’28 days’, and the insertion of ‘the’ 
before ‘notice’. 

4. The revised numbering of original subsection 19(3) to 19(4), the substitution of ‘patient’ 
in both instances with ‘person’. 

5. The revised numbering of original subsection 19(4) to 19(5), the insertion of ‘revoke the 
order unless it is shown by the approved inpatient facility to the satisfaction of the Court 
that’ after ‘Circuit Court shall’. 

6. The deletion of original subsections 19(4)(a) and (b) and their replacement with the 
following subsections 19(5)(a) and (b): 
‘(a) the person fulfils the criteria for detention as set out in section 8, and 
(b) that the provisions of sections 4, 9, 10, 13, 14, 15, 16 and 23, where applicable, were 
complied with or if there was a failure to comply that it did not affect the substance of 
the order and did not cause an injustice.’ 

7. The insertion of a new subsection 19)6) to read as follows: 
‘(6) On appeal to it under subsection (2), the Circuit Court shall revoke the order unless 
it is shown by the approved inpatient facility to the satisfaction of the Court that—   

(a) the person lacks the capacity necessary to consent to or refuse his or her 
admission to the approved inpatient facility, and 
(b) that the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were 
complied with or if there was a failure to comply that it did not affect the substance 
of the order and did not cause an injustice.’ 

8. The revised number of original subsection 19(5) to 19(7) and the substitution of 
‘subsection (4)’ with ‘subsection (5) or under subsection (6)’. 

9. The insertion of a new subsection 19(8) to read ‘The person shall be the appellant and 
the approved inpatient facility concerned shall be the respondent.  Appeals shall be 
brought in the County/jurisdiction of the circuit of the Circuit Court where the appellant 
ordinarily resides or where the approved inpatient facility is situated.  The Notice of 
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Motion shall be signed by or on behalf of the appellant and shall state the sitting of the 
Court at which the appeal is to be made.’. 

10. The revised numbering of original subsection 19(6) to 19(9) and the substitution of ‘any’ 
with ‘the’. 

11. The insertion in subsection 19(9)(a) of ‘responsible for the care and treatment of the 
person after ‘consultant psychiatrist’. 

12. The Commission has requested the deletion of subsection 19(9)(b) – HSE views 
required. 

13. The revised numbering of subsection 19(9)(c) to (b), and the substitution of ‘clinical 
director’ with ‘registered proprietor’. 

14. The revised numbering of subsection 19(9)(d) to (c). 
15. The insertion of a new subsection 19(10) to read ‘The Court shall notify the Commission 

of the appeal and the outcome of the proceedings.’. 
16. The revised numbering of subsection 19(7) to 19(11), and the substitution of ‘subsection 

(6)’ to ‘subsection (9)’. 
17. The revised numbering of subsection 19(8) to 19(12). 
18. The revised numbering of subsection 19(9) to 19(13), the insertion of ‘that is’ after ‘No 

matter’, and the substitution of ‘patient’ with ‘person’. 
19. The revised numbering of subsection 19(10) to 19(14), the substitution of ‘subsection 

(8)’ with ‘subsection (12)’, and the substitution of ‘patient’ with ‘person’. 
20.  The revised numbering of subsection 19(11) to 19(15), and the substitution of 

‘subsection (8)’ with ‘subsection (13)’. 
21. The revised numbering of subsections 19(12) and (13) to 19(16) and (17). 
22. The insertion in subsection 19(17) of ‘and also includes posts published on any publicly 

available website, including, but not limited to, posts on social media posts and posts on 
personal blogging sites,’ following ‘reproduced in a legible form),’. 

23. The revised numbering of subsection 19(14) to 19(18), the insertion of ‘(1)(c) and (d), or 
section 17(2)(c) and (d), and 17(5) if applicable,’ after ‘section 17’, and the substitution 
of ‘patient’ with ‘person’. 

24. The revised numbering of subsection 19(15) to 19(19), and the substitution of 
‘subsection (6)’ to ‘subsection (8)’. 

25. The revised numbering of subsection 19(16) to 19(20). 
 

Explanatory Notes: 
1. Amendments to section 19 reflect EGR Recommendation 4 that the definition of mental 

disorder should be separated from the criteria for detention, in future the Court must be 
satisfied that the person 'fulfils the criteria for detention', and Recommendation 71 in 
removing the onus of proof that is currently on the person to prove that they do not 
have a mental disorder and makes it clear that the onus rests on the detainer/approved 
inpatient facility to prove that the person meets the criteria in section 8.  Also, the time 
period in subsection (2) should be extended as this will give the person more time to 
consider their position – this timeframe is balanced against the fact that he or she is still 
detained, so they can still bring the appeal within 14 days if they so wish, but are not 
obliged to do so.  The term ‘patient’ throughout the section has also been amended to 
read ‘person’. 

2. New subsections (2) and (6) provide for review board decisions on intermediate persons 
to be appealed to the Circuit Court. 
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Current Section 19 (with proposed changes in red font): 
19.—(1) A patient person may appeal to the Circuit Court against a decision of a tribunal review  
board to affirm an admission or renewal order made in respect of him or her on the grounds 
that— he or she is not suffering from a mental disorder.  
(a) he or she does not meet the criteria for detention as set out in section 8, and/or 
(b) the provisions of sections 4, 9, 10, 13, 14, 15, 16 and 23, where applicable, were not 
complied with and the failure affected the substance of the order and caused an injustice. 
(2) A person may appeal to the Circuit Court against a decision of a review board to affirm an 
intermediate admission or intermediate renewal order made in respect of him or her on the 
grounds that— 

(a) he or she does not lack the capacity necessary to consent to or refuse his or her 
admission to the approved inpatient facility, and/or 
(b) the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were not 
complied with and the failure affected the substance of the order and caused an injustice. 

(23) An appeal under this section shall be brought by the patient person by notice in writing 
within 1428 days of the receipt by him or her or by his or her legal representative of the notice 
under section 18 of the decision concerned.  
(34) The jurisdiction conferred on the Circuit Court by this section may be exercised by the 
judge of the circuit in which the approved centre inpatient facility concerned is situated or, at 
the option of the patient person, in which the patient person is ordinarily resident.   
(45) On appeal to it under subsection (1), the Circuit Court shall revoke the order unless it is 
shown by the approved inpatient facility to the satisfaction of the Court that—   

(a) unless it is shown by the patient to the satisfaction of the Court that he or she is not 
suffering from a mental disorder, by order affirm the order, or  
(b) if it is so shown as aforesaid, by order revoke the order.  
(a) the person fulfils the criteria for detention as set out in section 8, and 
(b) that the provisions of sections 4, 9, 10, 13, 14, 15, 16 and 23, where applicable, were 
complied with or if there was a failure to comply that it did not affect the substance of the 
order and did not cause an injustice.  

(6) On appeal to it under subsection (2), the Circuit Court shall revoke the order unless it is 
shown by the approved inpatient facility to the satisfaction of the Court that— 

(a) the person lacks the capacity necessary to consent to or refuse his or her admission to 
the approved inpatient facility, and 
(b) that the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were 
complied with or if there was a failure to comply that it did not affect the substance of the 
order and did not cause an injustice. 

(57) An order under subsection (45) or under subsection (6) may contain such consequential or 
supplementary provisions as the Circuit Court considers appropriate. 
(8) The person shall be the appellant and the approved inpatient facility concerned shall be the 
respondent.  Appeals shall be brought in the County/jurisdiction of the circuit of the Circuit 
Court where the appellant ordinarily resides or where the approved inpatient facility is 
situated.  The Notice of Motion shall be signed by or on behalf of the appellant and shall state 
the sitting of the Court at which the appeal is to be made. 
(69) Notice of any the proceedings under this section shall be served by the person bringing the         
proceedings on—   
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(a) the consultant psychiatrist responsible for the care and treatment of the person 
concerned, 
(b) the tribunal concerned,  
(cb) the clinical director registered proprietor of the approved centre inpatient facility 
concerned, and   
(dc) any other person specified by the Circuit Court. 

(10) The Court shall notify the Commission of the appeal and the outcome of the proceedings. 
(711) Before making an order under this section, the Circuit Court shall have regard to any 
submission made to it in relation to any matter by or on behalf of a party to the proceedings 
concerned or any other person on whom notice is served under subsection (69) or any other 
person having an interest in the proceedings. 
(812) The Circuit Court shall exclude from the Court during the hearing of an appeal under this 
section all persons except officers of the Court, persons directly concerned in the hearing, bona 
fide representatives of the Press and such other persons (if any) as the Court may in its 
discretion permit to remain.  
(913) No matter that is likely to lead members of the public to identify a patient person who is 
or has been the subject of proceedings under this section shall be published in a written 
publication available to the public or be broadcast. 
(1014) Without prejudice to subsection (812), the Circuit Court may, in any case if satisfied that 
it is appropriate to do so in the interests of the patient person, by order dispense with the 
prohibitions of that subsection in relation to him or her to such extent as may be specified in 
the order.   
(1115) If any matter is published or broadcast in contravention of subsection (813), each of the 
following persons, namely— 

(a) in the case of publication in a newspaper or periodical, any proprietor, any editor and 
any publisher of the newspaper or periodical,   
(b) in the case of any other publication, the person who publishes it, and   
(c) in the case of a broadcast, any person who transmits or provides the programme in 
which the broadcast is made and any person having functions in relation to the 
programme corresponding to those of an editor of a newspaper, shall be guilty of an 
offence.   

(1216) Nothing in this section shall affect the law as to contempt of court.   
(1317) In this section— 
“broadcast” means the transmission, relaying or distribution by wireless telegraphy of 
communications, sounds, signs, visual images or signals, intended for direct reception by the 
general public whether such communications, sounds, signs, visual images or signals are 
actually received or not; 
“written publication” includes a film, a sound track and any other record in permanent form 
(including a record that is not in a legible form but which is capable of being reproduced in a 
legible form), and also includes posts published on any publicly available website, including, but 
not limited to, posts on social media posts and posts on personal blogging sites, but does not 
include an indictment or other document prepared for use in particular legal proceedings.   
(1418) In any proceedings under this section a document purporting to be a report prepared 
pursuant to section 17(1)(c) and (d), or section 17(2)(c) and (d), and 17(5) if applicable, 
concerning a patient person shall be evidence of the matters stated in the document without 
further proof and shall, unless the contrary is proved, be deemed to be such a document.   
(1519) A notice required by subsection (68) to be served on a person, may be so served—   
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(a) by delivering it to him or her or to his or her solicitor, 
(b) by addressing it to him or her and leaving it at his or her usual or last known residence 
or place of business or by addressing it to his or her solicitor and leaving it at the 
solicitor's office,   
(c) by sending it by registered post to him or her at his or her usual or last known 
residence or place of business or to his or her solicitor at the solicitor's office, or    
(d) in the case of a body corporate, by delivering it, or sending it by registered post, to the 
secretary or other officer of the body at its registered or principal office.    

(1620) No appeal shall lie against an order of the Circuit Court under this section other than an 
appeal on a point of law to the High Court. 
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Head 27 – Section 20 – Application for transfer of patient person 
Provides for: 

1. The substitution in the title of section 20 of ‘patient’ with ‘person’. 
2. The deletion of subsection 20(1) and its replacement with the following: 

‘(1) Where a person applies to the clinical director of the approved inpatient facility for 
a transfer to another approved inpatient facility, the clinical director of the approved 
inpatient facility may, having consulted with the person’s multi-disciplinary team, 
arrange for the transfer of the person to the approved inpatient facility with the consent 
of the clinical director of the second-mentioned approved inpatient facility and, if the 
clinical director declines the request they shall set out the reasons for this decision in 
writing within 7 days of receipt of the request.  All such decisions shall be made in 
accordance with section 4.’ 

3. The substitution in subsection 20(2) of ‘patient’ with ‘person’, the deletion of ‘,as soon 
as may be,’, and the insertion of ‘within 24 hours of the transfer having taken place’ 
after ‘the Commission’. 

4. The substitution in subsection 20(3) of ‘patient’ with ‘person’, and the deletion of 
‘admission’ after ‘expiration of the’. 

5. The substitution in subsection 20(4) of ‘patient’ with ‘person’, the substitution of ‘from’ 
with ‘to’, and the substitution of ‘was’ with ‘has been’.  

6. The insertion in subsection 20(5) of ‘, an intermediate admission order and intermediate 
renewal order’. 
 

Explanatory Notes: 
1. Section 20 and subsection 21(1) have been merged and then divided into sections 20 

and 20A between (a) requests made by the person and (b) transfers of the person by the 
clinical director for clinical/treatment purposes.  Section 20 now only references the 
persons applying for a transfer and the process that will take place if the transfer is to go 
ahead or if it is declined by the clinical director. 

 
Current Section 20 (with proposed changes in red font): 
(1) Where a patient or the person who applied for a recommendation under which a patient is 
detained in an approved centre person applies to the clinical director of the approved centre 
inpatient facility for a transfer of the patient to another approved centre inpatient facility, the 
clinical director of the approved inpatient facility may, having consulted with the person’s 
multi-disciplinary team if he or she so thinks fit, arrange for the transfer of the patient person 
to the approved centre inpatient facility with the consent of the clinical director of the second-
mentioned approved centre inpatient facility and, if the clinical director declines the request he 
or she shall set out the reasons for this decision in writing within 7 days of receipt of the 
request.  All such decisions shall be made in accordance with section 4. 
(2) Where a patient person is transferred to an approved centre inpatient facility under 
subsection (1), the clinical director of the approved centre inpatient facility from which he or 
she has been transferred shall, as soon as may be, give notice in writing of the transfer to the 
Commission within 24 hours of the transfer having taken place. 
(3) A patient person may be detained in an approved centre inpatient facility to which he or she 
has been transferred under subsection (1) until the date of the expiration of the admission 
order pursuant to which he or she was detained in the approved centre inpatient facility from 
which he or she was transferred. 
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(4) The detention of a patient person in another approved centre inpatient facility under this 
section shall be deemed for the purposes of this Act to be detention in the approved centre 
inpatient facility from to which he or she was has been transferred. 
(5) In this section references to an admission order include references to a renewal order, an 
intermediate admission order and intermediate renewal order.  
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Head 28 – Section 20A – Transfer of person 
Provides for: 

1. The insertion of subsection 21(1) into new section 20A, titled ‘Transfer of person’, the 
insertion of ‘the’ before ‘opinion’, the insertion of ‘material’ before ‘benefit’, the 
insertion of ‘and/’ before ‘or that it is necessary’, the insertion of ‘(with the details of 
that treatment specified in writing)’ after ‘special treatment’, the insertion of ‘of the 
first mentioned approved inpatient facility’ before ‘may arrange for the transfer’, the 
insertion of ‘second mentioned approved’ after ‘clinical director of that’, the 
substitution of ‘patient’ with ‘person throughout the subsection, and the insertion of a 
new sentence at the end of the subsection to read, ‘All such decisions shall be made in 
accordance with section 4.’.  

2. The insertion of new subsections 20A(2), (3), (4) and (5) to read as follows: 
‘(2) Where a person is transferred to an approved inpatient facility under subsection (1), 
the clinical director of the approved inpatient facility from which he or she has been 
transferred shall give notice in writing of the transfer to the Commission within 24 hours 
of the transfer having taken place. 
(3) A person may be detained in an approved inpatient facility to which he or she has 
been transferred under subsection (1) until the date of the expiration of the order 
pursuant to which he or she was detained in the approved inpatient facility from which 
he or she was transferred. 
(4) The detention of a person in another approved inpatient facility under this section 
shall be deemed for the purposes of this Act to be detention in the approved inpatient 
facility from which he or she has been transferred. 
(5) In this section references to an admission order include references to a renewal 
order, an intermediate admission order and intermediate renewal order.’ 

 
Explanatory Notes: 

1. Section 20 and subsection 21(1) have been merged and then divided into sections 20 
and 20A between (a) requests made by the person and (b) transfers of the person by 
the clinical director for clinical/treatment purposes.  New section 20A incorporates 
subsection 21(1) along with some new subsections that deal with transfers of the 
person by the clinical director and the process that must take place.  The term ‘patient’ 
is replaced in both sections by ‘person’. 

 
New Section 20A (original subsection 21(1) with proposed changes in red font): 
Transfer of person 
(1) Where the clinical director of an approved centre inpatient facility is of the opinion that it 
would be for the material benefit of a patient person detained in that approved centre 
inpatient facility, and/or that it is necessary for the purpose of obtaining special treatment 
(with the details of that treatment specified in writing) for such patient person, that he or she 
should be transferred to another approved centre inpatient facility (other than the Central 
Mental Hospital), the clinical director of the first mentioned approved inpatient facility may 
arrange for the transfer of the patient person to the other approved centre inpatient facility 
with the consent of the clinical director of that second mentioned approved centre inpatient 
facility.  All such decisions shall be made in accordance with section 4. 
(2) Where a person is transferred to an approved inpatient facility under subsection (1), the 
clinical director of the approved inpatient facility from which he or she has been transferred 
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shall give notice in writing of the transfer to the Commission within 24 hours of the transfer 
having taken place. 
(3) A person may be detained in an approved inpatient facility to which he or she has been 
transferred under subsection (1) until the date of the expiration of the order pursuant to which 
he or she was detained in the approved inpatient facility from which he or she was transferred. 
(4) The detention of a person in another approved inpatient facility under this section shall be 
deemed for the purposes of this Act to be detention in the approved inpatient facility from 
which he or she has been transferred. 
(5) In this section references to an admission order include references to a renewal order, an 
intermediate admission order and intermediate renewal order. 
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Head 29 – Section 21 – Transfer of patient person to the Central Mental Hospital 
Provides for: 

1. The substitution in the title of section 21 of ‘patient’ with ‘person to the Central Mental 
Hospital’. 

2. The deletion of subsection 21(1) which has been moved to new section 20A, in Head 19 
above. 

3. The deletion of original subsection 21(2) and its replacement with the following new 
subsection 21(1): 

‘(1) (a) Where the clinical director of an approved inpatient facility is of the opinion that 
it would be for the material benefit of a person detained in that approved inpatient 
facility, or that it is necessary for the purpose of obtaining special treatment for 
such a person, to transfer him or her to the Central Mental Hospital, and proposes 
to do so, he or she shall seek an opinion form a consultant psychiatrist on the staff 
of the Central Mental Hospital, who shall review the file of the person concerned 
and speak with the consultant psychiatrist responsible for the care and treatment of 
the person concerned, and— 

(i) if the consultant psychiatrist agrees that the person should be transferred 
to the Central Mental Hospital, then he or she shall provide to the clinical 
director, in writing, his or her opinion, and the clinical director shall notify the 
Commission in writing of the proposal and the Commission shall refer the 
proposal to a review board, or 
(ii) if the consultant psychiatrist does not agree that the person should be 
transferred to the Central Mental Hospital, then he or she shall provide to the 
clinical director, in writing, his or her opinion, including reasons for 
disagreeing, and the proposal for transfer to the Central Mental Hospital shall 
not proceed further. 

(b) If a proposal for a transfer does not proceed as per subsection (1)(a)(ii), the 
clinical director may request a second opinion from another consultant psychiatrist 
on the staff of the Central Mental Hospital, and if the second consultant psychiatrist 
agrees that the person should be transferred to the Central Mental Hospital, then 
the clinical director shall notify the Commission in writing of the proposal and the 
Commission shall refer the proposal to a review board. 
(c) Where a proposal is referred to a review board under this section, the 
responsible consultant psychiatrist shall provide a written report to the review 
board with the reasons for the proposed transfer and the review board shall review 
the proposal as soon as may be but not later than 14 days thereafter and shall 
either— 

(i) if it is satisfied that it is for the material benefit of the person and/or that it 
is necessary for the purpose of obtaining special treatment for the person 
concerned, authorise the transfer of the person concerned, or 
(ii) if it is not so satisfied, refuse to authorise it. 

(d) The provisions of sections 17, 18, 19 and 49, where applicable, shall apply to the 
referral of a proposal to a review board under this section as they apply to the 
referral of an admission order to a review board with any necessary modifications. 
(e) Effect shall not be given to a decision to which paragraph (b) applies before— 

(i) the expiration of the time for the bringing of an appeal to the Circuit Court, 
or 
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(ii) if such an appeal is brought, the determination or withdrawal thereof. 
4. The revised numbering of original subsection 21(3) to 21(2), the substitution of ‘patient’ 

with ‘person’, the substitution of ‘an approved centre’ with ‘the Central Mental 
Hospital’, the deletion of ‘, as soon as may be,’, and the insertion of ‘within 24 hours of 
the transfer having taken place’ after ‘transfer to the Commission’.  

5. The revised numbering of original subsection 21(4) to 21(3), the substitution of ‘patient’ 
with ‘person’, and the substitution of ‘was’ with ‘has been'. 

6. The insertion of a new subsection 21(4) as follows: 
‘(4) Where a review board has authorised the transfer of the person under this section 
to the Central Mental Hospital, and that person has been detained for a continuous 
period of 3 months in the Central Mental Hospital, the detention shall not continue 
beyond that period unless the director of the approved inpatient facility from which the 
person was transferred approves the further detention and the clinical director of the 
Central Mental Hospital has consented in writing to the further detention.  The approval 
and consent shall be valid for a period of 3 months and thereafter for periods of 3 
months, if, in respect of each period, the approval and consent is obtained.’ 

7. The insertion of new subsections 21(6) and (7) to read as follows: 
‘(6) A report shall be provided by the clinical director of the Central Mental Hospital to 
the Commission each quarter regarding the status of the persons detained in the Central 
Mental Hospital under this Act and the status of all of the pending applications for 
transfer to the Central Mental Hospital. 
(7) The Commission shall publish a Code of Practice in relation to this section.’ 

 
Explanatory Notes: 

1. The title of Section 21 is amended as this section now provides for transfers to the 
Central Mental Hospital separately to transfers to other approved inpatient facilities. 
The term ‘patient’ has been replaced with ‘person’ throughout the section. 

2. Section 21 has been amended to provide for the transfer to the Central Mental Hospital 
separately to transfers to other approved inpatient facilities.  EGR Recommendation 164 
effectively suggested additional safeguards where the transfer of a person from an 
approved inpatient facility to the Central Mental Hospital is concerned.   The 
recommendation suggests that where a period of 3 months has elapsed since the 
transfer, then the registered medical practitioner should certify that the appropriate 
treatment in the Central Mental Hospital is still required by the person concerned. 

 
Current Section 21 (with proposed changes in red font): 
[(1) Where the clinical director of an approved centre inpatient facility is of the opinion that it 
would be for the material benefit of a patient person detained in that approved centre 
inpatient facility, and/or that it is necessary for the purpose of obtaining special treatment 
(with the details of that treatment specified in writing) for such patient person, that he or she 
should be transferred to another approved centre inpatient facility (other than the Central 
Mental Hospital), the clinical director of the first mentioned approved inpatient facility may 
arrange for the transfer of the patient person to the other approved centre inpatient facility 
with the consent of the clinical director of that second mentioned approved centre inpatient 
facility.  All such decisions shall be made in accordance with section 4.] This subsection moved 
to new section 20A, with amendments. 
(21) (a)Where the clinical director of an approved centre inpatient facility— 
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(i) is of opinion that it would be for the material benefit of a patient person detained in 
that approved centre inpatient facility, or that it is necessary for the purpose of obtaining 
special treatment for such a patient person, to transfer him or her to the Central Mental 
Hospital, and  
(ii) proposes to do so, 

he or she shall seek an opinion from a consultant psychiatrist on the staff of the Central Mental 
Hospital, who shall review the file of the person concerned and speak with the consultant 
psychiatrist responsible for the care and treatment of the person concerned, and— 

(i) if the consultant psychiatrist agrees that the person should be transferred to the 
Central Mental Hospital, then he or she shall provide to the clinical director, in writing, his 
or her opinion, and the clinical director shall notify the Commission in writing of the 
proposal and the Commission shall refer the proposal to a tribunal review board., or 
(ii) if the consultant psychiatrist does not agree that the person should be transferred to 
the Central Mental Hospital, then he or she shall provide to the clinical director, in 
writing, his or her opinion, including reasons for disagreeing, and the proposal for the 
transfer to the Central Mental Hospital shall not proceed further. 

(b) If a proposal for a transfer does not proceed as per subsection (1)(a)(ii), the clinical director 
may request a second opinion from another consultant psychiatrist on the staff of the Central 
Mental Hospital, and if the second consultant psychiatrist agrees that the person should be 
transferred to the Central Mental Hospital, then the clinical director shall notify the 
Commission in writing of the proposal and the Commission shall refer the proposal to a review 
board. 
(bc) Where a proposal is referred to a tribunal review board under this section, the tribunal 
responsible consultant psychiatrist shall provide a written report to the review board with the 
reasons for the proposed transfer and the review board shall review the proposal as soon as 
may be but not later than 14 days thereafter and shall either— 

(i) if it is satisfied that it is for the material benefit of the person and/or that it is necessary 
for the purpose of obtaining special treatment for the person in the best interest of the 
health of the patient concerned, authorise the transfer of the patient person concerned, 
or 
(ii) if it is not so satisfied, refuse to authorise it. 

(cd) The provisions of sections 17, 18, 19 and 49, where applicable, shall apply to the referral of 
a proposal to a tribunal review board under this section as they apply to the referral of an 
admission order to a tribunal review board under section 17 with any necessary modifications. 
(de) Effect shall not be given to a decision to which paragraph (b) applies before— 

(i) the expiration of the time for the bringing of an appeal to the Circuit Court, or 
(ii) if such an appeal is brought, the determination or withdrawal thereof. 

(32) Where a patient person is transferred to an approved centre  the Central Mental Hospital 
under this section, the clinical director of the approved centre inpatient facility from which he 
or she has been transferred shall, as soon as may be, give notice in writing of the transfer to the 
Commission within 24 hours of the transfer having taken place. 
(43) The detention of a patient person in another approved centre inpatient facility under this 
section shall be deemed for the purposes of this Act to be detention in the approved centre 
inpatient facility from which he or she was has been transferred. 
(4) Where a review board has authorised the transfer of the person under this section to the 
Central Mental Hospital, and that person has been detained for a continuous period of 3 
months in the Central Mental Hospital, the detention shall not continue beyond that period 
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unless the clinical director of the approved inpatient facility from which the person was 
transferred approves the further detention and the clinical director of the Central Mental 
Hospital has consented in writing to the further detention.  The approval and consent shall be 
valid for a period of 3 months and thereafter for periods of 3 months, if, in respect of each 
period, the approval and consent is obtained. 
(5) In this section references to an admission order include references to a renewal order. 
(6) A report shall be provided by the clinical director of the Central Mental Hospital to the 
Commission each quarter regarding the status of the persons detained in the Central Mental 
Hospital under this Act and the status of all of the pending applications for transfer to the 
Central Mental Hospital. 
(7) The Commission shall publish a Code of Practice in relation to this section. 
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Head 30 – Section 22 – Transfer of patient person to hospital a facility other 
than an approved inpatient facility 
Provides for: 

1. The substitution in the title of section 22 of ‘patient’ with ‘person’, and the substitution 
of ‘hospital’ with ‘a facility other than an approved inpatient facility’. 

2. The substitution in subsection 22(1) of ‘patient’ with ‘person’, and the substitution of 
‘hospital or other place’ with ‘facility other than an approved inpatient facility to include 
treatment in an appropriate environment’. 

3. The substitution in subsection 22(2) of ‘patient removed’ with ‘person transferred’, and 
the substitution of ‘hospital or other place’ with ‘facility other than an approved 
inpatient facility’. 

4. The substitution in subsection 22(3) of ‘patient’ with ‘person’, and the substitution of 
‘hospital or other place’ with ‘facility other than an approved inpatient facility’. 
 

Explanatory Notes: 
1. The title and section throughout have been amended to replace the term ‘patient’ with 

‘person’. 
2. – 3. These amendments reflect EGR Recommendation 47 and are necessary to ensure 

consistency with revised section 13B of the Act which recommended that when a person 
firstly requires medical treatment before being admitted to an approved inpatient 
facility, their mental health treatment remains under the responsibility of the clinical 
director of the approved inpatient facility from which they were transferred.  It is 
considered that the same authority should apply where a person has been transferred 
for treatment to a facility other than an approved inpatient facility from the approved 
inpatient facility. 

4. This amendment provides for the use of ‘facility other than an approved centre’ (and in 
subsections (1) and (2) also) instead of ‘hospital or other place’ for clarity purposes. 

 
Current Section 22 (with proposed changes in red font): 
(1) A clinical director of an approved centre inpatient facility may arrange for the transfer of a 
patient person detained in that approved centre inpatient facility for treatment to a facility 
other than an approved inpatient facility to include treatment in an appropriate environment 
hospital or other place and for his or her detention there for that purpose. 
(2) A patient removed person transferred under this section to a facility other than an approved 
inpatient facility hospital or other place may be kept there so long as is necessary for the 
purpose of his or her treatment and shall then be taken back to the approved centre inpatient 
facility from which he or she was transferred. 
(3) The detention of a patient person in a facility other than an approved inpatient facility 
hospital or other place under this section shall be deemed for the purposes of this Act to be 
detention in the approved centre inpatient facility from which he or she was transferred.  
  



97 
 

Head 31 – Section 23 – Power to detain prevent voluntary and intermediate 
patient persons who may fulfil the criteria for involuntary detention from 
leaving approved centre  
Provides for: 

1. The deletion of section 23 and its replacement with the following new section 23 titled 
‘Power to detain voluntary and intermediate persons who may fulfil the criteria for 
involuntary detention’  
‘23.—(1) Where a consultant psychiatrist, registered medical practitioner or mental 
healthcare professional responsible for or involved in the care and treatment of a 
voluntary person in an approved inpatient facility is of the opinion that the voluntary 
person now fulfils the criteria for detention as set out in section 8, he or she may detain 
the person. 
(2) The responsible consultant psychiatrist shall examine the voluntary person and 
arrange for an assessment by another mental healthcare professional, who is not 
involved in the care and treatment of the voluntary person in the approved inpatient 
facility, and— 

(a) if the consultant psychiatrist is of the opinion that the voluntary person does not 
fulfil the criteria for detention as set out in section 8, then the process for 
involuntary detention as commenced under subsection (1) shall not proceed 
further, the voluntary person shall be immediately notified of the decision, 
informed of his or her right to leave or stay as a voluntary person and a record of 
the decision recorded in the voluntary person’s clinical file, or 
(b) if the consultant psychiatrist is of the opinion that the voluntary person does 
fulfil the criteria for detention as set out in section 8, then the process for 
involuntary detention shall proceed and the responsible consultant psychiatrist shall 
arrange for the voluntary person to be examined by another consultant psychiatrist, 
who is independent of the approved inpatient facility where the voluntary person is 
being detained at that time and who is not the spouse or a relative of the person 
concerned, and 
(c) the assessment of the other mental healthcare professional referred to in this 
subsection, of the proposed detention of the voluntary person at the approved 
inpatient facility shall be recorded— 
 (i) on the person’s clinical file, and 
 (ii) in the form detaining the person. 

(3) If, following an examination of the voluntary person under subsection 2(b), 
consultation with the responsible consultant psychiatrist and consideration of the other 
mental healthcare professional’s assessment, the second-mentioned consultant 
psychiatrist— 

(a) is satisfied that the voluntary person fulfils the criteria for detention as set out in 
section 8, he or she shall issue a certificate in writing in a form specified by the 
Commission stating the reason for his or her opinion that the voluntary person 
should be involuntarily detained in the approved inpatient facility, or 
(b) is not so satisfied, he or she shall issue a certificate in writing in a form specified 
by the Commission stating that he or she is of the opinion that the voluntary person 
should not be detained. 
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(4) Where a certificate is issued under subsection 3(a), the responsible consultant 
psychiatrist shall make an admission order in a form specified by the Commission for the 
reception, detention and treatment of the voluntary person in the approved inpatient 
facility and details of the assessment of the other mental healthcare professional shall 
be recorded in the admission order. 
(5) Where a certificate is issued under subsection 3(b), then the process for involuntary 
detention as commenced under subsection (1) shall not proceed further, the voluntary 
person shall immediately be notified of the decision, informed of his or her right to leave 
or stay as a voluntary person and a record of the decision recorded in his or her clinical 
file. 
(6) For the purposes of carrying out the examinations under this section, the responsible 
consultant psychiatrist shall be entitled to take charge of the person concerned for the 
relevant period. 
(7) All actions taken under this section shall be completed within 24 hours of the time 
the person is detained under subsection (1). 
(8) The provisions of sections 15 to 22 shall apply to a person detained under this section 
as they apply to a person detained under section 14 with any necessary modifications. 
(9) The Commission shall be notified in a form specified by the Commission of the 
decision to detain or the decision not to detain in accordance with this section. 
(10) Where a consultant psychiatrist, registered medical practitioner or mental 
healthcare professional responsible for or involved in the care and treatment of an 
intermediate person is of the opinion that the person now fulfils the criteria for 
detention as set out in section 8, he or she may detain the person. 
(11) The responsible consultant psychiatrist shall examine the intermediate person and 
arrange for an assessment by another mental healthcare professional, who is not 
involved in the care and treatment of the voluntary person in the approved inpatient 
facility, and 
(a) if the consultant psychiatrist is of the opinion that the intermediate person does not 
fulfil the criteria for detention as set out in section 8, then the process for involuntary 
detention as commenced under subsection (10) shall not proceed further, the 
intermediate person shall be immediately notified of the decision and a record of the 
decision recorded in the person’s clinical file, or 
(b) if the consultant psychiatrist is of the opinion that the intermediate person does fulfil 
the criteria for detention as set out in section 8, then the process for involuntary 
detention shall proceed and the responsible consultant psychiatrist shall arrange for the 
person to be examined by another consultant psychiatrist, who is independent of the 
approved inpatient facility where the voluntary person is being detained at that time 
and who is not the spouse or a relative of the person concerned, and 
(c) the assessment of the other mental healthcare professional referred to in this 
subsection, of the proposed detention of the intermediate person at the approved 
inpatient facility shall be recorded— 
 (i) on the person’s clinical file, and 
 (ii) in the form detaining the person. 
(12) If, following an examination of the intermediate person under subsection 11(b), 
consultation with the responsible consultant psychiatrist and consideration of the other 
mental healthcare professional’s assessment, the second-mentioned consultant 
psychiatrist— 
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(a) is satisfied that the voluntary person fulfils the criteria for detention as set out in 
section 8, he or she shall issue a certificate in writing in a form specified by the 
Commission stating the reason for his or her opinion that the intermediate person 
should be involuntarily detained in the approved inpatient facility, or 
(b) is not so satisfied, he or she shall issue a certificate in writing in a form specified by 
the Commission stating that he or she is of the opinion that the intermediate person 
does not meet the criteria for detention as set out in section 8. 
(13) Where a certificate is issued under subsection 12(a), the responsible consultant 
psychiatrist shall make an admission order in a form specified by the Commission for the 
reception, detention and treatment of the intermediate person in the approved 
inpatient facility and details of the assessment of the other mental healthcare 
professional shall be recorded in the admission order. 
(14) Where a certificate is issued under subsection 12(b), then the process for 
involuntary detention as commenced under subsection (10) shall not proceed further, 
the intermediate person shall be immediately notified of the decision and a record of 
the decision recorded in the person’s clinical file. 
(15) The provisions of subsections (6), (7), (8) and (9) shall also apply to intermediate 
persons.’ 

 
Explanatory Notes: 

1. The amendments to section 23 provide that in future it will no longer be necessary for a 
voluntary person to express a wish to leave before the provisions of this paragraph can 
be activated.  This is in line with Recommendation 79 of the EGR.  The amendments also 
incorporate Recommendation 78, that a registered medical practitioner who is not a 
member of staff at the approved inpatient facility should examine the person and 
consider whether or not to make a recommendation that they be involuntarily admitted 
and Recommendation 80, that the Commission must be notified every time a voluntary 
person is detained under subsection (1).  New section 23 encompasses a robust 
procedure, which is capable of being completed within 24 hours and adopts a 
multidisciplinary approach, with the added protection of input from a consultant 
psychiatrist who is independent of the approved inpatient facility.  

2. Subsections (10) through (15) set out provisions related to intermediate persons who 
may fulfil the criteria for detention as set out in section 8. 

 
Current Section 23 (with proposed changes in red font): 
23.—(1) Where a  person (other than a child) who is being treated in an approved centre as a 
voluntary patient indicates at any time that he or she wishes to leave the approved centre, 
then, if a consultant psychiatrist, registered medical practitioner or registered nurse on the staff 
of the approved centre is of opinion that the person is suffering from a mental disorder, he or 
she may detain the person for a period not exceeding 24 hours or such shorter period as may 
be prescribed, beginning at the time aforesaid. 
(2) Where the parents of a child who is being treated in an approved centre as a voluntary 
patient, or either of them, or a person acting in loco parentis indicates that he or she wishes to 
remove the child from the approved centre and a consultant psychiatrist, registered medical 
practitioner or registered nurse on the staff of the approved centre is of opinion that the child 
is suffering from a mental disorder, the child may be detained and placed in the custody of the 
health board for the area in which he or she is for the time being. 
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(3) Where a child is detained in accordance with this section, the health board shall, unless it 
returns the child to his or her parents, or either of them, or a person acting in loco parentis, 
make an application under section 25 at the next sitting of the District Court held in the same 
district court district or, in the event that the next such sitting is not due to be held within 3 
days of the date on which the child is placed in the care of the health board, at a sitting of the 
District Court, which has been specially arranged, held within the said 3 days, and the health 
board shall retain custody of the child pending the hearing of that application. 
(4) The provisions of section 13(4) of the Child Care Act, 1991, shall apply to the making of an 
application in respect of a child to whom this section applies with any necessary modifications 
 
23—(1). Where a consultant psychiatrist, registered medical practitioner or mental healthcare 
professional responsible for or involved in the care and treatment of a voluntary person in an 
approved inpatient facility is of the opinion that the voluntary person now fulfils the criteria for 
detention as set out in section 8, he or she may detain the person. 
(2) The responsible consultant psychiatrist shall examine the voluntary person and arrange for 
an assessment by another mental healthcare professional, who is not involved in the care and 
treatment of the voluntary person in the approved inpatient facility, and— 

(a) if the consultant psychiatrist is of the opinion that the voluntary person does not fulfil 
the criteria for detention as set out in section 8, then the process for involuntary 
detention as commenced under subsection (1) shall not proceed further, the voluntary 
person shall be immediately notified of the decision, informed of his or her right to leave 
or stay as a voluntary person and a record of the decision recorded in the voluntary 
person’s clinical file, or 
(b) if the consultant psychiatrist is of the opinion that the voluntary person does fulfil the 
criteria for detention as set out in section 8, then the process for involuntary detention 
shall proceed and the responsible consultant psychiatrist shall arrange for the voluntary 
person to be examined by another consultant psychiatrist, who is independent of the 
approved inpatient facility where the voluntary person is being detained at that time and 
who is not the spouse or a relative of the person concerned, and 
(c) the assessment of the other mental healthcare professional referred to in this 
subsection, of the proposed detention of the voluntary person at the approved inpatient 
facility shall be recorded— 

 (i) on the person’s clinical file, and 
 (ii) in the form detaining the person. 
(3) If, following an examination of the voluntary person under subsection 2(b), consultation 
with the responsible consultant psychiatrist and consideration of the other mental healthcare 
professional’s assessment, the second-mentioned consultant psychiatrist— 

(a) is satisfied that the voluntary person fulfils the criteria for detention as set out in 
section 8, he or she shall issue a certificate in writing in a form specified by the 
Commission stating the reason for his or her opinion that the voluntary person should be 
involuntarily detained in the approved inpatient facility, or 
(b) is not so satisfied, he or she shall issue a certificate in writing in a form specified by the 
Commission stating that he or she is of the opinion that the voluntary person should not 
be detained. 

(4) Where a certificate is issued under subsection 3(a), the responsible consultant psychiatrist 
shall make an admission order in a form specified by the Commission for the reception, 
detention and treatment of the voluntary person in the approved inpatient facility and details 
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of the assessment of the other mental healthcare professional shall be recorded in the 
admission order. 
(5) Where a certificate is issued under subsection 3(b), then the process for involuntary 
detention as commenced under subsection (1) shall not proceed further, the voluntary person 
shall immediately be notified of the decision, informed of his or her right to leave or stay as a 
voluntary person and a record of the decision recorded in his or her clinical file. 
(6) For the purposes of carrying out the examinations under this section, the responsible 
consultant psychiatrist shall be entitled to take charge of the person concerned for the relevant 
period. 
(7) All actions taken under this section shall be completed within 24 hours of the time the 
person is detained under subsection (1). 
(8) The provisions of sections 15 to 22 shall apply to a person detained under this section as 
they apply to a person detained under section 14 with any necessary modifications. 
(9) The Commission shall be notified in a form specified by the Commission of the decision to 
detain or the decision not to detain in accordance with this section. 
(10) Where a consultant psychiatrist, registered medical practitioner or mental healthcare 
professional responsible for or involved in the care and treatment of an intermediate person is 
of the opinion that the person now fulfils the criteria for detention as set out in section 8, he or 
she may detain the person. 
(11) The responsible consultant psychiatrist shall examine the intermediate person and arrange 
for an assessment by another mental healthcare professional, who is not involved in the care 
and treatment of the voluntary person in the approved inpatient facility, and 

(a) if the consultant psychiatrist is of the opinion that the intermediate person does not 
fulfil the criteria for detention as set out in section 8, then the process for involuntary 
detention as commenced under subsection (10) shall not proceed further, the 
intermediate person shall be immediately notified of the decision and a record of the 
decision recorded in the person’s clinical file, or 
(b) if the consultant psychiatrist is of the opinion that the intermediate person does fulfil 
the criteria for detention as set out in section 8, then the process for involuntary 
detention shall proceed and the responsible consultant psychiatrist shall arrange for the 
person to be examined by another consultant psychiatrist, who is independent of the 
approved inpatient facility where the voluntary person is being detained at that time and 
who is not the spouse or a relative of the person concerned, and 
(c) the assessment of the other mental healthcare professional referred to in this 
subsection, of the proposed detention of the intermediate person at the approved 
inpatient facility shall be recorded— 

 (i) on the person’s clinical file, and 
 (ii) in the form detaining the person. 
(12) If, following an examination of the intermediate person under subsection 11(b), 
consultation with the responsible consultant psychiatrist and consideration of the other mental 
healthcare professional’s assessment, the second-mentioned consultant psychiatrist— 

(a) is satisfied that the voluntary person fulfils the criteria for detention as set out in 
section 8, he or she shall issue a certificate in writing in a form specified by the 
Commission stating the reason for his or her opinion that the intermediate person should 
be involuntarily detained in the approved inpatient facility, or 
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(b) is not so satisfied, he or she shall issue a certificate in writing in a form specified by the 
Commission stating that he or she is of the opinion that the intermediate person does not 
meet the criteria for detention as set out in section 8. 

(13) Where a certificate is issued under subsection 12(a), the responsible consultant psychiatrist 
shall make an admission order in a form specified by the Commission for the reception, 
detention and treatment of the intermediate person in the approved inpatient facility and 
details of the assessment of the other mental healthcare professional shall be recorded in the 
admission order. 
(14) Where a certificate is issued under subsection 12(b), then the process for involuntary 
detention as commenced under subsection (10) shall not proceed further, the intermediate 
person shall be immediately notified of the decision and a record of the decision recorded in 
the person’s clinical file. 
(15) The provisions of subsections (6), (7), (8) and (9) shall also apply to intermediate persons. 
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Head 32 – Section 24 – Power to detain voluntary patients 
Provides for: 

1. The deletion of section 24. 
 
Explanatory Notes: 

1. Section 24 has been incorporated into amended section 23. 
 

Current Section 24 (with proposed changes in red font): 
(1) Where person (other than a child) is detained pursuant to section 23, consultant psychiatrist 
responsible for the care and treatment of the person prior to his or her detention, either 
discharge the person or arrange for him or her to be examined by another a consultant 
psychiatrist and who is not a spouse or relative of the person.  
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Head 33 – Section 25 – Involuntary admission of Children 
Provides for: 

1. The deletion of section 25. 
 
Explanatory Notes: 

1. As per EGR Recommendation 111, the provisions of section 25 of the Mental Health Act 
2001 are contained in new Part 8 of the Act on children and it is no longer necessary to 
reference this section in the main Act and as a consequence it has been deleted. 

 
Current Section 25 (with proposed changes in red font): 
(1) Where it appears to a health board with respect to a child who resides or is found in its 
functional area that- 
(a) the child is suffering from a mental disorder, and 
(b) the child requires treatment which he or she is unlikely to receive unless an order is made 
under this section, then, the health board may make an application to the District Court(‘‘the 
court’’) for an order authorising the detention of the child in an approved centre. 
(2) Subject to subsection (3), a health board shall not make an application under subsection (1) 
unless the child has been examined by a consultant psychiatrist who is not a relative of the child 
and a report of the results of the examination is furnished to the court by the health board. 
(3) Where— 
(a) the parents of the child, or either of them, or a person acting in loco parentis refuses to 
consent to the examination of the child, or 
(b) following the making of reasonable enquiries by the health board, the parents of the child or 
either of them or a person acting in loco parentis cannot be found by the health board, then, a 
health board may make an application under subsection (1) without any prior examination of 
the child by a consultant psychiatrist. 
(4) Where a health board makes an application under subsection (1) without any prior 
examination of the child the subject of the application by a consultant psychiatrist, the court 
may, if it is satisfied that there is reasonable cause to believe that the child the subject of 
the application is suffering from a mental disorder, direct that the health board arrange for the 
examination of the child by a consultant psychiatrist who is not a relative of the child and that a 
report of the results of the examination be furnished to the court within such time as may be 
specified by the court. 
(5) Where the court gives a direction under subsection (4) , the consultant psychiatrist who 
carries out an examination of the child the subject of the application shall report to the court on 
the results of the examination and shall indicate to the court whether he or she is satisfied that 
the child is suffering from a mental disorder. 
(6) Where the court is satisfied having considered the report of the consultant psychiatrist 
referred to in subsection (1) or the report of the consultant psychiatrist referred to in 
subsection (5), as the case may be, and any other evidence that may be adduced before it that 
the child is suffering from a mental disorder, the court shall make an order that the child be 
admitted and detained for treatment in a specified approved centre for a period not exceeding 
21 days. 
(7) An application under this section may, if the court is satisfied that the urgency of the matter 
so requires, be made ex parte. 
(8) Between the making of an application for an order under this section and its determination, 
the court, of its own motion or on the application of any person, may give such directions as it 
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sees fit as to the care and custody of the child who is the subject of the application pending 
such determination, and any such direction shall cease to have effect on the determination of 
the application. 
(9) Where, while an order under subsection (6) is in force, an application is made to the court 
by the health board concerned for an extension of the period of detention of the child the 
subject of the application, the court may order that the child be detained for a further period 
not exceeding 3 months. 
 (10) On or before the expiration of the period of detention referred to in subsection (9), a 
further order of detention for a period not exceeding 6 months may be made by the court on 
the application of the health board and thereafter for periods not exceeding 6 months. 
(11) A court shall not make an order extending the period of detention of a child under this 
section unless— 
(a) the child has been examined by a consultant psychiatrist who is not a relative of the child 
and a report of the results of the examination is furnished to the court by the health board 
concerned on the application of the board to the court under subsection (9)or (10), as the case 
may be, and 
(b) following consideration by the court of the report, it is satisfied that the child is still suffering 
from a mental disorder. 
(12) Psycho-surgery shall not be performed on a child detained under this section without the 
approval of the court. 
(13) A programme of electro-convulsive therapy shall not be administered to a child detained 
under this section without the approval of the court. 
(14) The provisions of sections 21, 22, 24 to 35, 37 and 47 of the Child Care Act, 1991, shall 
apply to proceedings under this section as they apply to proceedings under those sections with 
the modification that references to proceedings or an order under Part III, IV or VI of that Act 
shall be construed as references to proceedings or an order under this section and with any 
other necessary modifications. 
(15) References in sections 13(7), 18(3) and 19(4) of the Child Care Act, 1991, to psychiatric 
examination, treatment or assessment do not include references to treatment under this Act. 
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Head 34 – Section 26 – Absence with leave 
Provides for: 

1. The substitution in subsection 26(1) of ‘patient’ with ‘person’ in both instances, the 
deletion of ‘for such period as he or she may specify in the permission being a period 
less than the unexpired period provided for in the relevant admission order, the 
relevant renewal order or the relevant order under section 25 as the case may be, and 
the permission may be made’, and the insertion of ‘in writing.  An absence granted 
under this subsection shall not exceed 14 continuous days (and shall not exceed the 
unexpired period of an order)’ after ‘so specifies’. 

2. The substitution in subsection 26(2) of ‘patient’ with ‘person’ in both instances, and the 
substitution of ‘in the interests of the patient’ with ‘clinically appropriate’. 

3. The deletion of subsection 26(3) and its replacement with ‘The responsible consultant 
psychiatrist may extend the period in subsection (1) by further periods not exceeding 14 
continuous days, and so long as it does not exceed the unexpired period of an order.’. 

4. The insertion of a new subsection 26(4) to read ‘Any notice of an extension of absence 
granted under subsection (3) shall be notified to the Commission within 24 hours of the 
making of the notice in a form specified by the Commission.’. 

 
Explanatory Notes: 

1. EGR Recommendation 70 states that the time limit for absences that are approved 
under section 26 should be for a maximum of 14 days. Subsection (1) has been amended 
to reflect this recommendation. 

2. The amendment to subsection (2) allows for the withdrawal of permission to leave if the 
consultant psychiatrist thinks that it is clinically appropriate. 

3. Subsection (3) relates to children and is being deleted as provisions relating to children 
will be dealt with in new Part 8 of the Act. 

4. New subsection (3) provides for further periods of leave not exceeding 14 days to be 
granted. 

5. New subsection (4) provides for the Commission to be notified of any extension to an 
absence granted under subsection (3). 

 
Current Section 26 (with proposed changes in red font): 
26.—(1) The consultant psychiatrist responsible for the care and treatment of a patient person 
may grant permission in writing to the patient person to be absent from the approved centre 
inpatient facility concerned for such period as he or she may specify in the permission being a 
period less than the unexpired period provided for in the relevant admission order, the relevant 
renewal order or the relevant order under section 25, as the case may be, and the permission 
may be made subject to such conditions as he or she considers appropriate and so specifies in 
writing. An absence granted under this subsection shall not exceed 14 continuous days (and 
shall not exceed the unexpired period of an order). 
(2) Where a patient person is absent from an approved centre inpatient facility pursuant to 
subsection (1), the consultant psychiatrist may, if he or she is of opinion that it is clinically 
appropriate in the interests of the patient to do so, withdraw the permission granted under 
subsection (1) and direct the patient person in writing to return to the approved centre 
inpatient facility. 
(3) In this section ‘‘patient’’ includes a child in respect of whom an order under section 25 is in 
force. 
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(3) The responsible consultant psychiatrist may extend the period in subsection (1) by further 
periods not exceeding 14 continuous days, and so long as it does not exceed the unexpired 
period of an order. 
(4) Any notice of an extension of absence granted under subsection (3) shall be notified to the 
Commission within 24 hours of the making of the notice in a form specified by the Commission.  
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Head 35 – Section 27 – Absence without leave 
Provides for: 

1. The substitution in subsection 27(1) of ‘patient’ with ‘person’, and the substitution of ‘, 
a renewal order or an order under section 25’ with ‘or a renewal order, or an 
intermediate admission order or intermediate renewal order’. 

2. The deletion in subsection 27(1)(b) of ‘the said’, and the substitution of ‘that section’ 
with ‘section 26’. 

3. The substitution in subsection 27(1)(c) of ‘patient’ with ‘person’ in all instances, the 
insertion of ‘, assisted as required by authorised persons as defined in section 13A’ 
before ‘or, if they are unable’, the deletion of ‘is of the opinion that there is a serious 
likelihood of the person concerned causing immediate and serious harm to himself or 
herself or the other persons, the clinical director’, and the substitution of ‘the members 
of the staff of the approved centre in the removal by the staff of the person’ with ‘in 
bringing the person back’. 

4. The substitution in subsection 27(2) of ‘patient’ with ‘person’ throughout the 
subsection. 

5. The deletion of subsection 27(3) and its replacement with new subsection (3) to read 
‘The approved inpatient facility shall notify the Commission of all events under this 
section in a form specified by the Commission within 24 hours of the absence occurring. 

 
Explanatory Notes: 

1. – 4. As per EGR Recommendation 111, the provisions of section 25 of the Mental Health 
Act 2001 are contained in a standalone section of the Act on children and it is no longer 
necessary to reference that section in this section and as a consequence it has been 
deleted.  Other amendments to subsections (1) and (2) make the clinical director 
obliged to take action, it is not a discretionary function; ensure compliance with the 
Health Miscellaneous Provisions Act 2009; and replace the term ‘patient’ with ‘person’ 
throughout. 

5. Original subsection (3) has been deleted as, similar to explanatory note (1), all provisions 
relating to children will be contained in a standalone Part of the Act and the reference 
to a child in this section is no longer required.  New subsection (3) provides for the 
notification to the Commission of all absences without leave within 24 hours of there 
occurrence. 

 
Current Section 27 (with proposed changes in red font): 
27.—(1) Where a patient person in respect of whom an admission order, a renewal order or an 
order under section 25 or a renewal order is in force— 

(a) leaves an approved centre inpatient facility without permission under section 26, 
(b) fails to return to the approved centre inpatient facility in accordance with any 
direction given under the said section 26 or on the expiration of the period for which 
absence or leave was permitted under that section 26, or 
(c) fails, in the opinion of the consultant psychiatrist responsible for the care and 
treatment of the patient person, to comply with any condition specified in section 26, 

the clinical director of the approved centre inpatient facility concerned may arrange for 
members of the staff of the centre inpatient facility to bring the patient person back to the 
approved centre inpatient facility, assisted as required by authorised persons as defined in 
section 13A, or, if he or she is unable to do so and the clinical director is of the opinion that 
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there is a serious likelihood of the person concerned causing immediate and serious harm to 
himself or herself or the other persons, the clinical director or a consultant psychiatrist acting 
on his or her behalf may, if necessary, request the Garda Síochána to assist the members of the 
staff of the approved centre in the removal by the staff of the person in bringing the person 
back to that centre inpatient facility and the Garda Síochána shall comply with any such 
request. 
(2) A member of the Garda Síochána may for the purposes of this section— 

(a) enter if need be by force any dwelling or other premises where he or she has 
reasonable cause to believe that the patient person may be, and 
(b) take all reasonable measures necessary for the return of the patient person to the 
approved centre inpatient facility including, where necessary, the detention or restraint 
of the patient person. 

(3) In this section ‘‘patient’’ includes a child in respect of whom an order under section 25 is in 
force. 
(3) The approved inpatient facility shall notify the Commission of all events under this section in 
a form specified by the Commission within 24 hours of the absence occurring. 
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Head 36 – Section 28 – Discharge of patients persons  
Provides for: 

1. The substitution in the title of section 28 of ‘patients’ with ‘persons’. 
2. The substitution in subsection 28(1) of ‘patient’ with ‘person’ throughout the 

subsection, the insertion of ‘the’ after ‘becomes of’, the substitution of ‘is no longer 
suffering from a mental disorder’ with ‘no longer fulfils the criteria for detention as set 
out in section 8’, and the deletion of ‘, as the case may be, and discharge the patient’. 

3. The deletion of subsection 28(2) and its replacement with ‘Where, in the case of an 
intermediate person, the course of treatment given to the person is finished, or the 
consultant psychiatrist responsible for the care and treatment of the person becomes of 
the opinion that it is no longer of any benefit to the person to remain in the approved 
inpatient facility and no alternative treatment is proposed, or the person now possesses 
the capacity necessary to consent to or refuse his or her admission as a voluntary 
person, the consultant psychiatrist shall by order in a form specified by the Commission 
revoke the relevant intermediate admission order or intermediate renewal order.’. 

4. The insertion of new subsections 28(3), (4) and (5) to read as follows: 
‘(3) The decision to stay as a voluntary person in the approved inpatient facility, with the 
agreement of the person’s responsible consultant psychiatrist, or to leave the approved 
inpatient facility shall be a decision of the person. 
(4) When an order is revoked under subsection (1) or under subsection (2), the 
consultant psychiatrist responsible for the person’s care and treatment shall 
immediately meet with the person to provide him or her with all relevant information 
from the person’s individual care plan, to include information as to what shall occur if 
the person decides to stay in the approved inpatient facility as a voluntary person and 
what shall occur if the person decides to leave the approved inpatient facility. 
(5) If the person decides to leave the approved inpatient facility, notwithstanding the 
information provided to him or her under subsection (4), this shall be recorded in the 
person’s clinical file.’ 

5. The revised numbering of subsection 28(3) to 28(6), the substitution of ‘discharges a 
patient under this section’ with ‘revokes a person’s order under subsection (1) or under 
subsection (2)’, and the substitution of ‘patient’ with ‘person’. 

6. The substitution in subsection 28(6)(a) of ‘being discharged pursuant to this section’, 
with ‘no longer involuntarily detained, or as the case may be, being treated as an 
intermediate person’. 

7. The insertion of a new subsection 28(6)(b) to read ‘(b) is a voluntary person and is free 
to leave the approved inpatient facility, or with the agreement of his or her consultant 
psychiatrist, stay as a voluntary person, and’, and the revised numbering of subsection 
28(6)(b) to (c). 

8. The revised numbering of original subsection 28(4) to 28(7), the substitution of 
‘discharges a patient under this section’ with ‘revokes an order under subsection (1) or 
under subsection (2)’, the insertion of ‘or, as the case may be, under subsection (2),’, the 
substitution of ‘subsection (3)’ with ‘subsection (6)’ and the substitution of ‘, where 
appropriate, the relevant health board and housing authority’ with ‘any other party, 
subject to the consent of the person’. 

9. The revised numbering of original subsection 28(5) to 28(8), the substitution of ‘patient 
is discharged under this section’ with ‘person’s order is revoked under subsection (1) or 
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subsection (2)’, the substitution in subsection 28(8)(a) of ‘then commenced’ with 
‘commenced save for section (c) below’, and the substitution of ‘patient’ with ‘person’. 

10. The substitution in subsection 28(8)(b) of ‘patient’ with ‘person’, the insertion of ‘or’ at 
the end of the subsection, the insertion of new subsection 28(8)(c) to read ‘if the 
person’s order is revoked within 48 hours of the scheduled hearing date and time of the 
review board, then the person is entitled to proceed with the hearing at the scheduled 
date and time if he or she or his or her legal representative indicate same in writing to 
the Commission.’, and the deletion of ‘and, if he or she requests that a review under 
section 18 be completed or held, as the case may be, the provisions of sections 17 to 19 
shall apply in relation to the review with any necessary modifications.’. 

11. The insertion of a new subsection 28(9) to read as follows: 
‘(9)(a) Where a person requests that a review be completed or held, as the case may be, 
under subsection (8), the provisions of sections 17 to 18 shall apply in relation to the 
review with any necessary modifications. 

(b) Notwithstanding the provisions of section 18(1), in the case of an admission or 
renewal order, where a person requests that a review be completed or held, as the 
case may be, under subsection (8), the review board shall review the detention of the 
person concerned and shall determine whether— 

(i) (I) the provisions of sections 9, 10, 13, 14, 15, 16 and 23, where applicable, were 
complied with, or 
 (II) if there was a failure to comply with any such provision, if the failure affected 
the substance of the order and caused an injustice, and 

(ii) the consultant psychiatrist who made the admission order or renewal order did 
so on that date on the basis that the person— 

 (I) was suffering from a mental disorder as provided for in section 3 of the Act, 
prior to the commencement of the revised Act, or 
 (II) fulfilled the criteria for detention under section 8, following the 
commencement of the revised Act. 

(c) Notwithstanding the provisions of section 18(1), in the case of an intermediate 
admission or intermediate renewal order, where a person requests that a review be 
completed or held, as the case may be, under subsection (8), the review board shall 
review the person’s status as an intermediate person and shall determine whether—  
(I) the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were complied 
with, or 

(II) if there was a failure to comply with any such provision, if the failure 
affected the substance of the order and caused an injustice, and 

(ii) the consultant psychiatrist who made the intermediate admission order or 
intermediate renewal order did so on that date on the basis that the person lacked 
the capacity necessary to consent to or refuse his or her admission and that the 
person required treatment in an approved inpatient facility.’ 

12. The insertion of a new subsection 28(10) to read as follows: 
‘(10) Where a is going to be discharged, or has been discharged, under subsection (1) or 
subsection (2), a member of the person’s multidisciplinary team should, in so far as is 
practicable, and with the consent of the person concerned, engage with the person’s 
family or carer, or the person’s advocate, or another person nominated by the person 
concerned on discharge planning.’ 
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Explanatory Notes: 
1. The term ‘patient’ has been replaced with ‘person’ in the title and throughout the 

section. 
2. This reflects EGR Recommendation 4 that the definition of mental disorder should be 

separated from the criteria for detention. 
3. New subsection (2) provides for the person to remain in the approved inpatient facility 

as a voluntary person when he or she is no longer an involuntary person. 
4. New subsection (3) provides that if an order is revoked, it is a matter for the person to 

decide if they wish to stay or not and all relevant information should be provided to 
them by the responsible consultant psychiatrist. New subsection (4) provides that in the 
event the person decides to leave the approved inpatient facility, this will be recorded in 
the person’s clinical file. 

5. This amendment allows for the revised numbering of original subsection (3) to (6) and 
amends the text to revoke the person’s order rather than discharge them.  

6. – 7. Amendments to subsection (6) ensures that when the consultant psychiatrist in the 
approved inpatient facility revokes an order, they notify the person and their legal 
representative that he or she is no longer involuntarily detained and are free to leave or 
remain as a voluntary person, as well as the original provision that they may have their 
detention reviewed by a Review Board in accordance with section 18. 

8. This amendment allows for the revised numbering of original subsection (4) to (7) and 
provides for the giving of copies of an order when it is revoked to the Commission and 
any other party the person wishes to receive a copy. 

9. – 10. These amendments allow for the revised numbering of original subsection (5) to 
(8) and include a new provision allowing for a Review Board to proceed if the order is 
revoked within 48 hours before the scheduled start time of the review. 

11. The amendments in new subsection (9) are necessary to reflect Recommendation 157 
that the revised legislation should clearly set out the purpose of mental health review 
board hearings for discharged persons.  Firstly, the existing reference to the application 
of ‘sections 17 to 19’ is being changed to ’17 to 18’ as the EGR recommended that the 
appeal to the Circuit Court should not apply in these circumstances.  Secondly 
Recommendation 157 proposes that the purpose of review boards for discharged 
persons be made clear.  Their purpose is to determine whether the admission process 
was followed correctly and whether the order was made by the Consultant Psychiatrist 
on the bona fide belief that the person was at that time suffering from a mental illness. 

12. Subsection (10) was added following review of submissions received during a public 
consultation on the review of the Mental Health Act in March 2021. This is in line with 
the Commission’s guidelines on Admission, Transfer and Discharge from an Approved 
Centre. 

 
Current Section 28 (with proposed changes in red font): 
28.—(1) Where the consultant psychiatrist responsible for the care and treatment of a patient 
person becomes of the opinion that the patient person is no longer suffering from a mental 
disorder no longer fulfils the criteria for detention as set out in section 8, he or she shall by 
order in a form specified by the Commission revoke the relevant admission order or renewal 
order, as the case may be, and discharge the patient. 
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(2) In deciding whether and when to discharge a patient under this section, the consultant 
psychiatrist responsible for his or her care and treatment shall have regard to the need to 
ensure: 

(a) that the patient is not inappropriately discharged, and 
(b) that the patient is detained pursuant to an admission order or a renewal order only for 
so long as is reasonably necessary for his or her proper care and treatment. 

(2) Where, in the case of an intermediate person, the course of treatment given to the person is 
finished, or the consultant psychiatrist responsible for the care and treatment of the person 
becomes of the opinion that it is no longer of any benefit to the person to remain in the 
approved inpatient facility and no alternative treatment is proposed, or the person now 
possesses the capacity necessary to consent to or refuse his or her admission as a voluntary 
person, the consultant psychiatrist shall by order in a form specified by the Commission revoke 
the relevant intermediate admission order or intermediate renewal order. 
(3) The decision to stay as a voluntary person in the approved inpatient facility, with the 
agreement of the person’s responsible consultant psychiatrist, or to leave the approved 
inpatient facility shall be a decision of the person.  
(4) When an order is revoked under subsection (1) or under subsection (2), the consultant 
psychiatrist responsible for the person’s care and treatment shall immediately meet with the 
person to provide him or her with all relevant information from the person’s individual care 
plan, to include information as to what shall occur if the person decides to stay in the approved 
inpatient facility as a voluntary person and what shall occur if the person decides to leave the 
approved inpatient facility. 
(5) If the person decides to leave the approved inpatient facility, notwithstanding the 
information provided to him or her under subsection (4), this shall be recorded in the person’s 
clinical file. 
(36) Where a consultant psychiatrist discharges a patient under this section revokes a person’s 
order under subsection (1) or under subsection (2), he or she shall give to the patient person 
concerned and his or her legal representative a notice in a form specified by the Commission to 
the effect that he or she— 

(a) is being discharged pursuant to this section no longer involuntarily detained, or as the 
case may be, being treated as an intermediate person, 
(b) is a voluntary person and is free to leave the approved inpatient facility, or with the 
agreement of his or her consultant psychiatrist, stay as a voluntary person, and 
(bc) is entitled to have his or her detention reviewed by a tribunal review board in 
accordance with the provisions of section 18 or, where such review has commenced, 
completed in accordance with that section if he or she so indicates by notice in writing 
addressed to the Commission within 14 days of the date of his or her discharge. 

(47) Where a consultant psychiatrist discharges a patient under this section revokes an order 
under subsection (1) or under subsection (2), he or she shall cause copies of the order made 
under subsection (1) or, as the case may be, under subsection (2) and the notice referred to in 
subsection (36) to be given to the Commission and, where appropriate, the relevant health 
board and housing authority any other party, subject to the consent of the person. 
(58) Where a patient is discharged under this section person’s order is revoked under 
subsection (1) or subsection (2)— 

(a) if a review under section 18 has then commenced save for section (c) below, it shall be 
discontinued unless the patient person requests by notice in writing addressed to the 
Commission within 14 days of his or her discharge that it be completed, or 
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(b) if such a review has not then commenced, it shall not be held unless the patient 
person indicates by notice in writing addressed to the Commission within 14 days of his or 
her discharge that he or she wishes such a review to be held, or 
(c) if the person’s order is revoked within 48 hours of the scheduled hearing date and 
time of the review board, then the person is entitled to proceed with the hearing at the 
scheduled date and time if he or she or his or her legal representative indicate same in 
writing to the Commission. 
and, if he or she requests that a review under section 18 be completed or held, as the 
case may be, the provisions of sections 17 to 19 shall apply in relation to the review with 
any necessary modifications. 

(9) (a) Where a person requests that a review be completed or held, as the case may be, under 
subsection (8), the provisions of sections 17 to 18 shall apply in relation to the review with 
any necessary modifications. 
(b) Notwithstanding the provisions of section 18(1), in the case of an admission or renewal 
order, where a person requests that a review be completed or held, as the case may be, 
under subsection (8), the review board shall review the detention of the person concerned 
and shall determine whether— 

(i) (I) the provisions of sections 9, 10, 13, 14, 15, 16 and 23, where applicable, were 
complied with, or 

 (II) if there was a failure to comply with any such provision, if the failure affected the 
substance of the order and caused an injustice, and 

(ii) the consultant psychiatrist who made the admission order or renewal order did so on 
that date on the basis that the person— 

 (I) was suffering from a mental disorder as provided for in section 3 of the Act, prior 
to the commencement of the revised Act, or 

 (II) fulfilled the criteria for detention under section 8, following the commencement 
of the revised Act. 

(c) Notwithstanding the provisions of section 18(1), in the case of an intermediate 
admission or intermediate renewal order, where a person requests that a review be 
completed or held, as the case may be, under subsection (8), the review board shall 
review the person’s status as an intermediate person and shall determine whether— 
(i) (I) the provisions of sections 4, 9, 14A, 15, 16 and 23, where applicable, were 

complied with, or 
 (II) if there was a failure to comply with any such provision, if the failure affected the 

substance of the order and caused an injustice, and 
(ii) the consultant psychiatrist who made the intermediate admission order or 

intermediate renewal order did so on that date on the basis that the person lacked 
the capacity necessary to consent to or refuse his or her admission and that the 
person required treatment in an approved inpatient facility.  

(10) Where a person is going to be discharged, or has been discharged, under subsection (1) or 
subsection (2), a member of the person’s multidisciplinary team should, in so far as is 
practicable, and with the consent of the person concerned, engage with the person’s family or 
carer, or the person’s advocate, or another person nominated by the person concerned on 
discharge planning. 
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Head 37 – Section 29 – Voluntary admission to approved centres inpatient 
facilities 
Provides for: 

1. The deletion of section 29. 
 
Explanatory Notes: 

1. This section is not needed now as the categories of persons (voluntary and involuntary) 
have been defined and outlined in Part 1, section 2. 

 
Current Section 29 (with proposed changes in red font): 
29.—Nothing in this Act shall be construed as preventing a person from being admitted 
voluntarily to an approved centre inpatient facility for treatment without any application, 
recommendation or admission order rendering him or her liable to be detained under this Act, 
or from remaining in an approved centre inpatient facility after he or she has ceased to be so 
liable to be detained. 
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Head 38 – Section 30 – Penalties under Part 2 
Provides for: 

1. The substitution in section 30 of ‘£1,500’ with ‘€5,000’. 
 

Explanatory Notes: 
1. The amount of the fine applicable under this section is being updated from the figure set 

in 2001. (It should be noted that the Assisted Decision-Making (Capacity) Act 2015 has 
two fine amounts, €50,000 and €15,000, class A fines are maximum €5,000).  The final 
figure to be inserted here will be finalised with the AGO. 

 
Current Section 30 (with proposed changes in red font): 
A person guilty of an offence under this Part shall be liable on summary conviction, to a fine not 
exceeding £1,500 €5,000 or to imprisonment for a term not exceeding 12 months or to both. 
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List of Reference Documents for Part 2 of Act: 
 
Section 8: 
• R. v Mental Health Review Tribunal for the South Thames Region, ex p. Smith – 1999 
• High Court decision of MR – 2nd March 2007 
• Mental Health Commission & Mental Health Reform Guidelines for Mental Health Services 

and Staff on Working with People from Ethnic Minority Communities, joint publication – 
2016  

Section 10: 
• X.Y. v. Clinical Director of St. Patrick’s University Hospital and Doctor A.B. 2012 IEHC 224 - 

08 June 2012 
• (D).H. v Clinical Director of St. Patrick’s Hospital and Dr J.C. - 18 June 2012 
• S.O. v. Clinical Director of Adelaide and Meath Hospital of Tallaght [2013] IEHC 132 – 25 

March 2013 
• G.F. v. Clinical Director of Acute Psychiatric Unit, Tallaght Hospital and Mental Health 

Tribunal [2013] IEHC 309 – 04 July 2013 
• L.B. v. The Clinical Director of Naas General Hospital [2015] IEHC 34 – 27 January 2015 
• J.O’T. v Neil Healy, Angelo Grazioli, Commissioner of An Garda Siochana, Minister for 

Justice and Equality, Ireland and the Attorney General [2018] IEHC 571 – 9 October 2018 
Section 13: 
• Physical Health of People with Severe Mental Illness, report published by the Inspector of 

Mental Health Services – 2019 
Section 15: 
• J.B. v Central Mental Hospital – 15 August 2007 
• Mental Health Tribunals v SP – 12 May 2014 

Section 16: 
• IF Case – 2019  
• AB Case – 2018  

Section 16A: 
• EJW High Court Case – 25 November 2008 

Section 18: 
• JB(3) v HSE, Decision of Mr J Sheehan – August 2007 

Section 28: 
• Decision of Court of Appeal, PL Case – 2014/881 
• Obiter comments by Supreme Court, IF Case – 29 May 2019 
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Part 3 – Independent Review and Detention The Commission 
 

Head 39 – Section 31 - Establishment day 
Provides for: 

1. The substitution of the title of Part 3, ‘Independent Review and Detention’, with ‘The 
Commission’.  

2. The substitution in section 31 of ‘be’ with ‘by’.  
 
Explanatory Notes: 

1. This amends the title of Part 3 of the Act to reflect the content of this Part. 
2. This is a textual correction to the Act.  

 
Current Section 31 (with proposed changes in red font): 
31.—The Minister may be by order appoint a day to be the establishment day for the purpose 
of this Part. 
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Head 40 – Section 33 – Functions of Commission 
Provides for: 

1. The deletion of subsection 33(1) and its replacement with the following:  
‘33.—(1) The principal functions of the Commission shall be— 

 (a) to regulate mental health services, 
 (b) to promote the improvement of mental health services by the making of 

standards for best practice, and 
 (c) to ensure that persons involuntarily detained are independently reviewed by 

a review board.’ 
2. The substitution in subsection 33(2) of ‘foster and promote the standards and practices’ 

with ‘ensure the carrying out of the functions’. 
3. The insertion in subsection 33(3)(a) of ‘establish panels from which it can’ before 

‘appoint persons’, and the deletion of ‘and provide staff and facilities for the tribunals’. 
4. The deletion of subsection 33(3)(c) and its replacement with ‘establish a panel of legal 

representatives to act on behalf of persons who are involuntarily detained under section 
17 or a child involuntarily detained under section 89,’.  

5. The insertion in subsection 33(3)(e) of ‘a standard or standards and/or’ before ‘a code or 
codes’. 

6. The insertion in subsection 33(4) of ‘carrying out’ after ‘the purposes of’. 
 
Explanatory Notes: 

1.-4. These amendments are necessary to reflect the Commission's proposed wording in 
relation to the functions of the Commission. 

5. This amendment is necessary to reflect EGR Recommendation 143 that the Mental 
Health Commission’s statutory responsibility for standards in mental health services 
should be explicitly referenced in the Act. 

6. This amendment is a textual amendment. 
 
Current Section 33 (with proposed changes in red font): 
33.—(1) The principal functions of the Commission shall be to promote, encourage and foster 
the establishment and maintenance of high standards and good practices in the delivery of 
mental health services and to take all reasonable steps to protect the interests of persons 
detained in approved centres under this Act. 
(1) The principal functions of the Commission shall be— 

 (a) to regulate mental health services, 
 (b) to promote the improvement of mental health services by the making of standards for 

best practice, and 
 (c) to ensure that persons involuntarily detained are independently reviewed by a review 

board. 
(2) The Commission shall undertake or arrange to have undertaken such activities as it deems 
appropriate to foster and promote the standards and practices ensure the carrying out of the 
functions referred to in subsection (1).  
(3) Without prejudice to the generality of the foregoing, the Commission shall— 

(a) establish panels from which it can appoint persons to be members of tribunals review 
boards and provide staff and facilities for the tribunals, 
(b) establish a panel of consultant psychiatrists to carry out independent medical 
examinations under section 17, 
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(c) make or arrange for the making, with the consent of the Minister and the Minister for 
Finance Public Expenditure and Reform, of a scheme or schemes for the granting by the 
Commission of legal and to patients, 
(c) establish a panel of legal representatives to act on behalf of persons who are 
involuntarily detained under section 17 or a child involuntarily detained under section 89, 
(d) furnish, whenever it so thinks fit or is so requested by the Minister, advice to the 
Minister in relation to any matter connected with the functions or activities of the 
Commission, 
(e) prepare and review periodically, after consultation with such bodies as it considers 
appropriate, a standard or standards and/or a code or codes of practice for the guidance 
of persons working in the mental health services. 

(4) The Commission shall have all such powers as are necessary or expedient for the purposes 
of carrying out its functions. 
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Head 41 – Section 34 – Conferral of additional functions on Commission 
Provides for: 

1. The insertion of new subsection 34(2) to read as follows:  
‘(2) The remuneration and allowances for expenses, if any, determined in accordance 
with section 37 are payable by the Minister out of money provided by the Oireachtas to 
a person appointed under sections 35 and 36.’ 

2. The renumbering of original subsection 34(2) to 34(3). 
  

Explanatory Notes: 
1. This amendment is necessary to include a provision relating to remuneration and 

expenses of members of Commission and committees under this section. 
2. This amendment revises the numbering of the section.  

 
Current Section 34 (with proposed changes in red font): 
34.—(1) The Minister may, if he or she so thinks fit, by order— 

(a) confer on the Commission such additional functions connected with the functions for 
the time being of the Commission or the services or activities that the Commission is 
authorised for the time being to provide or carry on as he or she considers appropriate, 
and 
(b) make such provision as he or she considers necessary or expedient in relation to 
matters ancillary to or arising out of the conferral on the Commission of functions under 
this section or the performance by the Commission of functions so conferred. 

(2) The remuneration and allowances for expenses, if any, determined in accordance with 
section 37 are payable by the Minister out of money provided by the Oireachtas to a person 
appointed under sections 35 and 36. 
(23) The Minister may by order amend or revoke an order under this section (including an order 
under this subsection). 
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Head 42 – Section 35 – Membership of Commission 
Provides for: 

1. The deletion of section 35 and its replacement with the following: 
“35.—(1) The Commission shall consist of the following members: 

(a) a chairperson; and 
(b) a deputy chairperson; and 
(c) 9 ordinary members. 

(2) The chairperson, the deputy chairperson and the ordinary members of the 
Commission shall be nominated and appointed by the Office of the Minister in 
conjunction with the Public Appointment Services, or any successor entity of same, 
and shall prior to any such appointment demonstrate sufficient experience and 
expertise relating to matters connected with the functions of the Commission as set 
out in section 33 above and the governance of an entity such as the Commission to 
enable him or her to effectively and efficiently perform his or her role as Commission 
Members. 
(3) The Minister shall, in so far as practicable, endeavour to ensure that among the 
members of the Commission there is an equitable balance between men and women 
and at no time, shall there be no fewer than 4 women or 4 men on the Commission. 
(4) The chairperson shall hold office for such period, not exceeding 5 years from the 
date of appointment, as the Minister shall determine, and shall not hold office for 
more than 2 consecutive terms, being 3 or 5 years, and in any event may not serve on 
the Commission for a period of more than 8 years. 
(5) The deputy chairperson shall hold office for such period, not exceeding 5 years 
from the date of appointment, as the Minister shall determine, and shall not hold 
office for more than 2 consecutive terms, being 3 or 5 years, and in any event may not 
serve on the Commission for a period of more than 8 years. 
(6) Subject to subsections (7), (8) and (9), an ordinary member shall hold office for such 
period, not exceeding 5 years from the date of appointment, as the Minister shall 
determine. 
(7) Of the ordinary members of the Commission appointed under this section— 

 (a) 5 members shall hold office for a period of 3 years from the date of 
appointment to the office, and 

 (b) 4 members shall hold office for a period of 5 years from the date of such 
appointment.  

 (8) Subject to subsection (9), a member of the Commission whose term of office expires 
by the efflux of time shall be eligible for reappointment to the Commission. 
 (9) A person who is reappointed to the Commission in accordance with subsection (8) 
shall not hold office for more than 2 consecutive terms, being 3 or 5 years, and in any 
event may not serve on the Commission for a period of more than 8 years. 
(10) If the Commission is of the opinion that a Board member shall serve a further 
additional Board term and/or that a renewal of appointment would bring the total 
period of service to above 8 years, the Commission shall write to the Minister seeking 
approval to appoint that person. 
 (11) A member may resign from office by letter sent to the Minister and the resignation 
shall take effect on the later of— 
 (a) the date specified in the letter, or 
 (b) the date of receipt of the letter by the Minister.  
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(12) The Commission shall on an annual basis review and record in writing the specific 
roles and duties of the chairperson and the deputy chairperson. 
(13) A person is not eligible for appointment as a member of the Commission or a 
committee of the Commission if the person is— 

 (a) nominated as, or is a member of Seanad Éireann, or 
 (b) elected as a member of either House of the Oireachtas or a member of the 

European Parliament, or 
 (c) regarded, pursuant to Part XIII of the Second Schedule to the European 

Parliament Elections Act, 1997, as having been elected to the European 
Parliament, or 

 (d) elected or co-opted as a member of a local authority,  
 he or she shall thereupon cease to be a member of the Commission. 

 (14) A person who is for the time being entitled under the Standing Orders of either 
House of the Oireachtas to sit therein or who is a member of the European Parliament 
or a local authority, while he or she is so entitled or are such a member, shall be 
disqualified from membership of the Commission or a committee of the Commission.” 
 

Explanatory Notes: 
1.  These amendments are necessary to reflect EGR Recommendation 140 which outlines 

that membership of the Commission should be reviewed, Recommendation 141 that 
membership of the Commission be staggered to allow for a greater degree of continuity 
at Commission level rather than the current practice of members all reaching the end of 
their term at the same time and Recommendation 142 that no member should serve 
more than two consecutive terms.  These amendments are also in keeping with current 
DPER policy in relation to appointments to State Boards and Agencies and broadly 
reflects the text used in the Health Service Executive (Governance) Act 2019, the Health 
Act 2007 (establishing HIQA) and the Child and Family Agency Act 2013 (establishing 
Tusla).  

2. New subsections (12) and (13) have been moved here from original section 43 below, 
with amendments. 

 
Current Section 35 (with proposed changes in red font): 
35.—(1) The Commission shall consist of 13 members who shall be appointed to be members of 
the Commission by the Minister. 
(2) Of the members of the Commission— 

(a) one shall be a person who has had not less than 10 years' experience as a practising 
barrister or solicitor in the State ending immediately before his or her appointment to the 
Commission, 
(b) 3 shall be representative of registered medical practitioners (of which 2 shall be 
consultant psychiatrists) with a special interest in or expertise in relation to the provision 
of mental health services, 
(c) 2 shall be representative of registered nurses whose names are entered in the division 
applicable to psychiatric nurses in the register of nurses maintained by An Board Altranais 
under section 27 of the Nurses Act, 1985, 
(d) one shall be representative of social workers with a special interest in or expertise in 
relation to the provision of mental health services, 
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(e) one shall be representative of psychologists with a special interest in or expertise in 
relation to the provision of mental health services, 
(f) one shall be representative of the interest of the general public, 
(g) 3 shall be representative of voluntary bodies promoting the interest of persons 
suffering from mental illness (at least 2 of whom shall be a person who is suffering from 
or has suffered from mental illness), 
(h) one shall be an employee of the Health Service Executive nominated by the Executive, 
(i) not less than 4 shall be women and not less than 4 shall be men. 

(3) The members of the Commission appointed pursuant to subsection (2)(b) shall be persons 
nominated for appointment thereto by such organisation or organisations as the Minister 
considers to be representative of such medical practitioners. 
(4) The members of the Commission appointed pursuant to subsection (2)(c) shall be persons 
nominated for appointment thereto by such organisation or organisations as the Minister 
considers to be representative of such nurses. 
(5) The member of the Commission appointed pursuant to subsection (2)(d) shall be a person 
nominated for appointment thereto by such organisation or organisations as the Minister 
considers to be representative of such social workers. 
(6) The member of the Commission appointed pursuant to subsection (2)(e) shall be a person 
nominated for appointment thereto by such organisation or organisations as the Minister 
considers to be representative of such psychologists. 
(7) The members of the Commission appointed pursuant to subsection (2)(g) shall be persons 
nominated for appointment thereto by such organisation or organisations as the Minister 
considers to be representative of such voluntary bodies. 
 
35.—(1) The Commission shall consist of the following members: 

(a) a chairperson; and 
(b) a deputy chairperson; and 
(c) 9 ordinary members. 

(2) The chairperson, the deputy chairperson and the ordinary members of the Commission shall 
be nominated and appointed by the Office of the Minister, in conjunction with the Public 
Appointment Services, or any successor entity of same, and shall prior to any such appointment 
demonstrate sufficient experience and expertise relating to matters connected with the 
functions of the Commission as set out in section 33 above and the governance of an entity 
such as the Commission to enable him or her to effectively and efficiently perform his or her 
role as Commission Members. 
(3) The Minister shall, in so far as practicable, endeavour to ensure that among the members of 
the Commission there is an equitable balance between men and women and at no time, shall 
there be no fewer than 4 women or 4 men on the Commission. 
(4) The chairperson shall hold office for such period, not exceeding 5 years from the date of 
appointment, as the Minister shall determine, and shall not hold office for more than 2 
consecutive terms, being 3 or 5 years, and in any event may not serve on the Commission for a 
period of more than 8 years. 
(5) The deputy chairperson shall hold office for such period, not exceeding 5 years from the 
date of appointment, as the Minister shall determine, and shall not hold office for more than 2 
consecutive terms, being 3 or 5 years, and in any event may not serve on the Commission for a 
period of more than 8 years. 
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(6) Subject to subsections (7), (8) and (9), an ordinary member shall hold office for such period, 
not exceeding 5 years from the date of appointment, as the Minister shall determine. 
(7) Of the ordinary members of the Commission appointed under this section— 

(a) 5 members shall hold office for a period of 3 years from the date of appointment to 
the office, and 

(b) 4 members shall hold office for a period of 5 years from the date of such appointment.  
(8) Subject to subsection (9), a member of the Commission whose term of office expires by the 
efflux of time shall be eligible for reappointment to the Commission. 
(9) A person who is reappointed to the Commission in accordance with subsection (8) shall not 
hold office for more than 2 consecutive terms, being 3 or 5 years, and in any event may not 
serve on the Commission for a period of more than 8 years. 
(10) If the Commission is of the opinion that a Board member shall serve a further additional 
Board term and/or that a renewal of appointment would bring the total period of service to 
above 8 years, the Commission shall write to the Minister seeking approval to appoint that 
person. 
(11) A member may resign from office by letter sent to the Minister and the resignation shall 
take effect on the later of— 

(a) the date specified in the letter, or 
(b) the date of receipt of the letter by the Minister.  

(12) The Commission shall on an annual basis review and record in writing the specific roles and 
duties of the chairperson and the deputy chairperson. 
(13) A person is not eligible for appointment as a member of the Commission or a committee of 
the Commission if the person is — 

(a) nominated as, and is a member of Seanad Éireann, or 
(b) elected as a member of either House of the Oireachtas or a member of the European 

Parliament, or 
(c) regarded, pursuant to Part XIII of the Second Schedule to the European Parliament 

Elections Act, 1997, as having been elected to the European Parliament, or 
(d) elected or co-opted as a member of a local authority, 

he or she shall thereupon cease to be a member of the Commission.  
(14) A person who is for the time being entitled under the Standing Orders of either House of 
the Oireachtas to sit therein or who is a member of the European Parliament or a local 
authority, while he or she is so entitled or are such a member, shall be disqualified from 
membership of the Commission or a committee of the Commission. 
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Head 43 – Section 35A – Casual Vacancies 
Provides for: 

1. The insertion of a new section 35A, titled ‘Casual vacancies’, as follows: 
“35A.—(1) If a member resigns, dies, ceases to hold office (other than by effluxion of time), 

ceases to be qualified to hold office or is removed from office, the Minister shall, 
as soon as practicable, but no later than three months from the date of the 
notification of the event, appoint a person to fill the casual vacancy so arising. 

 (2) A person appointed under subsection (1) shall hold office for the unexpired 
period of his or her predecessor’s term of office. 

 (3) A member appointed under subsection (1) is eligible for reappointment to the 
Commission on the expiry of the unexpired period referred to in subsection (2), 
but may not serve for more than 2 consecutive terms and in any event may not 
serve for a period of more than 8 years.”  

 
Explanatory Notes: 

1. These amendments are necessary to reflect EGR Recommendation 140 which outlines 
that membership of the Commission should be reviewed, Recommendation 141 that 
membership of the Commission be staggered to allow for a greater degree of continuity 
at Commission level rather than the current practice of members all reaching the end of 
their term at the same time and Recommendation 142 that no member should serve 
more than two consecutive terms.  These amendments are also in keeping with current 
DPER policy in relation to appointments to State Boards and Agencies and broadly 
reflect the text used in the Health Service Executive (Governance) Act 2019, the Health 
Act 2007 (establishing HIQA) and the Child and Family Agency Act 2013 (establishing 
Tusla). 

 
New Section 35A: 
Casual vacancies 
35A.—(1) If a member resigns, dies, ceases to hold office (other than by effluxion of time), 
ceases to be qualified to hold office or is removed from office, the Minister shall, as soon as 
practicable, appoint a person to fill the casual vacancy so arising. 
(2) A person appointed under subsection (1) shall hold office for the unexpired period of his or 
her predecessor’s term of office or such other period as the Minister may determine not 
exceeding 5 years including such unexpired period. 
(3) A member appointed under subsection (1) is eligible for reappointment to the Commission 
on the expiry of the unexpired period or other period, as appropriate, referred to in subsection 
(2), but may not serve for more than 2 further consecutive terms and in any event may not 
serve for a period of more than 8 years. 
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Head 44 – Section 35B – Removal of members of Commission 
Provides for: 

1. The insertion of a new section 35B, titled ‘Removal of members of Commission’, as 
follows: 
“35B.—(1) The Minister may at any time remove from office a member of the 
Commission if, in the Minister’s opinion— 
 (a) the member has become incapable through ill-health of performing his or her 

functions, 
 (b) the member has committed stated misbehaviour, 
 (c) the member’s removal is necessary for the effective and efficient performance 

by the Commission of its functions, 
 (d) the member has contravened an applicable provision of the Ethics in Public 

Office Act 1995, or 
 (e) in performing functions under this Act, the member has not been in 

compliance with a code of conduct that has been drawn up under section 10(3) of 
the Standards in Public Office Act 2001, as amended, and that relates to the 
member. 

 (2) A member of the Commission shall cease to be qualified for office and shall cease to 
hold office if he or she— 
 (a) is an undischarged bankrupt,  
 (b) makes a composition or arrangement with creditors, 
 (c) is sentenced by a court of competent jurisdiction to a term of imprisonment, 
 (d) is convicted of an indictable offence, 
 (e) is convicted of an offence involving fraud or dishonesty, whether in connection 

with a company or not, 
 (f) is, or is deemed to be, the subject of an order under section 160 of the 

Companies Act 1990 or a disqualification order within the meaning of Chapter 4 of 
Part 14 of the Companies Act 2014, or 

 (g) is removed by a competent authority for any reason (other than failure to pay a 
fee) from any register established for the purpose of registering members of a 
profession in the State or another jurisdiction. 

 (3) A member who does not, for a consecutive period of 6 months, attend a meeting of 
the Commission shall cease at the end of that period to hold office unless the member 
demonstrates to the Minister’s satisfaction that the failure was due to ill-health. 
 (4) In this section, ‘applicable provision of the Ethics in Public Office Act 1995’, in relation 
to a member, means a provision of that Act that, by virtue of a regulation under section 
3 of that Act, applies to that member.” 

 
Explanatory Notes: 

1. These amendments are also in keeping with current DPER policy in relation to 
appointments to State Boards and Agencies and broadly reflect the text used in the 
Health Service Executive (Governance) Act 2019, the Health Act 2007 (establishing 
HIQA) and the Child and Family Agency Act 2013 (establishing Tusla) . 

 
 
 
 



128 
 

New Section 35B: 
Removal of members of Commission 
35B.—(1) The Minister may at any time remove from office a member of the Commission if, in 
the Minister’s opinion— 

(a) the member has become incapable through ill-health of performing his or her 
functions, 
(b) the member has committed stated misbehaviour, 
(c) the member’s removal is necessary for the effective and efficient performance by the 
Commission of its functions, 
(d) the member has contravened an applicable provision of the Ethics in Public Office Act 
1995, or 
(e) in performing functions under this Act, the member has not been in compliance with a 
code of conduct that has been drawn up under section 10(3) of the Standards in Public 
Office Act 2001, as amended, and that relates to the member. 

(2) A member of the Commission shall cease to be qualified for office and shall cease to hold 
office if he or she— 

(a) is an undischarged bankrupt,  
(b) makes a composition or arrangement with creditors, 
(c) is sentenced by a court of competent jurisdiction to a term of imprisonment, 
(d) is convicted of an indictable offence, 
(e) is convicted of an offence involving fraud or dishonesty, whether in connection with a 
company or not, 
(f) is, or is deemed to be, the subject of an order under section 160 of the Companies Act 
1990 or a disqualification order within the meaning of Chapter 4 of Part 14 of the 
Companies Act 2014, or 
(g) is removed by a competent authority for any reason (other than failure to pay a fee) 
from any register established for the purpose of registering members of a profession in 
the State or another jurisdiction. 

(3) A member who does not, for a consecutive period of 6 months, attend a meeting of the 
Commission shall cease at the end of that period to hold office unless the member 
demonstrates to the Minister’s satisfaction that the failure was due to ill-health. 
(4) In this section, ‘applicable provision of the Ethics in Public Office Act 1995’, in relation to a 
member, means a provision of that Act that, by virtue of a regulation under section 3 of that 
Act, applies to that member. 
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Head 45 – Section 35C – Removal of all members of Commission from office 
Provides for: 

1. The insertion of a new section 35C as follows: 
“35C.—(1) The Minister may remove all the members of the Commission from office if— 

(a) the Commission fails to achieve a quorum for 3 consecutive meetings, 
(b) the Commission does not comply with a judgement, order or decree of any 
court, 
(c) the Commission does not comply with a direction of the Minister or any other 
requirement imposed on it by or under any enactment including this Act, or 
(d) the Minister is of the reasonable opinion, setting out the reasons for same in 
writing, that the Commission’s functions are not being performed in an effective 
and efficient manner. 

 (2) The Minister may, if he or she is of the reasonable opinion, setting out the reasons 
for same in writing, that the Commission’s functions are not being performed in an 
effective and efficient manner, appoint a person to— 

(a) conduct an independent review of any matter giving rise to that opinion, and  
(b) submit a report to the Minister on the results of the review.  

 (3) The Commission shall co-operate with a review under subsection (2) and give the 
person conducting it all reasonable assistance, including access to such premises, 
equipment and records as the person may require for the purposes of the review.” 

 
Explanatory Notes: 

1. These amendments are in keeping with current DPER policy in relation to appointments 
to State Boards and Agencies and broadly reflect the text used in the Health Service 
Executive (Governance) Act 2019, the Health Act 2007 (establishing HIQA) and the Child 
and Family Agency Act 2013 (establishing Tusla) and reflect the requirements for the 
Commission to act independently of its parent department. 

 
New Section 35C: 
Removal of all members of Commission from office 
35C.—(1) The Minister may remove all the members of the Commission from office if— 

(a) the Commission fails to achieve a quorum for 3 consecutive meetings, 
(b) the Commission does not comply with a judgement, order or decree of any court, 
(c) the Commission does not comply with a direction of the Minister or any other 
requirement imposed on it by or under any enactment including this Act, or 
(d) the Minister is of the reasonable opinion, setting out the reasons for same in writing, 
that the Commission’s functions are not being performed in an effective and efficient 
manner. 

(2) The Minister may, if he or she is of the reasonable opinion, setting out the reasons for same 
in writing, that the Commission’s functions are not being performed in an effective and efficient 
manner, appoint a person to— 

(a) conduct an independent review of any matter giving rise to that opinion, and  
(b) submit a report to the Minister on the results of the review.  

(3) The Commission shall co-operate with a review under subsection (2) and give the person 
conducting it all reasonable assistance, including access to such premises, equipment and 
records as the person may require for the purposes of the review. 
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Head 46 – Section 36 – Terms of office of members Committees of Commission 
Provides for: 

1. The substitution in the title of ‘Terms of office of members’ with ‘Committees’. 
2. The deletion of section 36 and its replacement with new section 36, titled ‘Committees 

of Commission’, to read as follows: 
“36.—(1) The Commission may establish committees, consisting in whole or in part of 
persons who are members of the Commission, to assist and advise it in relation to the 
performance of any of its functions. 
 (2) In appointing members of a committee, the Commission shall have regard to the 
knowledge and experience necessary for the proper and effective and efficient 
discharge of the functions of the committee. 
 (3) The Commission may at any time remove a member of a committee for stated 
reasons. 
 (4) The acts of a committee shall be subject to confirmation by the Commission, unless 
the Commission otherwise determines. 
 (5) The Commission may determine the terms of reference and the procedures of a 
committee. 
 (6) The Commission may appoint a member of the Commission to be the chairperson of 
a committee. 
 (7) All committees shall provide the Commission with such information as the 
Commission may from time to time require, in respect of the committee’s activities and 
operations, for the purposes of the performance by the Commission of its functions but 
at least four written reports per annum in relation to its activities. 
 (8) The Commission may at any time dissolve a committee. 
 (9) In this section ‘committee’ means a committee established under subsection (1).” 
 

Explanatory Notes: 
1. – 2. These amendments are also in keeping with current DPER policy in relation to 

appointments to State Boards and Agencies and broadly reflect the text used in the 
Health Service Executive (Governance) Act 2019, the Health Act 2007 (establishing 
HIQA) and the Child and Family Agency Act 2013 (establishing Tusla). 

 
Current Section 36 (with proposed changes in red font): 
36.—(1) A member of the Commission shall hold office for such period not exceeding 
5 years and on such other terms as the Minister may determine. 
(2) A member of the Commission may resign his or her membership by letter addressed to the 
Minister and the resignation shall take effect from the date specified therein or upon receipt of 
the letter by the Minister, whichever is the later. 
(3) Each member of the Commission shall be paid such remuneration (if any) and allowances for 
expenses incurred by him or her (if any) as the Minister may, with the consent of the Minister 
for Finance, determine. 
(4) A member of the Commission may at any time be removed from membership of the 
Commission by the Minister if, in the Minister's opinion, the member has become incapable of 
performing his or her functions, or has committed stated misbehaviour, or his or her removal 
appears to the Minister to be necessary for the effective performance by the Commission of its 
functions. 
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(5) (a) If a member of the Commission dies, resigns, becomes disqualified or is removed from 
office, the Minister may appoint a person to be a member of the Commission to fill the 
casual vacancy so occasioned and the person so appointed shall be appointed in the same 
manner as the member of the Commission who occasioned the casual vacancy. 
(b) Subject to the other provisions of this section, a person appointed to be a member of 
the Commission by virtue of this paragraph shall hold office for the remainder of the term 
of office of the member who occasioned the casual vacancy he or she is appointed to fill. 

(6) A member of the Commission shall be disqualified for holding and shall cease to hold office 
if he or she is adjudged bankrupt or makes a composition or arrangement with creditors or is 
sentenced by a court of competent jurisdiction to a term of imprisonment or penal servitude. 
(7) A member of the Commission whose period of membership expires by the effluxion of time 
shall be eligible for re-appointment as a member of the Commission. 
 
36.—(1) The Commission may establish committees, consisting in whole or in part of persons 
who are members of the Commission, to assist and advise it in relation to the performance of 
any of its functions. 
(2) In appointing members of a committee, the Commission shall have regard to the knowledge 
and experience necessary for the proper and effective and efficient discharge of the functions 
of the committee. 
(3) The Commission may at any time remove a member of a committee for stated reasons. 
(4) The acts of a committee shall be subject to confirmation by the Commission, unless the 
Commission otherwise determines. 
(5) The Commission may determine the terms of reference and the procedures of a committee. 
(6) The Commission may appoint a member of the Commission to be the chairperson of a 
committee. 
(7) All committees shall provide the Commission with such information as the Commission may 
from time to time require, in respect of the committee’s activities and operations, for the 
purposes of the performance by the Commission of its functions but at least four written 
reports per annum in relation to its activities. 
(8) The Commission may at any time dissolve a committee. 
(9) In this section ‘committee’ means a committee established under subsection (1). 
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Head 47 – Section 37 – Chairperson Remuneration and expenses of members of 
Commission and committees 
Provides for: 

1. The deletion of section 37 and its replacement with new section 37, titled 
‘Remuneration and expenses of members of Commission and committees’, to read as 
follows: 
“37.—(1) The Minister may, with the consent of the Minister for Public Expenditure and 
Reform, determine the remuneration and expenses payable under this section. 
 (2) The remuneration and allowances for expenses, if any, determined in accordance 
with subsection (1) are payable by the Executive out of funds at its disposal to— 

(a) the members of the Commission, 
(b) the members of a committee of the Commission, and 
(c) the external members of any committee of the Commission who may be 
engaged as required by a code of practice or otherwise to provide expert assistance 
and/or which the Commission may require.” 

 
Explanatory Notes: 

1. These amendments are also in keeping with current DPER policy in relation to 
appointments to State Boards and Agencies and broadly reflect the text used in the 
Health Service Executive (Governance) Act 2019, the Health Act 2007 (establishing 
HIQA) and the Child and Family Agency Act 2013 (establishing Tusla). 

 
Current Section 37 (with proposed changes in red font): 
37.—(1) The Minister shall appoint a member of the Commission to be chairperson 
of the Commission. 
(2) Where the chairperson of the Commission ceases to be a member of the Commission he or 
she shall also thereupon cease to be chairperson of the Commission. 
(3) The chairperson of the Commission may at any time resign his or her office as chairperson 
by letter sent to the Minister and the resignation shall, unless previously withdrawn in writing, 
take effect at the commencement of the meeting of the Commission held next after the 
Commission has been informed by the Minister of the resignation. 
(4) The chairperson of the Commission shall, unless he or she sooner dies or otherwise ceases 
to be chairperson by virtue of subsection (2) or (3), hold office until the expiration of his or her 
period of membership of the Commission but, if he or she is re-appointed as a member of the 
Commission, he or she shall be eligible for reappointment as chairperson of the Commission. 
(5) The chairperson of the Commission shall be paid such remuneration (if any) and such 
allowances for expenses as the Minister, with the consent of the Minister for Finance, may from 
time to time determine. 
 
37.—(1) The Minister may, with the consent of the Minister for Public Expenditure and Reform, 
determine the remuneration and expenses payable under this section. 
(2) The remuneration and allowances for expenses, if any, determined in accordance with 
subsection (1) are payable by the Executive out of funds at its disposal to— 

(a) the members of the Commission, 
(b) the members of a committee of the Commission, and 
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(c) the external members of any committee of the Commission who may be engaged as 
required by a code of practice or otherwise to provide expert assistance and/or which the 
Commission may require. 
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Head 48 – Section 38 – Chief Executive Officer of Commission 
Provides for: 

1. The insertion in the title of the section of ‘Officer’ after ‘Chief Executive’. 
2. The insertion in subsection 38(1) of ‘Officer’ after ‘Chief Executive’. 
3. The substitution in subsection 38(2) of ‘and may, for stated reasons, remove him or her 

from office with the consent of the Minister’ with ‘Officer pursuant to a public 
competition conducted by the Public Appointments Services, or any successor entity of 
same’. 

4. The deletion of subsection 38(3) and its replacement with the following: 
 “(3) The Chief Executive Officer shall under the general direction and control of the 

Commission— 
 (a) carry out and be responsible for the functions of the Commission as 

specified by the Commission, 
 (b) be accountable to the Commission, 
 (c) shall manage and control generally the administration and business of the 

Commission, 
 (d) shall implement the policies and decisions of the Commission, and 
 (e) shall perform such other (if any) functions as may be determined by the 

Commission or the Minister under section 34.” 
4. The deletion of the text of subsection 38(4) and its replacement with ‘The Chief 

Executive Officer shall provide the Commission with such information and/or 
documentation that it so requests in relation to any matter concerning the functions 
and operation of the Commission.’. 

5. The substitution in subsection 38(5) of ‘or another officer of the Commission duly 
authorised in that behalf by the Chief Executive’ with ‘Officer or another member of 
staff of the Commission duly delegated to do so by the Chief Executive Officer, provided 
that where functions are delegated to other members of staff, the performance of all 
such functions shall be carried out under the general direction and control of the Chief 
Executive Officer who shall at all times remain accountable to the Commission for such 
functions’. 

6. The insertion of new subsections 38(6), 38(7) and 38(8) to read as follows: 
‘(6) The Chief Executive Officer may— 

(a) vary any delegation of a function under this section, or 
(b) revoke such delegation. 

(7) The Chief Executive Officer shall hold office for such term and subject to such terms 
and conditions (including terms and conditions relating to remuneration as shall be set 
out in a contract of employment to be signed by the chairperson and the Chief Executive 
Officer) as may be determined by the Minister after consultation with the Commission 
and with the consent of the Minister for Public Expenditure and Reform. 
(8) A person is not eligible for appointment as the Chief Executive Officer if the person 
is— 

(a) a member of either House of the Oireachtas or of the European Parliament, 
(b) regarded, pursuant to section 19 of the European Parliament Elections Act 1997, 
as having been elected to the European Parliament to fill a vacancy, or 
(c) a member of a local authority.’ 

7. The renumbering of original subsection 38(6) to 38(9). 
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8. The renumbering of original subsections 38 (7), (8) and (9) to 38(10), (11) and (12) and 
the insertion of ‘Officer’ after ‘Chief Executive’ in each of those sections. 

9. The insertion of new subsections 38(13) and (14) to read as follows: 
‘(13) The Commission may, for stated reasons, remove or suspend the Chief Executive 
from office. 
(14) If the Chief Executive Officer— 

(a) dies, resigns, becomes disqualified for or is removed from office, or 
(b) is for any reason temporarily unable to continue to perform his or her functions, 
the Commission may designate a member of the staff of the Commission as it 
considers appropriate to perform the functions of the Chief Executive Officer, and 
such person is to be referred to as the Interim Chief Executive Officer, until— 

(i) in the circumstances mentioned in paragraph (a), a new Chief Executive 
Officer is appointed in accordance with this section, 
(ii) in the circumstances mentioned in paragraph (b), the Chief Executive 
Officer is able to resume the performance of his or her functions, or 
(iii) the Commission decides to revoke, alter and/or amend a designation 
made under this subsection, or 
(iv) the Commission decides to revoke, alter and/or amend an appointment 
made under this subsection.’ 

 
Explanatory Notes: 

1. These amendments are also in keeping with current DPER policy in relation to 
appointments to State Boards and Agencies and align with good corporate governance 
and address gaps in the current legislation. 

 
Current Section 38 (with proposed changes in red font): 
38.—(1) There shall be a chief executive officer of the Commission who shall be known and is 
referred to in this Act, as “the Chief Executive Officer”. 
(2) The Commission shall appoint the Chief Executive and may, for stated reasons, remove him 
or her from office with the consent of the Minister Officer pursuant to a public competition 
conducted by the Public Appointments Services, or any successor entity of same. 
(3) The Chief Executive shall carry on and manage and control generally the administration and 
business of the Commission and shall perform such other (if any) functions as may be 
determined by the Commission. 
(3) The Chief Executive Officer shall under the general direction and control of the 
Commission— 

(a) carry out and be responsible for the functions of the Commission as specified by the 
Commission, 
(b) be accountable to the Commission, 
(c) shall manage and control generally the administration and business of the 
Commission, 
(d) shall implement the policies and decisions of the Commission, and 
(e) shall perform such other (if any) functions as may be determined by the Commission 
or the Minister under section 34. 

(4) The Chief Executive shall hold office for such term and upon and subject to such other terms 
and conditions (including terms and conditions relating to remuneration) as may be determined 
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by the Minister after consultation with the Commission and with the consent of the Minister for 
Finance. 
(4) The Chief Executive Officer shall provide the Commission with such information and/or 
documentation that it so requests in relation to any matter concerning the functions and 
operation of the Commission. 
(5) The Commission shall act through, and its functions shall be performed in the name of the 
Commission by, the Chief Executive or another officer of the Commission duly authorised in 
that behalf by the Chief Executive Officer or another member of staff of the Commission duly 
delegated to do so by the Chief Executive Officer, provided that where functions are delegated 
to other members of staff, the performance of all such functions shall be carried out under the 
general direction and control of the Chief Executive Officer who shall at all times remain 
accountable to the Commission for such functions. 
(6) The Chief Executive Officer may— 

(a) vary any delegation of a function under this section, or 
(b) revoke such delegation. 

(7) The Chief Executive Officer shall hold office for such term and subject to such terms and 
conditions (including terms and conditions relating to remuneration as shall be set out in a 
contract of employment to be signed by the chairperson and the Chief Executive Officer) as 
may be determined by the Minister after consultation with the Commission and with the 
consent of the Minister for Public Expenditure and Reform. 
(8) A person is not eligible for appointment as the Chief Executive Officer if the person is— 

(a) a member of either House of the Oireachtas or of the European Parliament, 
(b) regarded, pursuant to section 19 of the European Parliament Elections Act 1997, as 
having been elected to the European Parliament to fill a vacancy, or 
(c) a member of a local authority. 

(69) In this section “remuneration” includes allowances for expenses, benefits-in-kind and 
superannuation. 
(710) The Chief Executive Officer may make proposals to the Commission on any matter 
relating to its activities. 
(811) The Chief Executive Officer shall devote the whole of his or her time to his or her duties as 
Chief Executive and shall not hold any other office or position without the consent of the 
Commission. 
(912) The Chief Executive Officer shall not be a member of the Commission. 
(13) The Commission may, for stated reasons, remove or suspend the Chief Executive from 
office. 
(14) If the Chief Executive Officer— 

(a) dies, resigns, becomes disqualified for or is removed from office, or 
(b) is for any reason temporarily unable to continue to perform his or her functions, the 
Commission may designate a  member of the staff of the Commission as it considers 
appropriate to perform the functions of the Chief Executive Officer, and such person is to 
be referred to as the Interim Chief Executive Officer, until— 

(i) in the circumstances mentioned in paragraph (a), a new Chief Executive Officer is 
appointed in accordance with this section, 
(ii) in the circumstances mentioned in paragraph (b), the Chief Executive Officer is 
able to resume the performance of his or her functions, or 
(iii) the Commission decides to revoke, alter and/or amend a designation made 
under this subsection, or 
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(iv) the Commission decides to revoke, alter and/or amend an appointment made 
under this subsection. 

  



138 
 

Head 49 – Section 39 – Staff of Commission 
Provides for: 

1. The substitution in subsection 39(1) of ‘such and such’ with ‘a’, and the substitution of 
‘Finance’ with ‘Public Expenditure and Reform. 

2. The substitution in subsection 39(2) of ‘such and such’ with ‘a’. 
3. The insertion in subsection 39(3)(a) of ‘Officer’ after ‘Chief Executive’ and the 

substitution of ‘Finance’ with ‘Public Expenditure and Reform’. 
4. The substitution in subsections 39(3)(b) and 39(4) of ‘Finance’ with ‘Public Expenditure 

and Reform’. 
5. The insertion of new subsections 39(5) and (6) to read as follows: 

‘(5) The Commission may, from time to time, engage such specialist advisers as it may 
consider necessary to assist it in the discharge of its functions under this Act. 

 (6) Any fees due to an adviser engaged under subsection (5) shall be subject to the prior 
agreement of the Minister for Health, with the consent of the Minister for Public 
Expenditure and Reform, and shall form part of the expenses of the Commission.’ 

 
Explanatory Notes: 

1. – 4. These amendments are textual amendments required to this section and are in 
keeping with other legislative policy (e.g the Health Act 2007 and the Assisted Decision-
Making (Capacity) Act 2015) which allow an agency or entity to engage advisers. No such 
provision currently exists in the 2001 Act, save in relation to the Inspectorate. The 
express provision included here covers all activities of the Commission. 

 
Current Section 39 (with proposed changes in red font): 
39.—(1) The Commission may appoint such and such a number of persons to be members of 
the staff of the Commission as it may determine with the consent of the Minister and the 
Minister for Finance Public Expenditure and Reform. 
(2) The Commission may appoint such and such a number of its staff as it considers necessary 
to assist the Inspector in the performance of his or her functions. 
(3) (a) A member of the staff of the Commission (other than the Chief Executive Officer) shall be 

paid out of moneys at the disposal of the Commission, such remuneration and allowances 
for expenses incurred by him or her as the Commission may, with the consent of the 
Minister and the Minister for Finance Public Expenditure and Reform, determine. 
(b) A member of the staff of the Commission shall hold his or her office or employment on 
such other terms and conditions as the Commission may, with the consent of the Minister 
and the Minister for Finance Public Expenditure and Reform, determine. 

(4) The grades of the staff of the Commission and the numbers of staff in each grade shall be 
determined by the Commission with the consent of the Minister and the Minister for Finance 
Public Expenditure and Reform. 
(5) The Commission may, from time to time, engage such specialist advisers as it may consider 
necessary to assist it in the discharge of its functions under this Act. 
(6) Any fees due to an adviser engaged under subsection (5) shall be subject to the prior 
agreement of the Minister for Health, with the consent of the Minister for Public Expenditure 
and Reform, and shall form part of the expenses of the Commission.  
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Head 50 – Section 41 – Borrowing by Commission 
Provides for: 

1. The deletion in section 41 of ‘including money in a currency other than the currency of 
the State,’ after ‘assets of the Commission or otherwise),’. 

 
Explanatory Notes: 

1. This amendment is necessary as the borrowing of foreign currency would solely be a 
matter for DoH/DoF. 

 
Current Section 41 (with proposed changes in red font): 
41.—(1) The Commission may, for the purpose of providing for current or capital 
expenditure, from time to time, borrow money (whether on the security of the assets 
of the Commission or otherwise), including money in a currency other than the 
currency of the State, but shall not do so without the consent of the Minister and the 
Minister for Finance. 
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Head 51 – Section 43 – Membership of either House of Oireachtas or European 
Parliament 
Provides for: 

1. The deletion of section 43 and its insertion in section 35 (see Head 42 above).  
 
Explanatory Notes: 

1. Section 43 has been amended and moved to section 35, “Membership of Commission”. 
 
Current Section 43 (with proposed changes in red font): 
43.—(1) Where a member of the Commission is— 

(a) nominated as a member of Seanad Éireann, or 
(b) elected as a member of either House of the Oireachtas or to the European Parliament, 
or 
(c) regard-ed, pursuant to section 19 of the European Parliament Elections Act, 1997, as 
having been elected to the European Parliament to fill a vacancy, 

he or she shall thereupon cease to be a member of the Commission. 
(2) Where a person employed by the Commission is— 

(a) nominated as a member of Seanad Éireann, or 
(b) elected as a member of either House of the Oireachtas or to the European Parliament, 
or 
(c) regarded, pursuant to the said section 19, as having been elected to the European 
Parliament to fill a vacancy, 

he or she shall thereupon stand seconded from his or her employment with the Commission 
and shall not be paid by, or be entitled to receive from, the Commission any remuneration or 
allowances in respect of the period commencing on such nomination or election, or when he or 
she is so regarded as having been elected (as the case may be), and ending when he or she 
ceases to be a member of either such House or such Parliament. 
(3) A person who is for the time being entitled under the Standing Orders of either House of the 
Oireachtas to sit therein or who is a member of the European Parliament shall, while he or she 
is so entitled or is such a member, be disqualified for becoming a member of the Commission or 
for employment in any capacity by the Commission. 
(4) Without prejudice to the generality of subsection (2), that subsection shall be construed as 
prohibiting, among other things, the reckoning of a period therein mentioned as service with 
the Commission for the purpose of any pensions, gratuities or other allowances payable on 
resignation, retirement or death. 
 
Moved to section 35: 
(13) A person is not eligible for appointment as a member of the Commission or a committee of 
the Commission if the person is — 

(a) nominated as, and is a member of Seanad Éireann, or 
(b) elected as a member of either House of the Oireachtas or a member of the European 

Parliament, or 
(c) regarded, pursuant to Part XIII of the Second Schedule to the European Parliament 

Elections Act, 1997, as having been elected to the European Parliament, or 
(d) elected or co-opted as a member of a local authority, 

he or she shall thereupon cease to be a member of the Commission.  
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(14) A person who is for the time being entitled under the Standing Orders of either House of 
the Oireachtas to sit therein or who is a member of the European Parliament or a local 
authority, while he or she is so entitled or are such a member, shall be disqualified from 
membership of the Commission or a committee of the Commission. 
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Head 52 – Section 44 – Grants to Commission 
Provides for: 

1. The substitution in section 44 of ‘may, in each financial year’ with ‘shall each year’, the 
deletion of ‘for that year’, the substitution of ‘Finance’ with ‘Public Expenditure and 
Reform’, and the insertion of ‘to be’ after ‘towards the expenditure’. 

 
Explanatory Notes: 

1. These amendments update the section in relation to the budget procedures for the 
Commission each year. 

 
Current Section 44 (with proposed changes in red font): 
44.—The Minister may, in each financial year, shall each year after consultation with the 
Commission in relation to its proposed work programme and expenditure for that year, make 
grants of such amount as may be sanctioned by the Minister for Finance Public Expenditure and 
Reform out of moneys provided by the Oireachtas towards the expenditure to be incurred by 
the Commission in the performance of its functions. 
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Head 53 – Section 47 – Accounts and audits of Commission 
Provides for: 

1. The insertion in subsection 47(1) of ‘relation to such functions, in’ after ‘in such form, 
in’, and the deletion of ‘,’ after ‘such periods’. 

2. The insertion in subsections 47(6), 47(6)(a) and 47(7) of ‘Officer’ after ‘Chief Executive’.  
3. The deletion of subsection 47(8). 

   
Explanatory Notes: 

1.-2. These amendments are necessary to reflect the Commission's proposed additional 
wording in relation to the accounts of the Commission. 

3. Provisions relating to FOI are now included in Part 7 – Miscellaneous.  
 
Current Section 47 (with proposed changes in red font): 
47.—(1) The Commission shall submit estimates of income and expenditure to the Minister in 
such form, in relation to such functions, in respect of such periods, and at such times as may be 
required by him or her and shall furnish to the Minister any information which he or she may 
require in relation to such estimates. 
(2) A financial year of the Commission shall be a period of 12 months ending on the 31st day of 
December in any year, and for the purposes of this provision, the period commencing on the 
date of the commencement of this section and ending on the 31st day of December next after 
such commencement shall be deemed to be a financial year of the Commission. 
(3) The Commission shall cause to be kept on a continuous basis proper books of account of all 
income and expenditure of the Commission, and of the sources of such income and the subject 
matter of such expenditure, and of the property, assets and liabilities of the Commission and 
shall keep all such special accounts as the Minister may from time to time direct. 
(4) The Commission and the officers thereof, shall, whenever so requested by the Minister, 
permit any person appointed by him or her to examine the books and accounts of the 
Commission in respect of any financial year or other period and shall facilitate any such 
examination, and the Commission shall pay such fee therefor as may be fixed by the Minister. 
(5) (a) The accounts of the Commission for each year shall be prepared in such form and 

manner as may be specified by the Minister. 
(b) The accounts shall be submitted as soon as may be but not later than 3 months after 
the end of the financial year to which they relate by the Commission to the Comptroller 
and Auditor General for audit. 
(c) A copy of the accounts and the auditor’s report thereon shall be presented to the 
members of the Commission and to the Minister as soon as may be after the end of the 
financial year to which they relate and the Minister shall cause a copy of the documents 
aforesaid to be laid before each House of the Oireachtas. 

(6) The Chief Executive Officer shall be the accountable person in relation to the accounts of the 
Commission and shall, whenever he or she is so required by a Committee of Dáil Éireann 
established under Standing Orders of Dáil Éireann to examine and report to Dáil Éireann on the 
appropriation accounts and reports of the Comptroller and Auditor General, give evidence to 
that Committee on— 
(a) the regularity and propriety of the transactions recorded or required to be recorded in any 
account subject to audit by the Comptroller and Auditor General which the Chief Executive 
Officer or the Commission is required by or under statute to prepare, 
(b) the economy and efficiency of the Commission in the use of its resources, 
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(c) the systems, procedures and practices employed by the Commission for the purpose of 
evaluating the effectiveness of its operations, and 
(d) any matter affecting the Commission referred to in a special report of the Comptroller and 
Auditor General under section 11(2) of the Comptroller and Auditor General (Amendment) Act, 
1993, or in any other report of the Comptroller and Auditor General (in so far as it relates to a 
matter specified in paragraph (a), (b) or (c)) that is laid before Dáil Éireann. 
(7) In the performance of his or her duties under this section, the Chief Executive Officer shall 
not question or express an opinion on the merits of any policy of the Government or a Minister 
of the Government or on the merits of the objectives of such a policy. 
(8) The Freedom of Information Act, 1997, shall apply to the Commission. 
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Head 54 - Section 48 – Mental Health Tribunals Review Boards 
Provides for: 

1. The deletion of section 48. 
 

Explanatory Notes: 
1. This section has been amended and moved to Part 2 and is new section 16A. 

 
Current Section 48 (moved to Part 2 with proposed changes in red font): 
4816A.—(1) The Commission shall from time to time establish panels from which it shall 
appoint one or more persons to tribunals review boards which or each of which shall be known 
as a Mental Health Tribunal Review Board (in this Act referred to as “a tribunal review board”) 
to determine such matter or matters as may be referred to it by the Commission under section 
17. 
(2) A tribunal review board shall consist of 3 members. 
(3) Of the members of a tribunal— 

(a) one shall be a consultant psychiatrist, 
(b) one shall be a practising barrister or solicitor who has had not less than 7 years' 
experience as a practising barrister or solicitor ending immediately before such 
appointment who shall be the Chairperson of the tribunal, and 
(c) one shall be a person other than a person referred to in paragraphs (a) or (b) or a 
registered medical practitioner or a registered nurse. 

(3) Of the members of a review board— 
(a) one shall be a consultant psychiatrist as defined in section 2,  
(b) one shall be a practising barrister or solicitor, who has not less than a cumulative total 
of 7 years' experience as a practising barrister or solicitor and must be practising as a 
barrister or solicitor immediately before such appointment and all times during his or her 
appointment, this member shall be the Chairperson of the review board, and 
(c) one shall be known as a community member, who cannot be a registered barrister 
with the Bar Council of Ireland or the Legal Services Regulatory Authority or a registered 
solicitor with the Law Society of Ireland or the Legal Services Regulatory Authority or a 
registered medical practitioner with the Medical Council. 

(4) At a sitting of a tribunal review board, each member of the tribunal review board shall have 
a vote and every question shall be determined by a majority of the votes of the members. 
(5) A member of the Commission shall be disqualified for from membership of a tribunal panel 
from which independent persons are appointed to review boards or the panel of independent 
consultant psychiatrists. 
(6) A person is not eligible to sit on a review board if the person is— 

 (a) nominated as and is a member of Seanad Éireann, or  
 (b) elected as a member of either House of the Oireachtas or a member of the European 
Parliament, or 
 (c) regarded, pursuant to Part XIII of the Second Schedule to the European Parliament 
Elections Act, 1997 as having been elected to the European Parliament, or 
 (d) elected or co-opted as a member of a local authority— 
 he or she shall thereupon cease to be a member of a panel from which he or she is 
appointed to a review board. 

(67) A member of a panel from which a person is appointed to a tribunal review board or as an 
independent consultant psychiatrist shall hold office for such period not exceeding 3 5 years 
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and on such other terms and conditions as the Commission may determine when appointing 
him or her. 
(78) A member of a tribunal panel from which a person is appointed to a review board or as an 
independent consultant psychiatrist may resign his or her membership by letter addressed to 
the Commission and the resignation shall take effect from a date specified therein or upon 
receipt of the letter by the Commission, whichever is the later. 
(89) Each member of a tribunal panel from which a person is appointed to a review board or as 
an independent consultant psychiatrist shall be paid, such remuneration (if any) and allowances 
for expenses incurred by him or her (if any) as the Commission may, with the consent of the 
Minister and the Minister for Finance Public Expenditure and Reform, determine. 
(910) A member of a panel(s) and/or a tribunal review board may at any time be removed from 
membership of a panel(s) and/or a the tribunal review board by the Commission if, in the 
Commission's opinion, the member has become incapable through ill-health of performing his 
or her functions, or has committed stated misbehaviour, or his or her removal appears to the 
Commission to be necessary for the effective performance by the tribunal of its functions. 
(1011) A member of a panel(s) and/or a tribunal review board shall be disqualified for holding 
and shall cease to hold office if he or she is adjudged undischarged bankrupt or makes a 
composition or arrangement with creditors or is sentenced by a court of competent jurisdiction 
to a term of imprisonment or penal servitude. 
(1112) A member of a panel(s) and/or a tribunal review board whose period of membership 
expires by the effluxion of time shall be eligible for re-appointment as a member of a tribunal 
review board but shall be required to reapply to the panel(s). 
(12) In this section “consultant psychiatrist” includes a person who was employed as a 
consultant psychiatrist by a health board the Health Service Executive or an approved centre a 
registered inpatient facility not more than 7 years before his or her appointment under this 
section. 
 
  



147 
 

Head 55 – Section 49 – Powers of tribunals review boards 
Provides for: 

1. The deletion of section 49. 
 

Explanatory Notes: 
1. This section has been amended and moved to Part 2 and is new section 16B. 

 
Current Section 49 (moved to Part 2 with proposed changes in red font): 
4916B.—(1) A tribunal review board shall hold sittings for the purpose of a review by it under 
this Act and at the sittings may receive submissions and such evidence as it thinks fit. 
(2) A tribunal review board may, for the purposes of the functions of the tribunal review 
board— 

(a) subject to subsection (11), direct in writing the consultant psychiatrist responsible for 
the care and treatment of a patient the subject of the review concerned to arrange for 
the patient to attend before the tribunal on a date and at a time and place specified in 
the direction,  
(ba) direct in writing any person whose evidence is required by the tribunal review board 
to attend before the tribunal review board on a date and at a time and place specified in 
the direction and there to give evidence and to produce any document or thing in his or 
her possession or power specified in the direction, 
(cb) direct any person in attendance before the tribunal review board to produce to the 
tribunal review board any document or thing in his or her possession or power specified 
in the direction, 
(dc) direct in writing any person to send to the tribunal review board any document or 
thing in his or her possession or power specified in the direction, and 
(ed) give any other directions for the purpose of the proceedings concerned that appear 
to the tribunal are to be reasonable and just in relation to the functions of the review 
board including the power to administer oaths or affirmation to witnesses. 

(3) The reasonable expenses of witnesses directed under subsection (2)(b) to attend before a 
tribunal review board shall be paid by the Commission out of moneys at the disposal of the 
Commission. 
(4) A person who— 

(a) having been directed under subsection (2) to attend before a tribunal review board 
and, in the case of a person so directed under paragraph (b) of that subsection, having 
had tendered to him or her any sum in respect of the expenses of his or her attendance 
which a witness summoned to attend before the High Court would be entitled to have 
tendered to him or her, without just cause or excuse disobeys the direction, 
(b) being in attendance before a tribunal review board pursuant to a direction under 
paragraph (b) of subsection (2), refuses to take the oath or make an affirmation on being 
required by the tribunal review board to do so or refuses to answer any question to which 
the tribunal review board may legally require an answer or to produce any document or 
thing in his or her possession or power legally required by the tribunal review board to be 
produced by the person, 
(c) fails or refuses to send to the tribunal review board any document or thing legally 
required by the tribunal review board under paragraph (d) of subsection (2) to be sent to 
it by the person or without just cause or excuse disobeys a direction under paragraph  
(c), (d) or (e) of that subsection, or 
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(d) does any other thing in relation to the proceedings before the tribunal review board 
which, if done in relation to proceedings before a court by a witness in the court, would 
be contempt of that court, 
shall be guilty of an offence and shall be liable on summary conviction to a fine not 
exceeding £1,500 €5,000 or to imprisonment for a term not exceeding 12 months or to 
both. 

(5) If a person gives false evidence before a tribunal review board in such circumstances that, if 
he or she had given the evidence before a court, he or she would be guilty of perjury, he or she 
shall be guilty of that offence. 
(6) The procedure of a tribunal review board in relation to a review by it under this Act shall, 
subject to the provisions of this Act, be such as shall be determined by the tribunal review 
board and the tribunal review board shall, without prejudice to the generality of the foregoing, 
make provision for— 

(a) notifying the consultant psychiatrist responsible for the care and treatment of the 
patient the subject of the review and the patient or his or her legal representative of the 
date, time and place of the relevant sitting of the tribunal consultant psychiatrist to be in 
attendance at the review board at the time and date prescribed by the Commission, 
(b) the attendance of the legal representative at the review board save where the person 
has specifically requested that the legal representative not attend or the person has 
instructed his or her own private solicitor to attend the review board, 
(bc) giving the patient person the subject of the review or his or her legal representative a 
copy of any report furnished to the tribunal review board under section 17 and an 
indication in writing of the nature and source of any information relating to the matter 
which has come to notice in the course of the review, 
(cd) subject to subsection (11), enabling the patient the subject of the review and his or 
her legal representative requiring an approved inpatient facility and/or review board to 
ensure all relevant supports are provided to a person to enable him or her to be present 
at the relevant sitting of the tribunal review board, including the attendance of the 
person’s advocate, if he or she has engaged one and if he or she so requests, and enabling 
the patient the subject of the review enabling him or her to present his or her case to the 
tribunal review board in person or through a legal representative, 
(e) ensuring that a person is aware that he or she is not obliged to attend a review board 
under this section, 
(df) enabling written statements to be admissible as evidence by the tribunal review 
board with the consent of the patient person the subject of the review or his or her legal 
representative, 
(eg) enabling any signature appearing on a document produced before the tribunal 
review board to be taken, in the absence of evidence to the contrary, to be that of the 
person whose signature it purports to be, 
(fh) the examination by or on behalf of the tribunal review board and the cross-
examination by or on behalf of the patient person whose order or proposal is the subject 
of the review concerned (on oath or otherwise as it may determine) of witnesses before 
the tribunal review board called by it and called by or on behalf of the person, 
(g) the examination by or on behalf of the patient the subject of the review and the cross-
examination by or on behalf of the tribunal (on oath or otherwise as the tribunal may 
determine), of witnesses before the tribunal called by the patient the subject of the 
review, 
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(hi) the determination by the tribunal review board whether evidence at the tribunal 
review board should be given on oath or by way of affirmation, 
(ij) the administration by the tribunal review board of the oath or affirmation to witnesses 
before the tribunal review board, and 
(jk) the making recording of a sufficient record of the proceedings of the tribunal review 
board. 

(7) A witness whose evidence has been, is being or is to be given before the tribunal review 
board in proceedings under this Act shall be entitled to the same privileges and immunities as a 
witness in a court. 
(8) A legal representative appearing before the tribunal review board in proceedings under this 
Act shall be entitled to the same privileges and immunities as a legal representative in a court. 
(9) Sittings of a tribunal review board for the purposes of an investigation by it under this Act 
shall be held in private. 
(10) The following shall be absolutely privileged: 

(a) documents of the tribunal review board and documents of its members connected 
with the tribunal review board or its functions, wherever published, 
(b) reports of the tribunal review board, wherever published, 
(c) statements made in any form at meetings or sittings of the tribunal review board by its 
members or officials and such statements wherever published subsequently. 

(11) A patient shall not be required to attend before a tribunal review board under this section 
if, in the opinion of the tribunal, such attendance might be prejudicial to his or her mental 
health, well-being or emotional condition. 
(11) The review board may receive submissions and make decisions on matters related to the 
meeting of the review board, such as on the attendance of witnesses and access of records, in 
advance of the hearing itself. 
(12) The decision of a review board shall set out in writing the reasons for each matter, which it 
is required to consider. 
(13) A review board may meet remotely with the agreement of the person who is the subject of 
the review. In the case of a person who lacks the capacity necessary to make this decision but 
has a relevant decision-making support in the meaning of the Act of 2015, then the review 
board may still meet remotely provided the relevant decision-making support agrees. If the 
person who is the subject of the review lacks both the necessary capacity and a relevant 
decision-making support, the review board should meet in person. 
(14) The Commission shall publish on its website appropriately anonymised versions of the 
decisions of review boards on a quarterly basis. 
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Head 56 – Section 50 – Inspector of Mental Health Services 
Provides for: 

1. The insertion of a new subsection 50(3) to read ‘The Minister may provide in regulations 
for the appointment of Deputy Inspectors as may be required by the Commission from 
time to time’. 

2. The insertion in original subsection 50(3) of ‘and the Deputy Inspectors’ after ‘the 
Inspector’, the substitution of ‘Finance’ with ‘Public Expenditure and Reform’, and the 
revised numbering of the subsection from 50(3) to 50(4). 

3. The insertion in original subsection 50(4) of ‘and the Deputy Inspectors’ after ‘the 
Inspector’, and the revised numbering of the subsection from 50(4) to 50(5). 

4. The renumbering of original subsections 50(5) and (6) to 50(6) and (7). 
5. The insertion of a new subsection 50(8) to read as follows: 

 “(8) If the Inspector— 
 (a) dies, resigns, becomes disqualified for or is removed from office, or 
 (b) is for any reason temporarily unable to continue to perform his or her 

functions, 
 the Commission may designate another person to act as the Interim Inspector of 

the Commission as it considers appropriate to perform the functions of the 
Inspector until— 

 (i) in the circumstances mentioned in paragraph (a), a new Inspector is 
appointed in accordance with this section, or 

 (ii) in the circumstances mentioned in paragraph (b), when the Inspector is able 
to resume the performance of his or her functions, or 

 (iii) the Commission decides to revoke, alter and/or amend an appointment 
made under this section.” 

 
Explanatory Notes: 

1. – 5.  The Commission requested the inclusion of Deputy Inspectors and an Interim 
Inspector in the Act and these amendments allow for this and the revised renumbering 
of the subsections. Deputy Inspectors will be required to support the Inspector given 
the proposed expansion of the regulatory powers of the Commission. An Interim 
Inspector will be required to address any potential risk issues and ensure continuity of 
services in the event the Inspector falls ill, etc. A Deputy Inspector could act as Interim 
Inspector but the new provision should be included in the event that one or more 
Deputy Inspectors are not in a position to act as the Interim Inspector, allowing the 
Commission to appoint someone else, if required. 

 
Current Section 50 (with proposed changes in red font): 
50.—(1) There is hereby established the office of Inspector of Mental Health Services and the 
holder of the office shall be known as the Inspector of Mental Health Services and is referred to 
in this Act as “the Inspector”. 
(2) The Commission shall from time to time appoint a consultant psychiatrist to be the 
Inspector. 
(3) The Minister may provide in regulations for the appointment of Deputy Inspectors as may 
be required by the Commission from time to time. 
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(34) The Inspector and the Deputy Inspectors shall be paid such remuneration and allowances 
for expenses as the Commission may, with the consent of the Minister and the Minister for 
Finance Public Expenditure and Reform, from time to time determine. 
(45) The Inspector and the Deputy Inspectors shall hold office for such period and upon and 
subject to such terms and conditions as the Commission may determine. 
(56) References in any Act of the Oireachtas passed before the commencement of this section 
or in any instrument made before the commencement of this section, under such an Act of the 
Oireachtas to the Inspector of Mental Hospitals shall, on and after such commencement, be 
construed as references to the Inspector. 
(67) Anything commenced by the Inspector of Mental Hospitals before the commencement of 
this section may be carried on and completed on or after that day by the Inspector as if he or 
she was the Inspector of Mental Hospitals having the powers of that Inspector. 
(8) If the Inspector— 

(a) dies, resigns, becomes disqualified for or is removed from office, or 
(b) is for any reason temporarily unable to continue to perform his or her functions, the 
Commission may designate another person to act as the Interim Inspector of the 
Commission as it considers appropriate to perform the functions of the Inspector until— 

(i) in the circumstances mentioned in paragraph (a), a new Inspector is appointed in 
accordance with this section, or 
(ii) in the circumstances mentioned in paragraph (b), when the Inspector is able to 
resume the performance of his or her functions, or 
(iii) the Commission decides to revoke, alter and/or amend an appointment made 
under this section.  
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Head 57 – Section 50A – Deputy Inspector of Mental Health Services 
Provides for: 

1. The insertion of a new section 50A, titled ‘Deputy Inspector of Mental Health Services’, 
to read as follows: 
“50A.—(1) The Deputy Inspector may perform any of the functions delegated to him or 
her by the Inspector. 
(2) Any act done or omitted to be done by the Deputy Inspector in accordance with 
subsection (1) is deemed to have been done or omitted to have been done by the 
Inspector.” 

 
Explanatory Notes: 

1. This new section sets out the responsibilities of the Deputy Inspector. 
 
New Section 50A: 
Deputy Inspector of Mental Health Services 
50A.—(1) The Deputy Inspector may perform any of the functions delegated to him or her by 
the Inspector. 
(2) Any act done or omitted to be done by the Deputy Inspector in accordance with subsection 
(1) is deemed to have been done or omitted to have been done by the Inspector. 
 
  



153 
 

Head 58 – Section 51 – Functions of Inspector 
Provides for: 

1. The deletion of section 51.  
 

Explanatory Notes: 
1. Section 51 has now been moved to Part 5, Chapter 2 – Inspection/Monitoring Process, 

along with sections 52 and 53, as it is more appropriate to that Part, and is now 
numbered new section 64E. 

 
Current Section 51 (moved to Part 5 with proposed changes in red font): 
5164E.—(1) The principal functions of the Inspector shall be— 

(a) to visit and inspect every approved centre at least once in each year every three year 
period after the year in which the commencement of this section falls and to visit and 
inspect any other premises where mental health services are being provided as he or she 
thinks appropriate approved inpatient facility at least once in each registration period of 
three years, approved 24-hour community residence and approved community mental 
health service at least once in each registration period of five years, and to visit and 
inspect any other premises where mental health services are being provided as he or she 
thinks appropriate, and 
(b) in each year, after the year in which the commencement of this section falls, to carry 
out a review of mental health services in the State and to furnish a report in writing to the 
Commission on— 

(i) the quality of care and treatment given to persons in receipt of mental health 
services, 
(ii) what he or she has ascertained pursuant to any inspections carried out by him or 
her of approved centres inpatient facilities or approved 24-hour community 
residences or approved community mental health services or other premises where 
mental health services are being provided, 
(iii) the degree and extent of compliance by approved centres registered inpatient 
facilities and other premises where mental health services are being provided with 
any standards and codes of practice prepared by the Commission under sections 
33(3)(e), and 
(iii) the degree and extent of compliance by approved inpatient facilities and 
approved 24-hour community residences and approved community mental health 
services with all applicable provisions under this Act, including Regulations, and 
Rules, Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and 
(iv) such other matters as he or she considers appropriate to report on arising from 
his or her review. 

(c) to visit and inspect every approved inpatient facility or approved 24-hour community 
residence or approved community mental health service where an initial application for 
registration has been received by the Commission and produce a report regarding its 
suitability for registration. 
(d) to visit an approved inpatient facility or approved 24-hour community residence or 
approved community mental health service that has applied to be registered or to renew 
its registration, within 6 months of the date of the application and take those findings into 
consideration in relation to the application. 



154 
 

(2) The Inspector shall have all such powers as are necessary or expedient for the performance 
of his or her functions under this Act including but without prejudice to the generality of the 
foregoing, the following powers: 

(a) to visit and inspect at any time any approved centre inpatient facility or other 
premises or approved 24-hour community residence or approved community mental 
health service where mental health services are being provided and to be accompanied 
on such visit by such consultants or advisors advisers as he or she may consider necessary 
or expedient for the performance of his or her functions, 
(b) to require any person in such an approved centre inpatient facility or other premises 
or approved 24-hour community residences or approved community mental health 
services to furnish him or her with such information in possession of the person as he or 
she may reasonably require for the purposes of his or her functions and to make available 
to the Inspector any record or other document in his or her power or control that in the 
opinion of the Inspector, is relevant to his or her functions, 
(c) to examine and take copies of, or of extracts from, any record or other document 
made available to him or her as aforesaid or found on the premises, 
(d) to require any person who, in the opinion of the Inspector, is in possession of 
information, or has a record in his or her power or control, that, in the opinion of the 
Inspector, is relevant to the purposes aforesaid to furnish to the Inspector any such 
information or record and, where appropriate, require the person to attend before him or 
her for that purpose, 
(e) to examine and take copies in any form of, or of extracts from any record that, in the 
opinion of the Inspector, is relevant to the review or investigation and for those purposes 
take possession of any such record, remove it from the premises and retain it in his or her 
possession for a reasonable period, and 
(f) to take evidence on oath, or otherwise as required, and for that purpose to administer 
oaths. 

(3) Subject to subsection (4), no enactment or rule of law prohibiting or restricting the 
disclosure or communication of information shall preclude a person from furnishing to the 
Inspector any such information or record, as aforesaid. 
(4) A person to whom a requirement is addressed under this section shall be entitled to the 
same immunities and privileges as a witness in a court.  
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Head 59 – Section 52 – Duties of Inspector when making inspection 
Provides for: 

1. The deletion of section 52. 
 

Explanatory Notes: 
1. Section 52 has now been moved to Part 5, Chapter 2 – Inspection/Monitoring Process, 

along with sections 51 and 53, as it is more appropriate to that Part, and is now 
numbered new section 64F. 

 
Current Section 52 (moved to Part 5 with proposed changes in red font): 
5264F.—(1) When making an inspection under section 5164E, the Inspector shall— 

(a) see every resident (within the meaning of Part 5) person in a premises where mental 
health services are being provided whom he or she has been requested to examine by the 
resident person himself or herself or by any other person, 
(b) see every patient person in a premises where mental health services are being 
provided the propriety of whose detention he or she has reason to doubt, 
(c) ascertain whether or not due regard is being had, in the carrying on of an approved 
centre inpatient facility, approved 24-hour community residence or approved community 
mental health service or any other premises where mental health services are being 
provided, to this Act, the relevant Regulations, Rule and Codes and the provisions made 
thereunder, and 
(d) ascertain whether any regulations made under section 66, any rules made under 
sections 59 and 69 and the provisions of Part 4 are being complied with, and the Inspector 
shall make a report in writing to the Commission in relation to any of the matters 
aforesaid as he or she considers appropriate. 
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Head 60 – Section 53 – Penalty for obstruction of Inspector 
Provides for: 

1. The deletion of section 53. 
 
Explanatory Notes: 

1. Section 53 has now been moved to Part 5, Chapter 2 – Inspection/Monitoring Process, 
along with sections 51 and 52, as it is more appropriate to that Part, and is now 
numbered new section 64G. 
 

Current Section 53 (moved to Part 5 with proposed changes in red font): 
5364G.—(1) A person who— 

(a) obstructs or interferes with the Inspector while he or she is exercising any power 
conferred by or under this Act, or 
(b) fails to give any information within his or her knowledge reasonably required by the 
Inspector in the course of carrying out his or her duties, 
shall be guilty of an offence under this section and shall be liable on summary conviction 
thereof to a fine not exceeding £1,500 €5,000 or to imprisonment for a term not 
exceeding 12 months or to both. 
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Head 61 – Section 54 – Assistant Inspector of Mental Health Services 
Provides for: 

1. The insertion in subsection 54(1) of ‘and/or Deputy Inspectors, as the case may be,’ 
after ‘assist the Inspector’. 

2. The insertion in subsection 54(2) of ‘and/or Deputy Inspectors’ after ‘functions of the 
Inspector’ and ‘extent, as the Inspector’, and the insertion of ‘subject to any directions 
that may be given to the Inspector by the Commission or’ after ‘may determine,’, and 
the deletion of ‘to the Inspector’ after ‘may be given’. 

3. The insertion in subsection 54(3) of ‘and/or Deputy Inspectors’ after ‘direction of the 
Inspector’. 

4. The substitution in subsections 54(4) and (5) of ‘Finance’ with ‘Public Expenditure and 
Reform’. 
 

Explanatory Notes: 
1.-3. These amendments incorporate the inclusion of Deputy Inspectors as provided for in 

section 50. 
4. These amendments are necessary to reflect the transfer of departmental administration 

and ministerial functions from Minister for Finance to Minister for Public Expenditure 
and Reform, in line with S.I. No. 418/2011. 
 

Current Section 54 (with proposed changes in red font): 
54.—(1) The Commission may as occasion requires appoint such, and such number of, persons 
(who shall be known as Assistant Inspectors of Mental Health Services and are referred to in 
this Act as “Assistant Inspectors”) as it may determine to assist the Inspector and/or Deputy 
Inspectors, as the case may be, in the performance of his or her functions. 
(2) An Assistant Inspector shall perform such functions of the Inspector and/or Deputy 
Inspectors, to such extent, as the Inspector and/or Deputy Inspectors may determine, subject 
to any directions that may be given to the Inspector by the Commission or subject to any 
directions that may be given to the Inspector by the Commission. 
(3) An Assistant Inspector shall perform his or her functions subject to the general direction of 
the Inspector and/or Deputy Inspectors and a function of the Inspector performed pursuant to 
this Act by an Assistant Inspector shall be deemed, for the purposes of this Act, to have been 
performed by the Inspector. 
(4) An Assistant Inspector shall be paid such remuneration and such (if any) allowances for 
expenses as the Commission, with the consent of the Minister and the Minister for Finance 
Public Expenditure and Reform, may from time to time determine. 
(5) An Assistant Inspector shall hold office for such period and upon and subject to such terms 
and conditions as the Commission may, with the consent of the Minister and the Minister for 
Finance Public Expenditure and Reform, determine. 
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Head 62 – Section 55 – Inquiries 
Provides for: 

1. The insertion in subsection 55(1) of ‘and/or Deputy Inspectors’ after ‘cause the 
Inspector’. 

2. The substitution in subsection 55(1)(a) of ‘approved centre or other premises’ with 
‘mental health service’, and the deletion of ‘where mental health services are provided’. 

3. The substitution in subsection 55(1)(b) of ‘patient or a specified voluntary patient’ with 
‘person’. 

4. The substitution in subsection 55(1)(c) of ‘regulations or rules made thereunder or’ with 
‘Regulations or Rules or Codes made thereunder or under’. 

5. The insertion of a new subsection 55(4) to read, ‘For the purposes of inquiries carried 
out under this section and with any necessary modifications, the powers conferred on 
the Inspector under section 64E(2) shall apply to any inquiries carried out by the 
Inspector under this section and such powers shall also apply to any other person 
specified by the Commission to carry out an inquiry.’. 

6. The insertion of a new subsection 55(5) as follows: 
 ‘(5) A person who— 

 (a) obstructs or interferes with the Inspector or other person while he or she is 
conducting any investigation under this section, or 

 (b) fails to give any information within his or her knowledge reasonably required 
by the Inspector or other person while he or she is conducting an 
investigation under this section, 

shall be guilty of an offence under this section and shall be liable on summary 
conviction thereof to a fine not exceeding €5,000 or to imprisonment for a term 
not exceeding 12 months or to both.’ 

7. The insertion of new subsections 55(6) and (7) to read as follows: 
‘(6) Where considered appropriate by the Inspector, a legal representative, from a 
panel formed under section 33(3)(c), may be appointed to advise a person in the 
event of an inquiry of any kind under this section, unless the person proposes to 
engage one. 
(7) A person may engage with his or her advocate in the event of an inquiry of any 
kind under this section.’ 

 
Explanatory Notes: 

1. This amendment incorporates the inclusion of Deputy Inspectors as provided for in 
section 50. 

2. This amendment reflects the new provisions in amended section 51 and EGR 
Recommendations 124 and 125 that standards and codes must also be complied with 
not just in approved centres but also in other premises where mental health services are 
being provided.  

3. The term 'voluntary patient' is not required here. 
4. This amendment also reflects Recommendation 125 in relation to standards and codes 

that must also be complied with. 
5. This amendment reflects Recommendation 144 to ensure that the powers of the 

Inspector outlined in subsection 51(2) of the 2001 Act should also apply to ‘other 
persons’ who may be appointed by the Commission to carry out an inquiry. 

6. This amendment makes it an offence to obstruct investigations under this section. 
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7. The Commission recommended that subsection (6) be included as it is in keeping with a 
more person-centric approach to care and treatment. 
 

Current Section 55 (with proposed changes in red font): 
55.—(1) The Commission may, and shall if so requested by the Minister, cause the Inspector 
and/or Deputy Inspectors, or such other person as may be specified by the Commission, to 
inquire into— 

(a) the carrying on of any approved centre or other premises mental health service in the 
State where mental health services are provided, 
(b) the care and treatment provided to a specified patient person or a specified voluntary 
patient by the Commission, 
(c) any other matter in respect of which an inquiry is appropriate having regard to the 
provisions of this Act or any regulations or rules made thereunder or Regulations or Rules 
or Codes made thereunder or under any other enactment. 

(2) Where a person carries out an inquiry under this section, he or she shall, as soon as may be, 
prepare a report in writing of the results of the inquiry and shall submit the report to the 
Commission. 
(3) A report under subsection (2) shall be absolutely privileged wherever and however 
published. 
(4) For the purposes of inquiries carried out under this section and with any necessary 
modifications, the powers conferred on the Inspector under section 64E(2) shall also apply to 
any inquiries carried out by the Inspector under this section and such powers shall also apply to 
any other person specified by the Commission to carry out an inquiry. 
(5) A person who— 

(a) obstructs or interferes with the Inspector or other person while he or she is 
conducting any investigation under this section, or 
(b) fails to give any information within his or her knowledge reasonably required by the 
Inspector or other person while he or she is conducting an investigation under this 
section, 
shall be guilty of an offence under this section and shall be liable on summary conviction 
thereof to a fine not exceeding €5,000 or to imprisonment for a term not exceeding 12 
months or to both. 

(6) Where considered appropriate by the Inspector, a legal representative, from a panel formed 
under section 33(3)(c), may be appointed to advise a person in the event of an inquiry of any 
kind under this section, unless the person proposes to engage one. 
(7) A person may engage with his or her advocate in the event of an inquiry of any kind under 
this section. 
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Part 4 – Requirements for Consent to Treatment 
 
General comments on Part 4 
The ADMA 2015, changes in the area of consent and the rights-based approach advocated by 
UNCRPD /EU Courts, were considered in proposed amendments to this Part of the Act.  The 
proposed main amendments include: 

• Sections 56, 57 and 57A – to be divided into 4 areas –  
1. Those that have capacity and consent; 
2. Those that have capacity and do not consent; 
3. Those that do not have capacity but have provisions in place in order that 

decisions may be made with and/or for them; 
4. Those that do not have capacity and have no provisions in place for decisions to 

be made with and/or form them; and 
And further recommends that – 

1. A consultant psychiatrist cannot override the decision of a Decision-Making 
Representative, Attorney or Designated Healthcare Representative where they 
have relevant power to make a decision. 
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Part 4 – Consent to Treatment Requirements for Consent to Treatment 
 

Head 63 – Section 56 – Definition (Part 4) 
Provides for: 

1. The substitution of the title of Part 4 ‘Consent to Treatment’ with ‘Requirements for 
Consent to Treatment’ 

2. The deletion of section 56 and its replacement with the following: 
“56.—(1) In this Act, consent must be obtained by a mental healthcare professional 
before commencing any treatment for a person, save where expressly provided for in 
this Act. 
(2) In this Act in order for a person to “consent” to any treatment the following must 
apply— 

(a) a person must have capacity as defined in section 3 of the Act of 2015 [(which 
section is set out in Schedule 1 hereto)], 
(b) all relevant information in relation to the treatment must be provided to the 
person in accordance with section 3 of the Act of 2015, and 
(c) consent for any treatment must be voluntary. 

(3) A person may withdraw his or her consent to any treatment at any time. 
(4) It shall be presumed that every person has capacity to give his or her consent to, or 
to refuse, treatment unless the contrary is shown in accordance with the provisions of 
sections 3 and 8 of the Act of 2015.   
(5) If the responsible consultant psychiatrist reasonably considers that a person may lack 
capacity to consent to or refuse treatment, then a capacity assessment shall be carried 
out by the consultant psychiatrist responsible for the care and treatment of the person, 
or the responsible consultant psychiatrist may arrange for another mental healthcare 
professional on the multi-disciplinary team of the person concerned to carry out the 
assessment, and the details recorded in the person’s clinical file. 
(6) If under subsection (5), the consultant psychiatrist responsible for the care and 
treatment of the person, or other mental healthcare professional, concludes that the 
person lacks capacity to consent to, or to refuse, treatment, then he or she must 
arrange for the person to be examined by a second mental healthcare professional, who 
is not involved in the care and treatment of the person concerned, and who is not a 
spouse or relative of the person.   
(7) If both mental healthcare professionals, pursuant to subsections (5) and (6), are of 
the view that the person lacks capacity to consent to or refuse treatment, then the 
person shall be deemed to lack capacity and the provisions set out hereunder shall 
apply.  
(8) If the second mental healthcare professional finds that the person does not lack 
capacity, then the person shall be deemed to have capacity. 
(9) The capacity assessments carried out under subsections (5) and (6) shall be recorded 
in the person’s clinical file. 
(10) The person, or a person nominated on his or her behalf, shall be entitled to copies 
of the capacity assessments carried out under subsections (5), (6) and (8). 
(11) Where a person is making a decision on his or her treatment under this Act, he or 
she may consult with a person or persons of his or her choosing prior to making the 
decision, including family, carers or his or her advocate. 



162 
 

(12) The Commission shall prepare and publish a Code in relation to capacity 
assessments.” 

 
Explanatory Notes: 

1. The title of Part 4 has been changed to reflect that certain requirements must be met 
for treatment to be consented to. 

2. This amendment is required to revise the entire section given the changes arising from 
the Assisted Decision-Making (Capacity) Act 2015, changes in the area of consent and 
the rights-based approach advocated by the UNCRPD, which Ireland has ratified, and 
the ECHR. 

 
Current Section 56 (with proposed changes in red font): 
56.—In this Part “consent”, in relation to a patient, means consent obtained freely 
without threats or inducements, where— 
(a) the consultant psychiatrist responsible for the care and treatment of the patient is satisfied 
that the patient is capable of understanding the nature, purpose and likely effects of the 
proposed treatment; and 
(b) the consultant psychiatrist has given the patient adequate information, in a form and 
language that the patient can understand, on the nature, purpose and likely effects of the 
proposed treatment. 
(1) In this Act, consent must be obtained by a mental healthcare professional before 
commencing any treatment for a person, save where expressly provided for in this Act. 
(2) In this Act in order for a person to “consent” to any treatment the following must apply— 

(a) a person must have capacity as defined in section 3 of the Act of 2015 [(which section 
is set out in Schedule 1 hereto)], 
(b) all relevant information in relation to the treatment must be provided to the person in 
accordance with section 3 of the Act of 2015, and 
(c) consent for any treatment must be voluntary. 

(3) A person may withdraw his or her consent to any treatment at any time. 
(4) It shall be presumed that every person has capacity to give his or her consent to, or to 
refuse, treatment unless the contrary is shown in accordance with the provisions of sections 3 
and 8 of the Act of 2015.   
(5) If the responsible consultant psychiatrist reasonably considers that a person may lack 
capacity to consent to or refuse treatment, then a capacity assessment shall be carried out by 
the consultant psychiatrist responsible for the care and treatment of the person, or the 
responsible consultant psychiatrist may arrange for another mental healthcare professional on 
the multi-disciplinary team of the person concerned to carry out the assessment, and the 
details recorded in the person’s clinical file. 
(6) If under subsection (5), the consultant psychiatrist responsible for the care and treatment of 
the person, or other mental healthcare professional, concludes that the person lacks capacity 
to consent to, or to refuse, treatment, then he or she must arrange for the person to be 
examined by a second mental healthcare professional, who is not involved in the care and 
treatment of the person concerned, and who is not a spouse or relative of the person.   
(7) If both mental healthcare professionals, pursuant to subsections (5) and (6), are of the view 
that the person lacks capacity to consent to or refuse treatment, then the person shall be 
deemed to lack capacity and the provisions set out hereunder shall apply.  
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(8) If the second mental healthcare professional finds that the person does not lack capacity, 
then the person shall be deemed to have capacity. 
(9) The capacity assessments carried out under subsections (5) and (6) shall be recorded in the 
person’s clinical file. 
(10) The person, or a person nominated on his or her behalf, shall be entitled to copies of the 
capacity assessments carried out under subsections (5), (6) and (8). 
(11) Where a person is making a decision on his or her treatment under this Act, he or she may 
consult with a person or persons of his or her choosing prior to making the decision, including 
family, carers or his or her advocate. 
(12) The Commission shall prepare and publish a Code in relation to capacity assessments. 
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Head 64 – Section 57 – Treatment not requiring consent 
Provides for: 

1. The deletion of section 57 and its replacement with the following: 
“57.—(1) Subject to subsections (2), (3), (4), (5) and (6), the consent of a person shall be 
required for treatment. 
(2) Where, following the capacity assessments in section 56, the person is found to lack 
capacity, then treatment may be administered if— 

(a) the person has an attorney (as defined in the Act of 2015) who has been 
authorised by the person to make healthcare decisions in accordance with the Act 
of 2015, which include decisions refusing treatment, or  
(b) the person has a Decision-Making Representative (as defined in the Act of 2015) 
who has been authorised by the Court to make healthcare decisions in accordance 
with the Act of 2015, which include decisions refusing treatment, or 
(c) the person has a Designated Healthcare Representative on whom he or she has 
conferred power under his or her Advance Healthcare Directive to consent to, or to 
refuse, treatment based on the known will and preferences of the person in 
accordance with his or her Advance Healthcare Directive, or 
(d) the person has an Advance Healthcare Directive, as defined in Part 8 of the Act 
of 2015, which includes a provision, or provisions, on the specific treatment 
proposed, and  
(e) the parties referred to in (a), (b), (c) or (d) consent to the treatment so 
authorised. 

(3) Where, following the capacity assessments in section 56, the person is found to lack 
capacity but the person does not have at the time the treatment is required— 

(a) a decision-making representative or attorney or a designated healthcare 
representative, or  
(b) a decision-making representative or an attorney or a designated healthcare 
representative who has the requisite authority to take healthcare decisions on the 
person’s behalf, or 
(c) there is no provision relating to the specific treatment proposed in the advance 
healthcare directive or enduring power of attorney, 

then an application shall be made to the Court pursuant to Part 5 of the Act of 2015 
prior to any treatment being provided [(which sections are set out in Schedule 2 
hereto)]. 
(4) Where, while awaiting a decision on an application made to the court under 
subsection (3), treatment may be given to the person concerned if it is immediately 
necessary for the protection of life of the person, for protection from an immediate and 
serious threat to the health of the person, or for the protection of other persons that he 
or she should receive such treatment and there is no safe and effective alternative 
available, except treatment given under section 59. 
(5) Where medicine is being administered to a person under subsection 60(1). 
(6) Treatment without consent prior to the making of an admission order or 
intermediate admission order under sections 14, 14A or 23, may only be given if it is 
immediately necessary for the protection of life of the person, for protection from an 
immediate and serious threat to the health of the person, or for the protection of other 
persons that he or she should receive such treatment and there is no safe and effective 
alternative available, except treatment given under section 59.  



165 
 

(7) Voluntary persons must give informed consent to any proposed treatment, including 
treatment set out in section 59 and section 60, and a voluntary person may withdraw his 
or her consent or refuse treatment at any time. 
(8) Where treatment is given without consent under subsections (4) or (6), it shall be 
noted on the person’s clinical file, the Commission shall be informed in writing within 24 
hours of the treatment being administered, and if the person concerned so wishes, a 
member of the person’s multi-disciplinary team will notify the person’s family or 
another person nominated by the person concerned.” 
 

Explanatory Notes: 
1. This amendment introduces ‘designated healthcare representatives’ as per subsection 

88(1)(b)(ii) of the ADMA 2015, (subsection 85(7) and section 136 of the Act of 2015 
need to be amended to ensure these provisions can operate) and will ensure parity of 
treatment for those with mental health issues. 

2. Subsection (2)(d) reflects EGR Recommendations 126 to 131 which recommended that 
Advance Healthcare Directives should apply to persons receiving treatment under this 
Act. 

3. Subsection (6) reflects Expert Group recommendations 48 and 49 on providing 
treatment to persons prior to the making of an admission order. This scenario may arise 
when a person is admitted to an approved inpatient facility out of hours and there is no 
consultant psychiatrist, or not enough consultant psychiatrists, on site to carry out the 
making of an admission, or intermediate admission, order. 

4. EGR recommendations 82 and 84 state that the explicit consent of voluntary persons 
must be granted prior to treatment being given. 

5. New subsection (8) provides that the Commission, and with the person’s consent, their 
family/carer/supporter or other nominated person, be notified of any treatment 
without consent or without court order, and that it should also be recorded on the 
person’s clinical file. 

 
Current Section 57 (with proposed changes in red font): 
57.— (1) The consent of a patient shall be required for treatment except where, in the opinion 
of the consultant psychiatrist responsible for the care and treatment of the patient, the 
treatment is necessary to safeguard the life of the patient, to restore his or her health, to 
alleviate his or her condition, or to relieve his or her suffering, and by reason of his or her 
mental disorder the patient concerned is incapable of giving such consent. 
(1) Subject to subsections (2), (3), (4) and (5), the consent of a person shall be required for 
treatment. 
(2) Where, following the capacity assessments in section 56, the person is found to lack 
capacity, then treatment may be administered if— 

(a) the person has an attorney (as defined in the Act of 2015) who has been authorised by 
the person to make healthcare decisions in accordance with the Act of 2015, which 
include decisions refusing treatment, or  
(b) the person has a Decision-Making Representative (as defined in the Act of 2015) who 
has been authorised by the Court to make healthcare decisions in accordance with the 
Act of 2015, which include decisions refusing treatment, or  
(c) the person has a Designated Healthcare Representative on whom he or she has 
conferred power under his or her Advance Healthcare Directive to consent to, or to 
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refuse, treatment based on the known will and preferences of the person in accordance 
with his or her Advance Healthcare Directive, or 
(d) the person has an Advance Healthcare Directive, as defined in Part 8 of the Act of 
2015, which includes a provision, or provisions, on the specific treatment proposed, and  
(e) the parties referred to in (a), (b), (c) or (d) consent to the treatment so authorised.   

(3) Where, following the capacity assessments in section 56, the person is found to lack capacity 
but the person does not have at the time the treatment is required— 

(a) a decision-making representative or attorney or a designated healthcare 
representative, or  
(b) a decision-making representative or an attorney or a designated healthcare 
representative who has the requisite authority to take healthcare decisions on the 
person’s behalf, or 
(c) there is no provision relating to the specific treatment proposed in the advance 
healthcare directive or enduring power of attorney, 

then an application shall be made to the Court pursuant to Part 5 of the Act of 2015 prior to any 
treatment being provided [(which sections are set out in Schedule 2 hereto)]. 
(4) Where a decision on an application made to the court under subsection (3) is awaited, 
treatment may be given to the person concerned if it is immediately necessary for the 
protection of life of the person, for protection from an immediate and serious threat to the 
health of the person, or for the protection of other persons that he or she should receive such 
treatment and there is no safe and effective alternative available, except treatment given under 
section 59. 
(5) Where medicine is being administered to a person subject to section 60(1). 
(6) Treatment without consent prior to the making of an admission order or intermediate 
admission order under sections 14, 14A or 23, may only be given if it is immediately necessary 
for the protection of life of the person, for protection from an immediate and serious threat to 
the health of the person, or for the protection of other persons that he or she should receive 
such treatment and there is no safe and effective alternative available, except treatment given 
under section 59. 
(7) Voluntary persons must give informed consent to any proposed treatment, including 
treatment set out in section 59 and section 60, and a voluntary person may withdraw his or her 
consent or refuse treatment at any time. 
(8) Where treatment is given without consent under subsections (4) or (6), it shall be noted on 
the person’s clinical file, the Commission shall be informed in writing within 24 hours of the 
treatment being administered, and if the person concerned so wishes, a member of the 
person’s multi-disciplinary team will notify the person’s family or another person nominated by 
the person concerned. 
(2) This section shall not apply to the treatment specified in section 58, 59 or 60. 

 
 
  



167 
 

Head 65 – Section 58 – Psycho-surgery 
Provides for: 

1. The deletion of section 58. 
 

Explanatory Notes: 
1. This section has been deleted as the provision is no longer required as this type of 

procedure has never been carried out in Ireland and there is no expertise in the country 
to carry out such a procedure.  Furthermore, psycho-surgery is performed in a 
neurosurgical environment, not within a mental health setting. 

 
Current Section 58 (with proposed changes in red font): 
58.—(1) Psycho-surgery shall not be performed on a patient unless— 
(a) the patient gives his or her consent in writing to the psychosurgery, and 
(b) the psycho-surgery is authorised by a tribunal. 
(2) Where it is proposed to perform psycho-surgery on a patient and the consent of the patient 
has been obtained, the consultant psychiatrist responsible for the care and treatment of the 
patient  shall notify in writing the Commission of the proposal and the Commission shall refer 
the matter to a tribunal. 
(3) Where such a proposal is referred to a tribunal under this section, the tribunal shall review 
the proposal and shall either— 
(a) if it is satisfied that it is in the best interests of the health of the patient concerned, 
authorise the performance of the psycho-surgery, or 
(b) if it is not so satisfied, refuse to authorise it. 
(4) The provisions of sections 19 and 49 shall apply to the referral of a matter to a tribunal 
under this section as they apply to the referral of an admission order or a renewal order to a 
tribunal under section 17 with any necessary modifications. 
(5) Effect shall not be given to a decision to which this section applies before— 
(a) the expiration of the time for the bringing of an appeal to the Circuit Court, or 
(b) if such an appeal is brought, the determination or withdrawal thereof. 
(6) In this section ‘‘psycho-surgery’’ means any surgical operation that destroys brain tissue or 
the functioning of brain tissue and which is performed for the purposes of ameliorating a 
mental disorder. 
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Head 66 – Section 59 – Electro-convulsive therapy 
Provides for: 

1. The deletion of section 59 and its replacement with the following: 
“59.—(1) Subject to subsection (2), a programme of electro-convulsive therapy shall not 
be administered to a person unless the person gives his or her consent in writing to the 
administration of the programme of therapy. 
(2) Where, following the capacity assessments in section 56, the person is found to lack 
capacity, then the provisions in section 57 shall apply. 
(3) The Commission shall make rules providing for the use of electro-convulsive therapy 
under this Act and a programme of electro-convulsive therapy shall not be administered 
to a person except in accordance with such rules.” 

 
Explanatory Notes: 

1. This amendment revises the wording of original section 59 to deal with consequential 
amendments to sections 56 and 57 in this Part. 

 
Current Section 59 (with proposed changes in red font): 
59.—(1) A programme of electro-convulsive therapy shall not be administered to a 
patient unless either— 

(a) the patient gives his or her consent in writing to the continued administration of that 
medicine, or 
(b) where the patient is unable F29[...] to give such consent— 

(i) the programme of therapy is approved (in a form specified by the Commission) 
by the consultant psychiatrist responsible for the care and treatment of the patient, 
and 
(ii) the programme of therapy is also authorised (in a form specified by the 
Commission) by another consultant psychiatrist following referral of the matter to 
him or her by the first-mentioned psychiatrist. 

(2) The Commission shall make rules providing for the use of electro-convulsive 
therapy and a programme of electro-convulsive therapy shall not be administered to 
a patient except in accordance with such rules. 
(1) Subject to subsection (2), a programme of electro-convulsive therapy shall not be 
administered to a person unless the person gives his or her consent in writing to the 
administration of the programme of therapy. 
(2) Where, following the capacity assessments in section 56, the person is found to lack 
capacity, then the provisions in section 57 shall apply. 
(3) The Commission shall make rules providing for the use of electro-convulsive therapy under 
this Act and a programme of electro-convulsive therapy shall not be administered to a person 
except in accordance with such rules. 
  



169 
 

Head 67 – Section 60 – Administration of medicine treatment 
Provides for: 

1. The deletion of section 60 and its replacement with the following: 
“60.—(1) Where treatment, as defined in section 2, has been administered to a person 
who lacks the necessary capacity to consent for a continuous period of up to 21 days 
following the making of an admission order, or an intermediate admission order, the 
administration of that medicine shall not be continued unless the persons gives his or 
her consent in writing to the continued administration of that treatment. 
(2) If a person does not consent to treatment after the initial 21 days, then the 
treatment shall not continue. 
(3) If, following the initial 21 day period, the responsible consultant psychiatrist 
reasonably considers that a person may lack capacity to consent to or refuse treatment, 
then a further capacity assessment or assessments shall be carried out in accordance 
with section 56 and if the person is found to lack capacity the provisions in section 57 
shall apply.  
(4) The continued administration of treatment shall be allowed until the capacity 
assessment or assessments in section 56 have been completed and in any event for no 
longer than 48 hours after the expiry of the initial 21 day period. 
(5) The administration of treatment under subsection (1) should be regularly reviewed 
by the person’s multidisciplinary team, and in cases where treatment is being 
administered for seven continuous days, the consultant psychiatrist responsible for the 
care and treatment of the person concerned shall arrange for another consultant 
psychiatrist not involved in the care and treatment of the person concerned to assess 
the person and review the person’s file, and 

(i) Where the second consultant psychiatrist agrees that the administration of 
treatment should continue, such treatment may continue for an additional seven 
days, or until the end of the 21 day period set out in subsection (1), whichever of 
the two is sooner, or 
(ii) Where the second consultant psychiatrist does not agree that the administration 
of treatment should continue, the specific treatment should not continue without 
the consent of the person concerned. 

(6) All reviews of a person’s treatment under this section shall be notified and discussed 
with the person and recorded in the person’s clinical file. 
(7) Treatment under this section does not include treatment provided for under Section 
59.” 

 
Explanatory Notes: 

1. This amendment revises the wording of original section 60 to deal with consequential 
amendments to sections 56 and 57 in this Part and also reduces the time periods under 
this section from 3 months to 21 days.  This is in line with EGR Recommendation 93.  ] 

2. The section has been retitled from ‘Administration of medicine’ to ‘Administration of 
treatment’ to take into account that treatment besides medication may be required 
following the making of an admission or intermediate admission order, such as life-
saving nasogastric feeding for persons with acute mental health conditions. A number of 
submissions received during the March 2021 public consultation criticised the current 
practice of persons who require nasogastric feeding having to be made wards of court 
via application to the High Court instead of being accommodated under the Mental 
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Health Act, as happens in other jurisdictions such as England and Scotland. The 
Department wrote to the Commission, who in response, said it would support the 
accommodation of nasogastric feeding under the revised Mental Health Act. It is the 
Commission's view that persons with serious eating disorders would come under the 
revised criteria for detention in section 8, and the provision of nasogastric feeding 
would come under the revised definition of treatment in section 2. The renaming of this 
section from 'Administration of medicine' to 'Administration of treatment' is to facilitate 
such treatment. 

3. Subsections (5) and (7) have been included as additional safeguards for the 
administration of treatment under this section. This is particularly important with 
regards the administration of treatments, such as nasogastric feeding and the 
administration of some medicines, to ensure there is a regular review mechanism in 
place and that there is a second opinion given. 

 
Current Section 60 (with proposed changes in red font): 
60.—Where medicine has been administered to a patient for the purposes of ameliorating his 
or her mental disorder for a continuous period of 3 months, the administration of that medicine 
shall not be continued unless either— 

(a) the patient gives his or her consent in writing to the continued administration of that 
medicine, or 
(b) where the patient is unable F29[...] to give such consent— 

(i) the continued administration of that medicine is approved by the consultant 
psychiatrist responsible for the care and treatment of the patient, and 
(ii) the continued administration of that medicine is authorised (in a form specified 
by the Commission) by another consultant psychiatrist following referral of the 
matter to him or her by the first-mentioned psychiatrist  

and the consent, or as the case may be, approval and authorisation shall be valid for a period of 
3 months and thereafter for periods of 3 months, if, in respect of each period, the like consent 
or, as the case may be, approval and authorisation is obtained. 
(1) Where treatment, as defined in section 2, has been administered to a person who lacks the 
necessary capacity to consent for a continuous period of up to 21 days following the making of 
an admission order, or an intermediate admission order, the administration of that medicine 
shall not be continued unless the person gives his or her consent in writing to the continued 
administration of that treatment. 
(2) If a person does not consent to treatment after the initial 21 days, then the treatment shall 
not continue. 
(3) If, following the initial 21 day period, the responsible consultant psychiatrist reasonably 
considers that a person may lack capacity to consent to or refuse treatment, then a further 
capacity assessment or assessments shall be carried out in accordance with section 56 and if 
the person is found to lack capacity the provisions in section 57 shall apply.  
(4) The continued administration of treatment shall be allowed until the capacity assessment or 
assessments in section 56 have been completed and in any event for no longer than 48 hours 
after the expiry of the initial 21 day period. 
(5) The administration of treatment under subsection (1) should be regularly reviewed by the 
person’s multidisciplinary team, and in cases where treatment is being administered for seven 
continuous days, the consultant psychiatrist responsible for the care and treatment of the 
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person concerned shall arrange for another consultant psychiatrist not involved in the care and 
treatment of the person concerned to assess the person and review the person’s file, and 

(i) Where the second consultant psychiatrist agrees that the administration of treatment 
should continue, such treatment may continue for an additional seven days, or until the 
end of the 21 day period set out in subsection (1), whichever of the two is sooner, or 
(ii) Where the second consultant psychiatrist does not agree that the administration of 
treatment should continue, the specific treatment should not continue without the 
consent of the person concerned. 

(6) All reviews of a person’s treatment under this section shall be notified and discussed with 
the person and recorded in the person’s clinical file. 
(7) Treatment under this section does not include treatment provided for under Section 59. 
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Head 68 – Section 61 – Treatment of children in respect of whom an order under 
section 25 is in force 
Provides for: 

1. The deletion of section 61. 
 
Explanatory Notes: 

1. As per EGR Recommendation 111, the provisions of section 25 of the Mental Health Act 
2001 are contained in new Part 8 of the Act on children and it is no longer necessary to 
reference this section in this Part of the Act and as a consequence it has been deleted. 

 
Current Section 61: 
61.—Where medicine has been administered to a child in respect of whom an order under 
section 25 is in force for the purposes of ameliorating his or her mental disorder for a 
continuous period of 3 months, the administration of that medicine shall not be continued 
unless either— 

(a) the continued administration of that medicine is approved by the consultant 
psychiatrist responsible for the care and treatment of the child, and 
(b) the continued administration of that medicine is authorised (in a form specified by the 
Commission) by another consultant psychiatrist, following referral of the matter to him or 
her by the first-mentioned psychiatrist, and the consent or, as the case may be, approval 
and authorisation shall be valid for a period of 3 months and thereafter for periods of 3 
months, if, in respect of each period, the like consent or, as the case may be, approval 
and authorisation is obtained. 
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Part 5 – Approved Centres Regulation of Mental Health Services 
 

Chapter 1 – Registration 

 

Head 69 – Section 62 – Definitions (Part 5) 
Provides for: 

1. The substitution of the title of Part 5 ‘Approved Centres’ with ‘Regulation of Mental 
Health Services’. 

2. The insertion of a new Chapter to Part 5, titled ‘Chapter 1 – Registration’, which covers 
sections 63, 64, 64A, 64B, 64C and 64D. 

3. The deletion of section 62.  
 
Explanatory Notes: 

1. This amendment reflects that all the provisions of this Part are in relation to the 
regulation of all mental health facilities now included under the Act and not just 
approved centres. 

2. This amendment allows for Part 5 to be split into three separate chapters (Chapter 1 – 
Registration (sections 63, 64, 64A, 64B, 64C and 64D); Chapter 2 – 
Inspection/Monitoring (Sections 64E to 64G); Chapter 3 – Enforcement (Sections 65 to 
68), clearly separating the different stages of the regulatory process 

3. The definitions in section 62 have now been moved to Part 1. The amendments to the 
definitions also reflect EGR recommendation 148, that the definitions in this Part of the 
Act should be amended. 

 
Current Section 62 (with proposed changes in red font): 
62.—In this Part— 

“centre” means a hospital or other in-patient facility for the care and treatment of 
persons suffering from mental illness or mental disorder; 
 
“the Register” means the Register of Approved Centres and cognate words shall be 
construed accordingly; 
 
“registered proprietor”, in relation to a centre, means the person whose name is entered 
in the register as the person carrying on the centre; 
 
“regulations” means the regulations under section 66; 
 
“resident” means a person receiving care and treatment in a centre. 
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Head 70 – Section 63 – Prohibition of unregistered centres mental health 
facilities 
Provides for: 

1. The substitution in the title of section 63 of ‘centres’ with ‘mental health facilities’. 
2. The deletion of subsections (1) and (2) and their replacement with the following: 

‘(1) A person shall not carry on an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service unless it is 
registered in accordance with the provisions of this Act. 
(2) A person shall not carry on an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service unless the person 
is the registered proprietor thereof.’ 

3. The insertion of new subsections (3), (4), (5) and (6) to read as follows: 
‘(3) Any person who contravenes a provision in subsection (1) or subsection (2) shall be 
guilty of an offence. 
(4) The Commission shall establish and maintain Registers of approved inpatient 
facilities, approved 24-hour community residences and approved community mental 
health services. 
(5) There shall be entered in each Register in respect of approved inpatient facilities or 
approved 24-hour community residences or approved community mental health 
services— 

(a) the name of the approved inpatient facility or approved 24-hour community 
residence or approved community mental health service, 
(b) the name of the registered proprietor and the name of the person in charge, 
(c) the address of the premises in which it is carried on, 
(d) a statement on the number of persons who can be accommodated in the mental 
health facility, 
(e) the date on which the registration is to take effect, 
(f) any conditions attaching to the registration, and 
(g) such other, if any, particulars as may be prescribed by the Commission. 

(6) The Registers maintained under this section shall be kept by the Commission and 
shall be available for inspection free of charge on the Commission’s website.’ 
 

Explanatory Notes: 
1. – 3. These amendments are necessary to reflect the renaming of approved centres under 

EGR 146, the change of definition from ‘centre’ to ‘inpatient facility’ and also incorporates 
the new inclusion of three separate categories of mental health facilities for registration 
and inspection as per EGR Recommendation 124.  Also, original subsections 64(1) and (2) 
have been moved here as there will now be ‘Registers’ for each of the categories rather 
than one “Register of Approved Centres” previously.  The new provisions also ensure that 
electronic copies of the Register will be kept and provided for free of charge. 

 
Current Section 63 (with proposed changes in red font): 
63.—(1) A person shall not carry on a centre an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service unless the centre it is 
registered in accordance with the provisions of this Act and the person is the registered 
proprietor thereof and a centre which is so registered shall be known, and is referred to in this 
Act, as “an approved centre”. 
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(2) Any person who contravenes a provision of this section shall be guilty of an offence. 
(2) A person shall not carry on an approved inpatient facility or approved 24-hour community 
residence or approved community mental health service unless the person is the registered 
proprietor thereof. 
(3) Any person who contravenes a provision in subsection (1) or subsection (2) shall be guilty of 
an offence. 
(4) The Commission shall establish and maintain Registers of approved inpatient facilities, 
approved 24-hour community residences and approved community mental health services. 
(5) There shall be entered in each Register in respect of approved inpatient facilities or 
approved 24-hour community residences or approved community mental health services— 

(a) the name of the approved inpatient facility or approved 24-hour community residence 
or approved community mental health service, 
(b) the name of the registered proprietor and the name of the person in charge, 
(c) the address of the premises in which it is carried on, 
(d) a statement on the number of persons who can be accommodated in the mental 
health facility, 
(e) the date on which the registration is to take effect, 
(f) any conditions attaching to the registration, and 
(g) such other, if any, particulars as may be prescribed by the Commission. 

(6) The Registers maintained under this section shall be kept at the office of the Commission 
and shall be available for inspection free of charge on the Commission’s website. 
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Head 71 – Section 64 – Registration of approved centres inpatient facilities 
Provides for: 

1. The substitution in the title of section 64 of ‘centres’ with ‘inpatient facilities’. 
2. The deletion of section 64 and its replacement with the following: 

“64.—(1) (a) The Commission may, on application to it by a person who proposes to carry 
on an approved inpatient facility, register or refuse to register the approved 
inpatient facility. 
(b) Subject to the provisions of this section, the period of a registration shall be 3 
years from the date of registration. 
(c) Where the Commission registers an approved inpatient facility it shall issue a 
certificate of registration to the registered proprietor. 

(2) An application for registration or renewal of registration shall be in a form specified 
by the Commission and shall be accompanied by any fee set out in regulation. 
(3) The Commission shall not— 

(a) refuse to register an approved inpatient facility in relation to which an 
application for its registration has been duly made, or 
(b) remove an approved inpatient facility from the Register, unless— 

(i) it is of opinion that— 
(I) the premises to which the application or, as the case may be, the 
registration relates do not comply with the Regulations, or Rules and Codes of 
Practice prepared by the Commission, or 
(II) the carrying on of the approved inpatient facility will not be or is not in 
compliance with the Regulations, or Rules and Codes of Practice prepared by 
the Commission, or 

(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved inpatient facility does not meet the requirements of a registered 
proprietor or a person in charge as provided for in the Regulations, or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved inpatient facility has been convicted of an offence under this Act or 
an offence against the person, or 
(iv) the registered proprietor has failed or refused to furnish the Commission 
with information requested by it pursuant to subsection (5) or has furnished the 
Commission with information that is false or misleading in a material particular, 
or  
(v) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, 
contravened a condition under subsection (3) or section 64A(3) or section 64B(3).  

 (4) (a) The period of registration shall be three years for an approved inpatient facility 
subject to the other provisions of this Part of the Act. 
(b) The Commission may— 

(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the approved inpatient facility 
concerned and such other matters as it considers appropriate having regard to 
its functions under this Part,  
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(ii) attach different conditions to the registration of different approved inpatient 
facilities, and  
(iii) vary, amend or revoke a condition of registration of approved inpatient 
facilities. 

(c) Conditions imposed under this subsection or amendments and revocations 
under this subsection shall be notified in writing to the registered proprietor and 
the person in charge of the approved inpatient facilities concerned.  

(5) (a) The Commission may request an applicant for registration or, as the case may 
be, a registered proprietor or person in charge to furnish it with such information as 
it considers necessary for the purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes 
information to the Commission for the purposes of this Part that is false or 
misleading in a material particular shall be guilty of an offence unless the person 
concerned shows that, at the time the information was furnished to the 
Commission, he or she was not aware that it was false or misleading in a material 
particular.  

(6) The registered proprietor of the approved inpatient facility who proposes to carry on 
the approved inpatient facility or immediately after the expiration of the period of 
registration of the approved inpatient facility may apply under subsection (1) to the 
Commission concerned not less than 6 months before such expiration for the 
registration of the approved inpatient facility and, if the Commission does not notify the 
registered proprietor before such expiration that it proposes to refuse to register the 
approved inpatient facility, it shall register the approved inpatient facility and its date of 
registration shall be the day following the day of such expiration.  
(7) A person who wishes to carry on or manage more than one approved inpatient 
facility shall make a separate application for the registration, or the renewal of the 
registration, of each approved inpatient facility. 
(8) (a) Where the Commission proposes to remove an approved inpatient facility from 

the register, to attach a condition to, or amend a condition attached to a 
registration, or temporarily remove it from the register, it shall notify in writing the 
applicant or the registered proprietor, as the case may be, of its proposal and of the 
reasons for it.  
(b) A person who has been notified of a proposal to refuse to register an approved 
inpatient facility, to remove an approved inpatient facility from the register, to 
attach a condition to, or amend a condition attached to a registration or 
temporarily remove it from the register, may, within 21 days of the receipt of the 
notification, make representations in writing to the Commission and the 
Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(9) A notification of a proposal of the Commission under subsection (8)— 
(a) shall include a statement that the person concerned may make representations 
to the Commission within 21 days of the receipt by the person concerned of the 
notification and a notification of a decision of the Commission under subsection (8)  
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(b) shall include a statement that the person concerned may appeal to the District 
Court under section 65 against the decision within 21 days from the receipt by the 
person concerned of the notification. 

(10) In deciding, whether a condition shall be attached to an approved inpatient facility, 
the Commission may, but is not required to, request a Statutory Regulation Report, as 
defined in section (2), containing any relevant information or document in a manner 
specified by the Commission from the approved inpatient facility before the Commission 
makes a decision on any condition that they may attach. 
(11) Where an application is made under this section for the registration or renewal of 
the registration of an approved inpatient facility, the Commission, if satisfied that the 
person who is the registered proprietor or intended registered proprietor and the 
person in charge or intended person in charge who will participate in the management 
of the approved inpatient facility— 

(a) is a fit person to be the registered proprietor or intended registered proprietor 
and the person in charge or intended person in charge of the approved inpatient 
facility, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and  
(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 

shall grant the application and if not so satisfied shall refuse it. 
(12) Any person who contravenes a provision of this section shall be guilty of an 
offence.” 
 

Explanatory Notes: 
1. This amendment is necessary to reflect the renaming of approved centres under EGR 

Recommendation 146, and the change of definition from ‘centre’ to ‘inpatient facility’.  
Also, only approved centres (renamed approved inpatient facilities in the new Bill) are 
currently provided for in the 2001 Act, but these draft heads provide for three separate 
sections (64, 64A and 64B) for the three types of facilities that now need to be 
registered and the separate sections will allow for the phased commencement and 
introduction of statutory registration for approved 24-hour community residences and 
approved community mental health services.   

2. This amendment incorporates the original section 64, with amendments, providing for 
the registration of approved inpatient facilities and in separating the registration 
process into three sections (64, 64A and 64B), allows for the introduction of the other 
two categories of mental health facilities in the following two sections that need to be 
registered and inspected, as per EGR Recommendation 124.  The amendments to the 
original section 64 also reflect (here in section 64 and in subsequent sections 64A and 
64B):  
• EGR Recommendation 125 that the Commission has specific powers to make 

standards in respect of all mental health services and Recommendation 161 that 
allows the Commission to develop codes of practice. These codes of practice-
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making powers are derived from regulations and underpinned by primary 
legislation. 

• EGR Recommendation 149 that the Commission should have the authority to 
establish that a registered proprietor and those involved in management of an 
approved centre are fit to be proprietor/manager. 

• The Commission must be satisfied that the registered proprietor and person in 
charge are fit persons to manage/run the relevant facility. 

• The Commission recommended the redrafting of this section to reflect what the 
Commission can do in relation to the registration and inspection of mental health 
facilities. The amendments here reflectEGR  Recommendation 124 to include all 
three categories of mental health facility (in this section and subsequent sections 
64A and 64B), set the period of registration for the categories and allow for the 
attaching of conditions by the Commission on registration or renewal of registration 
and during the inspection and monitoring process. 

• EGR Recommendation 154 that consideration should be given to the charging of 
appropriate fees for registration of inpatient facilities. 

• New subsection (8) provides for a separate registration and renewal process for 
each individual mental health facility where more than one is owned by one person. 

• The onus in subsection (9) should be placed on the facility when applying or 
reapplying for amendment or removal of any condition.  Furthermore, the 
reference to “revoke” should be removed as the Commission should be able to 
revoke a condition once the approved inpatient facility addresses the areas of 
noncompliance set out in the condition. 

• EGR Recommendation 151 that the procedure/requirement set out in subsection 
(9)(a) (timeframe for issuing proposals and making representations) while 
appropriate when a condition is being attached to a registration, is not appropriate 
when a condition is being removed – therefore, subsection (9)(b) is being reworded 
to reflect this change. Also, the CE of the Commission will be exercising this function 
as per the Commission’s Delegations Framework.  

• Subsection (10) separates out what the notifications under this subsection should 
include and the change from ‘board’ to ‘Commission’ incorporates the 
Commission’s Delegations Framework that the CE of the Commission rather than 
the board will be exercising this function. 

• EGR Recommendation 153 that the Commission should be able to request a 
Statutory Regulation Report from an approved centre in a manner specified by the 
Commission before they attach a condition. 

 
Current Section 64 (with proposed changes in red font): 
64.—(1) The Commission shall establish and maintain a register which shall be known as “the 
Register of Approved Centres” and is referred to subsequently in this Act as “the Register”. 
(2)  (a) There shall be entered in the Register in respect of each centre registered therein the 

name of the person by whom it is carried on, the address of the premises in which it is 
carried on, a statement of the number of patients who can be accommodated in the 
centre section as “the date of registration”) and such other (if any) particulars as may be 
prescribed. 
(b) The Register maintained under this section shall be made available for inspection free 
of charge by members of the public at all reasonable times.  
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(31) (a) The Commission may, on application to it in that behalf by a person who proposes to 
carry on a centre an approved inpatient facility, register or refuse to register the centre 
approved inpatient facility. 

 (b) Subject to the provisions of this section, the period of a registration shall be 3 years 
from the date of registration. 

 (cb) Where the Commission registers a centre an approved inpatient facility it shall issue a 
certificate of registration to the registered proprietor thereof. 

(2) An application for registration or renewal of registration shall be in a form specified by the 
Commission and shall be accompanied by any fee set out in regulation. 
(4) The Commission may remove a centre from the register. 
(53) The Commission shall not— 

(a) refuse to register a centre an approved inpatient facility in relation to which an 
application for its registration has been duly made, or 
(b) remove a centre an approved inpatient facility from the Register, unless— 

(i) it is of opinion that— 
(I) the premises to which the application or, as the case may be, the 
registration relates do not comply with the rRegulations, or Rules and Codes 
of Practice prepared by the Commission, or 
(II) the carrying on of the centre approved inpatient facility will not be or is 
not in compliance with the rRegulations or Rules and Codes of Practice 
prepared by the Commission, or 

(ii) the registered proprietor has been convicted of an offence under this Part, or 
(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
approved inpatient facility does not meet the requirements of a registered 
proprietor or a person in charge as provided for in the Regulations, or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
approved inpatient facility has been convicted of an offence under this Act or an 
offence against the person, or 
(iiiiv) the registered proprietor has failed or refused to furnish the Commission with 
information requested by it pursuant to subsection (85) or has furnished the 
Commission with information that is false or misleading in a material particular, or  
(iv) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, contravened 
a condition under subsection (63), subsection 64A(3) or subsection 64B(3).  

(64) (a) The period of registration shall be three years for an approved inpatient facility subject 
to the other provisions of this Part of the Act. 

 (b) The Commission may— 
(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the centre approved inpatient facility 
concerned and such other matters as it considers appropriate having regard to its 
functions under this Part,  
(ii) attach different conditions to the registration of different centres approved 
inpatient facilities, and  
(iii) vary, amend or revoke a condition of registration of approved inpatient 
facilities. 
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(b) Without prejudice to the generality of paragraph (a), conditions attached to the 
registration of a centre may—  

(i) require the carrying out of essential maintenance or refurbishment of a centre or 
of specified areas within a centre,  
(ii) require the closure, temporarily or permanently, of a specified area or areas 
within a centre, 
(iii) specify the maximum number of residents which may be accommodated in a 
centre, or in a specified area or areas within a centre,  
(iv) specify the minimum number of staff required to be employed in a centre,  
(v) require the introduction or review, as the case may be, of specified policies, 
protocols and procedures relating to the care and welfare of patients and residents,  
(vi) require the introduction or review, as the case may be, of specified policies, 
protocols and procedures relating to the ordering, prescribing, storing and 
administration of medicines, 
(vii) specify measures to be taken to ensure that patients and residents are 
informed of their rights under this Act.  

(c) Conditions imposed under this subsection or amendments and revocations under this 
subsection shall be notified in writing to the registered proprietor and the person in 
charge of the centre approved inpatient facilities concerned.  

(7) An application for registration shall be in a form specified by the Commission.  
(85) (a) The Commission may request an applicant for registration or, as the case may be, a 

registered proprietor or person in charge to furnish it with such information as it 
considers necessary for the purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes information 
to the Commission for the purposes of this Part that is false or misleading in a material 
particular shall be guilty of an offence unless he or she the person concerned shows that, 
at the time the information was furnished to the Commission, he or she was not aware 
that it was false or misleading in a material particular.  

(96) The registered proprietor of a centre the approved inpatient facility who proposes to carry 
on the centre approved inpatient facility immediately after the expiration of the period of 
registration of the centre approved inpatient facility may apply under subsection (31) to the 
Commission concerned not less than 26 months before such expiration for the registration of 
the centre approved inpatient facility and, if the Commission does not notify him or her the 
registered proprietor before such expiration that it proposes to refuse to register the centre 
approved inpatient facility, it shall register the centre approved inpatient facility and its date of 
registration shall be the day following the day of such expiration.  
(10) (a) Where an approved centre commences to be carried on by a person other than the 

registered proprietor—  
(i) the centre shall thereupon cease to be registered,  
(ii) the person shall (if he or she has not done so before such commencement) apply 
not later than 4 weeks after it to the Commission for the registration of the centre, 
and, if the application is granted, the date of registration of the centre shall be that 
of the day following the day of the cesser aforesaid,  
(iii) if the application aforesaid is duly made, and is not refused then, during the 
period from the commencement aforesaid until the centre is registered, it shall be 
deemed, for the purposes of section 63 to be registered and there shall be deemed 
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to be attached to the registration any conditions attached to the previous 
registration. 

(b) A person who contravenes paragraph (a)(ii) shall be guilty of an offence.  
(7) A person who wishes to carry on or manage more than one approved inpatient facility 

shall make a separate application for the registration, or the renewal of the registration, 
of each approved inpatient facility. 

(118) (a) Where the Commission proposes to refuse to register a centre, to remove a centre an 
approved inpatient facility from the register, to attach a condition to, or amend or revoke 
a condition attached to, a registration, or temporarily remove it from the register, it shall 
notify in writing the applicant or the registered proprietor, as the case may be, of its 
proposal and of the reasons for it.  
(b) A person who has been notified of a proposal under paragraph (a) to refuse to register 
an approved inpatient facility, to remove an approved inpatient facility from the register, 
to attach a condition to, or amend a condition attached to a registration or temporarily 
remove it from the register, may, within 21 days of the receipt of the notification, make 
representations in writing to the Commission and the Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(129) A notification of a proposal of the Commission under subsection (118)— 
(a) shall include a statement that the person concerned may make representations to the 
board Commission within 21 days of the receipt by him or her the person concerned of 
the notification and a notification of a decision of the Commission under subsection (118)  
(b) shall include a statement that the person concerned may appeal to the District Court 
under section 65 against the decision within 21 days from the receipt by him or her the 
person concerned of the notification. 

(13) Where, in relation to an approved centre, there is a contravention of a condition of 
registration, the registered proprietor shall be guilty of an offence.  
(10) In deciding, whether a condition shall be attached to an approved inpatient facility, the 
Commission may, but is not required to, request a Statutory Regulation Report, as defined in 
section 2, containing any relevant information or document in a manner specified by the 
Commission from the approved inpatient facility before the Commission makes a decision on 
any condition that they may attach. 
(11) Where an application is made under this section for the registration or renewal of the 
registration of an approved inpatient facility, the Commission, if satisfied that the person who is 
the registered proprietor or intended registered proprietor and the person in charge or 
intended person in charge who will participate in the management of the approved inpatient 
facility— 

(a) is a fit person to be the registered proprietor or intended registered proprietor and 
the person in charge or intended person in charge of the approved inpatient facility, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and,  
(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 
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shall grant the application and if not so satisfied shall refuse it. 
(12) Any person who contravenes a provision of this section shall be guilty of an offence. 
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Head 72 – Section 64A – Registration of approved centres 24-hour community 
residences 
Provides for: 

1. The insertion of a new section 64A, titled ‘Registration of approved 24-hour community 
residences’, to read as follows: 
“64A.—(1) (a) The Commission may, on application to it by a person who proposes to 

carry on an approved 24-hour community residence, register or refuse to register 
the approved 24-hour community residence. 
(b) Subject to the provisions of this section, the period of a registration shall be 5 
years from the date of registration. 
(c) Where the Commission registers an approved 24-hour community residence it 
shall issue a certificate of registration to the registered proprietor. 

(2) The Commission shall not— 
(a) refuse to register an approved 24-hour community residence in relation to which 
an application for its registration has been duly made, or 
(b) remove an approved 24-hour community residence from the Register, unless— 

(i) it is of opinion that— 
(I) the premises to which the application or, as the case may be, the 
registration relates do not comply with the Regulations, or Rules, and Codes 
of Practice prepared by the Commission, or 
(II) the carrying on of the approved 24-hour community residence will not be 
or is not in compliance with the Regulations, or Rules and Codes of Practice 
prepared by the Commission, or 

(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved 24-hour community residence does not meet the requirements of 
a registered proprietor or a person in charge as provided for in the Regulations, 
or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved 24-hour community residence has been convicted of an offence 
under this Act or an offence against the person, or 
(iv) the registered proprietor has failed or refused to furnish the Commission 
with information requested by it pursuant to subsection (5) or has furnished the 
Commission with information that is false or misleading in a material particular, 
or  
(v) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, 
contravened a condition under subsection (3) or section 64(3) or section 64B(3). 

(3) (a) The period of registration shall be five years for an approved 24-hour community 
residence subject to the other provisions of this Part of the Act. 
(b) The Commission may— 

(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the approved 24-hour community 
residence concerned and such other matters as it considers appropriate having 
regard to its functions under this Part,  
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(ii) attach different conditions to the registration of different approved 24-hour 
community residences, and  
(iii) vary, amend or revoke a condition of registration of approved 24-hour 
community residences. 

(c) Conditions imposed under this subsection or amendments and revocations 
under this subsection shall be notified in writing to the registered proprietor and 
the person in charge of the approved 24-hour community residences concerned.  

(4) An application for registration or renewal of registration shall be in a form specified 
by the Commission and shall be accompanied by any fee set out in regulation. 
(5) (a) The Commission may request an applicant for registration or, as the case may 

be, a registered proprietor to furnish it with such information as it considers 
necessary for the purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes 
information to the Commission for the purposes of this Part that is false or 
misleading in a material particular shall be guilty of an offence unless the person 
concerned shows that, at the time the information was furnished to the 
Commission, he or she was not aware that it was false or misleading in a material 
particular.  

(6) The registered proprietor of the approved 24-hour community residence who 
proposes to carry on the approved 24-hour community residence or immediately after 
the expiration of the period of registration of the approved 24-hour community 
residence may apply under subsection (1) to the Commission concerned not less than 6 
months before such expiration for the registration of the approved 24-hour community 
residence and, if the Commission does not notify the registered proprietor before such 
expiration that it proposes to refuse to register the approved 24-hour community 
residence, it shall register the approved 24-hour community residence and its date of 
registration shall be the day following the day of such expiration.  
(7) A person who wishes to carry on or manage more than one approved 24-hour 
community residence shall make a separate application for the registration, or the 
renewal of the registration, of each approved 24-hour community residence. 
(8) (a) Where the Commission proposes to remove an approved 24-hour community 

residence from the register, to attach a condition to, or amend a condition attached 
to a registration, it shall notify in writing the applicant or the registered proprietor, 
as the case may be, of its proposal and of the reasons for it.  
(b) A person who has been notified of a proposal to refuse to register an approved 
24-hour community residence, to remove an approved 24-hour community 
residence from the register, to attach a condition to, or amend a condition attached 
to a registration may, within 21 days of the receipt of the notification, make 
representations in writing to the Commission and the Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(9) A notification of a proposal of the Commission under subsection (8)— 
(a) shall include a statement that the person concerned may make representations 
to the Commission within 21 days of the receipt by the person concerned of the 
notification and a notification of a decision of the Commission under subsection (8)  
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(b) shall include a statement that the person concerned may appeal to the District 
Court under section 65 against the decision within 21 days from the receipt by the 
person concerned of the notification. 

(10) In deciding, whether a condition shall be attached to an approved 24-hour 
community residence, the Commission may, but is not required to, request a Statutory 
Regulation Report, as defined in section (2), containing any relevant information or 
document in a manner specified by the Commission from the approved 24-hour 
community residence before the Commission makes a decision on any condition that 
they may attach. 
(11) Where an application is made under this section for the registration or renewal of 
the registration of an approved 24-hour community residence, the Commission, if 
satisfied that the person who is the registered proprietor or intended registered 
proprietor and the person in charge or intended person in charge who will participate in 
the management of the approved 24-hour community residence— 

(a) is a fit person to be the registered proprietor or intended registered proprietor 
and the person in charge or intended person in charge of the approved 24-hour 
community residence, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and  
(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 

shall grant the application and if not so satisfied shall refuse it.” 
 

Explanatory Notes: 
1. These amendments reflect section 64 (with amendments) in relation to the registration of 

approved 24-hour community residences and in separating the registration process into 
three sections (64, 64A and 64B) allows for the introduction of the two new categories of 
mental health facilities in this section and the following that need to be registered and 
inspected, as per EGR Recommendation 124.  The amendments to original section 64 in 
new section 64 are also reflected here in section 64A and in subsequent section 64B. 

 
New Section 64A 
Registration of approved 24-hour community residences 
64A.—(1) (a) The Commission may, on application to it by a person who proposes to carry on 

an approved 24-hour community residence, register or refuse to register the approved 
24-hour community residence. 
(b) Subject to the provisions of this section, the period of a registration shall be 5 years 
from the date of registration. 

 (c) Where the Commission registers an approved 24-hour community residence it shall 
issue a certificate of registration to the registered proprietor. 

(2) The Commission shall not— 
(a) refuse to register an approved 24-hour community residence in relation to which an 
application for its registration has been duly made, or 
(b) remove an approved 24-hour community residence from the Register, unless— 
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(i) it is of opinion that— 
(I) the premises to which the application or, as the case may be, the 
registration relates do not comply with the Regulations, or Rules and Codes of 
Practice prepared by the Commission, or 
(II) the carrying on of the approved 24-hour community residence will not be 
or is not in compliance with the Regulations, or Rules and Codes of Practice 
prepared by the Commission, or 

(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
approved 24-hour community residence does not meet the requirements of a 
registered proprietor or a person in charge as provided for in the Regulations, or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
approved 24-hour community residence has been convicted of an offence under 
this Act or an offence against the person, or 
(iv) the registered proprietor has failed or refused to furnish the Commission with 
information requested by it pursuant to subsection (6) or has furnished the 
Commission with information that is false or misleading in a material particular, or  
(v) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, contravened 
a condition under subsection (3) or section 64(3) or section 64B(3).  

(3) (a) The period of registration shall be five years for an approved 24-hour community 
residence subject to the other provisions of this Part of the Act. 

 (b) The Commission may— 
(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the approved 24-hour community 
residence concerned and such other matters as it considers appropriate having 
regard to its functions under this Part,  
(ii) attach different conditions to the registration of different approved 24-hour 
community residences, and  
(iii) vary, amend or revoke a condition of registration of approved 24-hour 
community residences. 

(c) Conditions imposed under this subsection or amendments and revocations under this 
subsection shall be notified in writing to the registered proprietor and the person in 
charge of the approved 24-hour community residences concerned.  

(4) An application for registration or renewal of registration shall be in a form specified by the 
Commission and shall be accompanied by any fee set out in regulation. 
(5) (a) The Commission may request an applicant for registration or, as the case may be, a 

registered proprietor to furnish it with such information as it considers necessary for the 
purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes information 
to the Commission for the purposes of this Part that is false or misleading in a material 
particular shall be guilty of an offence unless the person concerned shows that, at the 
time the information was furnished to the Commission, he or she was not aware that it 
was false or misleading in a material particular.  

(6) The registered proprietor of the approved 24-hour community residence who proposes to 
carry on the approved 24-hour community residence or immediately after the expiration of the 
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period of registration of the approved 24-hour community residence may apply under 
subsection (1) to the Commission concerned not less than 6 months before such expiration for 
the registration of the approved 24-hour community residence and, if the Commission does not 
notify the registered proprietor before such expiration that it proposes to refuse to register the 
approved 24-hour community residence, it shall register the approved 24-hour community 
residence and its date of registration shall be the day following the day of such expiration.  
(7) A person who wishes to carry on or manage more than one approved 24-hour community 
residence shall make a separate application for the registration, or the renewal of the 
registration, of each approved 24-hour community residence. 
(8) (a) Where the Commission proposes to remove an approved 24-hour community 

residence from the register, to attach a condition to, or amend a condition attached to a 
registration, it shall notify in writing the applicant or the registered proprietor, as the case 
may be, of its proposal and of the reasons for it.  
(b) A person who has been notified of a proposal to refuse to register an approved 24-
hour community residence, to remove an approved 24-hour community residence from 
the register, to attach a condition to, or amend a condition attached to a registration 
may, within 21 days of the receipt of the notification, make representations in writing to 
the Commission and the Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(9) A notification of a proposal of the Commission under subsection (8)— 
(a) shall include a statement that the person concerned may make representations to the 
Commission within 21 days of the receipt by the person concerned of the notification and 
a notification of a decision of the Commission under subsection (8)  
(b) shall include a statement that the person concerned may appeal to the District Court 
under section 65 against the decision within 21 days from the receipt by the person 
concerned of the notification. 

(10) In deciding, whether a condition shall be attached to an approved 24-hour community 
residence, the Commission may, but is not required to, request a Statutory Regulation Report, 
as defined in section (2), containing any relevant information or document in a manner 
specified by the Commission from the approved 24-hour community residence before the 
Commission makes a decision on any condition that they may attach. 
(11) Where an application is made under this section for the registration or renewal of the 
registration of an approved 24-hour community residence, the Commission, if satisfied that the 
person who is the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the approved 
24-hour community residence— 

(a) is a fit person to be the registered proprietor or intended registered proprietor and 
the person in charge or intended person in charge of the approved 24-hour community 
residence, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and  
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(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 

shall grant the application and if not so satisfied shall refuse it. 
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Head 73 – Section 64B – Registration of approved centres community mental 
health services 
Provides for: 

1. The insertion of a new section 64B, titled ‘Registration of approved community mental 
health services’, to read as follows: 
“64B.—(1) (a) The Commission may, on application to it by a person who proposes to 

carry on an approved community mental health service, register or refuse to 
register the approved community mental health service. 
(b) Subject to the provisions of this section, the period of a registration shall be 5 
years from the date of registration. 
(c) Where the Commission registers an approved community mental health service 
it shall issue a certificate of registration to the registered proprietor. 

(2) The Commission shall not— 
(a) refuse to register an approved community mental health service in relation to 
which an application for its registration has been duly made, or 
(b) remove an approved community mental health service from the Register, 
unless— 

(i) it is of opinion that the carrying on of the approved community mental health 
service will not be or is not in compliance with the Regulations, or Rules and 
Codes of Practice prepared by the Commission, or 
(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved community mental health service does not meet the requirements 
of a registered proprietor or a person in charge as provided for in the 
Regulations, or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of 
the approved community mental health service has been convicted of an offence 
under this Act or an offence against the person, or 
(iv) the registered proprietor has failed or refused to furnish the Commission 
with information requested by it pursuant to subsection (5) or has furnished the 
Commission with information that is false or misleading in a material particular, 
or  
(v) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, 
contravened a condition under subsection (3) or section 64(3) or section 64A(3).  

(3) (a) The period of registration shall be five years for an approved community mental 
health service subject to the other provisions of this Part of the Act. 
(b) The Commission may— 

(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the approved community mental 
health service concerned and such other matters as it considers appropriate 
having regard to its functions under this Part,  
(ii) attach different conditions to the registration of different approved 
community mental health services, and  
(iii) vary, amend or revoke a condition of registration of approved community 
mental health services. 
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(c) Conditions imposed under this subsection or amendments and revocations 
under this subsection shall be notified in writing to the registered proprietor and 
the person in charge of the approved community mental health services concerned.  

(4) An application for registration or renewal of registration shall be in a form specified 
by the Commission and shall be accompanied by any fee set out in regulation. 
(5) (a) The Commission may request an applicant for registration or, as the case may 

be, a registered proprietor to furnish it with such information as it considers 
necessary for the purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes 
information to the Commission for the purposes of this Part that is false or 
misleading in a material particular shall be guilty of an offence unless the person 
concerned shows that, at the time the information was furnished to the 
Commission, he or she was not aware that it was false or misleading in a material 
particular.  

(6) The registered proprietor of the approved community mental health service who 
proposes to carry on the approved community mental health service or immediately 
after the expiration of the period of registration of the approved community mental 
health service may apply under subsection (1) to the Commission concerned not less 
than 6 months before such expiration for the registration of the approved community 
mental health service and, if the Commission does not notify the registered proprietor 
before such expiration that it proposes to refuse to register the approved community 
mental health service, it shall register the approved community mental health service 
and its date of registration shall be the day following the day of such expiration.  
(7) A person who wishes to carry on or manage more than one approved community 
mental health service shall make a separate application for the registration, or the 
renewal of the registration, of each approved community mental health service. 
(8) (a) Where the Commission proposes to remove an approved community mental 

health service from the register, to attach a condition to, or amend a condition 
attached to a registration, it shall notify in writing the applicant or the registered 
proprietor, as the case may be, of its proposal and of the reasons for it.  
(b) A person who has been notified of a proposal to refuse to register an approved 
community mental health service, to remove an approved community mental 
health service from the register, to attach a condition to, or amend a condition 
attached to a registration may, within 21 days of the receipt of the notification, 
make representations in writing to the Commission and the Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(9) A notification of a proposal of the Commission under subsection (8)— 
(a) shall include a statement that the person concerned may make representations 
to the Commission within 21 days of the receipt by the person concerned of the 
notification and a notification of a decision of the Commission under subsection (8)  
(b) shall include a statement that the person concerned may appeal to the District 
Court under section 65 against the decision within 21 days from the receipt by the 
person concerned of the notification. 

(10) In deciding, whether a condition shall be attached to an approved community 
mental health service, the Commission may, but is not required to, request an any 
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relevant information or document in a manner specified by the Commission from the 
approved community mental health service before the Commission makes a decision on 
any condition that they may attach. 
(11) Where an application is made under this section for the registration or renewal of 
the registration of an approved community mental health service, the Commission, if 
satisfied that the person who is the registered proprietor or intended registered 
proprietor and the person in charge or intended person in charge who will participate in 
the management of the approved community mental health service— 

(a) is a fit person to be the registered proprietor or intended registered proprietor 
and the person in charge or intended person in charge of the approved community 
mental health service, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and  
(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 

shall grant the application and if not so satisfied shall refuse it.” 
 

Explanatory Notes: 
1. These amendments reflect section 64 (with amendments) in relation to the registration 

of approved community mental health services and in separating the registration 
process into 3 sections (64, 64A and 64B) allows for the introduction of the two new 
categories of mental health facilities in this section and the previous that need to be 
registered and inspected, as per EGR Recommendation 124.  The amendments to 
original section 64 in new section 64 are also reflected here in section 64B and in 
previous section 64A. 

 
New Section 64B 
Registration of approved community mental health services 
64B.—(1) (a) The Commission may, on application to it by a person who proposes to carry on an 

approved community mental health service, register or refuse to register the approved 
community mental health service. 
(b) Subject to the provisions of this section, the period of a registration shall be 5 years 
from the date of registration. 

 (c) Where the Commission registers an approved community mental health service it shall 
issue a certificate of registration to the registered proprietor. 

(2) The Commission shall not— 
(a) refuse to register an approved community mental health service in relation to which 
an application for its registration has been duly made, or 
(b) remove an approved community mental health service from the Register, unless— 

(i) it is of opinion that the carrying on of the approved community mental health 
service will not be or is not in compliance with the Regulations, or Rules and Codes 
of Practice prepared by the Commission, or 
(ii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
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approved community mental health service does not meet the requirements of a 
registered proprietor or a person in charge as provided for in the Regulations, or 
(iii) the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the 
approved community mental health service has been convicted of an offence under 
this Act or an offence against the person, or 
(iv) the registered proprietor has failed or refused to furnish the Commission with 
information requested by it pursuant to subsection (5) or has furnished the 
Commission with information that is false or misleading in a material particular, or  
(v) the registered proprietor has, not more than one year before the date from 
which the registration or removal from the register would take effect, contravened 
a condition under subsection (3) or section 64A(3) or section 64B(3).  

(3) (a) The period of registration shall be five years for an approved community mental health 
service subject to the other provisions of this Part of the Act. 

 (b) The Commission may— 
(i) at the time of registration or subsequently attach to the registration any 
conditions in relation to the carrying on of the approved community mental health 
service concerned and such other matters as it considers appropriate having regard 
to its functions under this Part,  
(ii) attach different conditions to the registration of different approved community 
mental health services, and  
(iii) vary, amend or revoke a condition of registration of approved community 
mental health services. 

(c) Conditions imposed under this subsection or amendments and revocations under this 
subsection shall be notified in writing to the registered proprietor and the person in 
charge of the approved community mental health services concerned.  

(4) An application for registration or renewal of registration shall be in a form specified by the 
Commission and shall be accompanied by any fee set out in regulation. 
(5) (a) The Commission may request an applicant for registration or, as the case may be, a 

registered proprietor to furnish it with such information as it considers necessary for the 
purposes of its functions under this Part.  
(b) A person who, whether in pursuance of a request or otherwise, furnishes information 
to the Commission for the purposes of this Part that is false or misleading in a material 
particular shall be guilty of an offence unless the person concerned shows that, at the 
time the information was furnished to the Commission, he or she was not aware that it 
was false or misleading in a material particular.  

(6) The registered proprietor of the approved community mental health service who proposes 
to carry on the approved community mental health service or immediately after the expiration 
of the period of registration of the approved community mental health service may apply under 
subsection (1) to the Commission concerned not less than 6 months before such expiration for 
the registration of the approved community mental health service and, if the Commission does 
not notify the registered proprietor before such expiration that it proposes to refuse to register 
the approved community mental health service, it shall register the approved community 
mental health service and its date of registration shall be the day following the day of such 
expiration.  
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(7) A person who wishes to carry on or manage more than one approved community mental 
health service shall make a separate application for the registration, or the renewal of the 
registration, of each approved community mental health service. 
(8) (a) Where the Commission proposes to remove an approved community mental health 

service from the register, to attach a condition to, or amend a condition attached to a 
registration, it shall notify in writing the applicant or the registered proprietor, as the case 
may be, of its proposal and of the reasons for it.  
(b) A person who has been notified of a proposal to refuse to register an approved 
community mental health service, to remove an approved community mental health 
service from the register, to attach a condition to, or amend a condition attached to a 
registration may, within 21 days of the receipt of the notification, make representations 
in writing to the Commission and the Commission shall—  

(i) before deciding the matter, take into consideration any representations duly 
made to it under this paragraph in relation to the proposal, and  
(ii) notify the person in writing of its decision and of the reasons for it.  

(9) A notification of a proposal of the Commission under subsection (8)— 
(a) shall include a statement that the person concerned may make representations to the 
Commission within 21 days of the receipt by the person concerned of the notification and 
a notification of a decision of the Commission under subsection (8)  
(b) shall include a statement that the person concerned may appeal to the District Court 
under section 65 against the decision within 21 days from the receipt by the person 
concerned of the notification. 

(10) In deciding, whether a condition shall be attached to an approved community mental 
health service, the Commission may, but is not required to, request any relevant information or 
document in a manner specified by the Commission from the approved community mental 
health service before the Commission makes a decision on any condition that they may attach. 
(11) Where an application is made under this section for the registration or renewal of the 
registration of an approved community mental health service, the Commission, if satisfied that 
the person who is the registered proprietor or intended registered proprietor and the person in 
charge or intended person in charge who will participate in the management of the approved 
community mental health service— 

(a) is a fit person to be the registered proprietor or intended registered proprietor and 
the person in charge or intended person in charge of the approved community mental 
health service, and 
(b) that the application, if for registration, will comply with, or, if for renewal, is in 
compliance with— 

(i) all applicable provisions under this Act, including Regulations, and Rules, 
Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and  
(ii) any other enactment which appears to the Commission to be relevant, and is 
cited to the applicant in writing by the Commission, 

shall grant the application and if not so satisfied shall refuse it. 
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Head 74 – Section 64C – Closure of an approved mental health facility 
Provides for: 

1. The insertion of a new section 64C, titled ‘Closure of an approved mental health facility’, 
to read as follows: 
“64C.—(1) The registered proprietor of an approved inpatient facility or approved 24-
hour community residence or approved community mental health service in which it is 
intended to cease the provision of mental health care and treatment shall inform the 
Commission in writing not later than 3 months before the intended date of cessation of 
provision of mental health services. 
(2) Prior to closure, the registered proprietor of the approved inpatient facility shall 
arrange for the transfer of each involuntary person and intermediate person who 
continues to require treatment to an alternative approved inpatient facility capable of 
providing care and treatment appropriate to the person’s needs and in accordance with 
his or her individual care plan. 
(3) When an involuntary person or intermediate person is transferred from an approved 
inpatient facility due to its closure, the registered proprietor of the approved inpatient 
facility from which the person is being transferred shall ensure that all relevant 
information about the person is provided to the receiving approved inpatient facility. 
(4) A person may be detained in an approved inpatient facility to which he or she has 
been transferred under subsection (2) until the date of the expiration of the order 
pursuant to which he or she was detained in the approved inpatient facility from which 
he or she was transferred. 
(5) The detention of a person in another approved inpatient facility under this section 
shall be deemed for the purposes of this Act to be detention in the approved inpatient 
facility to which he or she was transferred from the date of transfer onwards. 
(6) Where a person is transferred to an approved inpatient facility under subsection (2), 
the clinical director of the approved inpatient facility from which he or she has been 
transferred shall give notice in writing of the transfer to the Commission within 24 hours 
of the transfer having taken place. 
(7) Prior to closure, the registered proprietor shall arrange for the transfer of each 
voluntary person who continues to require treatment to an alternative approved 
inpatient facility or approved 24-hour community residence or approved community 
mental health service capable of providing care and treatment appropriate to the 
person’s needs and in accordance with his or her individual care plan. 
(8) When a voluntary person is transferred from an approved inpatient facility or 
approved 24-hour community residence or approved community mental health service 
to another approved inpatient facility or approved 24-hour community residence or 
approved community mental health service due to the closure of an approved inpatient 
facility or approved 24-hour community residence or approved community mental 
health service, the registered proprietor of the approved inpatient facility or approved 
24-hour community residence or approved community mental health service from 
which the person is being transferred shall ensure that all relevant information about 
the person is provided to the receiving approved inpatient facility or approved 24-hour 
community residence or approved community mental health service. 
(9) The registered proprietor shall continue to provide mental health care and treatment 
for a period of not less than 3 months from the date of serving notice of intention to 
cease the provision of these services pursuant to subsection (1) unless it has agreed in 
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writing with the Commission that it may cease the provision of these services at an 
earlier agreed date. 
(10)  In cases of the temporary closure of an approved inpatient facility or approved 24-
hour community residence or approved community mental health service, all persons 
may be transferred, as appropriate, to another approved inpatient facility or approved 
24-hour community residence or approved community mental health service, in 
accordance with Rules made by the Commission under subsection (11). 
(11) The Commission shall make Rules providing for the temporary transfer of voluntary, 
intermediate and involuntary persons in cases of the temporary closure of an approved 
inpatient facility or approved 24-hour community residence or approved community 
mental health service.” 

 
Explanatory Notes: 

1. Recommendation 152 of the EGR suggests that text in S.I. 551 of 2006 relating to the 
closure of a registered inpatient facility should be included in primary legislation. The 
text of new section 64C above has been adapted from section 36 of S.I. 551 of 2006. 

2. The Commission recommended that the Department provide for circumstances where a 
mental health facility is closed on a temporary basis, and to allow for Rules to be made 
in this regard.  Subsections (10) and (11) provide for this. 

 
New Section 64C: 
Closure of an approved mental health facility 
64C.—(1) The registered proprietor of an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service in which it is intended to 
cease the provision of mental health care and treatment shall inform the Commission in writing 
not later than 3 months before the intended date of cessation of provision of mental health 
services. 
(2) Prior to closure, the registered proprietor of the approved inpatient facility shall arrange for 
the transfer of each involuntary person and intermediate person who continues to require 
treatment to an alternative approved inpatient facility capable of providing care and treatment 
appropriate to the person’s needs and in accordance with his or her individual care plan. 
(3) When an involuntary person or intermediate person is transferred from an approved 
inpatient facility due to its closure, the registered proprietor of the approved inpatient facility 
from which the person is being transferred shall ensure that all relevant information about the 
person is provided to the receiving approved inpatient facility. 
(4) A person may be detained in an approved inpatient facility to which he or she has been 
transferred under subsection (2) until the date of the expiration of the order pursuant to which 
he or she was detained in the approved inpatient facility from which he or she was transferred. 
(5)  The detention of a person in another approved inpatient facility under this section shall be 
deemed for the purposes of this Act to be detention in the approved inpatient facility to which 
he or she was transferred from the date of transfer onwards. 
(6) Where a person is transferred to an approved inpatient facility under subsection (2), the 
clinical director of the approved inpatient facility from which he or she has been transferred 
shall give notice in writing of the transfer to the Commission within 24 hours of the transfer 
having taken place. 
(7) Prior to closure, the registered proprietor shall arrange for the transfer of each voluntary 
person who continues to require treatment to an alternative approved inpatient facility or 
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approved 24-hour community residence or approved community mental health service capable 
of providing care and treatment appropriate to the person’s needs and in accordance with his 
or her individual care plan. 
(8) When a voluntary person is transferred from an approved inpatient facility or approved 24-
hour community residence or approved community mental health service to another approved 
inpatient facility or approved 24-hour community residence or approved community mental 
health service due to the closure of an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service, the registered proprietor 
of the approved inpatient facility or approved 24-hour community residence or approved 
community mental health service from which the person is being transferred shall ensure that 
all relevant information about the person is provided to the receiving approved inpatient 
facility or approved 24-hour community residence or approved community mental health 
service. 
(9) The registered proprietor shall continue to provide mental health care and treatment for a 
period of not less than 3 months from the date of serving notice of intention to cease the 
provision of these services pursuant to subsection (1) unless it has agreed in writing with the 
Commission that it may cease the provision of these services at an earlier agreed date. 
(10)  In cases of the temporary closure of an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service, all persons may be 
transferred, as appropriate, to another approved inpatient facility or approved 24-hour 
community residence or approved community mental health service, in accordance with Rules 
made by the Commission under subsection (11). 
(11) The Commission shall make Rules providing for the temporary transfer of voluntary, 
intermediate and involuntary persons in cases of the temporary closure of an approved 
inpatient facility or approved 24-hour community residence or approved community mental 
health service. 
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Head 75 – Section 64D – Clinical director of approved inpatient facility 
Provides for: 

1. The insertion of a new section 64D, titled ‘Clinical director of approved inpatient 
facility’, to read as follows: 
“64D.—(1) The governing body of each approved inpatient facility shall appoint in 
writing a consultant psychiatrist to be the clinical director of the approved inpatient 
facility. 
(2) Nothing in this section shall be construed as preventing a consultant psychiatrist 
being appointed as the clinical director of the approved inpatient facility and/or of more 
than one approved inpatient facility subject to agreement with the Commission.” 

 
Explanatory Notes: 

1. This section moves former section 71 to Part 5, amends the term ‘approved centre’ to 
read ‘approved inpatient facility’, and includes new wording in subsection (2) that the 
Commission must agree to a clinical director of an approved inpatient facility holding 
the position in more than one facility. 

 
New Section 64D (formerly Section 71 – moved from Part 6 with proposed changes in red 
font): 
Clinical director of approved inpatient facility 
7164D.—(1) The governing body of each approved centre inpatient facility shall appoint in 
writing a consultant psychiatrist to be the clinical director of the centre approved inpatient 
facility. 
(2) Nothing in this section shall be construed as preventing a consultant psychiatrist from being 
appointed as the clinical director of the approved inpatient facility and/or of more than one 
approved centre inpatient facility subject to agreement with the Commission. 
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Chapter 2 – Inspection/Monitoring Process 

 

Head 76 – Section 64E – Functions of Inspector (Section 51 moved from Part 3) 
Provides for: 

1. The insertion of a new Chapter to Part 5, titled ‘Chapter 2 – Inspection/Monitoring 
Process’, which covers new sections 64E, 64F and 64G (original sections 51, 52 and 53 of 
2001 Act with amendments, moved here from Part 3). 

2. The insertion of new section 64E to read as follows: 
“64E.—(1) The principal functions of the Inspector shall be— 

(a) to visit and inspect every approved inpatient facility at least once in each 
registration period of three years, approved 24-hour community residence and 
approved community mental health service at least once in each registration period 
of five years, and to visit and inspect any other premises where mental health 
services are being provided as he or she thinks appropriate, and 
(b) in each year, after the year in which the commencement of this section falls, to 
carry out a review of mental health services in the State and to furnish a report in 
writing to the Commission on— 

(i) the quality of care and treatment given to persons in receipt of mental 
health services, 
(ii) what he or she has ascertained pursuant to any inspections carried out by 
him or her of approved inpatient facilities or approved 24-hour community 
residences or approved community mental health services or other premises 
where mental health services are being provided, 
(iii) the degree and extent of compliance by approved inpatient facilities and 
approved 24-hour community residences and approved community mental 
health services with all applicable provisions under this Act, including 
Regulations, and Rules, Standards and Codes of Practice prepared by the 
Commission under section 33(3)(e), and 
(iv) such other matters as he or she considers appropriate to report on arising 
from his or her review. 

(c) to visit and inspect every approved inpatient facility or approved 24-hour 
community residence or approved community mental health service where an 
initial application for registration has been received by the Commission and produce 
a report regarding its suitability for registration. 
(d) to visit an approved inpatient facility or approved 24-hour community residence 
or approved community mental health service that has applied to be registered or 
to renew its registration, within 6 months of the date of the application and take 
those findings into consideration in relation to the application. 

(2) The Inspector shall have all such powers as are necessary or expedient for the 
performance of his or her functions under this Act including but without prejudice to the 
generality of the foregoing, the following powers: 

(a) to visit and inspect at any time any approved inpatient facility or approved 24-
hour community residence or approved community mental health service and to be 
accompanied on such visit by such consultants or advisers as he or she may consider 
necessary or expedient for the performance of his or her functions, 
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(b) to require any person in such an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service to furnish him 
or her with such information in possession of the person as he or she may 
reasonably require for the purposes of his or her functions and to make available to 
the Inspector any record or other document in his or her power or control that in 
the opinion of the Inspector, is relevant to his or her functions, 
(c) to examine and take copies of, or of extracts from, any record or other 
document made available to him or her as aforesaid or found on the premises, 
(d) to require any person who, in the opinion of the Inspector, is in possession of 
information, or has a record in his or her power or control, that, in the opinion of 
the Inspector, is relevant to the purposes aforesaid to furnish to the Inspector any 
such information or record and, where appropriate, require the person to attend 
before him or her for that purpose, 
(e) to examine and take copies in any form of, or of extracts from any record that, in 
the opinion of the Inspector, is relevant to the review or investigation and for those 
purposes take possession of any such record, remove it from the premises and 
retain it in his or her possession for a reasonable period, and 
(f) to take evidence on oath, or otherwise as required, and for that purpose to 
administer oaths. 

(3) Subject to subsection (4), no enactment or rule of law prohibiting or restricting the 
disclosure or communication of information shall preclude a person from furnishing to 
the Inspector any such information or record, as aforesaid. 
(4) A person to whom a requirement is addressed under this section shall be entitled to 
the same immunities and privileges as a witness in a court.” 

 
Explanatory Notes: 

1. – 2. These amendments were requested by the Commission on its recommendation that 
Part 5 now be divided into three Chapters (1. the Registration Process; 2. the 
Inspection/Monitoring Process; and 3. the Enforcement Process) and that sections 51, 
52 and 52 in Part 3 be moved to this Part under new Chapter 2 as they are more 
appropriate to this Chapter on the inspection and monitoring process.  The amendments 
to original section 51 incorporated in new section 64E update the section in relation to 
the expansion of inspection powers across mental health services as recommended in 
the EGR.  

 
New Section 64E (formerly section 51 – moved from Part 3 with proposed changes in red 
font): 
Functions of Inspector 
5164E.—(1) The principal functions of the Inspector shall be— 

(a) to visit and inspect every approved centre at least once in each year every three year 
period after the year in which the commencement of this section falls and to visit and 
inspect any other premises where mental health services are being provided as he or she 
thinks appropriate approved inpatient facility at least once in each registration period of 
three years, approved 24-hour community residence and approved community mental 
health service at least once in each registration period of five years, and to visit and 
inspect any other premises where mental health services are being provided as he or she 
thinks appropriate, and 
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(b) in each year, after the year in which the commencement of this section falls, to carry 
out a review of mental health services in the State and to furnish a report in writing to the 
Commission on— 

(i) the quality of care and treatment given to persons in receipt of mental health 
services, 
(ii) what he or she has ascertained pursuant to any inspections carried out by him or 
her of approved centres inpatient facilities or approved 24-hour community 
residences or approved community mental health services or other premises where 
mental health services are being provided, 
(iii) the degree and extent of compliance by approved centres registered inpatient 
facilities and other premises where mental health services are being provided with 
any standards and codes of practice prepared by the Commission under sections 
33(3)(e), and 
(iii) the degree and extent of compliance by approved inpatient facilities and 
approved 24-hour community residences and approved community mental health 
services with all applicable provisions under this Act, including Regulations, and 
Rules, Standards and Codes of Practice prepared by the Commission under section 
33(3)(e), and 
(iv) such other matters as he or she considers appropriate to report on arising from 
his or her review. 

(c) to visit and inspect every approved inpatient facility or approved 24-hour community 
residence or approved community mental health service where an initial application for 
registration has been received by the Commission and produce a report regarding its 
suitability for registration. 
(d) to visit an approved inpatient facility or approved 24-hour community residence or 
approved community mental health service that has applied to be registered or to renew 
its registration, within 6 months of the date of the application and take those findings into 
consideration in relation to the application. 

(2) The Inspector shall have all such powers as are necessary or expedient for the performance 
of his or her functions under this Act including but without prejudice to the generality of the 
foregoing, the following powers: 

(a) to visit and inspect at any time any approved centre inpatient facility or other 
premises or approved 24-hour community residence or approved community mental 
health service where mental health services are being provided and to be accompanied 
on such visit by such consultants or advisors advisers as he or she may consider necessary 
or expedient for the performance of his or her functions, 
(b) to require any person in such an approved centre inpatient facility or other premises 
or approved 24-hour community residences or approved community mental health 
services to furnish him or her with such information in possession of the person as he or 
she may reasonably require for the purposes of his or her functions and to make available 
to the Inspector any record or other document in his or her power or control that in the 
opinion of the Inspector, is relevant to his or her functions, 
(c) to examine and take copies of, or of extracts from, any record or other document 
made available to him or her as aforesaid or found on the premises, 
(d) to require any person who, in the opinion of the Inspector, is in possession of 
information, or has a record in his or her power or control, that, in the opinion of the 
Inspector, is relevant to the purposes aforesaid to furnish to the Inspector any such 
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information or record and, where appropriate, require the person to attend before him or 
her for that purpose, 
(e) to examine and take copies in any form of, or of extracts from any record that, in the 
opinion of the Inspector, is relevant to the review or investigation and for those purposes 
take possession of any such record, remove it from the premises and retain it in his or her 
possession for a reasonable period, and 
(f) to take evidence on oath, or otherwise as required, and for that purpose to administer 
oaths. 

(3) Subject to subsection (4), no enactment or rule of law prohibiting or restricting the 
disclosure or communication of information shall preclude a person from furnishing to the 
Inspector any such information or record, as aforesaid. 
(4) A person to whom a requirement is addressed under this section shall be entitled to the 
same immunities and privileges as a witness in a court.  
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Head 77 – Section 64F – Duties of Inspector when making inspection (Section 52 
moved from Part 3) 
Provides for: 

1. The insertion of new section 64F to read as follows: 
“64F.—(1) When making an inspection under section 64E, the Inspector shall— 

(a) see every person in a premises where mental health services are being provided 
whom he or she has been requested to examine by the person himself or herself or 
by any other person, 
(b) see every person in a premises where mental health services are being provided 
the propriety of whose detention he or she has reason to doubt, 
(c) ascertain whether or not due regard is being had, in the carrying on of an 
approved inpatient facility, approved 24-hour community residence or approved 
community mental health service or any other premises where mental health 
services are being provided, to this Act, the relevant Regulations, Rules and Codes 
and the provisions made thereunder, and 
(d) make a report in writing to the Commission in relation to any of the matters 
aforesaid as he or she considers appropriate.” 

 
Explanatory Notes: 

1. This amendment was requested by the Commission on its recommendation that Part 5 
now be divided into three Chapters (1. the Registration Process; 2. the 
Inspection/Monitoring Process; and 3. the Enforcement Process) and that sections 51, 
52 and 52 in Part 3 be moved to this Part under new Chapter 2 as they are more 
appropriate to this Chapter on the inspection and monitoring process.  The amendments 
to original section 52 incorporated in new section 64F update the section in relation to 
the expansion of inspection powers across mental health services as recommended in 
the EGR. 

 
New Section 64F (formerly section 52 – moved from Part 3 with proposed changes in red 
font): 
Duties of Inspector when making inspection 
5264F.—(1) When making an inspection under section 5164E, the Inspector shall— 

(a) see every resident (within the meaning of Part 5) person in a premises where mental 
health services are being provided whom he or she has been requested to examine by the 
resident person himself or herself or by any other person, 
(b) see every patient person in a premises where mental health services are being 
provided the propriety of whose detention he or she has reason to doubt, 
(c) ascertain whether or not due regard is being had, in the carrying on of an approved 
centre inpatient facility, approved 24-hour community residence or approved community 
mental health service or any other premises where mental health services are being 
provided, to this Act, the relevant Regulations, Rule and Codes and the provisions made 
thereunder, and 
(d) ascertain whether any regulations made under section 66, any rules made under 
sections 59 and 69 and the provisions of Part 4 are being complied with, and the Inspector 
shall make a report in writing to the Commission in relation to any of the matters 
aforesaid as he or she considers appropriate.  
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Head 78 – Section 64G – Penalty for obstruction of Inspector (Section 53 moved 
from Part 3) 

Provides for: 
1. The insertion of new section 64G to read as follows: 

“64G.—(1) A person who— 
(a) obstructs or interferes with the Inspector while he or she is exercising any power 
conferred by or under this Act, or 
(b) fails to give any information within his or her knowledge reasonably required by 
the Inspector in the course of carrying out his or her duties, 
shall be guilty of an offence under this section and shall be liable on summary 
conviction thereof to a fine not exceeding £1,500 €5,000 or to imprisonment for a 
term not exceeding 12 months or to both.” 

 
Explanatory Notes: 

1. This amendment was requested by the Commission on its recommendation that Part 5 
now be divided into three Chapters (1. the Registration Process; 2. the 
Inspection/Monitoring Process; and 3. the Enforcement Process) and that sections 51, 
52 and 52 in Part 3 be moved to this Part under new Chapter 2 as they are more 
appropriate to this Chapter on the inspection and monitoring process.  The amendment 
to original section 52 incorporated in new section 64G updates the amount of the fine 
under this section. 

 
New Section 64G (formerly section 53 – moved from Part 3 with proposed changes in red 
font): 
Penalty for obstruction of Inspector 
5364G.—(1) A person who— 

(a) obstructs or interferes with the Inspector while he or she is exercising any power 
conferred by or under this Act, or 
(b) fails to give any information within his or her knowledge reasonably required by the 
Inspector in the course of carrying out his or her duties, 
shall be guilty of an offence under this section and shall be liable on summary conviction 
thereof to a fine not exceeding £1,500 €5,000 or to imprisonment for a term not 
exceeding 12 months or to both. 

  



205 
 

Chapter 3 - Enforcement Process 
 

Head 79 – Section 65 – Appeals 
Provides for: 

1. The insertion of a new Chapter to Part 5, titled ‘Chapter 3 – Enforcement Process’, which 
covers sections 65, 65A, 66, 67 and 68. 

2. The deletion of section 65 and its replacement with the following: 
“65.—(1) A person, being the registered proprietor or, as the case may be, the person 
intending to be the registered proprietor, of an approved inpatient facility or approved 
24-hour community residence or approved community mental health service, may 
appeal to the District Court against a decision of the Commission to refuse to register 
the approved inpatient facility or approved 24-hour community residence or approved 
community mental health service, to remove the approved inpatient facility or approved 
24-hour community residence or approved community mental health service from the 
register or to attach a condition, or to amend a condition attached, to the registration of 
the approved inpatient facility or approved 24-hour community residence or approved 
community mental health service and such an appeal shall be brought within 21 days of 
the receipt by the person of the notification of a decision under section 64, 64A or 64B.  
The court may determine that the decision of the Commission is correct or may direct 
the Commission, as may be appropriate, to register, or to restore the registration of, the 
approved inpatient facility or approved 24-hour community residence or approved 
community mental health service, or to withdraw the condition or the amendment to a 
condition, to attach a specified condition to the registration or to make a specified 
amendment to a condition of the registration. 
(2) The jurisdiction conferred on the District Court by this section shall be exercised by 
the judge of the District Court for the time being assigned to the district court district in 
which the approved inpatient facility or approved 24-hour community residence or 
approved community mental health service concerned is situated. 
(3) A decision of the District Court under this section on a question of fact shall be final. 
(4) Where a notification of a decision specified in subsection (1) (other than a decision to 
refuse to register an approved inpatient facility or approved 24-hour community 
residence or approved community mental health service which was not registered or 
deemed to be registered at the time of the relevant application for registration) is given 
under section 64, 64A or 64B, then— 

(a) during such period from such notification (not being less than 21 days) as the 
Commission considers reasonable and specifies in the notification, the approved 
inpatient facility or approved 24-hour community residence or approved 
community mental health service shall be treated as if the decision had not been 
made, and 
(b) if an appeal against the decision is brought under this section, during— 

(i) the period from the end of the period aforesaid until the determination or 
withdrawal of the appeal or any appeal therefrom or from any such appeal, 
and 
(ii) such further period (if any) as the court concerned considers reasonable 
and specifies in its decision, 
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the approved inpatient facility or approved 24-hour community residence or 
approved community mental health service shall be treated for the purposes of 
sections 64, 64A and 64B as if the appeal had been upheld. 

(5) The Commission shall have liberty to apply to the District Court in relation to 
subsection (4) at any time in the event there is an issue concerning the safety of any 
persons at the relevant approved inpatient facility or approved 24-hour community 
residence or approved community mental health service that requires to be addressed 
prior to the hearing of the appeal and or the final determination of the appeal.  The 
District Court may make such interim orders as it deems fit in relation to any such 
applications. 
(6) The Commission shall be given notice of an appeal under this section and shall 
be entitled to appear, be heard and adduce evidence on the hearing of the appeal.” 
 

Explanatory Notes: 
1. Amendments to Section 65 will assist patients, services and the Commission as 

regulator, as they set out all the steps in the Enforcement Process.  The Commission 
recommended that Part 5 now be divided into three Chapters (1. the Registration 
Process; 2. the Inspection/Monitoring Process; and 3. the Enforcement Process).  The 
reference to ‘revoke’ has been removed as the Commission should be able to revoke a 
condition once the approved inpatient facility is deemed to be in compliance.  Other 
amendments reflect EGR Recommendation 146 that ‘approved centre’ should be 
renamed and also incorporate the other two categories of mental health facilities that 
need to be registered as per EGR Recommendation 124.  New subsection 65(5) puts on a 
statutory basis the option of the Commission seeking interim orders to safeguard 
persons as may be required. While this may be allowed by the existing District Court 
Rules, as per the Commission’s request, we are including an express provision in the 
legislation to this effect with the key aim of safeguarding patients. 

 
Current Section 65 (with proposed changes in red font): 
65.—(1) A person, being the registered proprietor or, as the case may be, the person intending 
to be the registered proprietor, of an approved centre inpatient facility or approved 24-hour 
community residence or approved community mental health service, may appeal to the District 
Court against a decision of the Commission to refuse to register the centre approved inpatient 
facility or approved 24-hour community residence or approved community mental health 
service, to remove the centre approved inpatient facility or approved 24-hour community 
residence or approved community mental health service from the register or to attach a 
condition, or to amend or revoke a condition attached, to the registration of the centre 
approved inpatient facility or approved 24-hour community residence or approved community 
mental health service and such an appeal shall be brought within 21 days of the receipt by the 
person of the notification of the a decision under section 64, 64A or 64B. and that court may, as 
it thinks proper, confirm the decision or The court may determine that the decision of the 
Commission is correct or may direct the Commission, as may be appropriate, to register, or to 
restore the registration of, the centre approved inpatient facility or approved 24-hour 
community residence or approved community mental health service, or to withdraw the 
condition or the amendment to or revocation of a condition, to attach a specified condition to 
the registration or to make a specified amendment to a condition of the registration. 



207 
 

(2) The jurisdiction conferred on the District Court by this section shall be exercised by the 
judge of the District Court for the time being assigned to the district court district in which the 
centre approved inpatient facility or approved 24-hour community residence or approved 
community mental health service concerned is situated. 
(3) A decision of the District Court under this section on a question of fact shall be final. 
(4) Where a notification of a decision specified in subsection (1) (other than a decision to refuse 
to register a centre an approved inpatient facility or approved 24-hour community residence or 
approved community mental health service which was not registered or deemed to be 
registered at the time of the relevant application for registration) is given under section 64, 64A 
or 64B, then— 

(a) during such period from such notification (not being less than 21 days) as the 
Commission considers reasonable and specifies in the notification, the centre approved 
inpatient facility or approved 24-hour community residence or approved community 
mental health service shall be treated as if the decision had not been made and, if the 
decision was to refuse an application under paragraph (a) of section 64(10) for 
registration, be treated as if it had been registered and the registration had attached to it 
any conditions attached to the relevant registration that had ceased by virtue of 
subparagraph (i) of the said paragraph (a), and 
(b) if an appeal against the decision is brought under this section, during— 

(i) the period from the end of the period aforesaid until the determination or 
withdrawal of the appeal or any appeal therefrom or from any such appeal, and 
(ii) such further period (if any) as the court concerned considers reasonable and 
specifies in its decision, 
the centre approved inpatient facility or approved 24-hour community residence or 
approved community mental health service shall— 

(I) be treated for the purposes of sections 64, 64A and 64B as if the appeal had 
been upheld, and 
(II) if the appeal was against a decision of the Commission to refuse an 
application under paragraph (a) of section 64(10) for registration, be treated 
as if the registration had attached to it any conditions attached to the relevant 
registration that had ceased by virtue of subparagraph (i) of the said 
paragraph (a). 

(5) The Commission shall have liberty to apply to the District Court in relation to subsection (4) 
at any time in the event there is an issue concerning the safety of any persons at the relevant 
approved inpatient facility or approved 24-hour community residence or approved community 
mental health service that requires to be addressed prior to the hearing of the appeal and or 
the final determination of the appeal.  The District Court may make such interim orders as it 
deems fit in relation to any such applications. 
(56) The Commission shall be given notice of an appeal under this section and shall 
be entitled to appear, be heard and adduce evidence on the hearing of the appeal. 
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Head 80 – Section 65A – Enforcement 
Provides for: 
1. The insertion of a new section 65A, titled ‘Enforcement’, to read as follows: 

“65A.—(1) In the event of a breach of conditions attached by the Commission to the 
registration of an approved inpatient facility, or approved 24-hour community residence 
or approved community mental health service, the Commission may apply to the 
District Court for an order directing the proprietor and the person in charge to comply 
with the conditions attached to the registration of the approved inpatient facility or 
approved 24-hour community residence or approved community mental health service 
and the order shall— 

(i) detail the remedial action to be taken and, if appropriate, specify the nature or 
details of such remedial action, 
(ii) specify a time limit by which the remedial action is to be completed,  
(iii) any such penalties for non-compliance with the order the Court may consider 
appropriate, and 
(iv) detail such other requirement, if any, as the Court may consider appropriate. 

(2) An application under subsection (1) shall be made to the District Court judge 
assigned to the district in which the approved inpatient facility or approved 24-hour 
community residence or approved community mental health service is located. 
(3) An application under subsection (1) shall be made on notice to the registered 
proprietor and the person in charge of the relevant approved inpatient facility or 
approved 24-hour community residence or approved community mental health service. 
(4) Conditions imposed by order of the District Court under this section shall be deemed 
to be conditions of registration and effective immediately, or from a date specified in 
the order, whichever is specified by the Court. 
(5) The Commission may remove an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service from the register 
which does not comply with an order under this section.” 
 

Explanatory Notes: 
1. The section has been inserted to allow for the Mental Health Commission to seek orders 

from the court in relation to approved inpatient facilities, approved community 
residences and approved community mental health services that are noncompliant with 
the relevant regulations of these services. The Mental Health Commission asked that a 
new section on enforcement be included in the updated legislation as, under the Mental 
Health Acts, 2001-2018, the main tool to enforce compliance is the threat of closure of a 
service. Providing such orders will allow the Commission to enforce compliance with 
regulations without necessarily escalating to closure of a service. 

2. The provisions set out in this section were modelled on similar enforcement provisions 
in the Health Act 2007 (section 58) and the Food Safety Authority of Ireland Act 1998 
(section 52). 

3. Subsection 5 is adapted from section 64(4) of the 2001 Act, and updated to reflect the 
inclusion of an enforcement order as set out in this section. 
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New Section 65A: 
Enforcement  
65A.—(1) In the event of a breach of conditions attached by the Commission to the registration 
of an approved inpatient facility, or approved 24-hour community residence or approved 
community mental health service, the Commission may apply to the District Court for an order 
directing the proprietor and the person in charge to comply with the conditions attached to the 
registration of the approved inpatient facility or approved 24-hour community residence or 
approved community mental health service and the order shall— 

(i) detail the remedial action to be taken and, if appropriate, specify the nature or 
details of such remedial action, 
(ii) specify a time limit by which the remedial action is to be completed,  
(iii) any such penalties for non-compliance with the order the Court may consider 
appropriate, and 
(iv) detail such other requirement, if any, as the Court may consider appropriate. 

(2) An application under subsection (1) shall be made to the District Court judge assigned to the 
district in which the approved inpatient facility or approved 24-hour community residence or 
approved community mental health service is located. 
(3) An application under subsection (1) shall be made on notice to the registered proprietor and 
the person in charge of the relevant approved inpatient facility or approved 24-hour 
community residence or approved community mental health service. 
(4) Conditions imposed by order of the District Court under this section shall be deemed to be 
conditions of registration and effective immediately, or from a date specified in the order, 
whichever is specified by the Court. 
(5) The Commission may remove a centre an approved inpatient facility or approved 24-hour 
community residence or approved community mental health service from the register which 
does not comply with an order under this section. 
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Head 81 – Section 65B – Ex parte applications to District Court 
Provides for: 
1. The insertion of a new section 65B, titled ‘Ex parte applications to District Court’, to read 
as follows: 

“65B.—(1) If the Commission has reasonable grounds to believe that there is a risk to 
the life, or a serious risk to the health or welfare, of a person or persons resident in an 
approved inpatient facility or approved 24-hour community residence or approved 
community mental health service because of any act, omission, failure to act or 
negligence on the part of the registered proprietor and the person in charge, the 
Commission may apply ex parte to the District Court for an order to enforce the decision 
to— 

(i) cancel the registration of or temporarily close the approved inpatient facility or 
approved 24-hour community residence or approved community mental health 
service, 
(ii) vary any condition of the registration of the approved inpatient facility or 
approved 24-hour community residence or approved community mental health 
service, or  
(iii) attach an additional condition to the registration of the approved inpatient 
facility or approved 24-hour community residence or approved community mental 
health service. 

(2) Notice of an application for a final determination of the matters that are the subject 
of the application must be given by the Commission to the registered provider and the 
person in charge. 
(3) The District Court, on hearing an application under this section, may make an 
order— 

(a) in the terms sought by the Commission in the application, or 
(b) in other terms as the Court considers appropriate. 

(4) An application under subsection (1) shall be made to the District Court judge 
assigned to the district in which the approved inpatient facility or approved 24-hour 
community residence or approved community mental health service is located.” 
 

Explanatory Notes: 
1. This section has been inserted to allow for the Mental Health Commission to apply to 

the District Court to enforce a decision, ex parte, on the grounds set out in subsection 
(1). 

 
New Section 65B: 
Ex parte applications to District Court 
65B.—(1) If the Commission has reasonable grounds to believe that there is a risk to the life, or 
a serious risk to the health or welfare, of a person or persons resident in an approved inpatient 
facility or approved 24-hour community residence or approved community mental health 
service because of any act, omission, failure to act or negligence on the part of the registered 
proprietor and the person in charge, the Commission may apply ex parte to the District Court 
for an order to enforce the decision to— 

(i) cancel the registration of or temporarily close the approved inpatient facility or 
approved 24-hour community residence or approved community mental health service, 
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(ii) vary any condition of the registration of the approved inpatient facility or approved 
24-hour community residence or approved community mental health service, or  
(iii) attach an additional condition to the registration of the approved inpatient facility or 
approved community 24-hour residence or approved community mental health service. 

(2) Notice of an application for a final determination of the matters that are the subject of the 
application must be given by the Commission to the registered provider and the person in 
charge. 
(3) The District Court, on hearing an application under this section, may make an order— 

(a) in the terms sought by the Commission in the application, or 
(b) in other terms as the Court considers appropriate. 

(4) An application under subsection (1) shall be made to the District Court judge assigned to the 
district in which the approved inpatient facility or approved 24-hour community residence or 
approved community mental health service is located. 
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Head 82 – Section 66 – Regulations in relation to approved centres mental 
health facilities 
Provides for: 

1. The substitution in the title of section 66 of ‘centres’ with ‘mental health facilities’. 
2. The substitution in subsection 66(1) of ‘for the purpose of ensuring proper standards’ 

with ‘make Regulations’, the substitution of ‘centres’ with ‘all matters relating to the 
registration, operation and management of an approved inpatient facility or approved 
24-hour community residence or approved community mental health service and all 
related matters of enforcement (to include but not limited to orders made under section 
65A and prosecution)’, and the deletion of ‘, including adequate and suitable 
accommodation, food and care for residents while being maintained in centres, and the 
proper conduct of centres, make such regulations as he or she thinks appropriate in 
relation to centres’. 

3. The deletion of subsection 66(2) and its replacement with the following: 
“(2) Without prejudice to the generality of subsection (1), regulations under this section 
may include, but shall not be limited to prescribing requirements as to: 

(a) the registration of an approved inpatient facility or an approved 24-hour 
community residence or an approved community mental health service to include 
matters relating to the criteria to be a registered proprietor, nominee of a 
registered proprietor, person in charge [etc]. 
(b) the maintenance, care and welfare of all persons receiving treatment, 
(c) the staffing including requirements as to the qualifications of members of staff 
and the training of such staff as required,  
(d) the design, maintenance, repair, cleaning and cleanliness, ventilation, heating 
and lighting of the premises, 
(e) the accommodation provided, 
(f) the establishment and maintenance of a register of all persons receiving 
treatment, 
(g) the records to be kept and for the examination and copying of any such records 
or of extracts therefrom by the Inspector, 
(h) the development and implementation of care plans, so far as practicable in 
consultation with each person, including the setting of appropriate goals,  
(i) the information to be provided to the Inspector, 
(j) the care and welfare of all persons, and 
(k) the enforcement and execution of the regulations by the Commission.” 

4. The substitution in subsection 66(3)(a) of ‘a centre’ with ‘an approved inpatient facility 
or approved 24-hour community residence or approved community mental health 
service’. 

5. The substitution in subsection 66(4)(a) of ‘, on the application of the Commission, 
brought not more than 6 months after the conviction or, in the case of’ with ‘declare 
that the person shall be disqualified from carrying on an approved inpatient facility or 
approved 24-hour community residence or approved community mental health service 
subject to’, the substitution of ‘it’ after ‘determination of’ with ‘the appeal’, and the 
deletion of ‘or the withdrawal of any such appeal therefrom, by order declare that the 
person shall be disqualified during such period as may be specified in the order from 
carrying on the centre to which the conviction related or, at the discretion of that Court, 
any centre’. 
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6. The substitution in subsection 66(4)(b) of ‘the centre specified in the order or, if the 
order so specifies, any centre’ with ‘an approved inpatient facility or an approved 24-
hour community residence or an approved community mental health service’. 

7. The insertion in subsection 66(5) of ‘his or her regulatory’ after ‘performance of’, the 
deletion of ‘under the regulations’, and the deletion of ‘under such regulations’. 

8. The insertion of a new subsection 66(6) to read as follows: 
‘(6) Regulations made by the Minister under this section shall apply, as appropriate, to 
designated centres, (within the meaning of the Criminal Law (Insanity) Act 2006), which 
have already been registered as approved centres.’ 

9. The insertion of a new subsection 66(7) to read as follows: 
‘(7) The Minister, in consultation with relevant Ministers, may make regulations that 
apply only to the Central Mental Hospital, or to designated centres, (within the meaning 
of the Criminal Law (Insanity) Act 2006), which have already been registered as 
approved centres, and which shall apply to all persons detained in the Central Mental 
Hospital, or as the case may be, a designated centre (within the meaning of the Criminal 
Law (Insanity) Act 2006).’ 
 

Explanatory Notes: 
1. This amendment updates the title of the section to take account of the renaming of 

approved centres under EGR Recommendation 146 and also incorporates the other two 
categories of mental health facilities that need to be registered and inspected, as per 
Recommendation 124. 

2. These amendments follow on from EGR Recommendation 125 that regulations should 
be underpinned by way of primary legislation and also Recommendations 124 and 146, 
incorporating the three categories of mental health facilities that need to be 
registered/inspected/monitored and that ‘approved centre’ should be renamed. 

3. This reflects amendments to the regulations required under this section to allow for the 
introduction of the different sanctions required for failure to comply with registration 
conditions, inspection/monitoring conditions, improvement notices and enforcement 
notices.   

4. This amendment takes account of the renaming of approved centres under EGR 
Recommendation 146 and also incorporates the other two categories of mental health 
facilities that need to be registered and inspected, as per Recommendation 124. 

5. This amendment allows for the disqualification of a person from running an approved 
mental health facility where they have been convicted of an offence under this section. 

6. This amendment takes account of the renaming of approved centres under EGR 
Recommendation 146 and also incorporates the other two categories of mental health 
facilities that need to be registered and inspected, as per Recommendation 124. 

7. This amendment ensures that the functions of the Commission are regulatory. 
8. The HSE has requested that the Department make explicit in primary legislation that 

Regulations made under the Mental Health Act apply to persons detained in the Central 
Mental Hospital under the Criminal Law (Insanity) Act 2006 as they do under the Mental 
Health Act 2001. 

9. This provision allows for Regulations to be made specifically for designated centres, 
including the Central Mental Hospital, which may need additional provisions in 
Regulations considering the unique treatment needs of its residents. Currently the 
Central Mental Hospital is the only designated centre within the meaning of the Criminal 
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Law (Insanity) Act 2006, but two more are planned for the Portrane campus, so this 
subsection provides for Regulations to be made for designated centres other than the 
Central Mental Hospital. 

 
Current Section 66 (with proposed changes in red font): 
66.—(1) The Minister shall, after consultation with the Commission, for the purpose of ensuring 
proper standards  make regulations in relation to centres all matters relating to the registration, 
operation and management of an approved inpatient facility or approved 24-hour community 
residence or approved community mental health service and all related matters of enforcement 
(to include but not limited to orders made under section 65A and prosecution), including 
adequate and suitable accommodation, food and care for residents while being maintained in 
centres, and the proper conduct of centres, make such regulations as he or she thinks 
appropriate in relation to centres. 
(2) Without prejudice to the generality of subsection (1), regulations under this section may— 

(a) prescribe requirements as to the maintenance, care and welfare of residents, 
(b) prescribe requirements as to the staffing including requirements as to the suitability of 
members of staff of centres, 
(c) prescribe requirements as to the design, maintenance, repair, cleaning and cleanliness, 
ventilation, heating and lighting of centres, 
(d) prescribe requirements as to the accommodation provided in centres, 
(e) prescribe requirements as to the establishment and maintenance of a register of 
residents, 
(f) prescribe requirements as to the records to be kept in centres and for the examination 
and copying of any such records or of extracts therefrom by the Inspector, 
(g) prescribe requirements as to the drawing up and carrying out by centres, so far as 
practicable in consultation with each resident, of an individual care plan for that resident, 
including the setting of appropriate goals, 
(h) prescribe requirements as to the information to be provided to the Inspector, 
(i) provide for the enforcement and execution of the regulations by the Commission. 

(2) Without prejudice to the generality of subsection (1), regulations under this section may 
include, but shall not be limited to prescribing requirements as to: 

(a) the registration of an approved inpatient facility or an approved 24-hour community 
residence or an approved community mental health service to include matters relating to 
the criteria to be a registered proprietor, nominee of a registered proprietor, person in 
charge [etc]. 
(b) the maintenance, care and welfare of all persons receiving treatment, 
(c) the staffing including requirements as to the qualifications of members of staff and the 
training of such staff as required,  
(d) the design, maintenance, repair, cleaning and cleanliness, ventilation, heating and 
lighting of the premises, 
(e) the accommodation provided, 
(f) the establishment and maintenance of a register of all persons receiving treatment, 
(g) the records to be kept and for the examination and copying of any such records or of 
extracts therefrom by the Inspector, 
(h) the development and implementation of care plans, so far as practicable in 
consultation with each person, including the setting of appropriate goals,  
(i) the information to be provided to the Inspector, 
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(j) the care and welfare of all persons, and 
(k) the enforcement and execution of the regulations by the Commission. 

(3) (a) Where, in relation to a centre an approved inpatient facility or an approved 24-hour 
community residence or an approved community mental health service, there is a failure 
or refusal to comply with a provision of the regulations, the registered proprietor shall be 
guilty of an offence. 
(b) A person who fails or refuses to comply with a provision of the regulations shall be 
guilty of an offence. 

(4)  (a) Where a person is convicted of an offence under this section, the Circuit Court may, on 
the application of the Commission, brought not more than 6 months after the conviction 
or, in the case of declare that the person shall be disqualified from carrying on an 
approved inpatient facility or approved 24-hour community residence or approved 
community mental health service subject to an appeal against the conviction, the final 
determination of it the appeal or of any further appeal (if it is a determination affirming 
the conviction) or the withdrawal of any such appeal therefrom, by order declare that the 
person shall be disqualified during such period as may be specified in the order from 
carrying on the centre to which the conviction related or, at the discretion of that Court, 
any centre. 
(b) A person in respect of whom an order is made under this subsection shall not during 
the period specified in the order carry on an approved inpatient facility or an approved 
24-hour community residence or an approved community mental health service the 
centre specified in the order or, if the order so specifies, any centre. 
(c) A person who contravenes paragraph (b) shall be guilty of an offence. 
(d) Notice of an application under this subsection shall be given to the person convicted 
of the offence concerned and he or she shall be entitled to appear, be heard and adduce 
evidence on the hearing of the application. 
(e) The jurisdiction conferred on the Circuit Court by this subsection shall be exercised by 
the judge of the Circuit Court for the time being assigned to the circuit in which the 
premises concerned are situated. 

(5) A person who wilfully obstructs or interferes with the Inspector in the performance of his or 
her regulatory functions under the regulations or who fails or refuses to comply with a 
requirement of the Inspector under such regulations shall be guilty of an offence. 
(6) Regulations made by the Minister under this section shall apply, as appropriate, to 
designated centres, (within the meaning of the Criminal Law (Insanity) Act 2006), which have 
already been registered as approved centres. 
(7) The Minister, in consultation with relevant Ministers, may make regulations that apply only 
to the Central Mental Hospital, or to designated centres, (within the meaning of the Criminal 
Law (Insanity) Act 2006), which have already been registered as approved centres, and which 
shall apply to all persons detained in the Central Mental Hospital, or as the case may be, a 
designated centre (within the meaning of the Criminal Law (Insanity) Act 2006).  
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Head 83 – Section 67 – Restriction on admission of patients persons 
Provides for: 

1. The substitution in the title of section 67 of ‘patients’ with ‘persons’. 
2. The substitution in subsection 67(1) of ‘12’ with ‘13B’, and the substitution of ‘suffering 

from a mental disorder’ with ‘who fulfils the criteria for involuntary admission as set out 
in section 8’. 

3. The substitution in subsection 67(2) of ‘a centre’ with ‘an approved inpatient facility’, 
and the substitution of ‘centre’ with ‘approved inpatient facility’. 

 
Explanatory Notes: 

1. The amendment replaces the term ‘patients’ with ‘persons’ as patient is no longer used 
in the Act. 

2. This amendment reflects EGR Recommendations 3 and 4 that the definition of mental 
disorder should be separated from the criteria for detention.  

3. This amendment takes account of the renaming of approved centres under EGR 
Recommendation 146. 

 
Head 58 – Revised Section 67 with proposed amendments 
67.—(1) Subject to sections 123B and 22, a person suffering from a mental disorder who fulfils 
the criteria for involuntary admission as set out in section 8 shall not be detained in any place 
other than an approved centre inpatient facility. 
(2) Where, in relation to a centre an approved inpatient facility, there is a contravention of this 
section, the person carrying on the centre approved inpatient facility shall be guilty of an 
offence. 
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Head 84 – Section 68 – Penalties under Part 5 
Provides for: 

1. The substitution in subsection 68(a) of ‘£1,500’ with ‘€5,000’. 
2. The substitution in subsection 68(b) of ‘2’ with ‘5’ and the substitution of ‘£50,000’ with 

‘€50,000’. 
 
Explanatory Notes: 

1. – 2. The amount of the fines applicable under this section have been updated from the 
2001 figure. 

  
Head 59 – Revised Section 68 with proposed amendments 
68.—A person guilty of an offence under this Part shall be liable— 
(a) on summary conviction, to a fine not exceeding £1,500 €5,000 or to imprisonment for a 
term not exceeding 12 months or to both, 
(b) on conviction on indictment, to a fine not exceeding £50,000 €50,000 or to imprisonment 
for a term not exceeding 25 years or to both. 
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PART 6 – Miscellaneous Restrictive Practices 
 

Head 85 – Section 69 – Bodily restraint and Seclusion 
Provides for: 

1. The substitution of the title of Part 6 ‘Miscellaneous’ with ‘Restrictive Practices’. 
2. The substitution of the title of section 69 ‘Bodily restraint’ with ‘Seclusion’. 
3. The deletion of the current section 69 and its replacement with the following: 

“69.—(1) A person shall not be placed in seclusion, whereby a person is placed in any 
room in which he or she cannot leave freely, unless such seclusion is determined, in 
accordance with the rules made under subsection (2), to prevent the person from 
injuring himself or herself or others and unless the seclusion complies with such rules. 
(2) The Commission shall make rules providing for the use of seclusion on a person. 
(3) Seclusion should be used only in exceptional circumstances, where there is no safe 
alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of seclusion, and each 
use of seclusion shall be recorded in the register, and on the person’s clinical file, in 
addition to any other information required by the Commission, as set out in the 
Commission’s rules made under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and 
persons detained in the Central Mental Hospital or in a designated centre (within the 
meaning of the Criminal Law (Insanity) Act 2006), but does not include voluntary 
persons. 
(6) A person who contravenes this section or a rule made under this section shall be 
guilty of an offence and shall be liable on summary conviction to a fine not exceeding 
€5,000.” 

 
Explanatory Notes: 

1. Original Part 6 of the Act has now been separated into 2 parts; “Part 6 – Restrictive 
Practices” and “Part 7 – Miscellaneous”. Part 6 now covers Section 69 “Seclusion”, 
Section 69A “Mechanical Restraint”, Section 69B “Physical Restraint” and Section 69C 
“Chemical Restraint”. 

2. Subsections (3) and (4) were included as additional safeguards in primary legislation 
were recommended by submissions received in the March 2021 public consultation. 

3. – 4. Seclusion, and rules governing its use, were already included under section 69 of the 
2001 Act. In their observations on the initial draft heads, the Mental Health Commission 
recommended that all restrictive practices used on persons detained under the 2001 Act 
should be included as separate sections, under a discrete Part of the updated Act.  

4. Subsection (5) states that restrictive practices are not to be used on voluntary persons 
but does extend the Rules governing seclusion to persons detained in the Central 
Mental Hospital or other designated centre. 

 
Current Section 69 (with proposed changes in red font): 
69.—(1) A person shall not place a patient in seclusion or apply mechanical means of bodily 
restraint to the patient unless such seclusion or restraint is determined, in accordance with the 
rules made under subsection (2), to be necessary for the purposes of treatment or to prevent 
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the patient from injuring himself or herself or others and unless the seclusion or restraint 
complies with such rules. 
(2) The Commission shall make rules providing for the use of seclusion and mechanical means 
of bodily restraint on a patient. 
(3) A person who contravenes this section or a rule made under this section shall be guilty of an 
offence and shall be liable on summary conviction to a fine not exceeding £1,500. 
69.—(1) A person shall not be placed in seclusion, whereby a person is placed in any room in 
which he or she cannot leave freely, unless such seclusion is determined, in accordance with 
the rules made under subsection (2), to prevent the person from injuring himself or herself or 
others and unless the seclusion complies with such rules. 
(2) The Commission shall make rules providing for the use of seclusion on a person. 
(3) Seclusion should be used only in exceptional circumstances, where there is no safe 
alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of seclusion, and each use of 
seclusion shall be recorded in the register, and on the person’s clinical file, in addition to any 
other information required by the Commission, as set out in the Commission’s rules made 
under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and persons 
detained in the Central Mental Hospital or in a designated centre (within the meaning of the 
Criminal Law (Insanity) Act 2006), but does not include voluntary persons. 
(6) A person who contravenes this section or a rule made under this section shall be guilty of an 
offence and shall be liable on summary conviction to a fine not exceeding €5,000. 
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Head 86 – Section 69A – Mechanical restraint 
Provides for: 

1. The insertion of new section 69A, titled ‘Mechanical restraint’, to read as follows: 
“69A.—(1) A person shall not apply mechanical means of bodily restraint to a person, 
whereby a mechanical device restricts a person’s freedom of movement or access to 
their own body, unless such restraint is determined, in accordance with the rules made 
under subsection (2), for the purposes of treatment or to prevent the person from 
injuring himself or herself or others and unless the mechanical restraint complies with 
such rules. 
(2) The Commission shall make rules providing for the application of mechanical 
restraint on a person. 
(3) Mechanical restraint should be used only in exceptional circumstances, where there 
is no safe alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of mechanical 
restraint, and each use of mechanical restraint shall be recorded in the register, and on 
the person’s clinical file, in addition to any other information required by the 
Commission, as set out in the Commission’s rules made under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and 
persons detained in the Central Mental Hospital or in a designated centre (within the 
meaning of the Criminal Law (Insanity) Act 2006), but does not include voluntary 
persons. 
(6) A person who contravenes this section or a rule made under this section shall be 
guilty of an offence and shall be liable on summary conviction to a fine not exceeding 
€5,000.” 

 
Explanatory Notes: 

1. Mechanical constraint, and rules governing its use, were already included under Section 
69 of the 2001 Act. In their observations on the initial draft heads, the Mental Health 
Commission recommended that all restrictive practices used on persons detained under 
the 2001 Act should be included as separate sections, under a discrete Part of the 
updated Act.  

2. Subsections (3) and (4) were included as additional safeguards in primary legislation 
were recommended by submissions received in the March 2021 public consultation. 

3. Subsection (5) states that restrictive practices are not to be used on voluntary persons 
but does extend the Rules governing mechanical restraint to persons detained in the 
Central Mental Hospital or other designated centre. 

 
New Section 69A: 
Mechanical restraint 
69A.—(1) A person shall not apply mechanical means of bodily restraint to a person, whereby a 
mechanical device restricts a person’s freedom of movement or access to their own body, 
unless such restraint is determined, in accordance with the rules made under subsection (2), for 
the purposes of treatment or to prevent the person from injuring himself or herself or others 
and unless the mechanical restraint complies with such rules. 
(2) The Commission shall make rules providing for the application of mechanical restraint on a 
person. 
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(3) Mechanical restraint should be used only in exceptional circumstances, where there is no 
safe alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of mechanical restraint, and 
each use of mechanical restraint shall be recorded in the register, and on the person’s clinical 
file, in addition to any other information required by the Commission, set out in the 
Commission’s rules made under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and persons 
detained in the Central Mental Hospital or in a designated centre (within the meaning of the 
Criminal Law (Insanity) Act 2006), but does not include voluntary persons. 
(6) A person who contravenes this section or a rule made under this section shall be guilty of an 
offence and shall be liable on summary conviction to a fine not exceeding €5,000. 
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Head 87 – Section 69B – Physical restraint 
Provides for: 

1. The insertion of a new section 69B, titled ‘Physical restraint’, to read as follows: 
“69B.—(1) A person shall not apply physical means of bodily restraint to a person, 
where a member of staff of an approved inpatient facility restricts a person’s freedom of 
movement or access to their own body, unless such restraint is determined, in 
accordance with the rules made under subsection (2), to be necessary for the purposes 
of treatment or to prevent the person from injuring himself or herself or others and 
unless the physical restraint complies with such rules. 
(2) The Commission shall make rules providing for the application of physical restraint 
on a person. 
(3) Physical restraint should be used only in exceptional circumstances, where there is 
no safe alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of physical restraint, 
and each use of physical restraint shall be recorded in the register, and on the person’s 
clinical file, in addition to any other information required by the Commission, as set out 
in the Commission’s rules made under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and 
persons detained in the Central Mental Hospital or in a designated centre (within the 
meaning of the Criminal Law (Insanity) Act 2006), but does not include voluntary 
persons. 
(6) A person who contravenes this section or a rule made under this section shall be 
guilty of an offence and shall be liable on summary conviction to a fine not exceeding 
€5,000.” 

 
Explanatory Notes: 

1. In their observations on the initial draft heads, the Commission recommended that all 
restrictive practices used on persons detained under the 2001 Act should be included as 
separate sections, under a discrete Part of the updated Act. The Commission has rules in 
place outlining correct procedure around the use of physical restraint, but has asked 
that it be included in the updated Act.   

2. Subsections (3) and (4) were included as additional safeguards in primary legislation 
were recommended by submissions received in the March 2021 public consultation. 

3. Subsection (5) states that restrictive practices are not to be used on voluntary persons 
but does extend the Rules governing physical restraint to persons detained in the 
Central Mental Hospital or other designated centre. 

 
New Section 69B: 
Physical restraint 
69B.—(1) A person shall not apply physical means of bodily restraint to a person, where a 
member of staff of an approved inpatient facility restricts a person’s freedom of movement or 
access to their own body, unless such restraint is determined, in accordance with the rules 
made under subsection (2), to be necessary for the purposes of treatment or to prevent the 
person from injuring himself or herself or others and unless the physical restraint complies with 
such rules. 
(2) The Commission shall make rules providing for the application of physical restraint on a 
person. 
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(3) Physical restraint should be used only in exceptional circumstances, where there is no safe 
alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep a register of the use of physical restraint, and each 
use of physical restraint shall be recorded in the register, and on the person’s clinical file, in 
addition to any other information required by the Commission, as set out in the Commission’s 
rules made under subsection (2). 
(5) In this section, a person includes involuntary persons, intermediate persons and persons 
detained in the Central Mental Hospital or in a designated centre (within the meaning of the 
Criminal Law (Insanity) Act 2006), but does not include voluntary persons. 
(6) A person who contravenes this section or a rule made under this section shall be guilty of an 
offence and shall be liable on summary conviction to a fine not exceeding €5,000. 
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Head 88 – Section 69C – Chemical restraint 
Provides for: 

1. The insertion of new section 69C, titled ‘Chemical restraint’ to read as follows: 
“69C.—(1) In this section, “chemical restraint” means the use of medication to control 
or modify a person’s behaviour when no medically identified condition is being treated, 
or where the treatment is not necessary for the condition or the intended effect of the 
drug is to sedate the person for convenience or disciplinary purposes. 
(2) A person shall not apply chemical means of bodily restraint to a person unless such 
restraint is determined, in accordance with the rules made under subsection (3), to 
prevent the person from injuring himself or herself or others and unless the chemical 
restraint complies with such rules. 
(3) The Commission shall make rules providing for the application of chemical restraint 
on a person. 
(4) Chemical restraint should be used only in exceptional circumstances, where there is 
no safe alternative and for as limited as time as possible. 
(5) Each approved inpatient facility will keep a register of the use of chemical restraint, 
and each use of chemical restraint shall be recorded in the register, and on the person’s 
clinical file, in addition to any other information required by the Commission, as set out 
in the Commission’s rules made under subsection (3). 
(6) In this section, a person includes involuntary persons, intermediate persons and 
persons detained in the Central Mental Hospital or in a designated centre (within the 
meaning of the Criminal Law (Insanity) Act 2006), but does not include voluntary 
persons. 
(7) A person who contravenes this section or a rule made under this section shall be 
guilty of an offence and shall be liable on summary conviction to a fine not exceeding 
€5,000.” 

 
Explanatory Notes: 

1. In their observations on the initial draft heads, the Mental Health Commission 
recommended that all restrictive practices used on persons detained under the 2001 Act 
should be included as separate sections, under a discrete Part of the updated Act. The 
Commission has rules in place outlining correct procedure around the use of chemical 
restraint, but has asked that it be included in the updated Act. Submissions from the 
HSE and the College of Psychiatrists of Ireland stated that chemical restraint is not used 
in mental health services in Ireland.  

2. The definition of chemical restraint is adapted from the Health Information and Quality 
Authority’s Guidance for Designated Centres on Restraint Procedures, October 2014. 

3. Subsections (4) and (5) were included as additional safeguards in primary legislation 
were recommended by submissions received in the March 2021 public consultation. 

4. Subsection (6) states that restrictive practices are not to be used on voluntary persons 
but does not extend the Rules governing chemical restraint to persons detained in the 
Central Mental Hospital or other designated centre. 

 
New Section 69C: 
Chemical restraint 
69C.—(1) In this section, “chemical restraint” means the use of medication to control or modify 
a person’s behaviour when no medically identified condition is being treated, or where the 
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treatment is not necessary for the condition or the intended effect of the drug is to sedate the 
person for convenience or disciplinary purposes. 
(2) A person shall not apply chemical means of bodily restraint to a person unless such restraint 
is determined, in accordance with the rules made under subsection (3), to prevent the person 
from injuring himself or herself or others and unless the chemical restraint complies with such 
rules. 
(3) The Commission shall make rules providing for the application of chemical restraint on a 
person. 
(4) Chemical restraint should be used only in exceptional circumstances, where there is no safe 
alternative and for as limited as time as possible. 
(5) Each approved inpatient facility will keep a register of the use of chemical restraint, and 
each use of chemical restraint shall be recorded in the register, and on the person’s clinical file, 
in addition to any other information required by the Commission, as set out in the 
Commission’s rules made under subsection (3). 
(6) In this section, a person includes involuntary persons, intermediate persons and persons 
detained in the Central Mental Hospital or in a designated centre (within the meaning of the 
Criminal Law (Insanity) Act 2006), but does not include voluntary persons. 
(7) A person who contravenes this section or a rule made under this section shall be guilty of an 
offence and shall be liable on summary conviction to a fine not exceeding €5,000.  
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Part 7 – Miscellaneous 
 

Head 89 – Section 70 – Participation in clinical trials 
Provides for:  

1. The insertion of a new Part of the Act, Part 7, titled ‘Miscellaneous’. 
2. The deletion of section 70 and its replacement with the following: 

“Notwithstanding section 9(7) of the Control of Clinical Trials Acts, 1987 and 1990, the 
consent of a person who is receiving treatment in an approved inpatient facility shall be 
required for that person to participate in a clinical trial.” 

 
Explanatory Notes: 

1. This amendment separates the new “Part 6 – Restrictive Practices” from the 
“Miscellaneous” Part of the original Act. 

2. Section 70 has been amended to allow persons receiving treatment in an approved 
inpatient facility, who have the capacity to do so, to give informed consent to 
participate in clinical trials.  Existing section 70 relates to persons suffering from a 
mental disorder rather than focusing on capacity and the ability to consent. 

 
Current Section 70 (with proposed changes in red font): 
70.—(1) Notwithstanding section 9(7) of the Control of Clinical Trials Act, 1987, a person 
suffering from a mental disorder who has been admitted to an approved centre under this Act 
shall not be a participant in a clinical trial. 
70.—Notwithstanding section 9(7) of the Control of Clinical Trials Acts, 1987 and 1990, the 
consent of a person who is receiving treatment in an approved inpatient facility shall be 
required for that person to participate in a clinical trial. 
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Head 90 – Section 71 – Clinical directors 
Provides for: 

1. The deletion of section 71. 
 
Explanatory Notes: 

1. Section 71, with minor textual amendments, has been moved to “Part 5 – Regulations” 
and is new Section 64D. 

 
Current Section 71 (moved to Part 5 with proposed changes in red font): 
7164D.—(1) The governing body of each approved centre inpatient facility shall appoint in 
writing a consultant psychiatrist to be the clinical director of the centre approved inpatient 
facility. 
(2) Nothing in this section shall be construed as preventing a consultant psychiatrist from being 
appointed as the clinical director of the approved inpatient facility and/or of more than one 
approved centre inpatient facility subject to agreement with the Commission. 
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Head 91 – Section 71A – Removal of persons and bringing back of patients 
persons to approved centres inpatient facilities by authorised persons or by 
relevant persons 
Provides for: 

1. The deletion of section 71A. 
 
Explanatory Notes: 

1. Section 71A (with some amendments) has been moved to Part 2 as it relates to 
involuntary admissions and is new section 13A. 

 
Current Section 71A (moved to Part 2 with proposed changes in red font): 
71A13A.—(1) The registered proprietor of an approved centre inpatient facility may enter into 
an arrangement with a person or body for the purposes of arranging for persons who are 
members of the staff of that person or body to provide services relating to— 

(a) the removal transfer pursuant to section 13 of persons to that centre approved 
inpatient facility, and/or 
(b) the bringing back pursuant to section 27 or section 94 of patients persons to that 
centre approved inpatient facility, or 
(c) both such removal and bringing back. 

(2) Where the registered proprietor of an approved centre inpatient facility has entered into an 
arrangement referred to in subsection (1) with a person or body, the clinical director of that 
centre approved inpatient facility may authorise, in writing and for a period not exceeding 12 
months as is specified in the authorisation, such, and so many persons who are members of the 
staff of that person to provide the services referred to in that subsection which are the subject 
of that arrangement.  
(3) Where, before the date of commencement of this section, a person was removed 
transferred to an approved centre inpatient facility pursuant to and in accordance with section 
13 except in so far as the removal transfer was carried out (whether in whole or in part) by an 
relevant authorised person, such removal transfer shall, to the extent that it was carried out by 
the relevant authorised person, be deemed to be and to always have been carried out by a 
member of the staff of that centre approved inpatient facility, save for the purposes of any 
proceedings commenced before such date. 
(4) Where, before the date of commencement of this section, a person was brought back to an 
approved centre inpatient facility pursuant to and in accordance with section 27 or section 94 
except in so far as the bringing back was carried out (whether in whole or in part) by an 
relevant authorised person, such bringing back shall, to the extent that it was carried out by the 
relevant authorised person, be deemed to be and to always have been carried out by a member 
of the staff of that centre approved inpatient facility, save for the purposes of any proceedings 
commenced before such date. 
(5) In this section— 
‘relevant authorised person’— 

(a) in relation to a removal transfer referred to in subsection (3) of a person to an 
approved centre inpatient facility, means a person who carried out (whether in whole or 
in part) such removal transfer pursuant to an arrangement entered into by the registered 
proprietor of that centre inpatient facility, 



229 
 

(b) in relation to a bringing back referred to in subsection (4) of a patient person to an 
approved centre inpatient facility, means a person who carried out (whether in whole or 
in part) such bringing back pursuant to an arrangement entered into by the registered 
proprietor of that centre inpatient facility. 

(6) The Commission shall issue a code of practice in relation to the requirements for assisted 
admissions to approved inpatient facilities under section 13, section 27, section 94 and this 
section. 
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Head 92 – Section 72 – Transitional provisions 
Provides for: 

1. The deletion of section 72 and its replacement with the following: 
“72.—xxx”. 

 
Explanatory Notes: 

1. This section of the Act dealt with the transitional arrangements that applied during the 
initial operation of the Act once commenced. The provisions in this section are no longer 
relevant and will need to be updated to deal with the regulation of community 
residences and any other transitional provisions required. This revised section will need 
to be revised with the input of the OPC. 

 
Current Section 72 (with proposed changes in red font): 
[72.—(1) Subject to the provisions of this section, where immediately before the 
commencement of Part 2, a person stood detained under section 171, 178, 184 or 185 of the 
Act of 1945, he or she shall be regarded for the purposes of this Act as having been involuntarily 
admitted under that Part to the institution in which he or she was so detained. 
(2) In the case of a person who immediately before such commencement stood detained under 
section 184 or 185 of the Act of 1945, his or her treatment and detention shall be regarded as 
authorised by virtue of this Act until the expiration of the period during which he or she may be 
detained pursuant to the said section 184 or 185 as may be appropriate. 
(3) In the case of a person detained under section 171 or 178 of the Act of 1945, his or her 
treatment and detention shall be regarded as authorised by virtue of this Act for a period not 
exceeding 6 months after the commencement of this section.  
(4) The detention of a person referred to in subsection (2) or (3) shall be referred to a tribunal 
review board by the Commission before the expiration of the period referred to in subsection 
(2) or (3), as may be appropriate, and the tribunal review board shall review the detention as if 
it had been authorised by a renewal order under section 15(2). 
(5) As soon as may be after the commencement of this section, the clinical director of the 
institution concerned shall furnish the Commission with particulars of the persons detained in 
the institution under the provisions of the Act of 1945. 
(6) During the period of 3 years from the commencement of Part 2, or such shorter period as 
may be prescribed, a hospital or other in-patient facility for the care and treatment of persons 
with a mental disorder illness which, immediately before such commencement, was providing 
such care and treatment, shall, for the purposes of this Act, be deemed to be an approved 
centre inpatient facility. 
(7) During the period referred to in subsection (6), the provisions of Part X of the Act of 1945 
shall apply to a centre an inpatient facility which, immediately before the commencement of 
Part 2, was registered under the said Part X as if the centre inpatient facility were a private 
institution within the meaning of that Part. 
(8) During the period referred to in subsection (6), the provisions of Part XI of the Act of 1945 
shall apply to a centre an inpatient facility which, immediately before the commencement of 
Part 2, was registered under the said Part XI as if the centre inpatient facility were a private 
charitable institution within the meaning of that Part. 
(9) The provisions of Part XII of the Act of 1945 shall apply to a hospital or other in-patient 
facility in which the care and treatment of persons with a mental disorder or mental illness is 
begun during the period referred to in subsection (6). 
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(10) In this section, “centre inpatient facility” means a hospital or other in-patient facility for 
the care and treatment of persons suffering from a mental disorder or a mental illness.] 
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Head 93 – Section 73 – Leave of High Court for certain proceedings 
Provides for: 

1. The deletion of section 73. 
 
Explanatory Notes: 

1. This amendment is necessary to reflect Recommendation 158 which states that this 
section should now be repealed as every person should have equal access to the law 
and individuals should not require permission of the High Court before they can 
institute civil proceedings under the 2001 Act.  

 
Current Section 73 (with proposed changes in red font): 
73.—(1) No civil proceedings shall be instituted in respect of an act purporting to have been 
done in pursuance of this Act save by leave of the High Court and such leave shall not be 
refused unless the High Court is satisfied: 

(a) that the proceedings are frivolous or vexatious, or 
(b) that there are no reasonable grounds for contending that the person against 
whom the proceedings are brought acted in bad faith or without reasonable 
care. 

(2) Notice of an application for leave of the High Court under subsection (1) shall be given to the 
person against whom it is proposed to institute the proceedings and such person shall be 
entitled to be heard against the application. 
(3) Where proceedings are, by leave granted in pursuance of subsection (1) of this section, 
instituted in respect of an act purporting to have been done in pursuance of this Act, the Court 
shall not determine the proceedings in favour of the plaintiff unless it is satisfied that the 
defendant acted in bad faith or without reasonable care. 
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Head 94 – Section 74 – Provisions in relation to offences 
Provides for: 

1. The substitution in subsection 74(3) of ‘a body corporate’ with ‘an approved inpatient 
facility, approved 24-hour community residence or approved community mental health 
service’, the insertion of ‘, registered proprietor, clinical director, executive clinical 
director’ after ‘secretary’, the substitution of ‘of the body corporate’ after ‘other officer’ 
with ‘or employee of the approved inpatient facility, approved 24-hour community 
residence or approved community mental health service’, the substitution of ‘body 
corporate’ after ‘as well as the’ with ‘approved inpatient facility, approved 24-hour 
community residence or approved community mental health service’, and the insertion 
of ‘shall’ after ‘offence and’. 

2. The substitution in subsection 74(4) of ‘a body corporate’ with ‘an approved inpatient 
facility, approved 24-hour community residence or approved community mental health 
service’, and the substitution of ‘body corporate’ after ‘manager of the’ with ‘approved 
inpatient facility, approved 24-hour community residence or approved community 
mental health service’. 

 
Explanatory Notes: 

1. – 2. These amendments are necessary to extend the powers of prosecution so that any 
employee of a body corporate, an approved inpatient facility, or approved 24-hour 
community residence or approved community mental health service may be prosecuted 
if it is considered appropriate.  

 
Current Section 74 (with proposed changes in red font): 
74.—(1) Proceedings for a summary offence under this Act may be brought and prosecuted by 
the Commission. 
(2) Notwithstanding section 10(4) of the Petty Sessions (Ireland) Act, 1851, summary 
proceedings for an offence under this Act may be instituted within 12 months from the date of 
the offence. 
(3) Where an offence under this Act has been committed by an approved inpatient facility, 
approved 24-hour community residence or approved community mental health service body 
corporate and is proved to have been committed with the consent or connivance of or to be 
attributable to any neglect on the part of a person being a director, manager, secretary, 
registered proprietor, clinical director, executive clinical director or other officer or employee of 
the body corporate approved inpatient facility, approved 24-hour community residence or 
approved community mental health service, or a person who was purporting to act in any such 
capacity, that person as well as the body corporate approved inpatient facility, approved 24-
hour community residence or approved community mental health service shall be guilty of an 
offence and shall be liable to be proceeded against and punished as if he or she were guilty of 
the first-mentioned offence. 
(4) Where the affairs of an body corporate approved inpatient facility or approved 24-hour 
community residence or approved community mental health service are managed by its 
members, subsection (3) shall apply in relation to the acts and defaults of a member in 
connection with his or her functions of management as if he or she were a director or manager 
of the body corporate approved inpatient facility or approved 24-hour community residence or 
approved community mental health service. 
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Head 95 – Section 75 – Review of operation of Act 
Provides for: 

1. The insertion of ‘(1)’ at the beginning of section 75 and the insertion of new subsection 
(2) to read ‘The Minister shall, not later than 5 years after the commencement of the 
Mental Health (Amendment) Act 202X, carry out a review of the effectiveness of the 
changes introduced in that Act and shall make a report to each House of the Oireachtas 
of his or her findings and conclusions resulting from the review.’. 
 

Explanatory Notes: 
1. This amendment is necessary to provide for review of the new Act, as per standard 

procedures and ensures good governance.  
 
Current Section 75 (with proposed changes in red font): 
75.—(1) The Minister shall, not later than 5 years after the establishment day, carry out a 
review of the operation of this Act and shall make a report to each House of the Oireachtas of 
his or her findings and conclusions resulting from the review. 
(2) The Minister shall, not later than 5 years after the commencement of the Mental Health 
(Amendment) Act 202X, carry out a review of the effectiveness of the changes introduced in 
that Act and shall make a report to each House of the Oireachtas of his or her findings and 
conclusions resulting from the review. 
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Head 96 – Section 76 – Legal Aid provisions 
Provides for: 

1. The insertion of a new section 76, titled ‘Legal Aid provisions’ to read as follows: 
“76.—(1) The Commission shall make or arrange for the making, with the consent of the 
Minister and the Minister for Public Expenditure and Reform, of a scheme or schemes 
for the granting by the Commission of legal aid to persons. 
(2) Save as is otherwise specifically provided for by law, the relationship between a 
solicitor and a barrister and a person in receipt of legal aid under this Act and the rights 
and privileges arising out of such relationship, shall be the same as the relationship 
between, and the rights and privileges arising out of the relationship between, a 
solicitor or barrister and his or her client not being a person in receipt of legal aid under 
this Act. 
(3) Notwithstanding the relationship between, or rights and privileges of, a solicitor or 
barrister and a person in receipt of legal aid under this Act, a solicitor or barrister acting 
for a person in receipt of legal aid under this Act, if so requested by a person authorised 
by the Commission, shall provide the person with any information, in such form as the 
person may specify, relating to the legal aid or advice provided to a person in receipt of 
legal aid under this Act, which is required by the Commission for the purpose of 
enabling the Commission to ensure that legal services of the highest standard are being 
provided. 
(4) Nothing in this section precludes a person from engaging his or her own private 
solicitor or barrister at their own expense.” 
 

Explanatory Notes: 
1. This amendment was requested by the Mental Health Commission and introduces a 

new section on legal aid and ensures certain matters are addressed on a clear statutory 
basis.  

 
New Section 76 
Legal Aid Provisions 
(1) The Commission shall make or arrange for the making, with the consent of the Minister and 
the Minister for Public Expenditure and Reform, of a scheme or schemes for the granting of 
legal aid to persons. 
(2) Save as is otherwise specifically provided for by law, the relationship between a solicitor and 
a barrister and a person in receipt of legal aid under this Act and the rights and privileges arising 
out of such relationship, shall be the same as the relationship between, and the rights and 
privileges arising out of the relationship between, a solicitor or barrister and his or her client 
not being a person in receipt of legal aid under this Act. 
(3) Notwithstanding the relationship between, or rights and privileges of, a solicitor or barrister 
and a person in receipt of legal aid under this Act, a solicitor or barrister acting for a person in 
receipt of legal aid under this Act, if so requested by a person authorised by the Commission, 
shall provide the person with any information, in such form as the person may specify, relating 
to the legal aid or advice provided to a person in receipt of legal aid under this Act, which is 
required by the Commission for the purpose of enabling the Commission to ensure that legal 
services of the highest standard are being provided. 
(4) Nothing in this section precludes a person from engaging his or her own private solicitor or 
barrister at their own expense.  
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Head 97 – Section 77 – Codes of practice 
Provides for: 

1. The insertion of a new section 77, titled ‘Codes of practice’ to read as follows: 
“77.—(1) In this section— 

“code of practice” includes part of a code and, in relation to a code of practice 
published under this section means such code as is in force from time to time under 
this section; 
“person concerned”, in relation to a code of practice, means a person for whom the 
code is providing guidance.  

(2) The Commission may prepare and publish codes of practice in relation to any of its 
functions under this Act. 
(3) The Commission shall, before publishing a code of practice pursuant to its power 
under this section— 

(a) make available, to the persons whom the Commission considers appropriate 
having regard to the matters to which the code relates, in such manner as the 
Commission considers appropriate, a draft of the code, 
(b) invite the persons to whom it has made the draft available to make 
representations in writing to the Commission within a reasonable period of time 
as provided for by the Commission, 
(c) consider the representations (if any) received, and 
(d) make any modifications that it considers appropriate to the draft code. 

(4) The Commission shall publish each code of practice prepared under this section as 
and from the date on which each such code has effect and in a manner that is accessible 
by members of the public. 
(5) The Commission may amend or revoke a code of practice published under this 
section subject to the above subsections. 
(6) A document purporting to be a code of practice published under this section or, 
where such a code has been amended under this section, the code as so amended shall 
be admissible in any legal proceedings. 
(7) A person concerned shall have regard to a code of practice published under this 
section when performing any function under this Act in respect of which the code 
provides guidance. 
(8) Where it appears to a court, tribunal or other body, conducting any proceedings 
that— 

(a) a provision of a code of practice published under this section, or 
(b) a failure to comply with a code of practice published under this section, 

is relevant to a question arising in the proceedings, the provision or failure, as the case 
may be, shall be taken into account in deciding the question.” 
 

Explanatory Notes: 
1. This amendment was requested by the Commission and introduces a new section on 

codes of practice, which is similar to the ADMA 2015 section relating to Codes of 
Practice.  This amendment also reflects EGR Recommendation 125 that the Commission 
should be allowed to make standards.   

 
MHC provided the following list of Codes to be covered under the draft Heads of Bill: 
Part 1 – Head 3: Training for mental healthcare professionals. 
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Part 2 – Head 10: For staff in approved inpatient facilities in relation to involuntary admission of 
persons to approved inpatient facilities; Head 14: Assisted admissions to approved inpatient 
facilities; Head 27: Transfer to Central Mental Hospital; Head 32: Section 26 Leave. 
Part 3 – Heads 38-44: Guidance for persons working in mental health services on the functions 
of the Commission; Head 35: Commission members code of conduct. 
Part 4 – Heads 62-63: Capacity Assessment. 
Part 8 – Head 109: Information regarding the admission of children. 
General – Authorised Officers; An Garda Síochána. 
 
New Section 77  
Codes of Practice 
(1) In this section— 

“person concerned”, in relation to a code of practice, means a person for whom the code 
is providing guidance. 

(2) The Commission may prepare and publish codes of practice in relation to any of its functions 
under this Act. 
(3) The Commission shall, before publishing a code of practice pursuant to its power under this 
section— 

(a) make available, to the persons or bodies or organisations whom the Commission 
considers appropriate having regard to the matters to which the code relates, in such 
manner as the Commission considers appropriate, a draft of the code, 
(b) invite the persons to whom it has made the draft available to make representations in 
writing to the Commission within a reasonable period of time as provided for by the 
Commission, 
(c) consider the representations (if any) received, and 
(d) make any modifications that it considers appropriate to the draft code. 

(4) The Commission shall publish each code of practice prepared under this section as and from 
the date on which each such code has effect and in a manner that is accessible by members of 
the public. 
(5) The Commission may amend or revoke a code of practice published under this section 
subject to the above subsections. 
(6) A document purporting to be a code of practice published under this section or, where such 
a code has been amended under this section, the code as so amended shall be admissible in 
any legal proceedings. 
(7) A person concerned shall have regard to a code of practice published under this section 
when performing any function under this Act in respect of which the code provides guidance. 
(8) Where it appears to a court, tribunal or other body, conducting any proceedings that— 

(a) a provision of a code of practice published under this section, or 
(b) a failure to comply with a code of practice published under this section, 

is relevant to a question arising in the proceedings, the provision or failure, as the case may be, 
shall be taken into account in deciding the question. 
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Head 98 – Section 78 – Furnishing of information by the Commission to other 
bodies 
Provides for: 

1. The insertion of a new section 78, titled ‘Furnishing of information by the Commission to 
other bodies’ to read as follows: 
“76.—(1) The General Data Protection Regulation, as amended from time to time, shall 
apply to the Commission. 
(2) In subsection (1) “General Data Protection Regulation” means Regulation (EU) 
2016/679 of the European Parliament and of the Council of 27 April 2016 on the 
protection of natural persons with regard to the processing of personal data and on the 
free movement of such data, and repealing Directive 95/46/EC. 
(3) The Data Protection Act 2018, as amended from time to time, shall apply to the 
Commission. 
(4) Subject to subsection (5), the Commission may furnish to a Department of State, the 
Health Service Executive, Health Information and Quality Authority, the Office of the 
Revenue Commissioners and any other body the Commission considers appropriate 
information which comes to its attention in the course of performing its functions, and 
which relates to one or more functions of that body. 
(5) Subsection (4) does not apply to information that is personal data within the 
meaning of the General Data Protection Regulation; the furnishing to others of personal 
data by the Commission shall be in accordance with the general law, and in particular— 

(a) the General Data Protection Regulation, and 
(b) as applicable— 

(i) the Data Protection Act 2018, and 
(ii) any Act of the Oireachtas that is passed, before, on or after the commencement of 
section X of the Mental Health (Amendment) Act 202X for the purpose of, amongst 
other things, the regulation of the sharing of personal data (or both personal data and 
other information) between public bodies.” 

 
Explanatory Notes: 

1. This amendment was requested by the Mental Health Commission, introducing a new 
section on the furnishing of information by the Commission and incorporates the Data 
Protection Act 2018 and General Data Protection Regulation covering the EU.  This new 
section will assist the Commission in applying the provisions of data protection 
legislation in practice, more specifically, where there is a concern about releasing 
records to a data subject and where the review of records by, or the release of records 
to, an appropriate mental healthcare professional is not possible as there is no such 
designated mental healthcare professional.   

 
New Section 78 
Furnishing of information by the Commission to other bodies 
(1) The General Data Protection Regulation, as amended from time to time, shall apply to the 
Commission. 
(2) In subsection (1) “General Data Protection Regulation” means Regulation (EU) 2016/679 of 
the European Parliament and of the Council of 27 April 2016 on the protection of natural 
persons with regard to the processing of personal data and on the free movement of such data, 
and repealing Directive 95/46/EC. 
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(3) The Data Protection Act 2018, as amended from time to time, shall apply to the 
Commission. 
(4) Subject to subsection (5), the Commission may furnish to a Department of State, the Health 
Service Executive, Health Information and Quality Authority, the Office of the Revenue 
Commissioners and any other body the Commission considers appropriate information which 
comes to its attention in the course of performing its functions, and which relates to one or 
more functions of that body. 
(5) Subsection (4) does not apply to information that is personal data within the meaning of the 
General Data Protection Regulation; the furnishing to others of personal data by the 
Commission shall be in accordance with the general law, and in particular— 
(a) the General Data Protection Regulation, and 
(b) as applicable— 
(i) the Data Protection Act 2018, and 
(ii) any Act of the Oireachtas that is passed, before, on or after the commencement of section X 
of the Mental Health (Amendment) Act 202X for the purpose of, amongst other things, the 
regulation of the sharing of personal data (or both personal data and other information) 
between public bodies.” 
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Head 99 – Section 79 – Provision of information for persons admitted as 
voluntary persons to approved inpatient facilities 
Provides for: 

1. The insertion of a new section 79, titled ‘Provision of information for persons admitted 
as voluntary persons to approved inpatient facilities’, to read as follows: 
“79.—(1) Where a person is admitted as a voluntary person to an approved inpatient 
facility, a consultant psychiatrist, or if a consultant psychiatrist is not available, a 
relevant mental healthcare professional, shall, not later than 24 hours thereafter, 
ensure that the person— 

(a) is informed of his or her right to consent to or refuse treatment during the 
period of his or her admission, 
(b) will be given a general description of the proposed treatment to be administered 
to him or her during the period of his or her admission, 
(c) is informed of the complaints procedure in the approved inpatient facility, 
(d) is entitled to communicate with the Inspector, 
(e) subject to section 23, is informed that he or she may leave the approved 
inpatient facility at any time, and  
(f) is entitled to engage an advocate. 

(2) When a person is admitted as a voluntary person to an approved inpatient facility, he 
or she will sign a form agreeing to his or her admission. 
(3) With the consent of the person concerned, information of a general nature on the 
care and treatment of the person may be provided to the person’s family or carer, or 
the person’s advocate, or another person nominated by the person concerned. 
(4) All information provided to the person under subsection (1) shall be in a form and 
language that may be understood by him or her.” 

 
Explanatory Notes: 

1. This is a new section to be added to the Act and takes account of recommendations 25, 
98 and 99 to ensure that the information requirements for voluntary persons are set out 
in the Act.  The information requirements for involuntary persons are already set out in 
section 16. 

2. The onus in this section is on the consultant psychiatrist, not to provide information, but 
to ensure information is provided.   

3. Paragraph (a) is being introduced to ensure that voluntary persons (all such persons in 
future will have capacity) are made aware that they have the right to consent or refuse 
treatment. 

4. Paragraph (b) replicates what is already in subsection 16(2)(c) for involuntary persons. 
5. Paragraph (c) is new and reflects EGR Recommendation 99. 
6. Paragraph (d) replicates what is already in subsection 16(2)(d) for involuntary persons. 
7. Paragraph (e) confirms that a voluntary person can leave at any time. 
8. The EGR recommended that a person may request the attendance of his or her advocate 

at review boards and when making decisions on treatment. Paragraph (f) provides for the 
person to be made aware of his or her ability to engage an advocate shortly after his or 
her admission. 

9. Subsection 4(3) of the Mental Health (Amendment) Act 2018 states ‘(3) It shall be 
presumed that a person in respect of whom a decision is being made has capacity in 
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respect of the matter concerned unless the contrary is shown in accordance with the 
provisions of the Act of 2015’.  

10. The HSE recommended that a voluntary admission form be signed by the voluntary 
person to provide greater clarity for staff and residents on the status of a person. 

11. New subsections (3) and (4) allow for the providing of information on the person to their 
family/carers/support when they give their consent and that all information given to a 
person will be in a manner that can be understood by them.  
 

New Section 79 
Provision of information for persons admitted as voluntary persons to approved inpatient 
facilities  
79.—(1) Where a person is admitted as a voluntary person to an approved inpatient facility, a 
consultant psychiatrist, or if a consultant psychiatrist is not available, a relevant mental 
healthcare professional, shall, not later than 24 hours thereafter, ensure that the person— 

(a) is informed of his or her right to consent to or refuse treatment during the period of 
his or her admission, 
(b) will be given a general description of the proposed treatment to be administered to 
him or her during the period of his or her admission, 
(c) is informed of the complaints procedure in the approved inpatient facility, 
(d) is entitled to communicate with the Inspector,  
(e) subject to section 23, is informed that he or she may leave the approved inpatient 
facility at any time, and  
(f) is entitled to engage an advocate. 

(2) When a person is admitted as a voluntary person to an approved inpatient facility, he or she 
will sign a form agreeing to his or her admission. 
(3) With the consent of the person concerned, information of a general nature on the care and 
treatment of the person may be provided to the person’s family or carer, or the person’s 
advocate, or another person nominated by the person concerned. 
(4) All information provided to the person under subsection (1) shall be in a form and language 
that may be understood by him or her. 
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Head 100 – Section 80 – Individual care plan 
Provides for: 

1. The insertion of a new section 80, titled ‘Individual care plan’, to read as follows: 
“80.—(1) Each responsible consultant psychiatrist shall ensure that each person under 
his or her care and receiving treatment has an individual care plan within 7 days of 
admission.  The multi-disciplinary team shall be responsible for the clinical content of 
the plan, which will have due regard to the will and preferences of the person 
concerned. 
(2) “Individual care plan” is defined in this Part as a plan outlining a documented set of 
goals developed, regularly reviewed and updated by the person’s multi-disciplinary 
team, in consultation with each person, and which shall provide for related matters 
relevant to the care and treatment of each person.  The plan shall be recorded in the 
one composite set of documentation. 
(3) Consultation by the multi-disciplinary team with the person the subject of the 
individual care plan should be done in a manner that is accessible to the person. 
(4) So far as practicable, discharge planning should form part of the individual care 
planning process. 
(5) In this section, ‘person’ means any person receiving treatment in an approved 
inpatient facility.” 
 

Explanatory Notes: 
1. Section 2.22 of the EGR (Care Plans and Discharge Planning) acknowledges the 

importance of individual care planning and notes that ‘the Inspector of Mental Health 
Services found that compliance with this aspect of the regulations has been poor in 
addition to the fact that the 2001 Act contains no review mechanism regarding how the 
care plan is drawn up’.  On this basis, the requirement for each person/resident to have a 
plan is now being elevated to primary legislation and the above wording is broadly taken 
from the Mental Health Act (Approved Centre) Regulations 2006.  The Expert Group 
recommended that ‘care plans’ be renamed as ‘recovery plans’, however, following 
consultation with key stakeholders, the term ‘care plan’ has been retained.  The 
Commission states that a care plan is much wider and includes a recovery plan, which 
would include multi-disciplinary team involvement. Recommendation 106 seeks to make 
it clear that legislation should be amended to ensure that it is the multi-disciplinary team 
that has responsibility for the clinical content of care plans rather than the proprietor – 
this is included in (1) above. 

2. The wording in (2) above is broadly taken from the definition of ‘care plan’ in section 3 of 
the Mental Health Act (Approved Centre) Regulations 2006.   

3. Recommendations 102, 104, 105, 108 and 109 of the EGR re care plans will be detailed in 
revised regulations. The Commission has sought an update to the existing 2006 Approved 
Centre Regulations, including amending the definition of care plan and has recommended 
that service users be consulted as to their preferences. 

 
New Section 80 
Individual care plan 
80.—(1) Each responsible consultant psychiatrist shall ensure that each person under his or her 
care and receiving treatment has an individual care plan within 7 days of admission.  The multi-
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disciplinary team shall be responsible for the clinical content of the plan, which will have due 
regard to the will and preferences of the person concerned. 
(2) “Individual care plan” is defined as a plan outlining a documented set of goals developed, 
regularly reviewed and updated by the person’s multi-disciplinary team, in consultation with 
each person, and which shall provide for related matters relevant to the care and treatment of 
each person.  The plan shall be recorded in the one composite set of documentation. 
(3) Consultation by the multi-disciplinary team with the person the subject of the individual 
care plan should be done in a manner that is accessible to the person. 
(4) So far as practicable, discharge planning should form part of the individual care planning 
process. 
(5) In this section, ‘person’ means any person receiving treatment in an approved inpatient 
facility.  
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Head 101 – Section 81 – Freedom of Information 
Provides for: 

1. The insertion of a new section 81, titled ‘Freedom of Information’, to read as follows: 
“81.—(1) The Freedom of information Act 2014, as amended from time to time, shall 
apply to the Commission. 
 

Explanatory Notes: 
1. Section 47(8) of the 2001 Act set out that the Freedom of Information Act 1997 applies to 

the Commission. This head updates those provisions to take account of the Freedom of 
Information Act 2014 and provides for a standalone section. 

 
New Section 81 
Freedom of Information 
81.—(1) The Freedom of information Act 2014, as amended from time to time, shall apply to 
the Commission. 
  



245 
 

Head 102 – Section 82 – Use of electronic signatures 
Provides for: 

1. The insertion of a new section 82, titled ‘Use of electronic signatures’, to read as 
follows: 
“82.—(1) The use of electronic signatures may be used to sign documents prepared 
under this Act, in accordance with the code of practice prepared by the Commission in 
subsection (3). 
(2) An electronic signature, prepared in line with the code of practice in subsection (3), 
shall have the same legal effect as a signature otherwise given. 
(3) The Commission shall prepare a code of practice on electronic signatures, which will 
set out the appropriate form for electronic signatures, and the circumstances in which 
such signatures may be used, and related matters.” 
 

Explanatory Notes: 
1. This section has been included at the request of the Commission, who asked that digital 

signatures be provided for to allow for greater flexibility in the operation of mental 
health services. 

2. The Government of Ireland has promoted the use of electronic signatures through its 
eGovernment Strategy 2017-2020. That Strategy promotes using data and digital to 
drive a better customer experience and using sharing, enhanced governance and 
improved capability to maximise the effectiveness of all aspects of government ICT and 
associated services.  

3. Article 25 of the electronic IDentification, Authentication and trust Services (eIDAS), the 
EU regulation on electronic identification and trust services states that an 'electronic 
signature shall not be denied legal effect and admissibility as evidence in legal 
proceedings solely on the grounds that it is in an electronic form or that it does not 
meet requirement for qualified electronic signatures.’ 
 

New Section 82 
Use of electronic signatures 
82.—(1) The use of electronic signatures may be used to sign documents prepared under this 
Act, in accordance with the code of practice prepared by the Commission in subsection (3). 
(2) An electronic signature, prepared in line with the code of practice in subsection (3), shall 
have the same legal effect as a signature otherwise given. 
(3) The Commission shall prepare a code of practice on electronic signatures, which will set out 
the appropriate form for electronic signatures, and the circumstances in which such signatures 
may be used, and related matters. 
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Head 103 – Section 83 – Repeals and amendments 
Provides for: 

1. The insertion of a new section 83, titled ‘Repeals and amendments’, to read as follows: 
“83.—(1) Section 23(1) of the Non-Fatal Offences Against the Person Act 1997 is 
amended with the addition of ‘, mental’ following ‘surgical, medical’, and Section 23(2) 
is amended with the addition of ‘, mental’ following ‘surgical, medical’ to read as 
follows: 

“23. – (1) The consent of a minor who has attained the age of 16 years to any 
surgical, medical, mental or dental treatment which, in the absence of consent, 
would constitute a trespass to his or her person, shall be as effective as it would be 
if he or she were of full age; and where a minor has by virtue of this section given an 
effective consent to any treatment it shall not be necessary to obtain any consent 
for it from his or her parent or guardian. 
(2) In this section “surgical, medical, mental or dental treatment” includes any 
procedure undertaken for the purposes of diagnosis, and this section applies to any 
procedure (including, in particular, the administration of an anaesthetic) which is 
ancillary to any treatment as it applies to that treatment. 
(3) Nothing in this section shall be construed as making ineffective any consent 
which would have been effective if this section had not been enacted.”’ 

 
Explanatory Notes: 

1. Subsection (1) amends the Non-Fatal Offences Against the Person Act 1997 to provide 
explicitly for children aged 16 years and older to consent to mental health care and 
treatment.  Part 8 provides for children aged 16 years and older to consent to admission 
and treatment for inpatient treatment.  By amending section 23(1) of the 1997 Act, 
children aged 16 years and older will be permitted to consent to treatment in 
community settings as well. 
 

New Section 83 
Repeals and amendments 
83.—(1) Section 23(1) of the Non-Fatal Offences Against the Person Act 1997 is amended with 
the addition of ‘, mental’ following ‘surgical, medical’, and Section 23(2) is amended with the 
addition of ‘, mental’ following ‘surgical, medical’ to read as follows: 

“23. – (1) The consent of a minor who has attained the age of 16 years to any surgical, 
medical, mental or dental treatment which, in the absence of consent, would constitute a 
trespass to his or her person, shall be as effective as it would be if he or she were of full 
age; and where a minor has by virtue of this section given an effective consent to any 
treatment it shall not be necessary to obtain any consent for it from his or her parent or 
guardian. 
(2) In this section “surgical, medical, mental or dental treatment” includes any procedure 
undertaken for the purposes of diagnosis, and this section applies to any procedure 
(including, in particular, the administration of an anaesthetic) which is ancillary to any 
treatment as it applies to that treatment. 
(3) Nothing in this section shall be construed as making ineffective any consent which 
would have been effective if this section had not been enacted.” 
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Part 8 – Admission of children to approved inpatient facilities 
 

Head 104 – Section 84 – Guiding principles to apply in respect of children 
Provides for: 

1. The insertion of new Part 8 titled ‘Admission of children to approved inpatient facilities’. 
2. The insertion of new section 84, titled ‘Guiding principles to apply in respect of children’, 

to read as follows: 
“84.—(1) In making any decision under this Act concerning the care or treatment of a 
child , due regard shall be given to the following principles (in this Act referred to as 
"guiding principles for children")— 

(a) the best interests of the child, which shall be the primary consideration, 
(b) that every child have access to health services that have as the aim of those 
services, the delivery of the highest attainable standard of child mental health, 
(c) in the case of a child who— 

(i) is aged 16 years or older, it shall be assumed that the child has the 
necessary maturity and capacity to make decisions affecting himself or herself 
in relation to his or her care and treatment under this Act, with the views and 
will and preferences of the parents of the child, or either of them, or person 
or persons acting in loco parentis recorded; 
(ii) is under 16 years of age, and is capable of forming his or her own views, to 
consult, where practicable, the child at each stage of diagnosis and treatment 
and give due weight to—  

(I) his or her views, and 
(II) his or her will and preferences, 

having regard to the age and maturity of that child with regard also to the 
views, and the will and preferences of the parents of the child, or either of 
them, or person or persons acting in loco parentis, 

(d) in so far as is practicable, to provide care and treatment in an age-appropriate 
environment, 
(e) for the child to receive the least intrusive treatment possible in the least 
restrictive environment practicable,  
(f) to respect the right of the child to dignity, bodily integrity, privacy and autonomy, 
and 
(g) to provide information to the child in an accessible manner. 

(2) So far as practicable, a child and adolescent consultant psychiatrist should carry out 
the functions of the consultant psychiatrist under this Part of the Act.  
(3) So far as practicable, hearings before the District Court under this Part of the Act 
should be before a District Family Law Court. 
(4) The provision of mental health services is subject to the availability of resources.” 
 

Explanatory Notes: 
1. A new Part 8 of the Act has been introduced which solely deals with children admitted 

to approved inpatient facilities. 
2. Section 84 replaces the guiding principles in section 4A of the 2001 Act and reflects the 

text of the Mental Health (Amendment) Act 2018 and EGR Recommendation 113, 
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replacing the limited principles of the 2001 Act with a more human rights-based list of 
guiding principles. 

3. The Office of the Ombudsman for Children recommended that the best interests of the 
child should be the primary consideration in the guiding principles, in line with Article 3 
of the UN Convention on the Rights of the Child, and Article 7(2) of the UN Convention 
on the Rights of Persons with Disabilities. 

4. In subsection (1)(c) mention is made of the need to consult, where practicable, a child at 
each stage of diagnosis and treatment etc.  Given that this new Part of the Act will also 
allow children 16 years and over with capacity to make his or her own admission and 
treatment decisions, we need to differentiate between children 16 years and over and 
under 16s here. 

5. New subsection (2) was included as there may be a need in certain circumstances (due 
to availability/location) for a consultant psychiatrist rather than a child and adolescent 
consultant psychiatrists to examine/treat a child. 

6. EGR Recommendation 116 proposes that cases under this Part of the Act go before ‘a 
child friendly District Family Law Court’.  It may not be practical for all Section 89 
hearings to be heard by a family law court, so subsection (3) provides for this where 
possible. 
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Head 105 – Section 85 – Voluntary admission of a child under 16 years of age to 
an approved inpatient facility 
Provides for: 

1. The insertion of a new section 85, titled ‘Admission of a child under 16 years of a ge to 
an approved inpatient facility’, to read as follows: 
“85.—(1) A child under 16 years of age shall not be admitted as a voluntary person to an 
approved inpatient facility without the consent of his or her parents, or either of them 
or person or persons acting in loco parentis. 
(2) In making the decision to admit a child to an approved inpatient facility under 
subsection (1), the views and will and preferences of the child shall be given due weight. 
(3) A child admitted under subsection (1) may leave the approved inpatient facility at 
any time, with the agreement of his or her parents, or either of them, or person or 
persons acting in loco parentis. 
” 

 
Explanatory Notes: 

1. Section 85 is a new section titled ‘Admission of a child under 16 years of age to an 
approved inpatient facility’ and sets out the provisions related to the voluntary 
admission of children under 16 years of age. Section 85 confirms the existing position 
that parents or guardians must consent to the voluntary admission of a child under 16 
years of age. It also reflects EGR Recommendation 118 that the views of the child should 
be taken into account by parents and service provides and given due weight having 
regard to the age and maturity of the child. 
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Head 106 – Section 86 – Voluntary admission of a child aged 16 years or older to 
an approved inpatient facility 
Provides for: 

1. The insertion of a new section 86, titled ‘Voluntary admission of a child aged 16 years or 
older to an approved inpatient facility’, to read as follows: 
“86.—(1) It shall be presumed that any child aged 16 years or older has capacity to 
consent to or refuse voluntary admission to an approved inpatient facility.  
(2) Where a child aged 16 years or older neither consents nor objects to their admission, 
their admission may not proceed on a voluntary basis.  
(3) A child admitted under subsection (1) may leave the approved inpatient facility at 
any time, with due regard to the duty of care to the child of his or her responsible 
consultant psychiatrist. 
(4) When a child admitted under this section is discharged, the parents, or either of 
them, or person or persons acting in loco parentis of the child should be informed of 
said discharge.” 
 

Explanatory Notes: 
1.  Several EGR recommendations relate to the voluntary admission of 16/17 year olds: 

• Recommendation 114 – children aged 16 or 17 should be presumed to have 
capacity to consent to or refuse admission and treatment; 

• Recommendation 115 – for the voluntary admission of a 16 or 17 year old to 
proceed, the child must consent or at least must not object to their voluntary 
admission; 

• Where a child neither objects nor consents to his/her voluntary admission, such 
admission may proceed with the consent of a parent or a person as required 
acting in loco parentis; 

• Recommendation 116 – if a 16 or 17 year old objects, their case must be referred 
to a child friendly District Family Law Court, who will determine if the child has 
the necessary maturity and capacity to make an informed decision.  If the Court 
finds that the child has the necessary maturity and capacity, then admission can 
only proceed on an involuntary basis.  Where the Court finds that the child does 
not have the necessary maturity and capacity, then voluntary admission may 
proceed with the consent of the parents or persons as required acting in loco 
parentis. 

2. Following consultation with the Commission and the Ombudsman for Children, the 
Department was advised that some of the EGR recommendations were incompatible 
with the rights of 16/17 year olds to consent to admission on a voluntary basis. It was 
decided to provide for children aged 16 years and older to be able to consent to their 
admission in Section 86. Section 87 provides for the admission of children aged 16 years 
and older who are found to lack capacity. 
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Head 107 – Section 87 – Admission of a child aged 16 years or older as an 
intermediate person to an approved inpatient facility 
Provides for: 

1. The insertion of a new section 87, titled ‘Admission of a child aged 16 years or older as 
an intermediate person to an approved inpatient facility’, to read as follows: 
“87.—(1) Following an examination of a child aged 16 years or older, if the consultant 
psychiatrist who carried out the examination, reasonably considers that the child may 
lack capacity to consent to or refuse his or her admission, then a capacity assessment 
shall be carried out by the consultant psychiatrist, or the consultant psychiatrist may 
arrange for another mental healthcare professional to carry out a capacity assessment, 
to determine:  
 (a) if the child has the necessary capacity to make the decision, or 
 (b) if the child does not have the necessary capacity to make the decision. 
(2) If, following the assessment under subsection (1), the consultant psychiatrist or other 
mental healthcare professional is of the view that the child lacks the necessary capacity, 
another capacity assessment by a second mental healthcare professional who is not a 
relative of the child and will not be involved in the care and treatment of the child shall 
be carried out. 
(3) If the second mental healthcare professional is of the view that the child lacks 
capacity to consent to or refuse his or her admission, then the child shall be deemed to 
lack capacity. 
(4) If the second mental healthcare professional finds that the child does not lack 
capacity, then the child shall be deemed to have capacity. 
(5) The capacity assessments carried out under subsections (1) and (2) shall be recorded 
on the child’s clinical file. 
(6) The child, or a person nominated on his or her behalf, shall be entitled to copies of 
the capacity assessments carried out under subsections (1) and (2). 
(7) Where a child has been deemed to have capacity, and refuses admission, admission 
may not proceed on a voluntary basis.  
(8) Where a child has been deemed to lack capacity, the child may be admitted as an 
intermediate person, with the consent of the parents of the child, or either of them, or 
person or persons acting in loco parentis. 
(9) A child admitted as an intermediate person under this section may leave the 
approved inpatient facility at any point, subject to the agreement of his or her parents, 
or either of them, or person or persons acting in loco parentis.  
(10) Where a child has been admitted as an intermediate person under this section, all 
relevant supports shall be provided to the child by the approved inpatient facility to 
enable the child to make decisions about his or her care and treatment, and the child’s 
status as an intermediate person shall be regularly reviewed. 
(11) The admission of a child under subsection (8) shall be subject to review by a court in 
the same district as the approved inpatient facility within 21 days of the admission of 
the child as an intermediate person. 
(12) The court shall determine whether the child concerned continues to lack the 
capacity necessary to consent to or refuse his or her admission, and if so, whether it is in 
the best interests of the child to continue to receive treatment that can only be 
provided by an approved inpatient facility, and if so satisfied, the court may order that 
the child continue to receive treatment as an intermediate person for a period not 
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exceeding three months, subject to the child’s lack of necessary capacity being regularly 
reviewed by the child’s responsible consultant psychiatrist and subject to the child 
continuing to need treatment that can only be provided at an approved inpatient 
facility. 
(13) The court shall instruct the approved inpatient facility to furnish it with any 
evidence it deems relevant to make its decision under subsection (11), including the 
results of examinations and capacity assessments of the child concerned. 
(14) The court may give such directions and make such orders on any question affecting 
the child under this Part as is appropriate. 
(15) Where a child continues to need treatment as an intermediate person by the end of 
the period ordered by the court in subsection (11), the court may order that the child 
continue to receive treatment for a further period not exceeding three months, subject 
to the court being satisfied that the child continues to lack the capacity necessary to 
consent to or refuse his or her admission, and if it still in the best interests of the child 
to continue to receive treatment that can only be provided by an approved inpatient 
facility. 
(16) Where a child no longer lacks the capacity necessary to consent to or refuse his or 
her admission, or the course of treatment given to the child is finished, or the consultant 
psychiatrist responsible for the care and treatment of the child becomes of the opinion 
that it is no longer of any benefit to the child to remain in the approved inpatient facility 
and no alternative treatment is proposed, the consultant psychiatrist shall immediately–  

(i) inform the child or the child and his or her parents, or either of them or person or 
persons acting in loco parentis that the child can now leave the approved inpatient 
facility, or with the consultant psychiatrist’s agreement, remain as a voluntary 
person, and 
(ii) meet with the child and his or her parents, or either of them or person or 
persons acting in loco parentis to provide him or her with all relevant information 
from the child’s individual care plan, to include information as to what shall occur if 
the child decides to stay in the approved inpatient facility as a voluntary person and 
what shall occur if the child decides to leave the approved inpatient facility. 

(17) The Commission shall prepare and publish a Code in relation to capacity 
assessments for children.” 
 

Explanatory Notes: 
1. Section 87 provides for a capacity assessment of children aged 16 years and older prior 

to the making of an admission order, provided the consultant psychiatrist who 
examined the child reasonably considers the child may lack capacity. 

2. EGR Recommendation 116 stated that if a child aged 16 years and older objected to 
their voluntary admission, their case must be referred to a child friendly District Family 
Law Court, who will determine if the child has the necessary maturity and capacity to 
make an informed decision.  If the Court finds that the child has the necessary maturity 
and capacity, then admission can only proceed on an involuntary basis.  Where the 
Court finds that the child does not have the necessary maturity and capacity, then 
voluntary admission may proceed with the consent of the parents or persons as 
required acting in loco parentis. However, an automatic referral to the Court when a 
child refuses admission does not respect the right of the child to make decisions about 
their care and treatment. The inclusion of Section 87 provides a capacity assessment to 
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take place only where there is a reasonable belief that the child lacks capacity. The 
inclusion of a second capacity assessment is in place to provide a safeguard for the child. 

3. Section 87 allows for a child aged 16 years and older to still be admitted to an approved 
inpatient facility without having to resort to the courts in cases where the child is found 
to lack capacity by two consultant psychiatrists, and with the approval of their 
guardian(s).  The Ombudsman for Children recommended that children over 16 years of 
age who lack capacity should be given similar protections as adult ‘intermediate 
persons’.  Subsections (9) to (16) provide safeguards similar to adult ‘intermediate 
persons, except the court reviews the person’s admission rather than a review board. 
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Head 108 – Section 88 – Criteria for detention 
Provides for: 

1. The insertion of a new section 88, titled ‘Criteria for detention’, to read as follows: 
“88.—(1) A child may be involuntarily admitted to an approved inpatient facility 
pursuant to an order of the Court under section 88 and detained there on the grounds 
that he or she fulfils the following criteria: 

(a) the child has a mental disorder of a nature and degree of severity which makes it 
necessary for him or her to be involuntarily detained in an approved inpatient 
facility to receive treatment which cannot be given other than in an approved 
inpatient facility; and  
(b) where such treatment is immediately necessary to protect the life of the child, 
or to protect the health of the child from the threat of serious harm, or for the 
protection of other persons, and 
(c) the reception, detention and treatment of the child concerned in an approved 
inpatient facility would be likely to ameliorate the condition of that child to a 
material extent. 

(2) Once a child no longer satisfies the conditions outlined in subsection (1), the 
admission or renewal order, as the case may be, must be revoked and the child 
discharged in accordance with section 89.  
(3) Nothing in subsection (1) shall be construed as authorising the involuntary admission 
of a child to an approved inpatient facility by reason only of the fact that the child— 

(a) has a mental disorder which does not meet the criteria for detention in 
subsection (1), 
(b) has an intellectual disability, 
(c) has a personality disorder, 
(d is socially deviant, 
(e) is addicted to drugs or intoxicants, or 
(f) behaves in such a manner, or holds views, that deviate from the prevailing 
culture, norms, values, or beliefs of society, or 
(g) the child requires to reside in a safe environment. 

(4) The Commission may issue a code of practice for staff in approved inpatient facilities 
in relation to this section.” 
 

Explanatory Notes: 
1. The EGR recommended that mental disorder should no longer be defined in mental 

health legislation but instead the revised Act should refer to mental illness.  The 
Department’s reasoning for using ‘mental disorder’ is set out in Head 9/Section 8.  The 
EGR also recommended revised criteria for involuntary detention in an approved 
inpatient facility (Recommendation 13) and these new criteria have been adapted and 
added to the new child specific part of the Act. 

2. This new section also takes account of EGR Recommendations 14, 15 and 16; that 
detention should only be for as long as absolutely necessary; that when a person no 
longer satisfies the criteria for detention, the order should be revoked; and that a 
person cannot be detained by reason of only having a personality disorder, being 
socially deviant, addicted to drugs/intoxicants, or having an intellectual disability. 

3. EGR Recommendation 12 states that a person should not be detained because they 
behave in such a manner or hold views that are contrary to the prevailing norms of 
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society. The Commission recommended that this provision be examined in the context 
of different cultural norms and behaviours of different communities in Ireland that may 
be different from those traditionally held in Ireland.  This has been reflected in 
s.87(3)(f). 
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Head 109 – Section 89 – Involuntary admission of a child to an approved 
inpatient facility  
Provides for: 

1. The insertion of a new section 89, titled ‘Involuntary admission of a child to an approved 
inpatient facility’, to read as follows: 
“89.—(1) Where it appears to the Health Service Executive with respect to a child that 
the child fulfils the criteria for detention as set out in section 88, and where— 

(i) in the case of a child under 16 years of age, the parents of the child, or either of 
them, or person or persons acting in loco parentis object to the admission of the 
child to an approved inpatient facility, or where it is in the best interests of the child 
to be admitted on an involuntary basis, or 
(ii) in the case of a child aged 16 years or older who has been deemed to lack 
capacity in line with section 87, the parents of the child, or either of them or person 
or persons acting in loco parentis object to the admission of the child to an 
approved inpatient facility, or where it is in the best interests of the child to be 
admitted on an involuntary basis, or 
(iii) in the case of a child aged 16 years or older who has the necessary capacity to 
consent to his or her admission, the child objects to his or her admission to an 
approved inpatient facility, or neither consents nor objects to his or her admission, 
or 
(iv) in the case of a child who lacks the necessary maturity and capacity to consent 
to his or her admission, following the making of reasonable enquiries by the Health 
Service Executive, the parents of the child, or either of them, or person or persons 
acting in loco parentis cannot be found by the Health Service Executive, or 
, 

then the Health Service Executive may make an application to a court in the district 
where the child concerned resides, or is located, for an order authorising the detention 
of the child in an approved inpatient facility. 
(2) Subject to subsection (3), the Health Service Executive shall not make an application 
under subsection (1) unless the child has been examined by a consultant psychiatrist 
who is not a relative of the child. 
(3) The Health Service Executive may make an application under subsection (1) without 
any prior examination of the child by a consultant psychiatrist, where— 

(i) a child aged 16 years or older refuses to consent to the examination, or 
(ii) the parents of the child, or either of them, or person or persons acting in loco 
parentis refuse to consent to the examination of the child, or following the making 
of reasonable enquiries by the Health Service Executive, the parents of the child, or 
either of them, or person or persons acting in loco parentis cannot be found by the 
Health Service Executive.  

(4) Where the Health Service Executive makes an application under subsection (1) 
without any prior examination of the child the subject of the application by a consultant 
psychiatrist, the court may, if it is satisfied that there is reasonable cause to believe that 
the child the subject of the application fulfils the criteria for detention as set out in 
section 88 direct that the Health Service Executive arrange for the examination of the 
child by a consultant psychiatrist who is not a relative of the child and that a report of 
the results of the examination be furnished to the court within such time as is specified 
by the court, but no later than 72 hours.   
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(5) Where the court gives a direction under subsection (4), the consultant psychiatrist 
who carries out an examination of the child the subject of the application shall report to 
the court as soon as practicable, but no later than 72 hours, on the results of the 
examination and shall indicate to the court whether he or she is satisfied that the child 
fulfils the criteria for detention as set out in section 88.  
(6) Where the court is satisfied having considered the report of the consultant 
psychiatrist referred to in subsection (2) or the report of the consultant psychiatrist 
referred to in subsection (4), as the case may be, together with any other evidence that 
may be adduced before it that the child fulfils the criteria for detention as set out in 
section 88, the court shall make an order that the child be admitted and detained for 
treatment in a specified approved inpatient facility for a period not exceeding 3 months.   
(7) An application under this section, may, if the court is satisfied that the urgency of the 
matter so requires, be made ex parte. 
(8) Between the making of an application for an order under this section and its 
determination, the court, of its own motion or on the application of any person, may 
give such directions as it sees fit as to the care and custody of the child who is the 
subject of the application pending such determination, and any such direction shall 
cease to have effect on the determination of the application. 
(9) Where an application is made to the court by the Health Service Executive for an 
extension of the period of detention of the child the subject of an order under 
subsection (6), the court may order that the child be detained for a further period not 
exceeding 3 months.  
(10) A court shall not make an order extending the period of detention of a child under 
this section unless— 

(a) the child has been examined by a consultant psychiatrist who is not a relative of 
the child and a report of the results of the examination is furnished to the court by 
the Health Service Executive on the application by it to the court under subsection 
(9), and 
(b) following consideration by the court of the report, it is satisfied that the child 
fulfils the criteria for detention as set out in section 88. 

(11) The court may give such directions and make such orders on any question affecting 
the child under this Part as is appropriate. 
(12) The court may on its own motion or on an application by any other person, vary or 
discharge an order or any condition or direction attaching to an order under this Part to 
include any order.” 
 

Explanatory Notes: 
1. New subsection (1) takes account of EGR Recommendation 13. Currently, the HSE must 

be of the view that the child is suffering from a mental disorder before they can make 
an application to the court.  As will be the case with adults, in future an application can 
only be made where the child fulfils the criteria for detention.  Subsection (1) also sets 
out the different for involuntary detention for children of under and over 16 years of 
age, and for those who have or do not have the necessary capacity to consent. 

2. Subsection (2) is similar to the existing subsection 25(2) in the 2001 Act.     
3. Subsection (3) is similar to existing subsection 25(3) in the 2001 Act but that allowance 

must now be made for the fact that a child aged 16 or over will in future be able to 
refuse to consent to the examination. 
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4. Subsection (4) is similar to existing subsection 25(4) in the 2001 Act.  The new 
subsection (5) takes account of EGR Recommendation 13 (see Explanatory Note 1 
above). 

5. Subsection (6) is very similar to existing subsection 25(5) in the 2001 Act with the 
changes being removing the reference to ‘the child suffering from a mental disorder’ 
and replacing it with ‘where the child fulfils the criteria for detention…’ and that the 
report to the court should be submitted within 24 hours. 

6. Subsection (6) is very similar to existing subsection 25(6) in the 2001 Act with the only 
change being the removal of the reference to ‘the child suffering from a mental 
disorder’ and replacing it with ‘where the child fulfils the criteria for detention…’. 

7. Original subsections 25(7), 25(8) and 25(9) have been renumbered and are now 
subsections (7), (8) and (9). 

8. Subsection (10) is similar to existing subsection 25(11) in the 2001 Act with the only 
change being the replacement of ‘the child suffering from a mental disorder’ with 
‘where the child fulfils the criteria for detention…’.  

9. Original subsections 25(12), (14) and (15) of the 2001 Act have been deleted as psycho-
surgery is no longer provided for children and the references to the Child Care Act in 
(14) and (15) are no longer needed and have been replaced with new sections (11) and 
(12).  Subsection 25(13) has been moved to its own separate section. 

 
Current Section 25 (with proposed changes in red font): 
8925.—(1) Where it appears to the Health Service Executive with respect to a child that— 

(a) a the child is suffering from a mental disorder fulfils the criteria for detention as set 
out in section 88, and where— 
(b) the child requires treatment which he or she is unlikely to receive unless an order is 
made under this section, 
(i) in the case of a child under 16 years of age, the parents of the child, or either of them, 
or person or persons acting in loco parentis object to the admission of the child to an 
approved inpatient facility, or where it is in the best interests of the child to be admitted 
on an involuntary basis, or 

(ii) in the case of a child aged 16 years or older who has been deemed to lack capacity in 
line with section 87, the parents of the child, or either of them or person or persons 
acting in loco parentis object to the admission of the child to an approved inpatient 
facility, or where it is in the best interests of the child to be admitted on an involuntary 
basis, or 
(iii) in the case of a child aged 16 years or older who has the necessary capacity to 
consent to his or her admission, the child objects to his or her admission to an approved 
inpatient facility, or neither consents nor objects to his or her admission, or 
(iv) in the case of a child who lacks the necessary maturity and capacity to consent to his 
or her admission, following the making of reasonable enquiries by the Health Service 
Executive, the parents of the child, or either of them, or person or persons acting in loco 
parentis cannot be found by the Health Service Executive, or 

then, the Health Service Executive may make an application to the District Court (‘the court’) in 
the district court district where the child concerned resides, or is found located, for an order 
authorising the detention of the child in an approved centre inpatient facility. 
(2) Subject to subsection (3), the Health Service Executive shall not make an application under 
subsection (1) unless the child has been examined by a consultant psychiatrist who is not a 
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relative of the child and a report if the results of the examination is furnished to the court by 
the Health Service Executive. 
(3) The Health Service Executive may make an application under subsection (1) without any 
prior examination of the child by a consultant psychiatrist, wWhere— 

(i) a child aged 16 years or older refuses to consent to the examination, or 
(aii) the parents of the child, or either of them, or a person or persons acting in loco 
parentis refuses to consent to the examination of the child, or (b) following the making of 
reasonable enquiries by the Health Service Executive, the parents of the child, or either of 
them, or a person or persons acting in loco parentis cannot be found by the Health 
Service Executive, 

then, the Health Service Executive may make an application under subsection (1) without any 
prior examination of the child by a consultant psychiatrist. 
(4) Where the Health Service Executive makes an application under subsection (1) without any 
prior examination of the child the subject of the application by a consultant psychiatrist, the 
court may, if it is satisfied that there is reasonable cause to believe that the child the subject of 
the application is suffering from a mental disorder, fulfils the criteria for detention as set out in 
section 88 direct that the Health Service Executive arrange for the examination of the child by a 
consultant psychiatrist who is not a relative of the child and that a report of the results of the 
examination be furnished to the court within such time as may be specified by the court is 
specified by the court, but no later than 72 hours. 
(5) Where the court gives a direction under subsection (4), the consultant psychiatrist who 
carries out an examination of the child the subject of the application shall report to the court as 
soon as is practicable, but no later than 72 hours, on the results of the examination and shall 
indicate to the court whether he or she is satisfied that the child is suffering from a mental 
disorder fulfils the criteria for detention as set out in section 88. 
(6) Where the court is satisfied having considered the report of the consultant psychiatrist 
referred to in subsection (12) or the report of the consultant psychiatrist referred to in 
subsection (54), as the case may be, and together with any other evidence that may be adduced 
before it that the child is suffering from a mental disorder fulfils the criteria for detention as set 
out in section 88, the court shall make an order that the child be admitted and detained for 
treatment in a specified approved centre inpatient facility for a period not exceeding 21 days 3 
months. 
(7) An application under this section may, if the court is satisfied that the urgency of the matter 
so requires, be made ex parte. 
(8) Between the making of an application for an order under this section and its determination, 
the court, of its own motion or on the application of any person, may give such directions as it 
sees fit as to the care and custody of the child who is the subject of the application pending 
such determination, and any such direction shall cease to have effect on the determination of 
the application. 
(9) Where, while an order under subsection (6) is in force, an application is made to the court by 
the Health Service Executive for an extension of the period of detention of the child the subject 
of the application an order under subsection (6), the court may order that the child be detained 
for a further period not exceeding 3 months. 
(10) On or before the expiration of the period of detention referred to in subsection (9), a 
further order of detention for a period not exceeding 6 months may be made by the court on 
the application of the health board and thereafter for periods not exceeding 6 months. 
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(110) A court shall not make an order extending the period of detention of a child under this 
section unless— 
(a) the child has been examined by a consultant psychiatrist who is not a 
relative of the child and a report of the results of the examination is furnished to the court by 
the Health Service Executive on the application by it to the court under subsection (9) or (10), as 
the case may be, and  
(b) following consideration by the court of the report, it is satisfied that the child is still suffering 
from a mental disorder fulfils the criteria for detention as set out in section 88. 
(12) Psycho-surgery shall not be performed on a child detained under this section without the 
approval of the court. 
(13) A programme of electro-convulsive therapy shall not be administered to a child detained 
under this section without the approval of the court. 
(14) The provisions of sections 21, 22, 24 to 35, 37 and 47 of the Child Care Act, 1991, shall 
apply to proceedings under this section as they apply to proceedings under those sections with 
the modification that references to proceedings or an order under Part III, IV or VI of that Act 
shall be construed as references to proceedings or an order under this section and with any 
other necessary modifications. 
(15) References in sections 13(7), 18(3) and 19(4) of the Child Care Act, 1991, to psychiatric 
examination, treatment or assessment do not include references to treatment under this Act. 
(11) The court may give such directions and make such orders on any question affecting the 
child under this Part as is appropriate. 
(12) The court may on its own motion or on an application by any other person, vary or 
discharge an order or any condition or direction attaching to an order under this Part to include 
any order. 
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Head 110 – Section 90 – Powers of Garda Síochána to take a child believed to 
fulfil criteria for involuntary detention into custody 
Provides for: 

1. The insertion of a new section 90, titled ‘Powers of Garda Síochána to take a child 
believed to fulfil the criteria for detention into custody’, to read as follows: 
“90.—(1) Where a member of the Garda Síochána has reasonable grounds for believing 
that a child fulfils the criteria for detention set out section 88, the member may either 
alone or with any other member or members of the Garda Síochána—  

(a) take the child into custody and bring him or her to an approved inpatient facility 
or other hospital, as soon as may be for the purposes of this Part where the 
examination required under subsection 89(2) by a consultant psychiatrist may be 
carried out,   
(b) enter, if need be by force, any dwelling or other premises or any place if he or 
she has reasonable grounds for believing that the child is to be found there, and 
(c) ensure that, as soon as may be, the parents of the child, or either of them, or 
person or persons acting in loco parentis, or an authorised officer, or other persons 
as determined by the Garda, is informed of the child’s transfer under this section. 
(2) Where a member of the Garda Síochána takes a child to an approved inpatient 
facility or other hospital under subsection (1), the member or any other member of 
the Garda Síochána shall retain responsibility for the child until such time as the 
child has been formally handed over to an appropriate member of staff of the 
relevant facility.   
(3) If, following examination by a consultant psychiatrist, a child aged 16 years or 
older is deemed not to fulfil the criteria for involuntary detention, the child will be 
released from custody immediately, with due regard to the duty of care to the child. 
(4) If, following examination by a consultant psychiatrist, a child aged under 16 
years of age is deemed not to fulfil the criteria for involuntary detention, the child 
will be released from custody into the care of the parents of the child, or either of 
them, or person or persons acting in loco parentis. 
(5) When the parents of the child, or either of them, or person or persons acting in 
loco parentis of a child cannot be found, the child shall remain in the care of the 
approved inpatient facility or other hospital until the child has been formally 
handed over to the care of the Child and Family Agency. 
(6) Where possible and as appropriate, a member, or members, of the Garda 
Síochána should engage with trained personnel with experience working with 
children, including child protective services as appropriate, when exercising powers 
under this section.” 
 

Explanatory Notes: 
1. New section 90 reflects some of the amendments to Section 12 of the adult Part of the 

Act and also EGR Recommendation 122, that revised legislation should clearly outline 
that Gardaí have the specific power to remove a child believed to fulfil the criteria for 
detention to a place where an age appropriate assessment can be performed.  
Recommendation 123 is partially included in (1)(c) above which now requires the Garda 
to inform a parent/guardian/appropriate person determined by the Gardaí about the 
child’s transfer. 



262 
 

2. Revised section 12 of the Act (Powers of Garda Síochána to take person believed to fulfil 
the criteria for detention into custody) has a number of other subsections but it does 
not appear that these subsections are relevant to this new section relating to children. 

3. Subsections (5) and (6) have been included to provide additional safeguards for children 
when being taken into custody. 
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Head 111 – Section 91 – Provision of information for a child admitted to an 
approved inpatient facility  
Provides for: 

1. The insertion of a new section 91, titled ‘Provision of information for a child admitted to 
an approved inpatient facility’, to read as follows: 
“91.—(1) Where a child is admitted to an approved inpatient facility as a voluntary 
person under sections 85, 86 or 87, a consultant psychiatrist, or if a consultant 
psychiatrist is not available, a relevant mental healthcare professional, shall, not later 
than 24 hours thereafter, issue a notice in writing to the child and to his or her parents, 
or either of them, or person or persons acting in loco parentis, to the effect that the 
child is— 

(a) provided with all information on the rights of the child and his or her parents, or 
either of them, or person or persons acting in loco parentis as a voluntary 
person, including the right to consent to or refuse treatment,  

(b) entitled to the range of services available in the approved inpatient facility, 
(c) provided with all other relevant information as outlined in the Code of Practice 

relating to admission of children published by the Commission, 
(d) provided with a general description of the proposed treatment to be 

administered to the child during the period of his or her admission, 
(e) provided with information on the complaints procedure in the approved 

inpatient facility,  
(f) entitled to engage an advocate, either by himself or herself or with his or her 

parents, or either of them, or person or persons acting in loco parentis, 
(g) entitled to communicate with the Inspector, and 
(h) subject to section 93, in the case of a child who is aged 16 years or older, is 

informed that as a voluntary person he or she may leave the approved inpatient 
facility at any time, with due regard to the duty of care to the child of his or her 
responsible consultant psychiatrist, or in the case of a child who is under 16 years 
of age, the child and his or her parents, or either of them, or person or persons 
acting in loco parentis are informed that as a voluntary person the child may 
leave the approved inpatient facility at any time, with the agreement of his or 
her parents, or either of them, or person or persons acting in loco parentis. 

(2) Where a child is admitted to an approved inpatient facility either as an involuntary 
person under section 89, a consultant psychiatrist shall, not later than 24 hours 
thereafter, issue a notice in writing to the child and to his or her parents, or either of 
them, or person or persons acting in loco parentis, where appropriate, to the effect that 
the child is—. 

(a) provided with all information on the rights of the child and his or her parents, or 
either of them, or person or persons acting in loco parentis,  

(b) entitled to legal representation, 
(c) entitled to the range of services available in the approved inpatient facility, 
(d) provided with all other relevant information as outlined in the Code of Practice 

relating to admission of children published by the Commission, 
(e) provided with a general description of the proposed treatment to be 

administered to the child during the period of his or her admission, 
(f) provided with information on the complaints procedure in the approved 

inpatient facility,  
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(g) in the case of a child detained under section 89, provided with information on 
the entitlement to appeal to the Circuit Court in respect of an order for detention 
made by the court in section 89, and the effect of appeals from orders in section 
96,  

(h) entitled to engage an advocate, either by himself or herself or with his or her 
parents, or either of them, or person or persons acting in loco parentis, and 

(i) entitled to communicate with the Inspector.  
(3) All information provided to the child and his or her parents, or either of them, or 
person or persons acting in loco parentis under subsections (1) and (2) shall be in a form 
and language that may be understood by him or her. 
(4) With the consent of the child concerned, information of a general nature on the care 
and treatment of the child may be provided to the child’s advocate, or another person 
nominated by the child concerned.” 

 
Explanatory Notes: 

1. This new section is broadly based on the provisions of sections 16 and 79 which relate to 
providing information to adults admitted on a voluntary or involuntary basis.  

2. EGR Recommendation 121 states that advocacy services should be available to all 
children and their families.  Subsections (1)(f) and (2)(h) provide that the child and or 
the child and his or her family be informed that they can engage with an advocate, if 
desired.    
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Head 112 – Section 92 – Individual care plan 
Provides for: 

1. The insertion of a new section 92, titled ‘Individual care plan’, to read as follows: 
“92.—(1) Each responsible consultant psychiatrist shall ensure that each child under his 
or her care and receiving treatment has an individual care plan, within 7 days of the 
child’s admission.  The individual care plan shall be made available to the child and/or to 
his or her parents, or either of them, or person or persons acting in loco parentis. The 
multi-disciplinary team shall be responsible for the clinical content of the plan, which 
will have due regard to the will and preferences of the child concerned. 
(2) “Individual care plan” is defined in this Part as a plan outlining a documented set of 
goals developed, regularly reviewed and updated by the child’s multi-disciplinary team, 
in consultation with the child or the child and/or parents, or either of them, or person or 
persons acting in loco parentis and which shall provide for related matters relevant to 
the care and treatment of the child. 
(3) Consultation by the multi-disciplinary team with the child the subject of the 
individual care plan should be done in a manner that is accessible to the child. 
(4) So far as practicable, discharge planning should form part of the individual care 
planning process.” 
 

Explanatory Notes: 
1. The inclusion of a section on care plans reflects EGR Recommendation 102 that each 

child should have an individual care plan available to him or her.  EGR Recommendation 
107 states that care plans should refer to the person rather than the patient has been 
incorporated throughout the Act. 

2. This section mirrors new section 80 which has similar text but relates to adults. 
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Head 113 – Section 93 – Power to detain a child receiving treatment on a 
voluntary and intermediate basis who may fulfil the criteria for involuntary 
detention 
Provides for: 

1. The insertion of a new section 93, titled ‘Power to detain a child receiving treatment on 
a voluntary and intermediate basis who may fulfil the criteria for involuntary detention’, 
to read as follows: 
“93.—(1) Where the consultant psychiatrist responsible for the care and treatment of a 
child in an approved inpatient facility is of the opinion that the child now fulfils the 
criteria for detention as set out in section 88, and subject to section 89(1), he or she may 
detain the child. 
(2) The consultant psychiatrist responsible for the care and treatment of the child, or 
another mental healthcare professional involved in the care and treatment of the child, 
shall arrange for the child to be examined by a second consultant psychiatrist not 
involved in the care and treatment of the child and— 

(a) if the second consultant psychiatrist is of the opinion that the child does not fulfil 
the criteria for detention as set out in section 88, then the process for involuntary 
detention as commenced under subsection (1) shall not proceed further, the child 
and/or to his or her parents, or either of them, or person or persons acting in loco 
parentis shall be immediately notified of the decision, and in the case of a child aged 
16 or older, informed of his or her right to leave, with due regard to the duty of care 
to the child of his or her responsible consultant psychiatrist, or stay as a voluntary 
person, or as the case may be, an intermediate person, with the agreement of the 
responsible consultant psychiatrist, or in the case of a child aged under 16 years, or a 
child who lacks the necessary capacity to make the decision, informed of his or her 
right to leave, with the consent of his or her parents, or either of them, or person or 
persons acting in loco parentis, stay as a voluntary person, or intermediate person, 
with the agreement of the responsible consultant psychiatrist, and a record of the 
decision shall be recorded in the child’s clinical file, or 
(b) if the second consultant psychiatrist is of the opinion that the child does fulfil the 
criteria for detention as set out in section 88 then the process of involuntary 
detention may continue, and a report of the results of the examination and the 
assessment is furnished to the court. 

(3) Where a child is detained in accordance with subsection (1), and being satisfied that 
the child fulfils the criteria for involuntary detention in section 88 following the second 
examination under subsection (2), an application may be made under section 89 at the 
next sitting of the District Court held in the same district court district where the child 
concerned resides or is located, or in the event that the next such sitting is not due to be 
held within 72 hours of the examination in subsection (2), at a sitting of the District 
Court which has been specially arranged, held within the said 72 hours, and the clinical 
director of the approved inpatient facility shall retain custody of the child during that 72 
hour period pending the hearing of that application. 
(4) The following provisions shall have effect in relation to the making of applications 
under this section— 

(a) any such application shall, subject to paragraph (b), be made to the Judge for the 
district in which the child resides; 
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(b) where a Judge for the district in which the child resides or is for the time being is 
not immediately available, an order may be made by any Judge of the District Court; 
(c) an application may, if the Judge is satisfied that the urgency of the matter so 
requires, be made ex parte; 
(d) an application may, if the Judge is satisfied that the urgency of the matter so 
requires, be heard and an order made elsewhere than at a public sitting of the 
District Court.” 

 
Explanatory Notes: 

1. The above section 93 is titled 'Power to prevent a child admitted as a voluntary or 
intermediate persons from leaving approved inpatient facility' and is adapted from 
existing section 23 of the 2001 Act.  Subsections 23(2), 23(3) and 23(4) of the 2001 Act 
previously outlined the powers to prevent a child admitted voluntarily under the 2001 
Act from leaving an approved inpatient facility and these provisions have now been 
updated to take account of the recommendations of the EGR: 
• Subsection (1) – Recommendation 74 – outlines the persons who may detain a child 

if he or she considers that the child is suffering from a mental illness and would 
satisfy the criteria for detention outlined in section 88; 

• Subsection (2) – updates the provisions contained in the previous subsection 23(3) 
to take account of the clinical director’s role and the revised sections in which 
applications for involuntary admission of a child are now made; 

• Subsection (3) – mirrors the previous provisions contained in subsection 23(4) 
regarding subsection 13(4) of the Child Care Act 1991 and specifically outlines these 
provisions. 

2. Subsection (2) provides for a second examination of a child by a consultant psychiatrist 
to provide additional protections for the child.  The second examination should satisfy 
the requirement that the child meet the criteria for detention as set out in section 88, 
which is particularly important in ensuring the child is not unnecessarily being deprived 
of his or her liberty while waiting for the district court hearing. 
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Head 114 – Section 94 – Absence with leave 
Provides for: 

1. The insertion of a new section 94, titled ‘Absence with leave’, to read as follows: 
“94.—(1) Subject to the terms of any court order made under section 89, a consultant 
psychiatrist responsible for the care and treatment of an involuntarily detained child 
may grant permission in writing to a child aged 16 years or older, or in the case of a child 
under 16 years of age, or of a child aged 16 years or older who lacks capacity, to the 
parents of the child, or either of them, or person or persons acting in loco parentis to 
allow the child to be absent from the approved inpatient facility concerned for a 
maximum period of 14 days, provided it does not exceed the unexpired period of an 
order, or a period less than 14 days subject to such conditions as the consultant 
psychiatrist considers appropriate and so specifies in writing.  
(2) When a child aged 16 years or older has been granted absence with leave under 
subsection (1), the parents, or either of them, or person or persons acting in loco 
parentis of the child should be informed of said absence. 
(3) Where a child is absent from an approved inpatient facility pursuant to subsection 
(1), the consultant psychiatrist may, if he or she is of opinion that it is clinically 
appropriate to do so, withdraw the permission granted under subsection (1) and write 
to the child and the parents of the child, or either of them, or person or persons acting 
in loco parentis, in language that may be understood by him or her, directing the child’s 
return to the approved inpatient facility and where possible and appropriate, with 
reasons for the withdrawal of the permission order. 
(4) The responsible consultant psychiatrist may extend the period in subsection (1) by 
further periods not exceeding 14 continuous days, and so long as it does not exceed the 
unexpired period of an order. 
(5) Any notice of an extension of absence granted under subsection (4) shall be notified 
to the Commission within 24 hours of the making of the notice in a form specified by the 
Commission. 
 

Explanatory Notes: 
1. Section 94 above mirrors section 26 of the 2001 Act and has now been adapted slightly 

for this new Part of the Act relating to children.  The HSE recommended that the 
parents/guardians of a child aged 16 years and older be informed of any decision to 
grant absence with leave to the child, which has been accounted for in subsection (2).  
References to parents etc have been added and the wording in subsection (3) about 
directing/writing to a child and their parents/guardian when consent to absence with 
leave has been withdrawn, with reasons that can be understood by him or her. 
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Head 115 – Section 95 – Absence without leave 
Provides for: 

1. The insertion of a new section 95, titled ‘Absence without leave’, to read as follows: 
“95.—(1) Where a child in respect of whom an order under section 89 is in force— 

(a) leaves an approved inpatient facility without permission under section 94, or 
(b) fails to return to the approved inpatient facility in accordance with any 
direction given under the said section 94 or on the expiration of the period for 
which absence or leave was permitted under that section, or 
(c) fails, in the opinion of the consultant psychiatrist responsible for the care and 
treatment of the child, to comply with any condition specified in the permission 
order referred to in section 94, 

the clinical director of the approved inpatient facility concerned may arrange for a 
member or members of the staff of the centre to bring the child back to the approved 
inpatient facility, assisted as required by authorised persons as defined in section 13A, 
or, if he or she is unable to do so, the clinical director or a consultant psychiatrist acting 
on his or her behalf may, if necessary, request the Garda Síochána to assist the 
member or members of the staff of the approved inpatient facility in the transfer by 
the staff of the child to that facility and the Garda Síochána shall comply with any such 
request. 
(2) A member or members of the Garda Síochána may for the purposes of this 
section— 

(a)  enter if need be by force any dwelling or other premises where he or she has 
reasonable cause to believe that the child may be, and 
(b)  take all reasonable measures necessary for the return of the child to the 
approved inpatient facility including, where necessary, the detention or restraint 
of the child. 

(3) The approved inpatient facility shall notify the Commission of all events under this 
section in a form specified by the Commission within 24 hours of the absence 
occurring.” 

 
Explanatory Notes: 

1. Section 95 above mirrors section 27 of the 2001 Act and has now been adapted slightly 
for this new Part of the Act relating to children.  References to parents etc have been 
added. 

2. Subsection (3) ensures that the Commission are notified of any absences within 24 
hours. 
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Head 116 – Section 96 – Effect of appeal from orders 
Provides for: 

1. The insertion of a new section 96, titled ‘Effect of appeal from orders’, to read as 
follows: 
“96.—An appeal from an order under this Part shall, if the court that made the order or 
the court to which the appeal is brought so determines (but not otherwise), stay the 
operation of the order on such terms (if any) as may be imposed by the court making 
the determination.” 

 
Explanatory Notes: 

1. New section 96 is the text of existing section 21 of the Child Care Act 1991 without 
amendment.  
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Head 117 – Section 97 – Appointment of legal representation to child 
Provides for: 

1. The insertion of a new section 97, titled ‘Appointment of legal representation to child’, 
to read as follows: 
“97.—(1) In every case brought to the Court under this Part of the Act, a legal 
representative shall be appointed to the child. 
(2) The costs of the legal representation shall be discharged pursuant to a scheme or 
schemes for the granting by the Commission of legal aid. 
(3) The court shall also appoint a guardian ad litem for the child to whom the case 
refers, unless it is not in the best interests of the child. 
(4) A guardian ad litem is entitled to the provision of legal representation in the 
proceedings for which they are appointed for the child. 
(5) Any costs incurred by a person in acting as guardian ad litem under this section shall 
be paid by the Minister for Children. 
(6) The Commission shall be notified in writing in a form specified by the Commission of 
all proceedings in relation to all involuntary admissions and discharges of a child to an 
approved inpatient facility under this Part.” 
 

Explanatory Notes: 
1. New section 97 provides for the appointment of legal representation for the child, 

providing the same safeguards as adults have under the 2001 Act and providing more 
oversight for the Commission in relation to involuntary admissions of children and 
notification of proceedings when issues, all applications and orders made. 

2. The Department of Children, Equality, Disability, Integration and Youth advised that the 
costs of guardian ad litem are to be covered by the Minister for Children, which 
subsection (5) provides for. 

3. The HSE recommended that the courts be given the discretion to appoint a guardian ad 
litem should it be in the best interests of the child. As the “best interests” of the child is 
the primary consideration (as set out in Article 3 of the UN Convention on the Rights of 
the Child and Article 7(2) of the UN Convention on the Rights of Persons with 
Disabilities) in the guiding principles set out in section 84, the Department has provided 
for a legal representative for the child in each case, and a guardian ad litem when 
required, as set out in subsection (4). 
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Head 118 – Section 98 – Power to procure reports on children 
Provides for: 

1. The insertion of a new section 98, titled ‘Power to procure reports on children’, to read 
as follows: 
“98.—(1) In any proceedings under this Part, the court may, of its own motion or on the 
application of any party to the proceedings, by an order under this section give such 
directions as it thinks proper to procure a report from such person as it may nominate 
on any question affecting the welfare of the child. 
(2) In deciding whether or not to request a report under subsection (1) the court shall 
have regard to the wishes of the parties before the court where ascertainable but shall 
not be bound by the said wishes. 
(3) A copy of any report prepared under subsection (1) shall be made available to the 
counsel or solicitor, if any, representing each party in the proceedings or, if any party is 
not so represented, to that party and may be received in evidence in the proceedings. 
(4) Where any person prepares a report pursuant to a request under subsection (1), the 
fees and expenses of that person shall be paid by such party or parties to the 
proceedings as the court shall order. 
(5) The court, if it thinks fit, or any party to the proceedings, may call the person making 
the report as a witness.” 
 

Explanatory Notes: 
1. New section 98 is based on existing section 27 of the Child Care Act 1991 as amended 

with the reference to ‘this Part’ replacing references to Parts of the Child Care Act 1991. 
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Head 119 – Section 99 – Jurisdiction and hearings of proceedings 
Provides for: 

1. The insertion of a new section 99, titled ‘Jurisdiction and hearings of proceedings’, to 
read as follows: 
“99.—(1) The District Court and the Circuit Court on appeal from the District Court shall 
have jurisdiction to hear and determine proceedings under this Part and, if required at a 
different place or at different times or on different days form those at or on which the 
ordinary sittings of the Court are held.  
(2) Proceedings under this Part may be brought, heard and determined before and by a 
Judge of the District Court or the Circuit Court for the time being assigned to the district 
court district or the circuit court district where the child resides or is for the time being 
and shall be heard otherwise than in public. 
(3) The Circuit Court shall be known as “the Circuit Family Court” when exercising its 
jurisdiction to hear and determine proceedings under this Part. 
(4) Proceedings in the District Court and the Circuit Court under this Part shall be as 
informal as is practicable and consistent with the administration of justice. 
(5) Neither judges sitting in the District Court or Circuit Court nor barristers nor solicitors 
appearing in such courts shall wear wigs or gowns. 
(6) Nothing contained in this section shall operate to prohibit— 

(a) the preparation of a report of proceedings under this Part by a barrister or a 
solicitor,  
(b) the publication of a report prepared in accordance with paragraph (a), or 
(c) the publication of the decision of any court in such proceedings, 

in accordance with rules of the court, provided that the report or decision does not 
contain any information which would enable the parties to the proceedings or any child 
to which the proceedings relate to be identified and, accordingly, unless in the special 
circumstances of the matter the court, for reasons which shall be specified in the 
direction, otherwise directs, a person referred to in paragraph (a) may, for the purposes 
of preparing such a report— 

(i) attend the proceedings, and 
(ii) have access to any relevant court documents, 

subject to any directions the court may give. 
(7) (a) Subject to paragraph (b), nothing contained in this section shall operate to 

prohibit bona fide representatives of the Press from attending proceedings referred 
to in subsection (1). 
(b) Subject to paragraphs (c) and (d), where, in proceedings referred to in 
subsection (1), a court is satisfied that it is necessary to do so— 

(i) in order to preserve the anonymity of a party to the proceedings or any child 
to whom the proceedings relate, 
(ii) by reason of the nature or circumstances of the case, or 
(iii) as it is otherwise necessary in the interests of justice, 

the court may, on its own motion, or on application to it by a party to the 
proceedings or by a person on behalf of a child to whom the proceedings relate, by 
order— 

(I) exclude, or otherwise restrict the attendance of, bona fide 
representatives of the Press from the court during the hearing or particular 
parts of it, or 
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(II) prohibit or restrict the publication or broadcasting of any evidence 
given or referred to during the proceedings or any part of such evidence, 

and any such order may, with regard to any restriction, contain such conditions as 
the court considers appropriate. 
(c) In determining whether or not to make an order under paragraph (b), a court 
shall have regard to the desirability of promoting public confidence in the 
administration of justice and to any other matter that appears to it to be relevant 
and shall, in particular, have regard to the following: 

(i) the guiding principles for children under section 84 for a child to whom the 
proceedings relate, 
(ii) the views, if any, of a party to the proceedings, 
(iii) whether information given or likely to be given in evidence is sensitive 
personal information; 
(iv) the extent to which the attendance of bona fide representatives of the 
Press might inhibit or cause undue distress to a party to the proceedings or a 
child to whom the proceedings relate by reason of the emotional condition or 
any medical condition, physical (or mental) impairment or intellectual disability 
of the party or the child concerned; 
(v) the need to protect a party to the proceedings or a child to whom the 
proceedings relate against coercion, intimidation or harassment; and 
(vi) whether information given or likely to be given in evidence might be 
prejudicial to a criminal investigation or criminal proceedings. 

(d) In this subsection— 
‘party to the proceedings’ includes a witness in the proceedings; 
‘sensitive personal information’ means information that is considered a special 
category of personal data as defined in Article 9 of the General Data Protection 
Regulations 2018, and includes but is not limited to about a person that would, in 
the ordinary course of events, be known only to the person or members of the 
family, or friends, of the person, and includes but is not limited to information 
relating to the medical, psychiatric and psychological history of the person— 

(8) No matter likely to lead members of the public to identify a child who is or has been 
the subject of proceedings under this Part shall be published in a written publication 
available to the public or be broadcast.  
(9) Without prejudice to subsection (8), the court may, in any case if satisfied that it is 
appropriate to do so in the interests of the child, by order dispense with the prohibitions 
of that subsection in relation to him or her to such extent as may be specified in the 
order. 
(10) If any matter is published or broadcast in contravention of subsection (8), each of 
the following persons, namely— 

(a) in the case of publication in a newspaper or periodical, any proprietor, any editor 
and any publisher of the newspaper or periodical, 
(b) in the case of any other publication, the person who publishes it, and 
(c) in the case of a broadcast, any person who transmits or provides the programme 
in which the broadcast is made and any person having functions in relation to the 
programme corresponding to those of an editor of a newspaper, shall be guilty of 
an offence and shall be liable — 



275 
 

(i) on summary conviction, to a class A fine or to imprisonment for a term not 
exceeding 12 months or both, or 
(ii) on conviction on indictment, to a fine not exceeding €50,000 or to 
imprisonment for a term not exceeding 5 years or both.  

(11) (a) Where an offence under this section is committed by a body corporate and it is 
proved that the offence was committed with the consent or connivance, or was 
attributable to any wilful neglect, of a person who was a director, manager, 
secretary or other officer of the body corporate, or a person purporting to act in 
that capacity, that person, as well as the body corporate, shall be guilty of an 
offence and may be proceeded against and punished as if he or she were guilty of 
the first-mentioned offence. 
(b) Where the affairs of a body corporate are managed by its members, paragraph 
(a) applies in relation to the acts and defaults of a member in connection with his or 
her functions of management as if he or she were a director or manager of the body 
corporate. 

(12) Nothing in this section shall affect the law as to contempt of court. 
(13) Nothing contained in this section shall be construed to prejudice the generality of 
any other provision of this Act or anything which may be done under any such provision. 
(14) In subsection (7), ‘proceedings’ include proceedings commenced but not completed 
before the commencement of that subsection. 
(15) In this section— 
“broadcast” means the transmission, relaying or distribution by wireless telegraphy of 
communications, sounds, signs, visual images or signals, intended for direct reception by 
the general public whether such communications, sounds, signs, visual images or signals 
are actually received or not; 
“written publication” includes a film, a sound track and any other record in permanent 
form (including a record that is not in a legible form but which is capable of being 
reproduced in a legible form), and also includes posts published on any publicly 
available website, including, but not limited to, posts on social media posts and posts on 
personal blogging sites, but does not include an indictment or other document prepared 
for use in particular legal proceedings.” 

 
Explanatory Notes: 

1. New section 99 is based on existing sections 28, 29 and 31 of the Child Care Act 1991 as 
amended with references to 'this Part' in subsections 1, 2, 3 and 12 replacing references 
to Parts of the Child Care Act 1991.  Section 98 also reflects text from the 1989 Judicial 
Act, as amended, which was referenced in the existing 1991 Act.  Section 99 also reflects 
section 19 of the adult Part of the Act.  

2. The definition of written publication has been updated to include publication on the 
internet, including social media. 
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Head 120 – Section 100 – Power to proceed if the child is not in attendance 
Provides for: 

1. The insertion of a new section 100, titled ‘Power to proceed if the child is not in 
attendance’, to read as follows: 
“100.—(1) A court may proceed to hear an application pursuant to section 89 without 
the child being in attendance in the court or in attendance remotely in the following 
circumstances: 

(a) if the child has stated, through his or her legal representative, that he or she 
does not want to attend having been given all the relevant information, 
(b) if the child has not indicated a wish to attend or not attend having been given all 
the relevant information, 
(c) where the child is deemed by the court as unable to participate for clinical 
reasons further to provision of report by the consultant psychiatrist responsible for 
the care of the treatment of the child, and any other reports to the court, 
(d) where the court has considered that it is not appropriate for the child to attend 
having considered the age and maturity of the child and the guiding principles in 
section 84, 

(2) Where a child is to be in attendance and present for the hearing, the court shall 
ensure all relevant supports are provided to the child to enable him or her to be 
present, either in person or remotely.” 
 

Explanatory Notes: 
1. New section 100 is based on existing section 30 of the Child Care Act 1991 as amended 

with the reference to 'this Part' in subsection (1) replacing references to certain Parts of 
the Child Care Act 1991 and also introducing a new provision where if the child cannot 
participate in the hearing, that the clinical reasons should be clearly documented. 

2. New subsection (3) provides for the child to participate in the hearing of proceedings 
from the approved inpatient facility via video link, etc without having to physically 
attend court. 
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Head 121 – Section 101 – Presumption and determination of age 
Provides for: 

1. The insertion of a new section 101, titled ‘Presumption and determination of age’, to 
read as follows: 
“101.—In any application for an order under this Part, the court, shall make due inquiry 
as to the age of the person to whom the application relates and the age presumed or 
declared by the court to be the age of that person shall, until the contrary is proved, for 
the purposes of this Act, be deemed to be the true age of that person.” 
 

Explanatory Notes: 
1. New section 101 is based on existing section 32 of the Child Care Act 1991 as amended 

with the reference to ‘this Part’ replacing references to certain Parts of the Child Care 
Act 1991. 
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Head 122 – Section 102 – Rules of court 
Provides for: 

1. The insertion of a new section 102, titled ‘Rules of court’, to read as follows: 
“102.—(1) For the purpose of ensuring the expeditious hearing of applications under 
this Part, rules of court may make provision for the service of documents otherwise than 
under section 7 of the Courts Act, 1964 (as amended by section 22 of the Courts Act, 
1971) in circumstances to which the said section 7 relates. 
(2) For the purposes of ensuring the expeditious hearing of applications and proceedings 
under, and in relation to this Part, rules of court may make provision for the service of 
superior court documents otherwise than under section 23 of the Courts Act 1971.  
(3) Rules of court may make provision for the furnishing of information and documents 
by parties to proceedings under this Part to each other or to solicitors acting for him or 
her. 
(4) This section is without prejudice to section 17 of the Interpretation Act, 1937, which 
provides for rules of court.” 
 

Explanatory Notes: 
1. New section 102 is based on existing section 33 of the Child Care Act 1991 as amended 

with the reference to ‘this Part’ in subsection (1), (2) and (3) replacing references to 
certain Parts of the Child Care Act 1991. 
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Head 123 – Section 103 – Failure or refusal to deliver up a child 
Provides for: 

1. The insertion of a new section 103, titled ‘Failure or refusal to deliver up a child’, to read 
as follows: 
“103.—(1) Without prejudice to the law as to contempt of court, where the District 
Court has made an order under section 89, any person having the actual custody of the 
child who, having been given or shown a copy of the order and having been required to 
give up the child, fails or refuses to comply with the order shall be guilty of an offence 
and shall be liable on summary conviction to a fine not exceeding €5,000 or, at the 
discretion of the court, to imprisonment for a term not exceeding 12 months or both 
such fine and such imprisonment. 
(2) For the purposes of this section, a person shall be deemed to have been given or 
shown a copy of an order made under this Part if that person was present at the sitting 
of the court at which such an order was made.” 
 

Explanatory Notes: 
1. New section 103 is based on existing section 34 of the Child Care Act 1991 as amended 

with the reference to ‘this Part’ replacing references to certain Parts of the Child Care 
Act 1991.  Proposed new section 90 (Powers of Garda Síochána to take a child believed 
to fulfil the criteria for detention into custody) has similar provisions in relation to the 
above.   
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Head 124 – Section 104 – Definition of consent 
Provides for: 

1. The insertion of a new section 104, titled ‘Definition of consent’, to read as follows: 
“104.—(1) In this Act, consent must be obtained by a mental healthcare professional 
before commencing any treatment for a person, save where expressly provided for in 
this Act. 
(2) In this Part, for a child to consent to any treatment, the following must apply: 

(a) the child must be aged 16 years or older, and 
(b) all relevant information in relation to the treatment must be provided to the 
child and his or her parents, or either of them, or person or persons acting in loco 
parentis, as the case may be, and 
(c) consent for any treatment must be voluntary. 

(3) In the case of a child under 16 years of age who is receiving treatment as a voluntary 
person, the parents of the child, or either of them, or person or persons acting in loco 
parentis, must consent, having due regard to the views and the will and preferences of 
the child. 
(4) Consent given under subsection (3) may be withdrawn at any time. 
(5) It shall be assumed that a child aged 16 years or older has the necessary capacity to 
make informed decision affecting himself or herself in relation to his or her care and 
treatment under this Act. 
(6) If the responsible consultant psychiatrist reasonably considers that a child aged 16 
years or older may lack capacity to consent to or refuse treatment, then a capacity 
assessment shall be carried out by the consultant psychiatrist responsible for the care 
and treatment of the child, or the responsible consultant psychiatrist may arrange for 
another mental healthcare professional to carry out a capacity assessment, and the 
details recorded in the child’s clinical file. 
(7) If under subsection (6), the consultant psychiatrist responsible for the care and 
treatment of the child, or other mental healthcare professional, determines that the 
child lacks capacity to consent to or refuse treatment, then he or she shall be examined 
by a second mental healthcare professional, who is not involved in the care and 
treatment of the child at that time, and is not a relative of the child. 
(8) If both consultant psychiatrists, or as the case may be, both mental healthcare 
professionals, pursuant to subsections (6) and (7), determine that the child aged 16 
years or older lacks capacity to consent to or refuse treatment, then the child shall be 
deemed to lack capacity and the provisions set out in section 105 shall apply. 
(10) If the second mental healthcare professional finds that the child does not lack 
capacity, then the child shall be deemed to have capacity. 
(11) The capacity assessments carried out under subsections (6) and (7) shall be 
recorded on the child’s clinical file. 
(12) The child aged 16 years or older, or a person nominated on his or her behalf, shall 
be entitled to copies of the capacity assessments carried out under subsections (6) and 
(7). 
(13) Where a child is making a decision on his or her treatment under this Act, he or she 
may consult with persons of his or her choosing prior to making the decision, including 
an advocate. 
(14) The Commission shall prepare and publish a Code of in relation to capacity 
assessments for children.” 
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Explanatory Notes: 

1. This section mirrors that of section 56 of the 2001 Act which defines consent in terms of 
adults involuntarily admitted in relation to treatment.  In this section, consent is defined 
in relation to the treatment of children and is modelled on section 56 but expanded to 
include voluntarily and involuntarily detained children.  Even though voluntary persons 
must consent to all treatment, it was decided to include provisions for voluntary 
persons in this section as it is more complicated due to the role of parents/guardians in 
relation to the treatment of children. 
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Head 125 – Section 105 – Consent to treatment 
Provides for: 

1. The insertion of a new section 105, titled ‘Consent to treatment’, to read as follows: 
“105.—(1) Subject to subsections (2), (3), (4), (5) and (6), the consent of a child shall be 
required for treatment.  
(2) Where, following a capacity assessment set out in section 104, a child aged 16 years 
or older has been deemed to lack capacity, then treatment may be administered if his or 
her parents, or either of them, or person or persons acting in loco parentis consent to 
treatment. 
(3) Where a child is under 16 years of age and is receiving treatment as a voluntary 
person, the parents of the child, or either of them, or person or persons acting in loco 
parentis may consent to or refuse treatment. 
(4) Where, under subsections (2) or (3), it would be detrimental to the relationship 
between the child concerned and his or her parents, or either of them, or person or 
persons acting in loco parentis, and it would be in the best interests of the child for 
treatment to be prescribed by a consultant psychiatrist, then an application may be 
made to the District Court outlining the proposed treatment prior to any treatment 
being provided. 
(5) Where, in the case of a child who lacks the necessary capacity to make decisions 
about his or her treatment, the parents of the child, or either of them, or person or 
persons acting in loco parentis, after the making of reasonable enquiries, cannot be 
found, then an application shall be made to the District Court outlining the proposed 
treatment prior to any treatment being provided. 
(6) Where, in respect of child under subsection (2) or subsection (3), the parents of the 
child, or either of them, or person or persons acting in loco parentis do not consent to 
treatment for the child, and the consultant psychiatrist responsible for the child is of the 
belief that treatment is of material benefit to best interests of the child, an application 
may be made to the District Court outlining the proposed treatment prior to any 
treatment being provided. 
(7) Where, while awaiting a decision on an application made to the court under 
subsection (5) or subsection (7), as the case may be, treatment, except for treatment 
provided for under section 106, may be given to the child concerned if it is immediately 
necessary for the protection of life of the child, for protection from immediate and 
serious threat to the health of the child, or for the protection of other persons that he or 
she should receive such treatment and there is no safe and effective alternative 
available. 
(8) Where a child in respect of whom an order under section 89 is in force, the order 
shall specify that the detention is for the purpose of treatment.” 
 

Explanatory Notes: 
1. Section 105 (Consent to Treatment) is based on section 57 of the 2001 Act with 

amendments.  As noted above, sections 56 and 57 only relate to consent to treatment 
for involuntarily detained persons.  In section 105, provisions are included for voluntarily 
and involuntarily detained children, setting out that consent must be granted by the 
child in question except in specific instances set out in subsections (2) through (8). 
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2. The heading of section 57 is 'Treatment not requiring consent', but the new section 104 
also deals with consent in certain circumstances so the heading here is 'Consent to 
Treatment'. 

3. The section has been divided into the following categories: consent to treatment for 
children aged 16 and older who lack capacity, for children under 16 years of age, for 
children under 16 years who possess the necessary capacity, for children who lack 
capacity and whose parents/guardians cannot be located, , and a child in respect of 
whom an order under section 89 is in force.  There is a presumption of capacity in 
children aged 16 years or older, and children with capacity must consent to their own 
treatment.  If a child lacks capacity, consent can be given by a parent or guardian, or via 
an application to the District Court. 

4. The HSE raised its concerns that, in the case of fractious familial relationships, there 
would be a lack of duty of care to the child should his or her parents/guardians refuse 
treatment. Subsection (7) provides for recourse to the court in such an event. As the 
best interests of the child are of primary consideration in the care and treatment of a 
child, it has been included as the criteria for seeking an order from the court. 

5. Subsection (8) provides for treatment to be given prior to a decision from the court 
under subsections (4), (5), (6) and (7) in certain circumstances. 

6. As the process of involuntary detention for children must be done through court order, 
it was necessary to include subsection (9) to recognise that the detention and treatment 
of a child is set out by the court. 
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Head 126 – Section 106 – Electro-convulsive therapy for children  
Provides for: 

1. The insertion of a new section 106, titled ‘Electro-convulsive therapy for children’, to 
read as follows: 
“106.—(1) A programme of electro-convulsive therapy shall not be administered to a 
child aged 16 years or older unless the child gives their consent in writing to the 
administration of the programme of therapy. 
(2) Where a child aged 16 years or older has been deemed to lack capacity as per section 
104, or where a child is aged under 16 years of age, or a child in respect of whom an 
order under section 89 is in force, a programme of electro-convulsive therapy shall not 
be administered in any circumstances to the child without the explicit approval of the 
court. 
(3) The Commission shall make rules providing for the use of electro-convulsive therapy 
under this Act and a programme of electro-convulsive therapy shall not be administered 
to a person except in accordance with such rules.” 
 

Explanatory Notes: 
1. Section 106 is adapted from existing Section 25(13) which sets out ECT for children, and 

the relevant section 59, which sets out ECT for adults. The HSE advised that provision 
providing for ECT for children should be retained in the updated Act as it continues to be 
prescribed occasionally. 

2. Subsection (1) provides for a child aged 16 years or older to consent to ECT, in line with 
the EGR recommendation that children aged 16 years or older should be allowed to 
consent to treatment. 

3. Subsection (2) updates the existing provisions of Section 25(13). 
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Head 127 – Section 107 – Restraint and seclusion 
Provides for: 

1. The insertion of a new section 107, titled ‘Restraint and seclusion’, to read as follows: 
“107.—(1) A person shall not place a child in seclusion or apply manual or other forms of 
restraint to the child unless such seclusion or restraint is determined, in accordance with 
the rules made under subsection (2), to be necessary for the purposes of treatment or 
to prevent the child from injuring himself or herself or others and unless the seclusion 
or restraint complies with such rules. 
(2) The Commission shall make rules providing for the use of seclusion and other forms 
of restraint on a child. 
(3) Seclusion and restraint should be used only in exceptional circumstances, where 
there is no safe alternative and for as limited as time as possible. 
(4) Each approved inpatient facility will keep registers of the use of seclusion and 
restraint, and each use of seclusion and restraint shall be recorded in the relevant 
register, and on the child’s clinical file, in addition to any other information required by 
the Commission, as set out in the Commission’s rules made under subsection (2). 
(5) A person who contravenes this section or a rule made under this section shall be 
guilty of an offence and shall be liable on summary conviction to a fine not exceeding 
€5,000.” 
 

Explanatory Notes: 
1. The above new section 107 is taken directly from existing section 69 of the 2001 Act 

which also applies to children. 
2. This section applies to all children admitted to approved inpatient facilities.  The 

Commission may decide to make separate Rules on restraint and seclusion for children 
aged 16 years and older, and children under 16 years, as it deems appropriate. 
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Head 128 – Section 108 – Admission of a child to an adult approved inpatient 
facility 
Provides for: 

1. The insertion of a new section 108, titled ‘Admission of a child to an adult approved 
inpatient facility’, to read as follows: 
“108.—(1) The Commission shall be notified of any admissions of a child to an adult 
approved inpatient facility under sections 85, 86, 87 or 89. 
(2) Any admission of a child to an adult approved inpatient facility shall have due regard 
to the guiding principles set out in section 84, and any decision to admit a child to an 
adult approved inpatient facility shall be in line with rules made by the Commission 
under subsection (3). 
(3) The Commission shall make rules on the admission of a child to an adult approved 
inpatient facility.” 
 

Explanatory Notes: 
1. EGR Recommendation 120 states that the requirement to notify the Mental Health 

Commission of information relating to admission and discharge of children should be 
elevated to primary legislation.  The practice of admitting children to adult approved 
inpatient facilities was flagged by the Ombudsman for Children, and in numerous 
submissions in the March 2021 public consultation, as a practice that should not 
happen, but that in cases where it does happen, there should be appropriate rules in 
place for people making such a decision. 
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APPENDIX I 
 

National Standards for Special Care Units HIQA: 
 

Glossary of terms 
Advocacy: the practice of an individual acting independently of the service provider, on behalf of, and in 
the interests of children and families, who may feel unable to represent himself or herself. 
Advocate: a person who practices advocacy. 
Assessment: a process by which a child’s needs are evaluated and determined so that they can be 
addressed. 
Care record: A record of all information relating to a child to support the special care unit to promote 
and protect the child’s life, health, safety, development and welfare, as detailed in the Regulations. 
Child: a person under the age of 18 years who has not been married. 
Child abuse: child abuse can be categorised into four different types: neglect, emotional abuse, physical 
abuse and sexual abuse. A child may be subjected to one or more forms of abuse at any given time. For 
detailed guidance and signs and symptoms on each type of abuse, please refer to Children First: 
National Guidance for the Protection and Welfare of Children (2011). 
Child protection: the process of protecting individual children identified as either suffering, or likely to 
suffer, significant harm as a result of abuse or neglect. 
Competency: the behavioural definition of the knowledge, skills, values and personal qualities that 
underlie the adequate performance of professional activities. 
Complaint: an expression of dissatisfaction with any aspect of a service. 
Designated centre: a designated centre is defined in Part 1, Section 2 of the Health Act 2007 as an 
institution in which residential services are provided by the Child and Family Agency or other service 
providers including residential services run by public, private and voluntary organisations. 
Discharge plan: details the plan for the care and welfare of each child on discharge from the special care 
unit. Also known as a ‘step-down’ plan. 
Fit person: all registered providers of designated centres must be ‘fit persons’ under the Health Act 
2007. For the purposes of these standards, being a fit person means that the registered provider has the 
skills, knowledge and good character to safely and effectively provide services to people residing in 
designated centres. 
Garda Síochána vetting: the practice whereby employers obtain information from An Garda Síochána as 
to whether or not a prospective or existing employee or volunteer has a criminal conviction. 
Governance: the function of determining the organisation’s direction, setting objectives and developing 
policy to guide the organisation in achieving its objectives and stated purpose. Effective governance 
arrangements recognise the interdependencies between corporate and clinical governance and 
integrate him or her to deliver safe and effective services to children in special care. Guardian ad litem: 
Section 26 of the Child Care Act, 1991 makes provision for the courts to appoint a guardian ad litem for a 
child. A guardian ad litem is appointed to protect the rights and best interests of the child. The ‘guardian 
ad litem service’ is a service that in most cases provides children involved in family law actions with an 
independent voice in court. This means that appropriate people, called guardian ad litems, are 
appointed by the court to talk with the child, their family and other organisations who know the child 
and their family during this process. They then consider all that they have heard and advise the court on 
what is in the best interest of the child concerned. They will include the child’s own wishes. 
Incident: an event or circumstance which could have resulted, or did result, in unnecessary harm to an 
individual. Incidents include serious incidents as defined in the Health Information and Quality 
Authority’s Guidance for the Health Service Executive for the Review of Serious Incidents including 
Deaths of Children in Care and those listed in the Regulations. 
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Information governance: the arrangements that service providers have in place to manage information 
to support their immediate and future regulatory, legal, risk, environmental and operational 
requirements. 
Inspection: inspection is part of the monitoring process by which the Authority checks compliance with 
standards and regulations. Inspectors speak to service users and their carers about the experiences of 
the service that they receive. The experiences of inspectors, triangulated with other evidence and 
information from a range of sources, are a key part of inspections and inform inspection judgments. 
Inspection is a tool of monitoring. 
Monitoring: systematic process of gathering and analysis of information and tracking change over time 
for the purpose of improving the quality and safety of health and social care. 
Multidisciplinary: an approach to the planning and delivery of care by a team of health and social care 
professionals who work together to provide integrated care. 
Open disclosure: An open, consistent approach to communicating with children and their families when 
things go wrong in the provision of services. This includes expressing regret for what has happened, 
keeping the child and their family informed, providing feedback on investigations and the steps taken to 
prevent a recurrence of the adverse event. 
Person in charge: the person whose name is entered on the register as being in charge of or managing 
the special care unit. 
Policy: a written operational statement of intended outcomes to guide staff actions in particular 
circumstances. Positive behaviour support: treatment as part of a programme of special care that 
supports the physical, psychological or emotional well-being of children, as outlined in the Regulations. 
Procedure: a written set of instructions that describe the approved steps to be taken to fulfil a policy. 
Protected disclosure: a protected disclosure (also known as ‘whistleblowing’) provides legal safeguards 
for people who want to report serious concerns they have about standards of safety or quality in Irish 
health and social care services. If a reported concern qualifies as a protected disclosure, the person 
making the protected disclosure is afforded certain legal protections under the Health Act 2007. 
Quality: quality is meeting the assessed needs and expectations of service users by ensuring the 
provision of efficient and effective management and processes. 
Record: a record includes any memorandum, book, plan, map, drawing, diagram, pictorial or graphic 
work or other document, any photograph, film or recording (whether of sound or images or both), any 
form in which data is held. It also includes any other form (including machine-readable form) or thing in 
which information is held or stored manually, mechanically or electronically and anything that is a part 
or a copy, in any form, of any of the foregoing or is a combination of two or more of the foregoing. 
Register: the register of residential services established under Part 7, Section 41, of the Health Act 2007. 
In order to be entered on the register, the special care unit must be in compliance with standards and 
regulations. 
Registered provider: the person whose name is entered on the register as the person carrying on the 
business of the residential service.  
Regulation: a governmental order having the force of law. Representative: this is the person, preferably 
nominated by the individual, who acts on the child’s behalf. This person will often be a family member 
and could also be a guardian ad litem, advocate or legal advisor. The role of this person is to ascertain, 
as far as possible, the individual’s wishes and to act in every instance in the individual’s best interests. 
Restraint: any intervention, medication or device that restricts the freedom of movement of the child. 
Restrictive procedure: a restrictive procedure is a practice that limits an individual’s movement, activity 
of function; interferes with an individual’s ability to acquire positive reinforcement; results in the loss of 
objects or activities that an individual values; or requires an individual to engage in a behaviour that the 
individual would not engage in given freedom of choice. Restrictive procedures include single separation 
and physical, environmental and chemical restraint. 
Risk: the likelihood of an adverse event or outcome. 
Risk management: the systematic identification, evaluation and management of risk. It is a continuous 
process with the aim of reducing risk to an organisation and individuals. 
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Safety statement: is the name given to the document that outlines how an organisation and or a 
company manages their health and safety, based upon the Safety, Health and Welfare at Work Act, 
2005. 
Service level agreement: is part of the contract between the service provider and the funding body 
where the level and scope of the service is formally defined. 
Service provider: person(s) or organisations that provide services. This includes staff and management 
that are employed, self-employed, visiting, temporary, contracted or anyone who is responsible or 
accountable to the organisation when providing a service to children. 
Single separation: the confining of a child, with or without their agreement in a safe and secure area as 
a means of control and as a response to the assessed extreme and immediate risk being presented by 
the child: 

•  to himself or herself or to any other person, or 
•  property, where the damage to such property could cause risk of injury to the child or to 
another person. 

Social worker: the social worker assigned by the Child and Family Agency to carry out its statutory 
responsibilities. 
Special care: special care means the provision of care to a child which addresses their behaviour and the 
risk of harm it poses to their life, health, safety, development or welfare, and their care requirements in 
a special care unit in which the child is detained (Child Care (Amendment Act) 2011). Special care order: 
an order, under section 23H of the Child Care Amendment Act 2011, to detain a child in a special care 
unit for a specified period of time. Orders may be interim special care orders or special care orders. 
Staff: means a person or persons employed by the registered provider to work at the special care unit 
including persons employed from other agencies. It does not include a person who works in the special 
care unit as an intern, a trainee, a person on a placement as part of a vocational training course or a 
person employed under a contract for services. Standards and features: a standard is a measure by 
which quality is judged. The standard statements set out what is expected in terms of the service 
provided to the person residing in the residential service. The features are the supporting statements 
that indicate how a service may be judged to meet the standard. 
Statement of purpose: means the written statement compiled in accordance with the Regulations. 
Timely: refers to action taken within a time frame which meets the welfare and protection needs of any 
particular child and his or her circumstances. 
Vetting: the process of investigating an individual thoroughly in order to ensure that he or she is suitable 
for a job. This process also includes checking references provided by the individual. 
Welfare: welfare encompasses all aspects of a person’s wellbeing to include physical, social, emotional, 
religious, moral and intellectual welfare. Workforce: all people working in a service. 
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APPENDIX II 
 
 

List of Court Cases Relating to Section 10 of 2001 Act: 
 
 

1. XY v clinical Director of St Patrick’s University Hospital and Doctor A.B. 2012 
IEHC 224 – 08 June 2012 
 

2. (D).H v Clinical Director of St. Patrick’s Hospital and Dr J.C. – Unreported 
 

3. S.O. v Clinical Director of Adelaide and Meath Hospital of Tallaght 2013 IEHC 
132  

 
4. G.F. v Clinical Director of Acute Psychiatric Unit, Tallaght Hospital and Mental 

Health Tribunal 2013 IEHC 309  
 

5. L.B. v The Clinical Director of Naas General Hospital 2015 IEHC 34 27 January 
2015 

 
6. J.O’T. v Neil Healy, Angelo Grazioli, Commissioner of An Garda Siochana, 

Minister for Justice and Equality, Ireland and the Attorney General 2018 IEHC 
571 - 9 
 

-  

https://www.bailii.org/ie/cases/IEHC/2012/H224.html
https://www.bailii.org/ie/cases/IEHC/2012/H224.html
https://www.mhcirl.ie/File/summary_judgements010719.pdf
https://www.bailii.org/ie/cases/IEHC/2013/H132.html
https://www.bailii.org/ie/cases/IEHC/2013/H132.html
https://www.bailii.org/ie/cases/IEHC/2013/H309.html
https://www.bailii.org/ie/cases/IEHC/2013/H309.html
https://www.bailii.org/ie/cases/IEHC/2015/H34.html
https://www.bailii.org/ie/cases/IEHC/2015/H34.html
https://www.bailii.org/ie/cases/IEHC/2018/H571.html
https://www.bailii.org/ie/cases/IEHC/2018/H571.html
https://www.bailii.org/ie/cases/IEHC/2018/H571.html
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APPENDIX III 
 

Note on Care Plans Submitted by MHC for DoH Consideration: 
 
The 2006 Regulations define an individual care plan as a “documented set of goals developed, regularly 
reviewed and updated by the resident's multi-disciplinary team, so far as practicable in consultation 
with each resident. The individual care plan shall specify the treatment and care required which shall be 
in accordance with best practice, shall identify necessary resources and shall specify appropriate goals 
for the resident. For a resident who is a child, his or her individual care plan shall include education 
requirements. The individual care plan shall be recorded in the one composite set of documentation”.  
 
In terms of what is involved in the development of an ICP, this should occur following a comprehensive 
assessment within seven days of admission and should be undertaken by the MDT. The comprehensive 
assessment should include medical, psychiatric and psychosocial history, a physical health and risk 
assessment, resilience and strengths, among others.  
 
The ICP should identify assessed needs, appropriate goals, the care and treatment required to meet 
these and the resources required. A key worker is generally identified to ensure continuity in the 
implementation of the plan. The ICP should be reviewed by the MDT (weekly in an acute setting or at 
least every six months in other facilities). The ICP should be developed and reviewed with the 
participation of the resident and their representative if appropriate.  
 
The care plan is one of the central documents that shows whether or not a service user has an active 
role in decisions about their care, whether there is multi-disciplinary input into their treatment, and 
whether there is a collaborative road-map for their recovery (from the Commission’s recent publication: 
Individual Care Planning 2016-2018 In Review). 
 
As per the Commission’s previous submission, we would stress the importance of developing a strong 
evidence-base for the care planning requirement and its inclusion in regulation. The development of 
same will require more comprehensive research. 
 
MHC 23rd June 2020 
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APPENDIX IV 
 

Complete List of Expert Group Recommendations 
 
 

Guiding Principles 
1. Insofar as practicable, a rights-based approach should be adopted throughout any revised 

mental health legislation.  
2. The following list of Guiding Principles of equal importance should be specified in the new 

law:  
a. The enjoyment of the highest attainable standard of mental health, with the person’s 

own understanding of his or her mental health being given due respect  
b. Autonomy and self determination 
c. Dignity (there should be a presumption that the patient is the person best placed to 

determine what promotes/compromises his or her own dignity) 
d. Bodily integrity 
e. Least restrictive care. 

 
Mental Disorder /Mental Illness 

3. Mental disorder should no longer be defined in mental health legislation but instead the 
revised Act should include a definition of mental illness.  

4. The definition of mental illness should be separated from the criteria for detention (see 
section 2.4 of this report re criteria for detention). 

5. The reference to ‘significant intellectual disability’ and ‘severe dementia’ in existing 
legislation should be removed.  

6. The definition of mental illness should be: ‘mental illness means a complex and changeable 
condition where the state of mind of a person affects the person's thinking, perceiving, 
emotion or judgment and seriously impairs the mental function of the person to the extent 
that he or she requires treatment.’  

 
Definition of Treatment 

7. Treatment should include ancillary tests required for the purposes of safeguarding life, 
ameliorating the condition, restoring health or relieving suffering.  

8. The definition of treatment should be expanded to include treatment to all patients admitted 
to or detained in an approved centre.  

9. Treatment should be clearly defined in revised mental health legislation and clinical 
guidelines should be further developed for the administration of various forms of treatment.  

10. Traditionally the focus of treatment was on the administration of medication, the Group 
would like to make it clear that treatment includes a range of psychological and other 
remedies and where treatment is specifically mentioned in this report, it should be 
interpreted in its wider sense and not viewed simply as the administration of medication.  

11. The provision of safety and/or a safe environment alone does not constitute treatment.  
 
Criteria for Detention 

12. Detention of a person with a mental illness cannot be permitted simply by virtue of the fact 
that the person may have such an illness or because his or her views or behaviour deviate 
from the norms of the prevailing society.  

13. The recommended new criteria for detention are:  
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a. the individual is suffering from mental illness of a nature or degree of severity 
which makes it necessary for him or her to receive treatment in an approved centre 
which cannot be given in the community; and  

b. it is immediately necessary for the protection of life of the person, for protection 
from a serious and imminent threat to the health of the person, or for the protection 
of other persons that he or she should receive such treatment and it cannot be 
provided unless he or she is detained in an approved centre under the Act; and 

c. the reception, detention and treatment of the person concerned in an approved 
centre would be likely to benefit the condition of that person to a material extent. 

14. Detention should only be for as long as absolutely necessary and the person continues to 
satisfy all the stated criteria.   

15. Immediately a person no longer satisfies any one of these criteria, the admission or renewal 
order must be revoked.  In those circumstances, the person may only remain in the approved 
centre on a voluntary basis or receive the required services which are provided in the 
community.  

 
Exclusions 

16. The involuntary admission of a person to an approved centre cannot be authorised by 
reason only of the fact that the person –  

(a) is suffering from a personality disorder, 
(b) is socially deviant, 
(c) is addicted to drugs or intoxicants, or 
(d) has an intellectual disability.  

 
Capacity   

17. If on admission of a patient, the admitting Mental Health Professional forms the view that 
the person may lack capacity to understand and give his/her informed consent to the 
proposed admission, they must refer the person for formal capacity assessment to be 
completed within 24 hours. The patient will be required to remain in the approved centre 
until such time as a capacity assessment is carried out.  

18. The Mental Health Commission should develop and publish guidelines in relation to the 
assessment of capacity. Capacity assessment can be undertaken by Mental Health 
Professionals with the required competencies and such competencies should be accredited 
by the respective professional bodies who should provide support and training where 
required. The guidelines should also draw attention to the possibility that external factors 
such as ‘institutional influence’ can have a bearing on how people react to proposals or 
questions put to him or her. 

19. Capacity should be monitored on an ongoing basis by the treating clinicians.  
20. If following the capacity assessment, it is deemed that a person has capacity to admit 

himself or herself, a voluntary admission may proceed. If it is deemed that they need 
support to understand, to make, or to convey their decision, that support must be provided 
to assist in the voluntary admission process. If it is deemed that they do not have capacity 
in relation to this decision, and the person has a mental illness they may only be admitted 
on an involuntary basis provided they satisfy all the criteria for detention. A person who 
lacks capacity and has a mental illness but does not fulfil the criteria for detention, may in 
specified circumstances be admitted as an ‘intermediate’ patient. 

21. Where relevant, information relating to how capacity is assessed and the right of appeal 
against a decision on their capacity to a Mental Health Review Board should be given to 
patients. In addition, they, and their family or carers if appropriate, should also be given 
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information relating to the supports that may be available to the individual under the 
proposed capacity legislation. 

 
Voluntary Patient  

22. A voluntary patient should be defined as a person who has the capacity (with support if 
required) to make a decision regarding admission to an approved centre and who, where 
the person retains capacity, formally gives his/her informed consent to such admission, and 
subsequent continuation of voluntary inpatient status and treatment on an ongoing basis as 
required.  This provision should also apply equally to children and their parents or persons 
as required acting in loco parentis. (See also section 2.23 Children)  

23. Lack of capacity on admission does not mean that further decisions relating to the patient’s 
treatment should not be discussed with and put to the patient as and when each decision is 
required. It is important not to automatically presume that each person continues to lack 
capacity when decisions are required.  

24. Where a person is deemed to lack capacity and therefore cannot give informed consent, 
then admission cannot take place on a voluntary basis even if a substitute decision maker 
(decision-making representative) has been appointed under the proposed Assisted 
Decision-Making (Capacity) Bill.  

25. All voluntary patients on admission to an approved centre should be fully informed of their 
rights, including information relating to their proposed treatment as well as their rights 
regarding consent or refusal of treatment and their right to leave the approved centre at any 
time.  

 
New Category of Patient 

26. The Group recommends a new category of patient known as ‘intermediate’ who will not 
be detained but will have the review mechanisms and protections of a detained person. 
Such patients would not have the capacity to consent to admission and equally do not fulfil 
the criteria for involuntary detention. 

27. The Mental Health Commission must be informed of the initial and ongoing admission of 
this category of patient. 

28. The same timeframe recommended for Mental Health Review Boards for involuntary 
patients should also apply for intermediate patients. 

29. The role of the Review Board for this cohort of patient must focus on the question of 
capacity as, by definition intermediate patients will not fulfil the criteria for detention. 

30. A detailed set of guidelines should be produced for this category of patient and the Mental 
Health Commission and the Office of Public Guardian should have a role in this regard. 

31. The Group recommends that it would be appropriate for a Consultant Psychiatrist to have 
the authority to override a refusal of treatment by a decision-making representative in 
emergency circumstances where treatment is deemed necessary and the person’s actual 
behaviour is injurious to self or others and no other safe option is available. 

32. A decision to override a refusal of treatment by a decision-making representative should 
be subject to review by a Mental Health Review Board which would convene within 3 days 
to decide if the situation presenting to the Consultant Psychiatrist fulfils the criteria for 
emergency circumstances. If the Review Board agrees that the circumstances were of an 
emergency nature, then the treatment authorised by the Consultant Psychiatrist may 
continue for as long as the emergency circumstances prevail subject to other provisions 
relating to second opinions etc.  

33. Advance healthcare directives should apply for this category of patient on the same basis 
as that proposed for voluntary patients. 
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Authorised Officers 
34. The Group recommends that there should be a more expanded and active role for 

Authorised Officers where involuntary admissions to an approved centre are being 
considered. This new role can lead to more appropriate and least restrictive treatment for 
individuals in community or other mental health settings and bring a greater focus on 
involuntary admission being a treatment of last resort.  

35. The Authorised Officer must, after consultation with family/carers where possible and 
appropriate, make the decision on whether or not an application for involuntary admission 
of the person should be made.  

36. The Group recommends that an Authorised Officer should be the person to sign all 
applications for involuntary admission to an approved centre (this also includes change of 
patient status in an approved centre from voluntary to involuntary – see section 2.17 on 
Change of Status for details).  This will have the effect of reducing the burden on 
families/carers in these difficult circumstances and reducing the involvement of Gardaí in 
the admission process.  

37. An application by an Authorised Officer to involuntarily admit a person to an approved 
centre shall remain in force for 7 days from the time of the first application.  

38. The Group considers that the sequencing of whether the Authorised Officer or the 
Registered Medical Practitioner sees the patient first is not relevant once they are 
undertaken independently. However, as regards completing and signing the appropriate 
documentation, the application for involuntary admission by the Authorised Officer must 
come first followed by the recommendation from the Registered Medical Practitioner.  

39. Family/carers can request a second Authorised Officer to look at their case if they are not 
happy with the recommendations of the first Authorised Officer.  If some time has elapsed 
since an Authorised Officer previously assessed a particular individual for involuntary 
detention, the same Authorised Officer can be asked to look again at the case.  

40. Where an Authorised Officer or family/carer seeks the opinion of a different Registered 
Medical Practitioner, they must disclose the facts relating to the previous application 
sought.  

41. Where a person is taken into custody by the Gardaí under section 12 of the Act, the initial 
assessment, whether that is by the Authorised Officer or the Registered Medical 
Practitioner, should take place as soon as possible after the person is taken into custody. 
The maximum period which the person can be held prior to being assessed by the 
Authorised Officer or Registered Medical Practitioner should be 24 hours. A second 24-
hour timeframe in which both the Authorised Officer and the Registered Medical 
Practitioner must carry out their assessments commences once the first such assessment is 
initiated.  

 
Procedure for Involuntary Admission to an Approved Centre 

42. The Registered Medical Practitioner must personally examine the person and in 
recommending detention must clearly certify how he/she came to the view that the person 
is suffering from a mental illness and also satisfies the criteria for detention. The Registered 
Medical Practitioner cannot play this role if he or she becomes the owner of an approved 
centre or an employee or agent of such centre, to which the person is to be admitted.  

43. Admission must be certified by a Consultant Psychiatrist after examination of the patient 
and following consultation with at least one other Mental Health Professional of a different 
discipline that is and or will be involved in the treatment of the person in the approved 
centre.  The opinion of that other Mental Health Professional should be officially recorded.  
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Patient Firstly Requiring Medical Treatment 
44. Where either the Registered Medical Practitioner who recommended the involuntary 

admission of the person, a Clinical Director of the approved centre or a Consultant 
Psychiatrist on the staff of the approved centre, is of the view that the patient first requires 
medical treatment for a physical condition, the patient may first be treated in an emergency 
department, hospital or clinic.  

45. The stay at the emergency department, hospital or clinic should be for the shortest time 
possible and the Mental Health Commission should be notified.  

46. The 24 hour timeframe for the admission process to the approved centre should commence 
on arrival at the emergency department, hospital or clinic as though it was the approved 
centre named in the application and the appropriate assessment and the making of an order 
should be done within that timeframe by the Clinical Director of the approved centre or by 
a Consultant Psychiatrist on the staff of the approved centre after consultation with a 
Mental Health Professional of another discipline.  

47. Throughout this period when the patient is at the emergency department, hospital or clinic, 
responsibility for the mental health treatment of the person should remain with the Clinical 
Director of the approved centre to which the patient is being admitted.  

 
Treatment prior to Detention 

48. Treatment should not be provided to a patient without consent prior to an admission order 
being completed unless the Consultant Psychiatrist after consultation (to be officially 
recorded) with another Health Care Professional is of the opinion that it is necessary in 
emergency circumstances. 

49. Emergency in this situation means that the treatment is deemed immediately necessary, 
that the person’s actual behaviour is injurious to self or others and no other safe option is 
available. 

 
Mental Health Tribunals 

50. Mental Health Tribunals should in future be renamed ‘Mental Health Review Boards’.  
51. While decisions about the nature and content of treatment remain within the remit of the 

multi-disciplinary mental health team, Review Boards should have the authority to 
establish whether there is an individual care plan in place and if it is compliant with the 
law.  

52. Review Boards should also establish that the views of the patient as well as those of the 
multi-disciplinary team were sought in the development of the care plan.  

53. The patient’s detention must be reviewed by a Review Board no later than 14 days after 
the making of the admission order or renewal order concerned.  

54. There should be no change in the current make up of Review Boards at this stage. The 
question of having a one-person Review Board should be re-examined in any future review 
of the mental health legislation.  

55. The Review Board members must continue to be clearly separate from the original 
decision–maker and those conducting the independent multi-disciplinary assessment for 
the Review Board. 

56. The ‘other person’ appointed to the Review Board should be known as the ‘community 
member’ and the person appointed to this role should not be or never have been a Medical 
Practitioner, Nurse or Mental Health Professional, Barrister or Solicitor in the State or in 
another jurisdiction.  

57. A patient should have a legal right to have a Review Board deferred for specified periods 
(2 periods of 14 days) if that is his/her wish. The deferral would have to be sought through 
the patient’s legal representative.  
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58. The following individuals must attend a Review Board: 
- Legal representative of the patient  
- Responsible treating clinician 

59. The following individuals may attend a Review Board: 
- Patient, who must always have a right to attend the Review Board  
- Advocate at the invitation of the patient exercising his/her right to such support  
- Independent Psychiatrist who undertook pre-Review Board assessment if the 

Review Board so requests 
- The author of the psychosocial report or if they are unable to attend, another 

member of the multi-disciplinary team may attend on their behalf if the Review 
Board so requests. 

60. It should be a matter for the Review Board to decide which additional persons should attend 
the Review Board hearing other than the absolute right of the patient to attend, their legal 
representative and their advocate if the patient so requests. 

61. The patient’s detention must be subject to an assessment report by an independent 
Psychiatrist with input (to be officially recorded) from another Mental Health Professional 
of a different discipline to be carried out within 5-7 days of the Review Board hearing.  

62. The range of Mental Health Professionals that the independent Psychiatrist must consult 
with for a Section 17 assessment should be specified.  

63. A psychosocial report should also be carried out by a member of the multi-disciplinary 
team from the approved centre who is registered with the appropriate professional 
regulatory body (i.e. CORU, Nursing and Midwifery Board or Medical Council) in the 
same timeframe as that recommended for the independent Psychiatrist report.  This report 
should concentrate on the non-medical aspects of the patient’s circumstances.  

64. The revised legislation should provide for the oversight of the integrity of the process of 
Review Boards by the Mental Health Commission in line with best practice. 

65. This would include a mechanism to allow information in relation to decisions of Review 
Boards to be published in anonymised form which will ensure patient confidentiality. This 
will allow such decisions to be available for the Mental Health Commission and/or the 
public to view.   

 
Renewal Orders 

66. Renewal orders must be certified by a Consultant Psychiatrist after consultation (to be 
officially recorded) with at least one other Mental Health Professional of a different 
discipline involved in the treatment of the person at the approved centre.  

67. Renewal orders at present can be for up to 3 months, 6 months or a year.  The Group 
believes that the 3rd renewal order of up to 12 months is too long and should be reduced to 
a period not exceeding 6 months. 

68. Section 15(2) should be amended by adding ‘and such renewal order shall only come into 
effect on the expiration of the time period provided for in the previous order be it an 
admission or renewal order’.  

69. The Group agreed that there was no need for a ‘slip-rule’ procedure and it was best to leave 
section 18(1)(a)(ii) as it stands.  

 
Absence With Leave 

70. The provisions of Section 26 regarding permission to be absent from an approved centre 
for a specified period should be retained with greater clarification being provided in a Code 
of Practice (to be developed by the Mental Health Commission) which would outline the 
precise circumstances in which such provisions can be used.  The time limit for such 



298 
 

absences should be a maximum of 14 days and they should not be used as quasi-community 
treatment orders.  

 
Grounds for Appeal 

71. Grounds for appeal to the Circuit Court should be amended such that the onus of proof as 
to the existence or otherwise of a mental illness that meets all the criteria for detention falls 
on the approved centre rather than the patient as is currently the case.  

72. S.I. 11/2007, Circuit Court Rules (Mental Health) should be amended to reflect the fact 
that the approved centre should be the respondent in cases brought before the Court and 
the Mental Health Commission’s potential involvement should be as a Notice Party.  

 
Change of Status from Voluntary to Involuntary 

73. The Group recommends that the existing powers of the Act to initially detain a voluntary 
patient and to allow for a change of status from voluntary to involuntary must remain. 
These powers insofar as possible, should only be used in very exceptional circumstances. 

74. A Consultant Psychiatrist who has the clinical responsibility for the treatment of a patient, 
a Registered Medical Practitioner, Registered Psychiatric Nurse or a Mental Health 
Professional (registered with CORU in the case of the latter) who considers that a voluntary 
patient would satisfy the criteria for detention may detain such patient for a maximum 
period of 24 hours initially.  

75. The Group recommends that during the initial detention period of 24 hours, an Authorised 
Officer should be called to attend the approved centre to consult with the patient and staff 
and make a determination as to whether or not to make an application for involuntary 
admission.  

76. The Authorised Officer must consider the alternatives available, offer advice and mobilise 
support for the service user and the family where necessary.  

77. Where the officer believes that the person satisfies all the criteria for detention and there is 
no alternative to detention, the officer should make an application for an involuntary 
admission in the normal way (this application must be made within the initial 24 hours 
referred to above and then be subject to the time restrictions for completion of the process 
as though it was initiated in the community).  

78. A Registered Medical Practitioner who is not the owner of an approved centre or an 
employee or agent of such centre, to which the person is to be admitted, should examine 
the patient within 24 hours of the application being made by the Authorised Officer and 
determine if there is a need to make a recommendation for admission.  

79. The Group also agrees that it should no longer be a requirement that a patient must first 
indicate a wish to leave the approved centre before the involuntary admission process is 
initiated.  The Act should also be amended to specifically allow that process to be initiated 
in such cases in the approved centre in line with the recent High Court ruling on this matter 
(Judgement of KC v Clinical Director of St. Loman’s Hospital).  

80. The Group recommends that every time section 23 is used to initially detain a patient (even 
if section 24 is not subsequently used to detain the person) the Mental Health Commission 
should be notified.  

81. The Group also recommends that section 24 should be amended to state clearly that the 
involuntary admission procedure to be followed under this section is similar to the 
procedure set out in Sections 9, 10, 11 and 14, with any necessary modifications.  

 
Consent to Treatment 

82. The right of voluntary patients to refuse treatment should be explicitly stated.  
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83. All patients should be supported to make informed decisions regarding their treatment and 
‘consent’ as defined in Section 56 relating to consent to treatment should include consent 
given by a patient with the support of a family member, friend or an appointed ‘carer’, 
‘advocate’ or a support decision maker appointed under the proposed capacity legislation.  

84. Section 57 should be amended so that the informed consent of a voluntary patient is 
required for all treatment.  

85. Informed consent is also required from involuntary patients who are deemed capable of 
giving such consent.  

86. A Consultant Psychiatrist, after consultation (to be officially recorded) with at least one 
other Mental Health Professional of a different discipline involved in the treatment of the 
patient, may administer treatment to a detained patient who lacks capacity where the patient 
does not have a DMR and the Consultant Psychiatrist considers it immediately necessary 
for the protection of life of the person, for protection from a serious and imminent threat to 
the health of the person, or for the protection of other persons that he or she should receive 
such treatment and there is no safe and effective alternative available.  Where a patient 
lacks capacity but has a DMR appointed under the capacity legislation, the DMR may 
accept or refuse treatment for the patient.  

87. A Consultant Psychiatrist can override the decision of a DMR to refuse treatment on behalf 
of an involuntary patient in emergency circumstances where the treatment is deemed 
necessary, the patient is injurious to self or others and no other safe option is available. A 
Mental Health Review Board must meet within 3 days to determine that the treatment was 
given in the appropriate emergency circumstances. If the Review Board agrees that the 
circumstances were of an emergency nature, then the treatment authorised by the 
Consultant Psychiatrist may continue for as long as the emergency circumstances prevail 
subject to other provisions relating to second opinions etc.  

88. The Group would emphasise the ongoing need for services to ensure that manual or other 
forms of seclusion and restraint are used only as a last resort, only where there is no other 
alternative and always in accordance with the rules drawn up by the Commission.  

89. The Group believes it would be more appropriate for the section of the Act (69) dealing 
with seclusion and restraint to be included in Part 4 of the Act which deals with consent to 
treatment.  The Group also recommends that the section should be broadened to include all 
forms of restraint including manual or other forms of seclusion or restraint, and appropriate 
guidelines should be produced by the Mental Health Commission. In addition, it should be 
made clear that this section applies to patients in the Central Mental Hospital.  

 
Electro-Convulsive Therapy (ECT) 

90. Section 59 should be amended to remove the authority to give ECT without consent in any 
circumstance where the patient is capable of giving consent but unwilling to do so. The 
Group recommended that the first possible opportunity should be taken to effect this 
change in the context of any future miscellaneous health bill.  Where the patient is unable 
to give consent but a decision-making representative appointed legally under capacity 
legislation for the person gives that consent on the patient’s behalf, then ECT may proceed.  

91. Where a patient does not have capacity and a decision-making representative does not give 
consent to ECT, such treatment may only take place where it is required as a life-saving 
treatment, for a patient where there is a threat to the lives of others or where the condition 
is otherwise treatment resistant, and such ECT may then only be administered subject to 
approval by a Mental Health Review Board which must convene within 3 days of the 
decision being taken.  
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Administration of Medicine 
92.  The reference to ‘unwilling’ should be removed from Section 60, and where any patient 

who has the capacity to make a decision refuses to take medicine, this decision will be 
respected.  The Group recommended that the first possible opportunity should be taken to 
effect this change in the context of any future miscellaneous Health Bill.  

93. Section 60 should also be amended so that medicine may be administered to a detained 
patient without capacity for the purpose of ameliorating his or her condition for a period 
not exceeding 21 days.  The recommendation to continue the administration of medicine 
beyond 21 days must be made by the treating Consultant who must also consult with 
another Mental Health Professional of a different discipline involved in the treatment of 
the patient and this must be officially recorded.  The recommendation to extend the 
administration of medicine beyond 21 days must also be authorised by a second Consultant 
Psychiatrist from outside the approved centre.  

94. Section 60 should be amended to reflect the fact that the continued administration of the 
medicine concerned must be of therapeutic material benefit to the patient.  

95. Further reviews of treatment should be undertaken every three months, and in the case of 
the first such review, a patient may request that this review take place at an earlier stage.  

96. The recommendation to continue the administration of medicine every three months must 
be made by the treating Consultant who must also consult with another Mental Health 
Professional of a different discipline involved in the treatment of the patient and this must 
be officially recorded.  The recommendation to extend the administration of medicine 
every three months must also be authorised by a second Consultant Psychiatrist from 
outside the centre.  

97. Where psychotropic medication is proposed, the views of the patient should be recorded 
and, if appropriate, consultation held with the patient’s family or advocate, also to be 
recorded. The functions of the Inspector of Mental Health Services could be extended in 
this area.  

 
Provision of Information on Admission to Approved Centres and Complaints Mechanisms 

98. On admission to an approved centre, every patient should have a right to information which 
would include their rights as a voluntary or involuntary patient, their rights regarding 
consent to or refusal of treatment, the range of services available in the centre, and any 
additional information as outlined in the Mental Health Commission Code of Practice.  

99. There is also an obligation to ensure that the patient is made aware of the complaints 
mechanisms in place at the centre and any general complaints mechanisms that exist within 
the service generally. 

100. The Group re-iterates that it is mandatory for the Inspector of Mental Health Services to 
meet a patient who has made a complaint when he/she is subsequently inspecting that 
approved centre and all patients must be informed of this right on admission to an approved 
centre and on the process for contacting the Mental Health Commission.  

101. The Expert Group is not recommending a separate Mental Health Ombudsman at this 
juncture, however it should be re-examined as part of future reviews of any new Act.  

 
Care Plans and Discharge Planning 

102. Care planning function should be strengthened and extended to all persons in                   
receipt of mental health services and provide a seamless recovery based approach towards 
discharge and support in the community.  

103. Recovery plans should be reviewed on a regular basis and the timing of the reviews should 
be decided based on the patient’s individual needs.  
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104. Patients must be offered the opportunity to sign off on their recovery plans and this must 
be recorded.  

105. Evaluation and feedback should form part of the review of a recovery plan and there 
should be a need to show evidence of the undertaking of a review.  

106. Wording of the legislation should be amended to ensure that it is the multi-disciplinary 
team that has responsibility for the clinical content of recovery plans rather than the 
proprietor.  

107. Care plans should be renamed as recovery plans and should refer to the person rather than 
the patient.  

108. Discharge plans must form part of a person’s individual recovery plan.  
109. It is desirable that discharge planning meetings should take place with family members, 

carers or chosen advocate (with the consent of the patient) and there should be robust 
codes of practice produced on their implementation.  

110. Section 66 should be strengthened further to cover community based services.  
 
Children 

111. Provisions relating to children should be included in a standalone Part of the Act and any 
provisions of the Child Care Act 1991 which apply should be expressly included rather 
than cross referenced.  

112.  Child should be defined as a person under 18 and thus brought into line with the Children 
Act 2001.  

113.  Dedicated Children’s Part of the Act should stipulate the following guiding principles: 
a. Every child should have access to health services that aim to deliver the highest 

attainable standard of child mental health. 
b. The autonomy and self-determination of the child should be respected insofar as 

practicable in conjunction with parents or persons as required acting in loco 
parentis. 

c. There must be consultation with the child at each and every stage of diagnosis and 
treatment with due weight given to his/her views consistent with his/her age, 
evolving capacity and maturity and with due regard to his/her will and preferences. 

d. Services should be provided in an age-appropriate environment wherever possible. 
e. Services should be provided in close proximity to family and/or carers wherever 

possible. 
f. The child must receive the least intrusive treatment possible in the least restrictive 

environment possible. 
g. Where there is an intervention on behalf of the child, his/her best interests must be 

taken into account, and ‘best interests’ must be defined in a way that is informed 
by the views of the child, bearing in mind that those views should be given due 
weight in accordance with his/her age, evolving capacity and maturity and with 
due regard to his/her will and preferences. 

114.  Children aged 16 or 17 should be presumed to have capacity to consent / refuse admission 
and treatment.  

115.  For an admission of a 16 or 17 year old to proceed on a voluntary basis, the child therefore 
must also consent or at least must not object to his/her voluntary admission.  

116.  Where a 16 or 17 year old objects, the case should then be referred to a child friendly 
District Family Law Court which can determine whether the child has the necessary 
maturity or capacity to make an informed decision. If the Court determines that the child 
has the necessary maturity and capacity, admission may only proceed on an involuntary 
basis by order of the Court. Where the Court determines that the child does not have the 
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necessary maturity and capacity then voluntary admission may proceed with the consent 
of the parents or person as required acting in loco parentis.  

117.  The Group acknowledges that there should be no automatic presumption of capacity for 
children under the age of 16.  

118.  In the case of a child under the age of 16, voluntary admission should only take place 
where the parents or person as required acting in loco parentis consents, however the 
views of the child must be heard by parents and service providers and given due weight 
in accordance with the child’s evolving capacity and maturity.  

119.  Admission and renewal orders for the involuntary detention of a child (under 18) should 
continue to require a Court Order and require justification that it is used as a last resort.  

120. The requirement to notify the Mental Health Commission of information relating to 
admission and discharge of children should be elevated to primary legislation.  

121.  Advocacy services to children and to the families of children in the mental health service 
should be available.  

122.  Gardaí (for clarity purposes) should be given the specific power to remove a child 
believed to be suffering from a mental illness satisfying the criteria for detention to a 
place where an age appropriate assessment can be performed and admissions should only 
be made to an age appropriate approved centre.  

123.  Places to which children are taken for such assessments should fulfil certain specific 
criteria (e.g. availability of child and adolescent psychiatry) and that relevant stakeholders 
are available, involved and informed (Gardaí, parents, etc.). Also, certain locations may 
be inappropriate in this regard (e.g. a care home from which a child has absconded).  

 
Inspections of Approved Centres and Community Services  

124. The Group recommends the registration and inspection at regular intervals of   the 
following mental health services:  

- Phase 1: Continue to register approved centres and inspect at least once in every 
three years and more often according to targeted risk. 

- Phase 2: Register all community mental health teams and inspect against an 
increasing proportion of the services provided in the community. 

- Phase 3: Register all High, Medium and Low Support Hostels; Crisis/Respite 
Houses; any other Residential Services; Day Hospitals, Day Centres and other 
facilities in which mental health services are provided and introduce inspections on 
a phased basis. 

125.  The new Act should give the Mental Health Commission specific powers to make 
standards in respect of all mental health services and to inspect against those standards. 
The Standards should be made by way of regulations and the regulations should be 
underpinned by way of primary legislation.  

 
Advance Healthcare Directives  

126. The introduction of legislation providing for advance healthcare directives which should 
apply to mental health on an equal basis with general health is recommended. 

127.  Notwithstanding the introduction of legislation on advance healthcare directives as part 
of the Assisted Decision-Making (Capacity) Bill, the Group recommends that when 
revised mental health legislation is being framed, it either amends the Assisted Decision-
Making (Capacity) Bill if necessary or introduces provisions in mental health law to deal 
in a more complete and comprehensive manner with the operation of advance healthcare 
directives in the area of mental health in the longer term. 
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128.  In particular, the authority to override a treatment refusal where a person’s health as 
opposed to life is at risk, should be re-visited again when mental health legislation is being 
framed.  

129.  An advance healthcare directive should state in clear and unambiguous terms the specific 
treatments to which it relates and also the particular situations in which the treatment 
decisions are intended to apply. 

130.  Advance healthcare directives should be recorded in the person’s recovery plan. 
131. If an advance healthcare directive is overridden, the Inspector of Mental Health Services 

should be notified within 3 days and it must be included in the Inspector’s report on the 
approved centre. 

132.  A valid and applicable advance healthcare directive may be overridden if at the time 
when it is proposed to treat the person, he or she is suffering from a mental illness and 
his/her detention and  treatment is regulated by Part 4 of the Mental Health Act 2001 
and/or by the Criminal Law (Insanity) Act 2006. (This is merely noting the proposed 
provision to this effect in the Assisted Decision-Making (Capacity) Bill). 

133.  Guidelines on advance healthcare directives should also be produced by the Health 
Information and Quality (HIQA) and the Mental Health Commission with the 
involvement of the appropriate professional regulatory bodies. 

 
Contact with Families and Doctor Patient Confidentiality  

134.  Where it is deemed appropriate, there should be proactive encouragement for the patient 
at all stages to involve his/her family/carer and/or chosen advocate in the admission 
process and in the development of the care and treatment plan with the patient’s consent.  

135.  All relevant professional bodies involved in mental health care should write into their 
codes of practice guidelines for practitioners the need to involve families/carers in the 
development of care and treatment plans with the patient’s consent especially in cases of 
serious and enduring mental health problems. 

136.  The Mental Health Commission should bring this matter before their Health Social Care 
and Regulatory Forum to highlight the importance of the points made and to explore how 
best the relevant provisions could be expressed in codes of ethics/practice and guidance 
in this area by each of the professional regulatory bodies.     

137.  The Mental Health Commission should develop more detailed guidance in this area for 
application right across the mental health sector. 

 
Approved Clinician  

138.  The Group did not recommend the introduction of an ‘Approved Clinician’ at this stage. 
139.  The Group believes that the introduction of an ‘Approved Clinician’ should be 

considered again as part of future reviews of the legislation. 
 
Miscellaneous 

140.  When revised mental health legislation is being drawn up, membership of the Mental 
Health Commission should be reviewed in its totality as it is currently limited mostly to 
professional groups and is not in keeping with the current policy to appoint through the 
Public Appointments Service.  Occupational Therapists are currently not represented on 
the existing Mental Health Commission. The criteria for membership should be based on 
the necessary skills and competencies required to govern. Ideally professional and service 
user insight should be achieved through membership of the Commission by persons who 
also have the necessary skills and competencies required to govern. However, if that is 
not possible, the Group suggests that professional and service user views could either be 
received by way of provision of statutory advisory committees to the Board.  
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141.  Appointments to the Commission should be staggered so that no more than half the 
membership would be due to complete a term at any one time.  This should allow for a 
greater degree of continuity at Commission level rather than the current practice of 
members all reaching the end of their term at the same time. Section 36 of the Act (Terms 
of office of members of Commission) will need to be amended.  

142.  In addition, it should be clearly stated that no Commission member may serve more than 
two consecutive terms.  

143.  Statutory responsibility for standards in mental health services (i.e. Mental Health 
Commission Quality Framework) should be explicitly referenced in a revised section 33 
of the Act which specifies the functions of the Mental Health Commission.  

144.  Section 55 of the Act allows the Inspector of Mental Health Services, or such other 
persons, if asked by the Commission, to inquire into certain matters as set out in this 
section. However, this section is silent in relation to the powers that the Inspector or other 
persons would have to assist him or her carry out the inquiry. The Inspector can rely on 
the explicit powers vested in him/her and assistant inspectors elsewhere in the Act, but 
the other ‘person’ currently has no powers. The section dealing with inquiries should 
specify the powers that the inquirer (Inspector or other persons) has for carrying out the 
inquiry. It is suggested that the powers of the Inspector outlined in Section 51(2) are 
explicitly included in a revised Section 55.  

145.  Section 51(1)(iii) of the 2001 Act should be amended to ensure that there is compliance 
by approved centres with ‘all’ codes of practice prepared by the Commission including 
the standards in mental health services.  

146.  The Group believes that it would be more appropriate to rename ‘approved centres’ as 
‘registered inpatient facilities’.  

147.  The Act should be amended so that the Inspector must visit a centre and provide a report 
to the Commission regarding the suitability for registration prior to it being entered in the 
register of approved centres.  

148.  There are a number of amendments required in relation to the registration of approved 
centres which would include the definitions of “approved centre”, “in-patient”, “resident” 
and “registered proprietor”.  These details should be examined in more detail when 
revised legislation is being drawn up.  

149.  The Mental Health Commission should have the authority to establish that a registered 
proprietor, or intended registered proprietor, and each other person who will participate 
in the management of the approved centre is a fit person to be the registered proprietor of 
the approved centre and to participate in its management.  

150.  Section 64 should be amended to ensure that where a registered proprietor is not 
compliant with the Act or Mental Health Commission requirements under the Act in 
relation to one centre, any decision to de-list the registered proprietor may be deemed to 
apply only in respect of that one centre or should include other centres as specified by the 
Commission.  

151.  The procedure for removing a condition on the registration of an approved centre as 
detailed in section 64(11)(a) of the Act needs to be amended as it currently requires that 
if the Mental Health Commission wants to remove a condition attached to a registration, 
it must first issue a proposal to the applicant or the registered proprietor to do so and 
afford the registered proprietor 21 days to make representations before it makes its 
decision. The Commission then makes its decision and informs the registered proprietor 
that it has 21 days to appeal to the District Court.  This procedure is appropriate where 
the Commission is attaching a condition but not where a condition is being removed.  

152.  The 2001 Act does not address the issue of the closure of approved centres and what 
follows if a closure takes place.  The Group acknowledges that to some extent this has 
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been dealt with in the Mental Health Act (Approved Centres) Regulations 2006 (S.I. 551 
of 2006) which provide directions in relation to notice to the Commission of the intention 
to close an approved centre and the transfer of voluntary patients. It is recommended that 
section 64 of the Act (Registration of approved centres) should be amended to provide 
for this scenario. 

153.  The Mental Health Commission should be able to request a Statutory Regulation Report 
from an approved centre in a manner specified by the Commission before they attach a 
condition.  

154.  Provision for the charging of appropriate fees for registration and inspection of centres 
or services should be considered when revised mental health legislation is being drawn 
up.  

155.  Tribunal members are currently appointed for a three year period under section 48(6) of 
the Act and the Group believes that in future members of Mental Health Review Boards 
should be appointed for a five year term. In addition, it should be clearly stated that no 
member may serve more than two consecutive terms.  

156.  Section 48(9) gives the Mental Health Commission the authority to remove a member 
from a Tribunal under certain conditions.   While the Commission may form an opinion 
in this regard, there is no provision in existing legislation for the Commission to observe 
the workings of a Tribunal to assist him or her in their deliberations as to whether a 
member should or should not be removed.  The Group recommends that such authority 
be provided to the Commission in revised mental health legislation. In addition, the 2001 
Act should be amended to allow the Mental Health Commission develop a system of 
appraisal for Mental Health Review Boards. This amendment should include appropriate 
linkage with Section 48(9).  

157.  The purpose of Mental Health Review Board hearings for discharged patients where they 
take place pursuant to Section 28(5) of the Act should be clearly set out in any revised 
legislation to ensure that the admission process was followed correctly and that the order 
was made on a bona fides belief that the person was at that time suffering from a mental 
illness. Section 28 should also clearly outline that there is no appeal to the Circuit Court 
under this section.  

158.  Section 73 of the Act requires that an individual receive permission of the High Court 
before he or she can institute civil proceedings under the Act.  Mindful of the fact that 
every person with a disability should have equal access to the law, the Group believes 
that this provision of the Act should now be repealed.  

159.  The Group recommends that for the purpose of clarity, the title ‘Clinical Director’ used 
in the Act should be renamed ‘Director of the Approved Centre (Registered Inpatient 
Facility)’ – however no change in the definition is required.  

160.  Mental Health Professional should be defined as a registered Health or Social Care 
Professional working in the mental health service.  

161.  The Mental Health Commission should develop a code of practice for the assisted 
admissions service. Mental health services should be required to monitor and report on 
these services in a manner and frequency requested by the Mental Health Commission.  

162.  Section 61 of the Act is entitled ‘Treatment of children in respect of whom an order under 
section 25 is in force’.  The wording of this section when originally drafted was based on 
the wording used in section 60 (Administration of medicine).   However, as the process 
for the detention of a child under section 25 is quite different to the involuntary admission 
of an adult, section 61 should be amended to take account of the detention process through 
the Courts for children.  
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163.  In circumstances where a patient chooses to remain in an approved centre as a voluntary 
patient after they no longer meet the criteria for detention, the Mental Health Commission 
should be notified of the subsequent voluntary admission. 

164.  Section 21(2) details the circumstances where a Clinical Director of an approved centre 
is of the opinion that it would be for the benefit of a patient detained in that centre to 
transfer him or her to the Central Mental Hospital. The Group recommends that once a 
Mental Health Review Board authorises such a transfer, such authorisation shall remain 
in place for a maximum time period of 3 months and/or certification by a Registered 
Medical Practitioner that the appropriate treatment in the Central Mental Hospital is still 
required by the patient concerned.  

165.  When revised mental health legislation is completed but before it is commenced, 
comprehensive and extensive training should be provided, with the support of service 
providers, the Mental Health Commission and professional bodies, for all Mental Health 
Professionals who may be involved in implementing the provisions of the revised Act. 
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