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Executive Summary
Irish law currently makes provision for parentage to be allocated to intending parents of children born
following DAHR procedures, subject to exceptions relating to non-clinical procedures and some
children born before the relevant legislation came into effect. Surrogacy is entirely unregulated in Irish
law. The impact of this position on children born following surrogacy arrangements has been
repeatedly highlighted, including by the Supreme Court, which has called on the Oireachtas to fill this
legislative vacuum.
The question of whether to regulate or prohibit surrogacy is a subject of considerable debate, with
strong and legitimately held opinions on either side. It is also an issue on which there is little
international consensus, with widely diverging approaches taken in different countries. Nonetheless,
from a children’s rights perspective, certain principles are beginning to crystallise. The unavoidable
reality is that children will continue to be born following international surrogacy arrangements and to
be cared for by intending parents who may have no legal connection with the children. In the face of
this reality, the European Court of Human Rights has held that States Parties to the European
Convention on Human Rights must provide a pathway to legal recognition of these family
relationships. The UN Special Rapporteur on the sale and sexual exploitation of children has echoed
this point, while expressing concerns about the potential for surrogacy to violate laws prohibiting the
sale of children and emphasising the need for a high level of legal safeguards to mitigate this risk.
This report analyses the law governing parentage and the right to identity in DAHR and surrogacy from
the perspective of children’s rights and best interests (see guiding principles in section 2). It examines
allocation of parentage and access to information about genetic origins in future DAHR procedures
and surrogacy arrangements taking place in Ireland (sections 3 and 4), as well as separate
considerations arising in respect of international surrogacy arrangements (section 5). It proceeds to
examine retrospective recognition of DAHR procedures and surrogacy arrangements which occurred
before the enactment of the relevant laws (section 6). Finally, it considers whether legal recognition
should be granted to surrogacy arrangements where there is no genetic link between the child and
either intending parent (section 7).
The report recommends that the Oireachtas should amend the Children and Family Relationships Act
2015 to address a number of anomalies arising in respect of the recognition of family relationships in
DAHR procedures, and enact comprehensive legislation regulating surrogacy at the earliest
opportunity. Surrogacy legislation should make provision for the recognition of both domestic and
international surrogacy arrangements, and should incentivise reliance on domestic arrangements by
adopting a more streamlined and less burdensome framework than for international arrangements.
Provision should be made for a pathway to parentage in respect of surrogacy arrangements which
occurred before the commencement of the new legislation.
Legislation governing domestic surrogacy arrangements should allow for altruistic surrogacy only, with
detailed provisions governing the payment of reasonable expenses. Provision should be made for a
court application prior to the conception of the child that would combine advance authorisation of
the arrangement and a pre-birth parental order. Provision should also be made for resolving any
disputes that may arise between the surrogate and the intending parents following the birth of the
child.
Legislation governing DAHR and surrogacy should ensure that the right to identity can be exercised by
children while they are still children, in line with their evolving capacities. Non-identifying information
should be made available at any point to children or to their parents. Identifying information should
be made available on request to parents at any point after the child’s birth, and made available on
2

request directly to the child from the age of 12 years. Provision should be made for parents to receive
counselling advising them on the benefits of early disclosure of the child’s genetic origins.
In relation to international surrogacy arrangements, legislation should make provision for the High
Court, upon the application of the intending parents, to grant parentage and parental responsibility
to the intending parents, and nationality and citizenship to the child, where the Court has satisfied
itself (upon provision of suitable evidence) of a range of prescribed criteria. Legislation should
stipulate that such applications should be made before the child is brought into the jurisdiction.
The existing laws preventing retrospective declarations of parentage from being granted to intending
parents who used a known donor in DAHR procedures should be repealed. Retrospective declarations
of parentage in respect of children born through surrogacy arrangements should also be provided for
where a court has satisfied itself (upon provision of suitable evidence) of a range of prescribed criteria.
There should be no requirement that domestic surrogacy arrangements involve a genetic link between
the child and at least one intending parent. However, such a requirement should be included in the
conditions governing recognition of international surrogacy arrangements to act as a safeguard
against the sale and trafficking of children.

3

Glossary of Terms
Donor-Assisted Human Reproduction (DAHR): where a woman uses donor gamete(s) or donor
embryo(s) to conceive and give birth to a child who she intends to care for from birth (either alone or
with a partner).
Gamete: a reproductive cell—either an egg or a sperm—used to create an embryo in the course of a
DAHR procedure.
Genetic origins: details of any gamete donor(s) or surrogate involved in the conception and delivery
of a child born following a DAHR procedure or a surrogacy arrangement.
Guardianship: a bundle of legal rights and responsibilities in respect of a child, including the prima
facie right to custody of the child as against anyone who is not a guardian; the right to determine
where the child will reside; the right to decide on the child’s religious upbringing; and the right to
consent to medical treatment. The rules governing guardianship in Irish law are set out in the
Guardianship of Infants Act 1964 (as amended).
Intending parent(s): the party or parties who commission the use of donor gametes/embryo(s) and/or
surrogates with the intention of conceiving a child that they will care for from birth.
Parentage: the legal status of being the parent of a child.
Parental order: a court order transferring parentage of, and guardianship/parental responsibility for
a child, from the surrogate (and, where relevant, her husband or partner) to the intending parents.
Parental responsibility: this term is used in some other jurisdictions, and is roughly equivalent to
guardianship in Irish law.
Surrogacy arrangement: where a woman agrees to carry and gives birth to a child on behalf of other
intending parents, and to relinquish care of the child and all rights of parentage and parental
responsibility, to the intending parents. The gametes of one, both or neither intending parent may be
used. Full or traditional surrogacy is where the woman uses her own egg, and is therefore the child’s
genetic mother. Gestational surrogacy is where the woman uses the egg of the intending mother or
of a donor. Surrogacy arrangements may be domestic (ie take place entirely within Ireland) or
international (ie the surrogate conceives and gives birth to the child in another jurisdiction, before the
intending parents bring the child back to Ireland).
Surrogate: a woman who agrees to carry and give birth to a child as part of a surrogacy arrangement.
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1. Introduction
This report has been prepared pursuant to a request made by the Minister for Children and Youth
Affairs in June 2020 to undertake a review of children’s rights and best interests in the context of
parentage in cases of donor-assisted human reproduction, including surrogacy. The request posed the
following question:
“How should the State recognise:


The child’s intending parents;

 The child’s genetic/biological parents;
 The child’s surrogate mother;
in a way which recognises the best interests and rights of the child, with particular regard to:
 The child’s right to their identity (UNCRC 8);
 The child’s right to their name and identity (birth registration) (UNCRC 7);
 The child’s right to know one’s origins and birth story (to whatever extent this right
exists);
 The child’s right to respect for private and family life (ECHR 8);
 Prevention of abduction, sale and trafficking (UNCRC 35);
bearing in mind the child’s needs both now and as they mature and develop over time and
into adulthood.”
In answering this question, the report will begin in section 2 by setting out the guiding principles that
will inform the analysis that will follow. Section 3 will examine the process governing allocation of
parentage in donor-assisted human reproduction (DAHR) and surrogacy arrangements taking place in
Ireland, including the safeguards to be incorporated into those legal processes to protect the best
interests of the child. Section 4 will discuss the child’s right to identity and the legal regulation of
access to information concerning the child’s genetic origins. Section 5 will focus on the recognition in
Ireland of surrogacy arrangements entered into abroad. Section 6 will consider the rules governing
retrospective recognition of DAHR procedures or surrogacy arrangements which took place prior to
the commencement of Irish legislation specifically governing these processes. Finally, section 7 will
consider whether recognition of surrogacy arrangements should be restricted to cases where there is
a genetic link between the child and at least one intending parent.
In line with the terms of reference set out above, the focus of this report will be on the children’s
rights implications of DAHR and surrogacy. Broader issues affecting the adult parties involved are
beyond the scope of this report. The report will not take the form of a detailed review of the General
Scheme of the Assisted Human Reproduction Bill 2017 (“the 2017 Bill”), although aspects of the
proposals contained in that Bill will be referenced where appropriate.
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2. Guiding Principles
In undertaking this report, two guiding principles have informed the work: an acceptance of the reality
of surrogacy as an international phenomenon, and the best interests of the child principle. Each of
these will be briefly explained.

2.1 Reality of International Surrogacy
While Ireland has recently enacted a legislative framework governing donor-assisted human
reproduction,1 surrogacy remains entirely unregulated in Irish law. It is acknowledged that surrogacy
remains controversial, and that there are some who would prefer to see it prohibited in Ireland (as is
currently the case for domestic surrogacy arrangements in countries such as France, Germany and
Italy). Nevertheless, there is no escaping the reality of surrogacy as an international phenomenon.
While international human rights bodies and academic scholars have highlighted the risk that some
forms of surrogacy may amount to sale of children and emphasised the need for States to take steps
to prevent this from happening,2 global prohibition of all forms of surrogacy is not within the gift of
any individual state or international organisation. It is also highly unlikely to arise on foot of an
international convention, since a significant number of jurisdictions are accepting of the practice of
surrogacy, either expressly authorising it or tolerating it on an unregulated basis.3 It has been argued
that a “global ban on surrogacy would simply move surrogacy arrangements to the black market,
thereby exposing the parties to a greater risk of exploitation”.4
While John Tobin has suggested that a multilateral treaty prohibiting international commercial
surrogacy (as distinct from altruistic or domestic surrogacy) is not an unrealistic proposition,5 his
argument was premised on the assumption that all cases of international commercial surrogacy
constitute sale of children, contrary to international human rights law. The UN Special Rapporteur on
the sale and sexual exploitation of children (referred to throughout this report as the “UN Special
Rapporteur”) has since clarified that while this may often be the case, “commercial surrogacy may not
constitute sale of children if it is closely regulated in compliance with international human rights norms
and standards”.6 Separately, the Hague Conference on Private International Law is engaged in an
ongoing project aimed at developing a protocol on the recognition of foreign judicial decisions on legal

1

Children and Family Relationships Act 2015, Parts 2 and 3.
See, eg, Report of the UN Special Rapporteur on the sale and sexual exploitation of children, A/HRC/37/60,
15 January 2018; J Tobin, “To Prohibit or Permit: What is the (Human) Rights Response to the Practice of
International Commercial Surrogacy?” (2014) 63 International and Comparative Law Quarterly 317.
3
In Advisory opinion concerning the recognition in domestic law of a legal parent-child relationship between a
child born through a gestational surrogacy arrangement abroad and the intended mother (P16-2018-001, 10
April 2019) at [22] to [24], the ECtHR set out results of a survey of 43 Council of Europe Member States, which
established that surrogacy arrangements are permitted in nine of these States and appear to be tolerated in a
further 10. In the 24 States that expressly or implicitly prohibit surrogacy, the adoption of a child born through
a surrogacy arrangement is possible in 12. The global variation in laws governing surrogacy is discussed in the
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [15] to [16].
For a 2013 study of practices in EU Member States, see Directorate General for Internal Policies, A
Comparative Study on the Regime of Surrogacy in EU Member States (European Parliament, 2013), available at
https://www.europarl.europa.eu/RegData/etudes/STUD/2013/474403/IPOL-JURI_ET(2013)474403_EN.pdf.
4
K Trimmings and P Beaumont, “International Surrogacy Arrangements: An urgent need for Legal Regulation
at the International Level” (2011) 7 Journal of Private International Law 627 at p 647.
5
Tobin (n 2 above).
6
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [41].
2
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parentage rendered as a result of international surrogacy arrangements,7 and the European Union has
also examined the issue in detail.8 It seems clear that the general trend of international law at present
is towards heightened regulation rather than outright prohibition of commercial surrogacy.
Thus, whatever the law is in Ireland, surrogacy will continue to be available in other jurisdictions, and
it is inevitable that Irish individuals or couples will seek to engage in international surrogacy
arrangements. The question for Irish law and policy is not whether surrogacy can be legislated out of
existence in Ireland; it is whether the better approach is to seek to deter it by prohibiting domestic
arrangements and refusing to recognise international arrangements, or to regulate the recognition of
both domestic and international arrangements in a manner that achieves the highest level of
protection for the rights of all concerned.
In answering this question, international human rights law, as subscribed to by Ireland, points
decisively towards regulation rather than prohibition. In her most recent thematic report on surrogacy
to the UN General Assembly in 2019, the UN Special Rapporteur stated:
“In light of the global demand for surrogacy, even the most domestically prohibitive States
must deal with the consequences of surrogacy arrangements, and it is therefore in the best
interests of children to ensure that there is a clear decision-making framework in place to
provide clarity and certainty.”9
Similarly, the European Court of Human Rights (ECtHR) has held that Article 8 of the European
Convention on Human Rights (ECHR) requires States Parties to allow for the possibility of domestic
recognition of parent-child relationships arising from international surrogacy arrangements at a
minimum in all cases involving a genetic link between the child and the parents.10
As a party to both the Convention on the Rights of the Child (CRC) and the ECHR, Ireland is legally
obliged to comply with at least this minimum obligation. It should be noted that the ECHR decisions
have led to courts in prohibitionist States such as France and Germany adapting their jurisprudence
to allow for a pathway to parentage for intending parents engaged in international surrogacy
arrangements.11 Therefore, since blanket prohibition is not an option, the focus must shift from
whether regulation should be pursued to what form of regulation is optimal from a children’s rights
perspective. In this regard, it is worth noting that Ireland’s failure to regulate surrogacy to date has
had negative consequences for Irish families who have engaged in both domestic and international
surrogacy arrangements. Children and parents have been left in vulnerable legal positions for lengthy
periods of time due to the failure of the Oireachtas to legislate to address their status. As noted by
O’Donnell J in the Irish Supreme Court in 2014:
7

Details of the ongoing work associated with this project are available at
https://www.hcch.net/en/projects/legislative-projects/parentage-surrogacy.
8
Directorate General for Internal Policies (n 2 above) at pp 159-199. See further A Rigon and C Chateau,
Regulating international surrogacy arrangements - state of play (European Parliament, 2016), available at
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/571368/IPOL_BRI(2016)571368_EN.pdf.
9
Report of the UN Special Rapporteur on the sale and sexual exploitation of children, A/74/162, 15 July 2019
at [20].
10
Mennesson v France (65192/11, 26 June 2014) at [99] to [102]; Advisory opinion concerning the recognition
in domestic law of a legal parent-child relationship between a child born through a gestational surrogacy
arrangement abroad and the intended mother (P16-2018-001, 10 April 2019) at [42] and [46]. See further Alice
Margaria, “Parenthood and Cross-Border Surrogacy: What Is ‘New’? The ECtHR’s First Advisory Opinion”
(2020) 28 Medical Law Review 412.
11
L Bracken, Same-Sex Parenting and the Best Interests Principle (Cambridge University Press, 2019) at pp 208209.
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“The absence of legislation does not mean an absence of assisted reproduction; rather it
means an absence of regulation … it is surely most clearly and profoundly wrong from the
point of children born through an unregulated process into a world where their status may be
determined by happenstance, and where simple events such as registration for schools,
attendance at a doctor, consent to medical treatment, acquisition of a passport and even
joining sports teams may involve complications, embarrassment and the necessity for prior
consultation with lawyers resulting in necessarily inconclusive advice. This Court in clear and
forceful terms drew attention to the absence of regulation in its decision in Roche v Roche [in
2010] … The need for legislation is even more urgent today.”12
Moreover, the UN Special Rapporteur has noted that “[t]he absence of clear and comprehensive laws
addressing surrogacy can lead to unregulated commercial surrogacy developing, with accompanying
exploitative practices”.13 She also highlighted that “[a] legitimate concern arises in particular regarding
risks of statelessness for surrogate-born children. In the context of international surrogacy
arrangements across countries with different legislation or regulation, there is a real risk that a child
will be unable to receive the nationality either of his parents or of the State where he or she was
born.”14 This would violate the child’s rights under Articles 7 and 8 of the CRC.15 Conversely:
“… a well-regulated system overseeing the legality of proceedings through a designated
oversight body, including pre-approval of surrogacy arrangements, a genuinely independent
counselling process, the screening of both intending parents and surrogates and the voluntary
consent of the surrogate, will effectively diminish the likelihood of proceedings into the
determination of legal parenthood that place the child in a situation of uncertainty.”16
If there is a benefit to be gained from the failure of the Oireachtas to legislate in this area to date, it is
that we approach the legislative process in a position to learn from a greater body of experience from
other jurisdictions and a greater body of academic research and literature than would have been
available at an earlier date. Moreover, the output of the UN Special Rapporteur and the ECtHR since
2018 has considerably clarified the nature of the international human rights law obligations in the
fields of assisted human reproduction and surrogacy. It is incumbent on the Oireachtas to maximise
the opportunity to build on these recent developments and to enact legislation that meets the highest
international standards and addresses the rights and interests of all parties involved.

2.2 Best Interests of the Child Principle
The second guiding principle underpinning this report is the best interests of the child principle, as
provided for in multiple sources of international and Irish law. Article 3(1) of the CRC provides:

12

MR v An t-Árd-Chláraitheoir [2014] 3 IR 533; judgment of O’Donnell J at [5] to [6]. Similar difficulties in other
jurisdictions have been documented by Y Ergas, “Babies without Borders: Human Rights, Human Dignity and
the Regulation of International Commercial Surrogacy” (2013) 27 Emory International Law Review 117 at pp
133-134.
13
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [16].
14
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 9 above) at [28].
15
See further UN Human Rights Committee, General Comment No 17: Article 24 (Rights of the Child), 7 April
1989, UN Doc No HRI/GEN/1/Rev.1 at [8]: States “are required to adopt every appropriate measure, both
internally and in cooperation with other States, to ensure that every child has a nationality when he [or she] is
born”.
16
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 9 above) at [66].
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“In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.”
The UN Special Rapporteur has emphasised that it is “imperative that States put in place clear
frameworks for the protection of children and for ensuring the primacy of their best interests, in the
context of surrogacy arrangements.”17
Although the ECHR does not expressly provide for the best interests principle, multiple judgments of
the ECtHR have recognised its application in the context of surrogacy arrangements, sometimes
making direct reference to Article 3 of the CRC in doing so. Notably, although Article 3 of the CRC has
influenced the ECtHR, the latter has gone further than the CRC by stating that the best interests of the
child are “paramount” in surrogacy cases rather than “a primary consideration”. For example, in
Mennesson v France, the Court stated that when examining whether domestic legislation governing
surrogacy strikes a fair balance between the competing interests of the State and those directly
affected by the legislation, “it must have regard to the essential principle according to which,
whenever the situation of a child is in issue, the best interests of that child are paramount.”18
Irish law has long recognised the best interests principle (sometimes using the term “welfare” rather
than “best interests”), but takes a slightly different approach to its application. In one respect it is
narrower than the CRC, in that the principle is stated to be applicable only in specific contexts
(including court decisions concerning guardianship, custody, access, adoption and child protection,19
and in the performance of functions of the Child and Family Agency20) rather than in “all actions
concerning children”). However, in another respect, Irish law—like the ECHR—goes further than the
CRC by stating that the welfare or best interests of the child is the “first and paramount consideration”
for a court in cases concerning children, and not merely “a primary consideration”.21
It must be acknowledged that the best interests principle has been the subject of legitimate criticism
for its innate vagueness.22 In the context of assisted human reproduction and surrogacy, this has at
times led to the principle being invoked on both sides of the debate regarding prohibition or
regulation, with some advocates arguing that the best interests of children would be best served by

17

UN Special Rapporteur on the sale and sexual exploitation of children (n 9 above) at [20].
Mennesson v France (65192/11, 26 June 2014) at [81]. To similar effect, see Advisory opinion concerning the
recognition in domestic law of a legal parent-child relationship between a child born through a gestational
surrogacy arrangement abroad and the intended mother (P16-2018-001, 10 April 2019) at [37] and Paradiso
and Campanelli v Italy (25358/12, 24 January 2017) at [208].
19
Constitution of Ireland, Article 42A.4; Guardianship of Infants Act 1964, s 3(1) (as amended); Child Care Act
1991, ss 3 and 24(a) (as amended); Adoption Act 2010, s 19 (as amended).
20
Child and Family Agency Act 2013, s 9.
21
Note also that older legislation refers to the “welfare” of the child, whereas Article 42A of the Constitution
and more recent legislation refers to the “best interests of the child”. Head 7 of the General Scheme of the
AHR Bill 2017 adopts the older term ”welfare”; G Shannon, Eleventh Report of the Special Rapporteur on Child
Protection (2018) at p 300, available at
https://assets.gov.ie/27444/92175b78d19a47abb4d500f8da2d90b7.pdf, recommended that “[t]he AHR Bill
should emphasise the paramountcy of the best interests of the child, instead of referring to his or her welfare
as is currently set out in Heads 6 and 7, to ensure a coherent approach to the protection of children in all
modern legislation, moving towards a broader focus of their ‘best interests’ as opposed to welfare”.
22
See, eg, R Mnookin, “Child-custody adjudication: Judicial functions in the face of indeterminacy” (1975) 39
Law and Contemporary Problems 226 and J Eekelaar, “Beyond the welfare principle” (2002) 14 Child and
Family Law Quarterly 237.
18
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prohibition.23 However, there are two important points to make in response to claims that the blanket
prohibition of surrogacy would be consistent with the best interests of children. First, this claim is
directed towards the best interests of all children that would be born in future as a result of surrogacy
arrangements rather than towards the best interests of individual children. It is thus a misapplication
of the best interests principle, which is intended to be applied to the real life circumstances of an
individual child rather than to the hypothetical circumstances of unidentified children. The UN Special
Rapporteur stated in 2019 that a best interests assessment “is an individual case-by-case process” and
recommended that States “[d]etermine, on a case-by-case basis, the substantive content with regard
to the concept of the child’s best interests … according to the specific situation of the child concerned,
taking into account the personal context, situation and needs of the child”.24 Similarly, the ECtHR has
stated that the best interests principle requires that in surrogacy cases, “each situation be examined
in the light of the particular circumstances of the case”; the principle “must be assessed primarily in
concreto rather than in abstracto”.25
A blanket prohibition on the recognition of surrogacy arrangements, whether domestic or
international, in pursuit of an abstract concept of the best interests of all children precludes the
possibility of assessing whether recognition of the family relationships of individual children born as a
result of surrogacy is in their best interests, and is thus contrary to international human rights law.
This report proceeds on the basis that the best interests principle, as interpreted and applied by UN
bodies and by the ECtHR, requires that the individual circumstances of every child born to a surrogacy
arrangement in Ireland, or brought to Ireland pursuant to a surrogacy arrangement entered into
abroad, be subject to a best interests assessment that allows for the possibility of the intending
parents being recognised as the child’s legal parents if this is in line with the child’s best interests.
In determining what is in the best interests of a child born pursuant to a surrogacy arrangement, both
international bodies26 and academic commentators27 have argued that the innate vagueness of the
principle can be mitigated if courts interpret and apply it to the issue of surrogacy in a way that
maximises the child’s enjoyment of his or her other rights and in a manner that is informed by the
best available empirical evidence derived from social science research. Specific rights of the child that
are of particular relevance in the context of DAHR and surrogacy include:

23

See, eg, Iona Institute, “The Ethical Case against Surrogate Motherhood: What we can Learn from the Law of
other European Countries”, available at
https://www.ionainstitute.ie/assets/files/Surrogacy%20final%20PDF.pdf (arguing that prohibiting all surrogacy
is in the best interests of children) and Surrogate Motherhood, Written declaration No 522, 27 April 2012,
available at http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=18711 (in which 22 members
of the Parliamentary Assembly of the Council of Europe signed a declaration invoking (inter alia) Article 3 CRC
that “surrogate motherhood is incompatible with the dignity of the women and children concerned and is a
violation of their fundamental rights.”
24
UN Special Rapporteur on the sale and sexual exploitation of children (n 9 above) at [46] and [99(c)].
25
Advisory opinion concerning the recognition in domestic law of a legal parent-child relationship between a
child born through a gestational surrogacy arrangement abroad and the intended mother (P16-2018-001, 10
April 2019) at [42] and [52].
26
See, eg, Committee on the Rights of the Child, General Comment No 14 (2013) on the right of the child to
have his or her best interests taken as a primary consideration (art. 3, para. 1), UN Doc No CRC/C/GC/14, 29
May 2013 at [52] to [79]; UN Special Rapporteur on the sale and sexual exploitation of children (n 9 above) at
[19] to [24] and [105]; and T Hammarberg, “The Principle of the Best Interests of the Child—What it Means
and What it Demands from Adults”, Lecture by Thomas Hammarberg, Commissioner for Human Rights, Council
of Europe (Warsaw, 30 May 2008, available at https://rm.coe.int/16806da95d).
27
See, eg, Bracken (n 11 above) at pp 24-38; K Wade, “The regulation of surrogacy: a children’s rights
perspective” (2017) 29 Child and Family Law Quarterly 113; and Tobin (n 2 above) at pp 326-338.
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The right to family life (Articles 7, 9, 10, 16 and 18 CRC, Article 8 ECHR)
The right to identity (Article 8 CRC, Article 8 ECHR)
The right to health (Article 24 CRC)
The right to express their views in all matters affecting them (Article 12 CRC)
The principle of non-discrimination (Article 2 CRC, Article 14 ECHR)
The prohibition on abduction, sale and trafficking of children (Article 35 CRC and Article 1
Optional Protocol to the CRC on the sale of children, child prostitution and child pornography)

This approach can also help to guide legislators and policy-makers on how best to address crucial
aspects of the law regulating DAHR and surrogacy, including allocation of parentage, access to
information, and safeguards for the rights of parties involved in surrogacy arrangements (whether
domestic or international). The sections that follow will adopt this approach in applying the best
interests principle to each of these issues.

3. Allocation of Parentage
3.1 Allocation of Parentage in DAHR
The allocation of parentage and the protection of the right to identity in cases of DAHR has already
been legislated for in Parts 2 and 3 of the Children and Family Relationships Act 2015 (“the 2015 Act”);
following a lengthy delay (the impact of which will be discussed in Section 6 below), these Parts of the
Act came into effect on 4 May 2020.28 The Act provides that the parents of a donor-conceived child
who is born as a result of a DAHR procedure are the mother and the spouse, civil partner or cohabitant,
as the case may be, of the child (subject to certain conditions, including that each party consents and
makes prescribed declarations).29 Broadly speaking, this aspect of the legislation is compliant with
children’s rights principles, in that it provides a pathway for the child’s family relationship with his or
her parent(s) to be recognised from birth, thus giving the child’s parent(s) the legal powers necessary
to care for the child. The Act also makes detailed provision for protecting the child’s right to identity,
and this will be examined in more detail in Section 4 below.
However, there are two exceptions to the general approach set out above. The first relates to
retrospective cases— ie where the DAHR procedure occurred before the 2015 Act was commenced.
This issue will be discussed in Section 6 below. The second exception relates to DAHR procedures
occurring in non-clinical settings (sometimes referred to as “artificial insemination at home” or “DIY”
procedures).
The 2015 Act stipulates that a person shall not perform a DAHR procedure unless the person is a
registered medical practitioner or a registered nurse.30 Therefore, self-insemination will not qualify as
a DAHR procedure within the meaning of the Act.31 The effect of this is that while the birth mother
will be recognised as the child’s mother (pursuant to the common law presumption mater semper
certa est (motherhood is always certain)), the child’s second parent will not be able to benefit from
the parentage provisions of the 2015 Act. The impact of this position on children and families is
uneven:
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Children and Family Relationships Act 2015 (Parts 2 and 3) (Commencement) Order 2019.
Children and Family Relationships Act 2015, s 5 (as amended).
30
Children and Family Relationships Act 2015, s 25(1).
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Further issues arise in respect of the definition of “DAHR facility” provided in the Act; see Bracken (n 11
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If the child was conceived using donor sperm, a second parent who is the mother’s husband
will be able to rely on the presumption of paternity.32
If the child was conceived using the second parent’s sperm and a donor egg, the mother will
be able to rely on the presumption of maternity, and the father will be able to obtain a
declaration of parentage from the courts.33
If the second parent is a man who is not married to the mother and donor sperm was used,
or if the second parent is a woman, it is not possible for the second parent to be the child’s
legal parent.34 The second parent would be able to become a guardian by court application,
but would have to show that they are married to or in a civil partnership with the mother or
have cohabited with the mother for over three years, and that they have shared day-to-day
care of the child for over two years.35 Similar conditions apply to step-parent adoption by the
second parent.36

The rationale underpinning the exclusion of non-clinical procedures from the scope of the parentage
provisions of the 2015 Act is to ensure the protection of the child’s right to identity. The Act imposes
legal obligations on clinical settings regarding record keeping that will facilitate later access to
information about donor parents (as will be discussed in Section 4 below). This is more difficult to
ensure in non-clinical settings. The question that arises is whether the policy goal of protecting the
right to identity for all children born as a result of DAHR procedures justifies a two-year delay in
recognising a specific child’s family relationship with the second parent (including in cases where it
may already be too late to vindicate a particular child’s right to identity); or the discriminatory position
that arises whereby some second parents of children born following non-clinical procedures would be
recognised as parents, while others would not.
Bracken has argued that the tension between different children’s rights does not justify exclusion of
non-clinical procedures from parentage recognition, and that parentage should be recognised in such
cases provided that appropriate safeguards can be put in place for the right to identity. She suggests
a presumption of parentage approach as a remedy, but also examines other options (eg post-birth
registration or court application), with her main argument being that some mechanism should be put
in place, as children should not be denied the recognition of their family relationship based on a choice
the parents made.37
It is certainly legitimate for the law to provide a preferential regime for clinical procedures, given the
enhanced protection that will be provided for the right to identity in these settings. Restricting the
second parent to applying for guardianship or adoption rather than parentage is not in itself a
disproportionate means of seeking to deter non-clinical procedures, since it still allows for the
relationship between the child and the second parent to be legally recognised and for the second
32
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33
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the same Act, giving rise to a maximum penalty on indictment of a fine not exceeding €10,000 or
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35
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37
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she cites the approach taken in British Columbia under the Family Law Act 2011, s 27.
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parent to enjoy equal parental responsibility for the child with the mother. However, the regime set
down in the 2015 Act would be more defensible if it applied evenly to all non-clinical procedures, and
if the period of time that must elapse before the second parent may apply for guardianship or
adoption was not so lengthy. In its current form, the regime governing non-clinical procedures appears
to have at least as much negative impact on children’s rights (to non-discrimination and to recognition
of family relationships) as positive impact (on the right to identity).
A legislative regime that prioritises family relationships over identity for some children born as a result
of non-clinical procedures while doing the opposite for others is not sustainable. As noted by the UN
Special Rapporteur, the “overarching principle of non-discrimination signifies that none of the rights
of the child should be impacted by the method of his or her birth”.38 As such, Bracken’s
recommendation that the law should provide a more effective pathway to recognition for second
parents who are currently excluded is persuasive. Such a pathway could incorporate protection for
the child’s right to identity by making provision for information to be provided to the National DonorConceived Person Register following a non-clinical procedure. This could be incentivised by allowing
for recognition of full legal parentage where such information has been provided, but restricting
recognition to guardianship where it has not been provided. In either case, an application to court
should be required as a safeguard for the rights of the child; but this should be possible at any point
after the birth of the child, with no waiting period prescribed for the guardianship application. This
solution would likely deter the use of anonymously donated gametes and limit the number of children
born through non-clinical procedures who are unable to exercise their right to identity, while
simultaneously allowing for the legal recognition of family relationships between children and second
parents without undue delay. Granting guardianship instead of full parentage in cases where
information has not been provided to the National Donor-Conceived Person Register following a nonclinical procedure is a proportionate measure that seeks to protect the child’s right to identity without
imposing a lengthy delay before legal recognition of the family relationship can be granted. Note also
that once the requisite waiting period has elapsed, parents who wish to attain full parent status could
make an application for adoption in the normal way.

3.2 Allocation of Parentage in Surrogacy
3.2.1 Current legal position
To date, surrogacy has not been regulated at all in Ireland. In domestic surrogacy arrangements, the
Supreme Court clarified in 2014 that legal parentage of children born in Ireland pursuant to surrogacy
arrangements is determined by the common law presumption mater semper certa est.39 This means
that a surrogate who gives birth to the child is automatically deemed to be the legal mother,
irrespective of genetic link or the intention of the parties. The legal father of the child is presumed to
be the husband of the birth mother if she is married,40 or the father named on the birth certificate (if
named).41 A presumption of paternity may be rebutted where an application is made to court for a
declaration of parentage and blood samples are provided,42 and this process may also be used to
establish paternity in cases where no presumed father has been identified. In contrast, the

38
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presumption of maternity cannot be rebutted under the law as it stands, and the only legal mechanism
that could transfer parentage from the birth mother to another person is adoption.
In respect of international surrogacy arrangements, the Department of Justice issued guidelines in
2012 as an interim measure pending the enactment of legislation governing such arrangements.43
(Importantly, no legislation has since been enacted.) The guidelines set out the principles of Irish law
governing the establishment of legal parentage and the steps necessary for a genetic father of the
child to obtain a declaration of parentage and be appointed a guardian. It also explained the
procedures governing citizenship and the issuing of passports or emergency travel certificates. Since
the guidelines do not have force of law, they cannot do any more than set out the limited extent to
which existing Irish law can attempt to cope with the complex scenarios presented by international
surrogacy arrangements. The guidelines cannot fill gaps in the law relating to the legal parentage of
an intending mother, or an intending father who does not have a genetic link to the child.

3.2.2 Best interests and domestic surrogacy
It was noted in section 2.1 above that international human rights law requires Ireland to allow for the
possibility of the recognition of parent-child relationships arising from international surrogacy
arrangements. By contrast, neither the UN bodies nor the ECtHR have stipulated that national law
must allow for domestic surrogacy arrangements; in recognition of the diversity of approaches across
jurisdictions, it has instead been held that States have flexibility to decide for themselves whether to
regulate or prohibit domestic surrogacy.44 (It is commonplace for international bodies to take this
position on issues giving rise to complex considerations of social policy on which there is no clear
international consensus.)
Nonetheless, many of the same arguments that led the UN bodies and the ECtHR to hold that national
law must allow for the possibility of recognising parent-child relationships arising from international
surrogacy arrangements can also be applied to domestic arrangements. The right of the child born
following a domestic surrogacy arrangement to have his or her family relationships, nationality and
citizenship legally recognised is no less than that of a child born following an international
arrangement. The same can be said of that child’s right to access information concerning his or her
genetic origins. These points would only lose force if a prohibition on domestic surrogacy were to be
100% effective in preventing children being born through surrogacy, and it is far from clear that this
would be the case.
There is also a compelling argument that the most obvious impact of prohibiting domestic surrogacy
arrangements would be increased reliance on international arrangements.45 As already noted,
international human rights law dictates that the possibility of recognition of international surrogacy
arrangements cannot be eschewed entirely. However, the risks that may arise in the context of
domestic arrangements are amplified in international arrangements. The Hague Conference on
Private International Law has identified a number of “extremely serious rights issues” including “cases
of child abandonment, … cases in which the suitability of intending parents has been called into
question and in which child trafficking concerns have arisen, cases in which courts have lamented the
43
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Bracken (n 11 above) at p 234. See also K Horsey, “Fraying at the Edges: UK Surrogacy Law in 2015” (2016)
24 Medical Law Review 608, who argues that the same effect can flow from domestic regulation of surrogacy
law that fails to align with the lived realities of families formed through surrogacy arrangements.
44

14

child’s likely future inability to trace his/her genetic and birth origins, cases in which concerns have
yet again arisen in relation to the free and informed consent of surrogate mothers and the contract
terms surrogate mothers have signed, and cases demonstrating clear concerns in relation to
unscrupulous intermediaries … these concerns arise with varying frequency and severity across
different States of birth”.46
The Irish legal system can only retrospectively assess whether an arrangement that was concluded in
another jurisdiction meets designated Irish legal standards. The English High Court has noted that “it
is almost impossible to imagine a set of circumstances in which by the time the case comes to court,
the welfare of any child (particularly a foreign child) would not be gravely compromised (at the very
least) by a refusal to make an order” recognising parentage.47 Nonetheless, the need for courts to
avoid treating international arrangements as a fait accompli gives rise to the possibility of nonrecognition in cases where the process does not comply with Irish requirements.48
The tools available to mitigate adverse consequences flowing from non-recognition of parentage of a
child who has already been born and whose custody has been transferred are necessarily limited.
Certainly, Irish law should aim to avoid difficult scenarios like that seen in the case of Paradiso and
Campanelli v Italy, which resulted in a child being placed in care after a surrogacy arrangement
entered into in Russia was deemed not to comply with national standards in Italy.49 (A not dissimilar
case appeared before the Irish courts in 2016, in which a child was made a ward of court for a period
of time; no final written judgment has been published, and so it is unclear what the ultimate outcome
of the case was.50) The best way to avoid scenarios like this arising is to incentivise intending parents
to make use of a domestic process that is regulated to the highest children’s rights standards rather
than to engage in international surrogacy arrangements which cannot be subjected to the same
controls. This can be achieved by allowing for the recognition of domestic surrogacy arrangements
though a procedure that is less burdensome than that applicable to international arrangements, and
through awareness raising measures designed to inform intending parents of this fact.51
For these reasons, this report recommends that the most effective way for Irish law to comply with
the best interests principle in the context of domestic surrogacy arrangements is to make provision to
regulate such arrangements rather than to prohibit them. This in turn raises the question of what
model of regulation is most compliant with the best interests principle.
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3.2.3 Model of domestic regulation
There are four main issues to be considered when examining a potential model of regulation of
domestic surrogacy. First, there is the question of whether to require advance authorisation of
surrogacy arrangements. Second, there is the question of how the arrangement is given legal effect,
with the main options being the contractual model (whereby the law recognises a surrogacy contract
entered into by private parties52) or the judicial model (whereby a court order is necessary to give
effect to the surrogacy arrangement). The third question is when the legal recognition takes place,
with the divide being between pre-conception and post-birth models. These models will be considered
with a view to establishing which provides the most effective protection for children’s rights and best
interests. The fourth issue arising is how to ensure that the safeguards built into the legal framework
are sufficiently robust to ensure that domestic surrogacy arrangements do not allow for the sale and
trafficking of children.

3.2.3.1 Advance authorisation
Where present, the requirement for advance authorisation acts as a proactive safeguard designed to
ensure that surrogacy arrangements can only be facilitated by fertility clinics where the rights and
interests of all parties involved (the child, the intending parents, the surrogate, and any gamete
donors) are fully protected. In her 2018 report, the UN Special Rapporteur called on States to “[e]nsure
that in all parentage and parental responsibility decisions involving a surrogacy arrangement, a court
or competent authority conducts an appropriate and non-discriminatory suitability review of the
intending parent(s), either prior to or after the birth or both”.53 However, the suitability of the
intending parents is only one factor which could be considered by the court or regulatory authority
granting authorisation. In Ireland, the General Scheme of the AHR Bill 2017 proposed to require
advance authorisation of surrogacy arrangements by the Assisted Human Reproduction Regulatory
Authority.54 Under the proposals in the Bill, authorisation would only be granted where a range of
conditions are met, including that the surrogacy arrangement is domestic, altruistic and gestational;
that the AHR facility has taken account of the welfare of the child; that all parties consent; that
adequate records are kept to facilitate the child’s right to identity; that age limits are complied with;
and that counselling and legal advice has been provided to the parties.55 In South Africa, surrogacy
arrangements must be confirmed in advance by the High Court before the conception of the child.
Conditions to be satisfied include that all parties are competent and suitable persons to enter into the
arrangement; that they understand the legal consequences of the arrangement, that the arrangement
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is altruistic; and that adequate provision exists for the care and upbringing of the child in a stable
home environment.56 A very similar framework is in place in Greece.57
Advance authorisation has the potential to prevent problems from arising in the first place instead of
seeking to remedy problems after the child has been born (which can be extremely difficult, if not
impossible, in surrogacy arrangements). As such, it offers strong protection for the rights of both
children and adults, and this report recommends that it should feature in Irish legislation regulating
domestic surrogacy arrangements. The provisions of the General Scheme of the AHR Bill 2017
governing conditions to be satisfied before advance authorisation is granted offer a good starting
point for the development of future legislation.58 However, it will be recommended below that the
power to authorise an arrangement should be vested in a court rather than in a regulatory authority.

3.2.3.2 Contractual and judicial models
As between the contractual and judicial models for giving legal effect to domestic surrogacy
arrangements, it seems clear that the judicial model provides a higher level of protection for children’s
rights and best interests. Both the UN Committee on the Rights of the Child59 and the UN Special
Rapporteur60 have expressed considerable concern about the scope for abuse of contractual surrogacy
regimes under which parentage issues are decided exclusively on a contractual basis at pre-conception
or pre-birth stage, which they believe may lead to the sale of children. Similarly, the Law Commission
for England and Wales and Scottish Law Commission (referred to below as “the UK Law Commissions”)
have stated that “it is hard to reconcile a contractual model of parenthood with the focus being on
the child’s welfare”.61 Section 2.2 above explained that the best interests principle requires that the
individual circumstances of each child be subject to a best interests assessment. The judicial model
(referred to below as a parental order) allows for a robust and independent assessment of every
surrogacy arrangement that ensures that a parental order will only be made where this is in the best
interests of the child. By contrast, the contractual model operates in a relatively automatic manner
and cannot ensure this individualised best interests assessment of every child born as a result of a
surrogacy arrangement. For this reason, this report recommends the adoption of the judicial model.
(However, if the judicial model is to operate in a manner conducive to upholding the rights and best
interests of children, provision will need to be made to avoid undue delay in the hearing of court
applications relating to surrogacy arrangements.)
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3.2.3.3 Pre-conception and post-birth models
Parental orders can be made either pre-conception or post-birth. When made pre-conception, the
intending parents are recognised as the child’s legal parents from the moment of birth, as in
jurisdictions including California, Illinois, New Jersey, Ontario, British Columbia, South Africa, Portugal
and Greece.62 Typically, the surrogate will not be recognised as the legal mother at any point after
birth (although Ontario and British Columbia are exceptions in this regard, as will be discussed further
below). This model aims to give effect to the intention of the parties in a streamlined way and to give
the intending parents the full legal powers they need to care for the child from birth. Where advance
authorisation of a surrogacy arrangement is required, it could be combined with a pre-conception
parental order as part of a single court application, as in South Africa and Greece.63
Post-birth parental orders are made in regimes which recognise the surrogate as the child’s legal
mother at birth but allow for the transfer of parentage to the intending parents after a period of time
has elapsed, as is currently the case in England and Wales.64 (Note that the intending parents will
normally have taken custody of the child at a point before the parental order is made, but would not
have legal authority to make decisions for the child until afterwards.65) This model (which is the subject
of significant reform proposals by the Law Commission for England and Wales and the Scottish Law
Commission66) aims to protect the interests of the surrogate (by ensuring that she freely consents at
the time of the transfer) and the child (by ensuring that the transfer of parentage remains the correct
course of action at the time it occurs). In Ireland, the General Scheme of the AHR Bill 2017 currently
proposes to utilise the post-birth model, with the parental order being made between six weeks and
six months after the birth of the child.67
In assessing which combination of the above approaches should be adopted in Ireland, there is a
balance to be struck. While there are good reasons to aim for a high level of safeguards and oversight
in domestic surrogacy arrangements so as to protect the best interests of the child, it must also be
borne in mind that a highly restrictive and burdensome domestic regime may have the effect of
incentivising intending parents to rely instead on international arrangements. For the reasons given
in section 3.2.2 above, this is to be avoided. As such, once sufficient safeguards are incorporated to
protect children’s rights and best interests, it makes sense to eschew additional measures that would
constitute a “belt and braces” approach, and reserve them instead to the procedure for recognising
international arrangements. This would serve a dual purpose of ensuring the highest standard of
supervision of international arrangements (which may give rise to more risks to children’s rights), and
of incentivising intending parents to utilise the domestic regime.
To this end, a pre-conception court proceeding that combines authorisation of the arrangement and
the parental order appears to offer the best balance. It can ensure robust judicial oversight of the
surrogacy arrangement (including an assessment of the suitability of the intending parents) and
provide a mechanism to prevent arrangements which do not meet the legal requirements designed
to protect the interests of all parties involved. At the same time, it avoids the disadvantages of the
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post-birth model, which has been criticised as not being in the best interests of the child as it leaves
the intending parents (who are caring for the child) without the legal responsibilities they need to
make decisions for the child (for example on medical treatment) until such time as the parental order
is made.68 It has also been argued that empirical evidence suggests that surrogates very rarely change
their minds;69 as such, the need to mitigate this risk is not sufficient to justify the adverse impact of
the delay in transferring parentage. (Other safeguards can be provided to deal with cases where
disputes arise, as will be explained below). It has been commented in respect of Greece (which
operates a pre-conception model) that “the almost complete non-existence of judicial controversies
in relation to surrogacy in past years constitutes an indication that this new institution is functioning
well in the country”.70
A further risk of the post-birth model is that potential Irish surrogates may be deterred from entering
into surrogacy arrangements due to a fear that they may be left with unwanted responsibility for a
child if the intending parents change their minds and do not apply to court for a parental order; this
would lead to greater reliance on international arrangements. The more streamlined pre-conception
model avoids this effect. (The General Scheme of the AHR Bill 2017 attempted to address this issue by
providing that the surrogate may make an application for a parental order;71 but it would seem
unrealistic to place the onus on the surrogate to make an application asking the court to make a
parental order in respect of intending parents who may, for whatever reason, have decided that they
no longer want one.) Utilising the pre-conception model for domestic arrangements could also
incentivise reliance on domestic arrangements over international arrangements if the regime
governing recognition of international arrangements requires strict supervision through post-birth
judicial involvement in every case (as will be recommended in section 5 below). As argued by Brian
Tobin, “pre-birth State approval of parentage provides a greater incentive to intending parents to
choose domestic surrogacy as a viable means of assisted procreation, as their parental rights in
relation to the surrogate-born child can be established and secured early on in the process.”72
Therefore, this report concludes that combined advance judicial authorisation of the surrogacy
arrangement with a pre-conception parental order provides the most effective protection for
children’s rights and best interests. It gives the intending parents the full legal responsibility they need
to care for the child from the moment of birth, and it incentivises reliance on domestic arrangements
over international arrangements, while still providing the safeguard of judicial oversight and
authorisation. This echoes recommendations made by the previous Special Rapporteur on Child
Protection,73 and would require a revision of the approach currently proposed in the General Scheme
of the AHR Bill 2017.
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3.2.3.3 Sale and trafficking of children
Any model of regulation of domestic surrogacy must provide sufficient safeguards to ensure that
domestic surrogacy arrangements do not fall foul of the prohibition of the sale and trafficking of
children. Article 35 of the CRC requires that States Parties “shall take all appropriate national, bilateral
and multilateral measures to prevent … the sale of or traffic in children for any purpose or in any
form.” In addition to Article 35 (which Ireland has already ratified), the UN Committee on the Rights
of the Child has called on Ireland74 to ratify the Optional Protocol to the Convention on the Rights of
the Child on the sale of children, child prostitution and child pornography,75 and the Irish Government
has indicated its intention to do so in the near future.76 Article 1 of the Optional Protocol expressly
requires States Parties to prohibit the sale of children (defined in Article 2 as “any act or transaction
whereby a child is transferred by any person or group of persons to another for remuneration or any
other consideration”). In Irish law, section 2 of the Criminal Law (Human Trafficking) Act 2008 makes
it a criminal offence (carrying a maximum penalty of life imprisonment) to sell a child, offer or expose
a child for sale or invite the making of an offer to purchase a child, or to purchase or make an offer to
purchase a child.
As noted in section 2.1 above, the 2018 report of the UN Special Rapporteur expressed concern that
international commercial surrogacy arrangements may often amount to sale of children.77 In this light,
and bearing in mind the definitions of sale of children provided by the Optional Protocol and the
Criminal Law (Human Trafficking) Act 2008 (which refer respectively to “remuneration or any other
consideration” and to the “purchase” of children), a good starting point to avoid the sale of children
is to prohibit domestic commercial surrogacy arrangements and to stipulate that the domestic
regulatory framework applies only to altruistic surrogacy arrangements in which the surrogate
receives no more than reasonable expenses (including items such as medical expenses or loss of
earnings during maternity leave). This report recommends that Irish legislation regulating domestic
surrogacy arrangements should only permit altruistic surrogacy, and should expressly prohibit the
payment of fees over and above reasonable expenses to surrogates. This reflects the position
currently proposed in Head 40 of the General Scheme of the AHR Bill 2017.
The UN Special Rapporteur observed that the manner in which expenses are paid may result in the
lines between altruistic and commercial surrogacy arrangements becoming blurred, and that
“labelling surrogacy arrangements or surrogacy systems as ‘altruistic’ does not automatically avoid
the reach of the Optional Protocol”.78 The extent to which this blurring of lines can be avoided depends
on the level of regulation put in place, and it should be possible to devise a legal framework for
domestic arrangements that sufficiently mitigates this risk. In this regard, the UN Special Rapporteur
recommended:
“Courts or other competent authorities must require all ‘reimbursements’ to surrogate
mothers to be reasonable and itemized, as otherwise ‘reimbursements’ may be disguised
payments for transfer of the child. Payments to intermediaries, whether for-profit or not-forinvolved, including the child born as a result of a surrogacy agreement. A revision of the existing approach set
out in the General Scheme of the Bill may therefore be appropriate.”
74
Committee on the Rights of the Child, Concluding observations on the combined third and fourth periodic
reports of Ireland, UN Doc No CRC/C/IRL/CO/3-4, 1 March 2016 at [77].
75
A/RES/54/263, 25 May 2000.
76
“Ireland joining international stand against sale of children, child pornography and child prostitution”, 16
August 2019, available at https://www.gov.ie/en/press-release/d0ce66-ireland-joining-international-standagainst-sale-of-children-child-p/.
77
Report of the UN Special Rapporteur on the sale and sexual exploitation of children (n 2 above) at [8].
78
Ibid at [69].

20

profit, may be considered an indication of commercial surrogacy, and should be reasonable
and itemized. There is particular risk when significant reimbursements or payments are made
using open-ended categories such as ‘pain and suffering’ or ‘professional services’.”79
Head 41 of the General Scheme of the AHR Bill 2017 contains an itemised list of what qualifies as
reasonable expenses, including pre-natal or post-natal medical expenses associated with the
pregnancy or birth; any travel or accommodation expenses associated with the pregnancy or birth;
and reimbursement for loss of earnings as a result of unpaid leave taken for a period of not more than
two months during which the birth happened or was expected to happen, and any other period during
the pregnancy when the surrogate was unable to work on medical grounds related to pregnancy or
birth. On its face, this provision appears compatible with the recommendations made by the UN
Special Rapporteur, and as such, altruistic surrogacy as contemplated by the 2017 Bill would not fall
foul of the prohibition on the sale of children.
Importantly, in addition to stipulating the safeguards necessary to ensure that surrogacy
arrangements are genuinely altruistic, the UN Special Rapporteur also accepted that even
“commercial surrogacy may not constitute sale of children if it is closely regulated in compliance with
international human rights norms and standards”.80 That is not to say that commercial surrogacy
should be permitted in Ireland: this report concludes that confining the framework for domestic
surrogacy arrangements to altruistic surrogacy would achieve a higher level of compliance with
children’s rights standards. But the reasoning of the UN Special Rapporteur on this point is important
in contextualising some recommendations of her 2018 report which have led to considerable
discussion in its aftermath.
In spite of having accepted that “a truly ‘altruistic’ surrogacy does not constitute sale of children”81
and set out the measures necessary to ensure that altruistic surrogacy does not cross the line to
commercial surrogacy, the UN Special Rapporteur went on to state that “[t]he requirement that the
surrogate mother have non-exclusive parentage and parental responsibility at birth is necessitated by
the norm against sale of children”—although the best interests of the child require that there be a
legal mechanism for transfer of the child in cases where the surrogate does not wish to retain
parentage or parental responsibility.82 The Rapporteur’s report recommended that all States should
ensure that the surrogate retains parentage and parental responsibility at birth in both altruistic and
commercial surrogacy arrangements, and that a court or competent authority makes a post-birth best
interests assessment.83 In essence, the report recommended virtually the same safeguards for both
altruistic and commercial surrogacy, notwithstanding the fact that the Rapporteur’s concerns
regarding sale of children were primarily directed towards commercial surrogacy,84 as well as the fact
that the report accepted that even commercial surrogacy does not constitute sale of children if
sufficiently regulated.
The UN Special Rapporteur’s recommendation that the prevention of the sale of children requires that
surrogates should retain parentage and parental responsibility at birth in all cases has attracted
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considerable comment. The Law Commission for England and Wales and the Scottish Law Commission
stated their view that “in the context of an arrangement from which the surrogate is not profiting,
there may be scope to query the Rapporteur’s view that not recognising the surrogate as a legal parent
at birth means that there is a breach of the Optional Protocol.”85 Similarly, Bracken has argued:
“… it seems tenuous to argue that the surrogate’s post-birth consent is legitimate but her preconception consent amounts to a transaction. Indeed, there is surely more scope for buying
and selling after the child has been born as the surrogate could demand more money for a
psychically healthy baby or the intending parents may bargain down the payment if the child
has ‘unwanted’ characteristics when born. In addition, given that the OPSC [Optional Protocol
on the Sale of Children] was designed to prevent the sale of children, it is difficult to see how
a purely altruistic surrogacy arrangement would fall foul of its provisions.”86
In a further thematic report on surrogacy in 2019, the UN Special Rapporteur noted that she had
“received substantial feedback” in respect of the position taken on sale of children in the 2018 report,
and identified three main responses to her conclusions: (a) several States and civil society
organizations rejected the premise of sale outright in the context of surrogacy, arguing that at no point
is there a transaction for the child; (b) a substantial number of stakeholders expressed concern about
the conflation of sale with surrogacy, which could lead to the criminalization of surrogates and
intending parents as well as to possible violations of the right to sexual and reproductive health; and
(c) a number of other States and civil society organizations argued for an outright ban of surrogacy,
with no exception.87
Of these three categories of responses, the UN Special Rapporteur fully accepted the second, noting
that “a strict interpretation of the notion of the sale or trafficking of children as a criminal offence can
have dire consequences” for intending parents and surrogates and recommended that
“criminalization will not normally be in the best interests of the child and … alternatives to detention
should be made available and applied on a case-by-case basis”.88 Nonetheless, on the broader point
of safeguards and oversight mechanisms designed to prevent sale of children, the Rapporteur
reiterated “the urgent need for holistic regulation of surrogacy, in particular when it comes to
international surrogacy arrangements”, and stated that the analysis of surrogacy and the sale of
children in the 2018 report “still stands”.89 It was also stated that “[p]ost-birth best interests
assessments are an essential measure to guarantee the rights of the child in the context of surrogacy
arrangements.”90
The UN Special Rapporteur appears to have allowed legitimate concerns relating to international
commercial surrogacy (which accounts for almost all of the illustrative examples given in the report)
to spill over into the very different context of domestic altruistic surrogacy. The risk that international
commercial surrogacy arrangements may amount to sale of children is clearly higher than it is for
domestic altruistic surrogacy arrangements; a fee has been paid, and cross-border regulation poses
significant challenges. The court granting recognition of the surrogacy arrangement is doing so after
the fact (since it cannot grant advance authorisation of, or supervise, a procedure occurring in a
different jurisdiction91), at a distance in time and space from the conclusion of the arrangement. By
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contrast, in domestic altruistic surrogacy arrangements, no fee has been paid; any expenses that have
been paid can be verified more easily; and the arrangement takes place in a single jurisdiction. As
such, advance authorisation can be required (under which parentage would transfer by virtue of court
order rather than by operation of a contract) and a single set of laws and standards will apply
throughout. The conclusions of the UN Special Rapporteur’s report appear to have conflated
commercial and altruistic surrogacy due to the risk that the lines between the two may become
blurred in the absence of proper regulation of payments, and lost sight of her recommendations
earlier in the same report on how safeguards can be built into the domestic legal regime designed to
ensure that payments from the intending parents to the surrogate do not exceed reasonable
expenses.
If all of the safeguards mentioned in the previous paragraph are in place, it is not clear why it is
necessary to delay the legal recognition of the intending parents until some time after birth, thus
denying them full legal responsibility to care for the child from birth (contrary to the child’s best
interests). It is also unclear how such a measure makes the arrangement any less likely to amount to
sale of children. The definition of sale of children in both international and Irish law includes the
making of a payment for the child. Post-birth court proceedings on the transfer of parentage, occurring
after the fact, are not an effective vehicle for preventing illicit payments being made to surrogates.
Should such payments come to light during post-birth court proceedings concerning domestic
surrogacy arrangements in Ireland, the parties involved would be subject to prosecution under the
Criminal Law (Human Trafficking) Act 2008; but even then, the UN Special Rapporteur recommends
that criminalising the parties is not normally in the best interests of the child. Stipulating in legislation
that a court should refuse to recognise a surrogacy arrangement in such a scenario would leave the
child in a legal limbo whereby the intending parents who have been caring for him or her are not
permitted to continue to do so, and the surrogate may not wish to. The only alternative would be to
place the child in care, and it is difficult to see how this could be in the best interests of the child. Laws
designed to prevent the sale of children need to be aimed at preventing surrogacy arrangements of
this nature from occurring in the first place rather than at penalising them after the child has been
born. A requirement for a post-birth judicial procedure transferring parentage does not achieve this.
For these reasons, this report concludes that pre-conception authorisation and transfer of parentage
in properly regulated domestic altruistic surrogacy arrangements does not amount to sale of children,
and provides a sufficient safeguard for the best interests of the child. Post-birth safeguards other than
a blanket rule that the surrogate retains parentage at birth could still be provided and could trigger
judicial involvement in appropriate cases. For example, provision could be made for a surrogate to
raise an objection within a defined period following the birth of the child, in which case it would be
for a court to decide whether the child’s best interests require that the transfer of parentage be
reversed. Such a safeguard features in the pre-conception model recommended in a 2019 consultation
paper published by the Law Commission for England and Wales and the Scottish Law Commission.92
The existing system of visits to the home of the intending parents by a public health nurse in the early
weeks and months of the child’s life provides an element of post-birth supervision of the child’s best
interests that could, in cases where concerns are identified, lead to a referral to the Child and Family
Agency and trigger an application to the court under the Child Care Act 1991. This safeguard meets
the UN Special Rapporteur’s requirement for a post-birth best interests assessment, as the Rapporteur
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has stressed that it is for each State to decide for itself what combination of judicial and administrative
mechanisms should be utilised for this purpose.93
If the Oireachtas remains concerned about compliance with the recommendations of the UN Special
Rapporteur, an alternative approach would be to provide that a parental order be made at the same
time as pre-conception authorisation, but that the surrogate would also retain parentage and parental
responsibility at birth. This would be similar to the models in place in Ontario and British Columbia. It
was considered, but rejected, by the UK Law Commissions, on the basis that it would not meet the
intentions of the parties and would necessitate far-reaching changes to the birth registration system.94
However, the Law Commissions’ concerns were largely directed towards a model of ongoing shared
parentage, which would not necessarily have to be the case. The surrogate could relinquish parentage
and parental responsibility by signing a consent form similar to that currently in use in the adoption
process within a prescribed period after birth (thus avoiding the need for court proceedings). This
would comply with the UN Special Rapporteur’s statement that “[t]he requirement that the surrogate
mother have non-exclusive parentage and parental responsibility at birth is necessitated by the norm
against sale of children”.95 The surrogate would have parentage and parental responsibility at birth,
but it would be shared with the intending parents until the surrogate consented to relinquishing it.
The administration of this stage of the process would require responsibility to be assigned to a body
which would receive and give legal effect to the post-birth consent of the surrogate. (The Assisted
Human Reproduction Regulatory Authority proposed in the 2017 Bill would be the obvious choice.)
As with the adoption process, provision could be made for an application to the High Court to dispense
with the consent of the surrogate where it is in the best interests of the child to do so.96 (Note that
the General Scheme of the AHR Bill 2017 proposed a similar provision in Head 48, although—as noted
by Brian Tobin—it strangely omitted to make reference to the child’s rights or best interests as a
ground for dispensing with consent.97) Under this model, there would be no need for post-birth court
proceedings unless a dispute arose between the parties; to that extent, it would be similar to a model
that allowed a surrogate to raise a post-birth objection in court. This model would have a degree of
familiarity to it within the Irish legal system, as it would be strikingly similar to long-standing aspects
of adoption law.
Either of the above models would allow a surrogate to raise an objection and for disputes between
the surrogate and the intending parents to be resolved in court. The key difference between the two
would relate to where the burden lay to initiate the proceedings. Under the proposal made by the UK
Law Commissions, the burden would be on the surrogate, who would come to court with no parentage
or parental responsibility and would have to convince the court to reverse that position. Under the
alternative model outlined here, the application to court would have to be made by the intending
parents; the surrogate would come to court with parentage and parental responsibility, which the
court would be invited to remove. Where disputes arise, the latter approach may result in the onus
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being shifted from the surrogate to the intending parents when compared with the proposed UK
model. The possibility of such a scenario arising may have the result of lessening the attractiveness of
domestic surrogacy when compared with international surrogacy. As such, this report concludes that
it would be preferable to adopt the UK Law Commissions’ proposal that the court would make the
order relieving the surrogate of parental responsibility in the pre-conception proceedings, with
residual provision for objections to be raised by the surrogate after the birth. In principle, however,
either option appears compliant with children’s rights and best interests; the key issue is to ensure
that the intending parents have parental responsibility from the moment of birth.

4. Right to Identity and Access to Information
4.1 Legal Basis of Right to Identity
The child’s right to identity is widely recognised in law. Article 8(1) of the CRC provides:
“States Parties undertake to respect the right of the child to preserve his or her identity,
including nationality, name and family relations as recognized by law without unlawful
interference.”
The Committee on the Rights of the Child has stressed that the child’s right to identity “must be
respected and taken into consideration in the assessment of the child's best interests”; “[d]ue
consideration of the child's best interests implies that children have … the opportunity to access
information about their biological family.”98
As with other children’s rights, the ECHR does not provide express protection for the right to identity,
but the right has been recognised as being a part of the child’s right to private life under Article 8 of
the ECHR in a series of judgments of the ECtHR. For example, in Jäggi v Switzerland, the Court stated
that it “considers that the right to an identity, which includes the right to know one’s parentage, is an
integral part of the notion of private life … persons seeking to establish the identity of their ascendants
have a vital interest, protected by the Convention, in receiving the information necessary to uncover
the truth about an important aspect of their personal identity.”99 In that case, the right was found to
have been violated due to the applicant’s inability to secure a DNA test on the remains of his
(deceased) putative father against the wishes of the living relatives. Violations have also been found
due to the absence of legal provision compelling a (still living) putative father to undergo a DNA test;100
a legal prohibition on access to adoption files;101 and a refusal to allow a person who grew up in foster
care to access their social work file.102 In Mennesson v France, the ECtHR specifically held that the right
to identity in the context of gestational surrogacy includes biological parentage, a legal parent-child
relationship, nationality and inheritance.103
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It is important to note that under both the CRC and the ECHR, the right to identity is a right of the
child, and is held while a child; it is not the case that the right only crystallises upon turning 18.104
However, Article 5 of the CRC does require States Parties to respect the responsibilities, rights and
duties of parents or legal guardians to provide, in a manner consistent with the evolving capacities of
the child, appropriate direction and guidance in the exercise by the child of their rights.
In Irish law, the right to identity was recognised as a personal right protected by Article 40.3 of the
Constitution in the Supreme Court decision in IO’T v B.105 No subsequent case law has clarified whether
this is a right of children or of adults. The most plausible reading of the constitutional position is that,
similar to the CRC, the right would be deemed to inhere in children (particularly in light of the
subsequent enactment of Article 42A), but that Article 41 would give parents the right to guide their
children in the exercise of this right. How far that parental right would extend in circumstances where
a child sought to vindicate his or her right to identity against the wishes of his or her parent(s) is a
point that will be returned to below.

4.2 Right to Identity in DAHR Procedures
The Children and Family Relationships Act 2015 protects the right to identity of children born as a
result of a DAHR procedure by prohibiting anonymous gamete donation,106 and requiring DAHR
facilities to retain records of the donor’s identity and to provide this information to the Minister for
Health,107 who is obliged to establish and maintain a National Donor-Conceived Person Register.108
Non-identifying information may be requested from the register by a parent or by a donor-conceived
child under the age of 18.109 Identifying information may be requested by a donor-conceived child who
has attained the age of 18 years.110 Where identifying information is requested, the Minister is obliged
to notify the gamete donor, who has 12 weeks in which to make representations to the Minister
setting out why the safety of the relevant donor or the donor-conceived child, or both, requires that
the information not be released. The Minister shall consider any such representations, having regard
to the right of the donor-conceived child to his or her identity, and make a decision as to whether
sufficient reasons exist to withhold the information concerned from the donor-conceived child. The
child may appeal to the Circuit Court against any decision to withhold information.111
To facilitate the exercise of this right by children who may not have been informed by their parents
that they were donor conceived, the Act provides that where an entry is made in the National DonorConceived Person Register, the Minister is obliged to notify An tÁrd Chláraitheoir, who shall make a
note of this in the register of births.112 Where a person who has attained the age of 18 years applies
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for a copy of his or her birth certificate, and the register of births contains such a note, an tÁrdChláraitheoir shall, when issuing a copy of the birth certificate requested, inform the person that
further information relating to him or her is available from the register.113
From a children’s rights perspective, the 2015 Act can be praised for including strong protections
designed to ensure that all children born following DAHR procedures can ultimately access identifying
information about their gamete donors. The prohibition on anonymous gamete donation is in line
with a recent recommendation made by the Council of Europe.114 However, the Act can be criticised
on a number of grounds. The previous Special Rapporteur on Child Protection noted the likelihood of
litigation arising in cases where information is withheld, which would require the courts to interpret
the phrase “sufficient reasons”. In response to this, his report recommended:
“… to ensure a clear application of the Minister’s power to refuse to release identifying
information, it may be advisable to create a policy document giving clearer guidance on the
safety or well-being grounds in respect of which the Minister may conclude that there are
sufficient reasons to withhold this information. While it can be anticipated that each individual
application for information will be decided on its own particular facts and merits, further
guidance as to what may amount to a “sufficient reason” to withhold this information would
be of assistance to the relevant persons …”115
It is possible to go even further. It is questionable whether the provisions allowing for identifying
information to be withheld are necessary, especially since other protections exist in the criminal law
that would protect the safety of a donor in the highly unlikely event that this was placed at risk. Viewed
in this context, it could be argued that the provisions have the potential to place a disproportionate
restriction on the exercise of the donor-conceived child’s right to identity, especially if the Minister
and the courts adopt a broad interpretation of “sufficient reasons”. Moreover, it unjustifiably portrays
donor-conceived children as a potential threat to their genetic parents.116 Legislation in comparable
jurisdictions does not include a ground allowing for the withholding of information on the basis of a
risk to the safety of the donor. It is recommended that this ground be removed from the 2015 Act; a
preferable approach would be to replicate the provisions of the legislation in England and Wales,
which require that the person requesting the information be given a suitable opportunity to receive
proper counselling about the implications of compliance with the request.117
The Act can be further criticised for restricting access to identifying information until the age of 18. As
noted above, the right to identity is a right of the child; it is held during childhood, and does not only
crystallise upon turning 18. For this reason, this report concludes that the Act should not preclude any
access to identifying information until after the child turns 18.
This in turn raises the question of how (and when) the right should be exercised by children before
turning 18, and what role parental guidance should play. The CRC requires that the child’s evolving
113

Children and Family Relationships Act 2015, s 39(1).
Parliamentary Assembly of the Council of Europe, Anonymous donation of sperm and oocytes: balancing the
rights of parents, donors and children (Recommendation 2156 (2019), 12 April 2019).
115
G Shannon, Tenth Report of the Special Rapporteur on Child Protection (2016) at p 158, available at
https://assets.gov.ie/27443/7fbed34559d44634a31593372e47882c.pdf.
116
See discussion of a very similar point in the context of adoption tracing in Joint Oireachtas Committee on
Health and Children, Report on the Pre-Legislative Scrutiny of the General Scheme and Heads of the Adoption
(Information and Tracing) Bill (November 2015) at pp 17-18, available at http://adoption.ie/wpcontent/uploads/2018/11/JCHC-Report-on-the-Pre-Legislative-Scrutiny-of-the-General-Scheme-and-Heads-ofthe-Adoption-Information-and-Tracing-Bill.pdf.
117
Human Fertilisation and Embryology Act 1990, s 31ZA(3).
114

27

capacities are a key consideration in this respect; and as the child grows older and matures, the
emphasis on parental guidance should diminish.118 Different jurisdictions take a different approach
both to the age at which information may be released, and the conditions that may attach to the
release. In England and Wales, children conceived through donor-assisted human reproduction can
access non-identifying information about donors from the age of 16 and identifying information from
the age of 18.119 In the Netherlands, children can access non-identifying information from the age of
12 years and identifying information at the age of 16.120 In New Zealand, the Family Court may
authorise disclosure of a donor’s identity to a 16 year old if it deems this to be in the best interests of
the young person, while Western Australia permits disclosure to those under 16 years, with the
consent of the donor and the child’s parents.121 Access to identifying information is permitted at 14
years in Austria; and when a child “has reached sufficient maturity” in Sweden and Victoria.122
(Notably, both the Ombudsman for Children123 and the Irish Human Rights and Equality Commission124
recommended this latter approach in their observations on pre-enactment versions of the 2015 Act.)
Social science research indicates that there are important benefits to informing children about their
conception through donor-assisted human reproduction, and that it is better for children to tell them
while they are young.125 Children “who are informed when young of their conception through
reproductive donation are accepting of this in adolescence”;126 this can lead to “more positive family
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relationships and higher levels of psychological wellbeing” for children.127 The evidence suggests that
children are able to understand information about their origins as early as the age of seven years.128
In spite of this, studies also indicate that a significant proportion of parents refrain from disclosing on
the basis of a belief that they are protecting their child; where they are “concerned about jeopardising
the positive relationship that had developed between the nongenetic parent and the child”; or where
they “did not know what, how or when to disclose”.129 Where disclosure is delayed until adulthood,
“the child, upon disclosure, may regard it as intentional concealment … or deception”.130
Children who are informed of their origins during childhood or adolescence react positively or
neutrally, whereas children informed later in life are more likely to have negative feelings and to “feel
angry at being lied to and betrayed compared with those told earlier”.131 This echoes findings from
research on adoption which has suggested that “regardless of the strength of connection with their
non-biological parents, many children base at least some of their identity formation on knowledge of
the identity of their biological parents … Adoptive children who are not told early in life about being
adopted are more likely to develop behavioural and emotional problems”.132 In contrast, where they
are told at a younger age, they experience better relationships and adjustment,133 and this evidence
has led to a shift in policy internationally towards increasing openness in the field of adoption.134
Bracken, having reviewed the above research, concludes that “there is a general (though not absolute)
scientific consensus that openness in donor-conception is beneficial for children.”135
In order to reflect the evolving capacities of children and the role of parents and guardians in guiding
children (particularly less mature children) in the exercise of their rights, legislation governing access
to identifying and non-identifying information should take an incremental approach in determining
127
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who is entitled to access information and when. Importantly, both the child’s right to identity and the
empirical evidence on what is best for children dictate that this approach should provide meaningful
protection for the child’s right to identity while still a child, and should facilitate early disclosure. Age
limits determining when children may access information directly are something of a blunt
instrument; but equally, requiring a court to assess whether releasing the information is in the best
interests of the child (as in New Zealand) or requiring an assessment of maturity (as in Sweden and
Victoria, and as previously recommended by the Ombudsman for Children and the Irish Human Rights
and Equality Commission) may serve to place barriers in the way of mature children exercising the
right. On balance, setting a minimum age above which children should be entitled to directly access
information is likely to facilitate greater ease of access to such information. Allowing parents to access
the information below this age (as proposed in recent draft legislation in the area of adoption)136
strikes a balance between facilitating younger children in the exercise of the right to identity while
acknowledging the role of parents in guiding the exercise of the right.
It is therefore recommended that in addition to the current provisions allowing the parents or the
child to access non-identifying information at any age, identifying information should be available on
request to parents at any point after the child’s birth, so that they can share it with the child if they so
wish. While (as noted above) the evidence suggests that children are able to understand information
about their origins as early as the age of seven years, they would be unlikely to be capable of navigating
the process of requesting the information at that age, and so parental involvement would be
necessary. Identifying information should be made available on request directly to the child from the
age of 12 years. Structuring the legislation in this way would strike a reasonable balance between the
child’s right to identity, the parents’ right to make decisions for their child, and the child’s evolving
capacities. It is well within the zone of discretion afforded to the Oireachtas when balancing competing
rights on issues which give rise to sensitive social policy; as noted by the Supreme Court in 2014, the
law governing matters such as assisted human reproduction and surrogacy “affects the status and
rights of persons, especially those of the children; it creates complex relationships, and has a deep
social content. It is, thus, quintessentially a matter for the Oireachtas.”137 As such, this approach is
highly unlikely to give rise to concerns vis-à-vis the constitutional rights of parents.138
These recommendations give rise to one significant complication. Children born to same-sex parents
will naturally come to realise over time that a gamete donor was involved in their conception, and will
thus be in a position to assert their right to identity if they have not already been informed of their
origins. By contrast, children born to opposite-sex parents following a DAHR procedure will have no
way of realising that a gamete donor was involved unless their parents share this information with
them. Consequently, legislative provisions giving them the right to access information concerning the
gamete donor could be rendered ineffective. The provision in the Act that allows for donor-conceived
children who (as adults) request a copy of their birth certificate to be informed that further
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information is available provides a bulwark of sorts against this possibility. However, not every such
person may have cause to apply for a copy of their birth certificate; and as noted above, the research
indicates that it is in the best interests of donor conceived children to be informed of their origins
when they are still a child rather than in adulthood. It has been noted that accidental disclosure via a
registry office, as compared with carefully planned disclosure by parents, carries a risk of psychological
distress.139 As such, the law needs to provide some mechanism to further children’s best interests by
encouraging early disclosure by parents, thus facilitating children in the exercise of their right to
identity.
It is not realistic to legislate for direct State communication to children of the fact that they were donor
conceived. Any such scheme would be a very direct State intervention into a sensitive aspect of family
life, and potentially open to challenge as a disproportionate interference with the authority of the
family (as protected by Article 41 of the Constitution). Even if it survived such a challenge, it would
likely run into significant practical difficulties concerning how the information would be
communicated to the child against the will of parents who did not wish their child to receive this
information. Consequently, an alternative approach is needed.
If parents cannot be compelled to disclose, the other option is to encourage them to do so. Head 8 of
the General Scheme of the AHR Bill 2017 proposes that all intending parents wishing to undergo AHR
treatment shall be provided with counselling. Head 9 proposes that consent to AHR treatment will
only be valid if the person giving his or her consent shall have received the counselling referred to in
Head 8. However, the current text does not include any detail on what should be included within the
scope of counselling sessions. The requirement for counselling provides a valuable opportunity to
explain to parents the benefits to their child of early disclosure of their genetic origins. As noted by
the previous Special Rapporteur on Child Protection:
“Counselling specifically directed toward assisting parents to deal with and manage the
subject of AHR with any children born as a result of an AHR procedure should be mandatory
within any AHR Act. This would ensure that parents have the requisite tools to discuss AHR
issues and the child’s origins with him or her at an early stage—ensuring that the child’s right
to know his or her identity is being protected and vindicated. Counselling therefore should be
twofold—directed towards intending parents, but also directed towards the rights of any
resulting children”.140
An example of how this could be achieved can be seen in England and Wales, where legislation
requires that intending parents undergo counselling which includes “the importance of informing any
resulting child at an early age that the child results from the gametes of a person who is not a parent
of the child”, as well as “suitable methods of informing such a child of that fact”.141 It is recommended
that this approach should be replicated in Ireland so as to maximise the opportunities for children
born following DAHR procedures to be aware of and exercise their right to identity. Wade has
suggested that counselling should also be made available to children in order to assist them in
exercising their right to identity; and that “[i]n providing appropriate counselling, child rights training
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may be necessary.”142 Consideration should be given to how legislation and regulations might give
effect to these suggestions.

4.3 Right to Identity in Surrogacy Arrangements
Broadly speaking, the issues arising in respect of the child’s right to identity in the context of surrogacy
arrangements are similar to those arising in the context of DAHR procedures—but with the additional
factor of the presence of a surrogate. The UN Special Rapporteur has noted that “genetics, gestation
and the exercise of parental responsibility are all a part of the constitutive elements of identity”;143 as
such, a child born following a surrogacy arrangement must have access to information concerning the
identity of the surrogate in addition to any gamete donors. The Rapporteur’s report called on States
to:
“Preserve, in all cases, all pertinent information, and establish and maintain registers and
national records containing information about the genetic and gestational origins of
surrogate-born children, through which children can seek to access, in line with their evolving
capacity and maturity and subject to the cultural context of the country, in particular with
regard to the use of donor gametes: regardless of the determination of parentage, there
should be comprehensive safeguards to ensure that records of the surrogate arrangement are
kept in order to enable the surrogate-born children to have access to information about their
origins …”144
Unlike DAHR procedures, there is currently no Irish legislation regulating surrogacy arrangements, and
as such, there is no protection for the right to identity of children born following surrogacy
arrangements. The Committee on the Rights of the Child’s most recent concluding observations on
Ireland in 2016 recommended that Ireland should “[e]nsure that children born through assisted
reproduction technologies, in particular with the involvement of surrogate mothers, have their best
interests taken as a primary consideration and have access to information about their origins; in doing
so, the State party should consider providing surrogate mothers and prospective parents with
appropriate counselling and support”.145
The General Scheme of the AHR Bill 2017 proposes in Head 36 that surrogacy arrangements would
only be permitted where the personal details of each intending parent, the surrogate, a donor, where
applicable and any child born under the surrogacy arrangement are recorded in the National
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Surrogacy Register in accordance with Head 44 and Head 50. Head 44 requires the AHR treatment
providers to acquire and retain a record of this information and to provide the information to the
Assisted Human Reproduction Regulatory Authority no later than 6 months after the procedure has
been performed. Head 50 requires the Authority to maintain a National Surrogacy Register and to
make an entry in the Register in respect of each surrogacy arrangement notified to it as soon as
practicable after receiving the information. This entry should also include details of whether an
application was made to court for a parental order.
The remaining provisions in the 2017 Bill concerning identity broadly follow the approach taken in the
Children and Family Relationships Act 2015 in respect of DAHR procedures, including in relation to
making an entry in the register of births that would be made available to persons over 18 who request
a copy of their birth certificate;146 access to non-identifying information by parents or by children aged
under 18 years;147 access to identifying information after the child has attained the age of 18 years;148
and the potential refusal of an access request based on “sufficient reasons” relating to the safety of
the surrogate, the intending parents, the relevant donor or the child.149
The proposals contained in the General Scheme of the 2017 Bill meet the requirement set out above
of extending the provisions on identity to both surrogates and gamete donors. However, they suffer
from the same deficiencies that were set out in section 4.2 above in respect of the right to identity of
children born following DAHR procedures—namely, that they unnecessarily allow for requests for
information to be refused; that children would be unable to exercise their right to identity while still
children; and there is no requirement to make parents aware of the benefits of early disclosure (and
thus no way of mitigating the risk that children born to opposite-sex intending parents will not be
made aware of their genetic origins). In line with the general principle of non-discrimination set down
in Article 2 of the CRC, this report therefore recommends that in addition to ensuring that the identity
of the surrogate forms part of the record of identity, the approach proposed in section 4.2 above in
respect of the protection of the right to identity in DAHR procedures should be replicated in future
legislation on surrogacy. Non-identifying information should be available to children or parents at any
time. Identifying information should be available to parents at any time, and to children from age 12.
No provision should be made to allow for information to be withheld on the basis of a risk to the safety
of one of the parties; instead, provision should be made requiring that a child requesting information
has been given a suitable opportunity to receive proper counselling about the implications of
compliance with the request before the information is released. The requirement for counselling in
advance of surrogacy arrangements should include provision to advise parents of their child’s right to
identity and of the benefits of early disclosure. The provision concerning notifications to persons over
18 who request a copy of their birth certificate should be retained as a safeguard for the right to
identity in cases where parents disregard this advice and choose not to disclose the child’s genetic
origins.

4.4 Certification of Birth in Surrogacy Arrangements
A further issue for consideration relates to the law governing birth certificates for children born
following surrogacy arrangements, and the position of the surrogate in this regard. Head 52 of the
General Scheme of the AHR Bill 2017 proposes that where a parental order is made, an tArd146

General Scheme of the Assisted Human Reproduction Bill 2017, Head 51.
General Scheme of the Assisted Human Reproduction Bill 2017, Head 53.
148
General Scheme of the Assisted Human Reproduction Bill 2017, Heads 54 and 55.
149
Ibid.
147

33

Chláraitheoir will issue a surrogacy certificate instead of a birth certificate. The explanatory note to
Head 52 states that “[t]he ‘surrogacy certificate’ issued by an tÁrd- Chláraitheoir will be identical to a
standard birth certificate, with nothing to indicate that the child to whom the certificate relates was
born under a surrogacy agreement. It is intended that the ‘surrogacy certificate’ would replace the
birth certificate and would be a legal document on equal footing with a birth certificate.” A copy of
the certificate would be issued to either the intending parent or the child upon request.
This approach is similar to the current position in respect of adoption certificates for adopted children.
The original birth certificate remains on file, reflecting the fact that at the time of birth, legal parentage
vested in the birth mother until the adoption order was finalised; but the adoption certificate is issued
to the child or the adoptive parents instead of the birth certificate, reflecting the change of legal
parentage. The 2017 Bill proposes to mirror this approach in surrogacy arrangements since the Bill
proposes a post-birth transfer of parentage.
The UK Law Commissions recently proposed that “where children are born of surrogacy
arrangements that result in the intended parents being recorded as parents on the birth certificate,
the full form of that certificate should make clear that the birth was the result of a surrogacy
arrangement”.150 In contrast, the broader international trend, according to research conducted by
the Hague Convention on Private International Law indicates that “[i]n most States in which it is
possible to transfer legal parentage to intending parents following a surrogacy arrangement … the
child will be issued a new birth certificate once the transfer of legal parentage has taken place with
no mention of surrogacy (but the fact of surrogacy will remain on the State record, which will usually
be confidential and accessible to the child upon attaining a defined age)”.151
Brian Tobin has noted that certificates which include information about surrogacy “could lead to the
premature, inadvertent disclosure of birth information to a surrogate-born child that conflicts with
what he or she believes to be the genetic reality of their family situation.”152 Moreover, they could
also have implications for the privacy of both the parents and the children: any situation in which a
birth certificate is requested would effectively require them to reveal the fact that the child was
born following a surrogacy arrangement. Given the ongoing controversy surrounding surrogacy, this
may unnecessarily put children and parents in uncomfortable positions. It could even result in third
parties who see the surrogacy certificate deliberately or inadvertently revealing the child’s genetic
origins to the child for the first time against the wishes of the child’s parents. On this view, issuing a
certificate that makes no mention of surrogacy appears preferable. However, this raises the question
of why a surrogacy certificate is necessary. The alternative approach would be for the birth
certificate to name the intended parents from birth, with records of the surrogate and any gamete
donors involved kept to the National Surrogacy Register. This would be in line with the approach
already applied to intended parents in DAHR procedures, as well as with the proposals made in this
report for a pre-birth transfer of parentage. However, under this model, provision would need to be
made to amend the birth certificate should disputes arising after the birth of the child be resolved in
favour of the surrogate.153
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Additional complexities may arise in the context of certification of births in surrogacy and the
interaction between birth certificates and the National Surrogacy Register. As noted by the UK Law
Commissions, there are also wider issues arising in respect of modern family forms that may need to
be considered in the context of the registration of births.154 Further complications may arise on foot
of proposed legislative reforms relating to adoption information and tracing. Amendments to the Civil
Registration Act 2004 are likely to be necessary, which may raise issues outside of the scope of this
report. The input of an tArd-Chláraitheoir should be sought in relation to technical and practical issues
arising, and consultation with surrogates and with children and young people born as a result of
surrogacy would be desirable.

5. Recognition of International Surrogacy Arrangements
Information provided by Ireland to the Hague Conference on Private International Law indicates that
State authorities dealt with 34 international surrogacy arrangements between 2009 and 2013.155
Section 2.1 above has explained that international human rights law requires Ireland to allow for the
possibility of domestic recognition of parent-child relationships arising from international surrogacy
arrangements at a minimum in all cases involving a genetic link between the child and the parents. As
such, any legislative scheme on surrogacy will have to devise a process for this purpose. It has been
noted that the General Scheme of the AHR Bill 2017 did not include any such measures, and would
leave international arrangements to be dealt with according to the Department of Justice guidelines
issued in 2012.156 However, as noted in section 3.2.1 above, these guidelines do not have force of law
and fall some way short of providing a fit-for-purpose legal framework governing the process for
determining whether to recognise an international surrogacy arrangement. Ideally, the standards
applicable to the recognition of international surrogacy arrangements would be the subject of an
international convention that could bring uniformity to this process.157 However, such a convention is
at least several years away at the time of writing; and in the meantime, this gap will need to be filled
to the best extent possible by dedicated provisions in the Irish legislative framework.
An illustration of the challenges that can arise in the absence of a clear legislative pathway for
recognising international surrogacy arrangements can be seen in the English High Court case of Re X
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and Y.158 This case concerned an English couple who entered into a surrogacy arrangement in the
Ukraine, as a result of which twins were born. Under Ukrainian law, the intending parents were
recognised as the parents of the children; but under English law, the surrogate and her husband were
regarded as the parents. The children were citizens of neither State. Thus, according to Hedley J, the
children were left “marooned stateless and parentless whilst the applicants could neither remain in
the Ukraine nor bring the children home”.159 Although the court ultimately granted a parental order,
this was done following discretionary leave being granted to the children to enter the UK “outside of
the rules”, and using a creative application of provisions that were really designed for domestic
surrogacy arrangements. Hedley J noted his discomfort with the process:
“What the court is required to do is to balance two competing and potentially irreconcilably
conflicting concepts. Parliament is clearly entitled to legislate against commercial surrogacy
and is clearly entitled to expect that the courts should implement that policy consideration in
its decisions. Yet it is also recognised that as the full rigour of that policy consideration will
bear on one wholly unequipped to comprehend it let alone deal with its consequences (i.e.
the child concerned) that rigour must be mitigated by the application of a consideration of
that child's welfare. That approach is both humane and intellectually coherent. The difficulty
is that it is almost impossible to imagine a set of circumstances in which by the time the case
comes to court, the welfare of any child (particularly a foreign child) would not be gravely
compromised (at the very least) by a refusal to make an order … If public policy is truly to be
upheld, it would need to be enforced at a much earlier stage than the final hearing of a Section
30 application … The point of admission to this country is in some ways the final opportunity
in reality to prevent the effective implementation of a commercial surrogacy agreement.”160
It is clear from the above that any legislative scheme governing surrogacy arrangements should
include dedicated provisions establishing a procedure for the recognition of international surrogacy
arrangements. The UN Special Rapporteur stated in 2018:
“The State of the intending parents should only grant parentage and parental responsibility
to intending parents after such evaluations, based on the best interests of the child. The child
must not be punished or discriminated against due to the circumstances of his or her birth,
and the rights of surrogate-born children must be protected. The States concerned, namely
the State(s) of the intending parents and the State in which the child is born, are responsible
for ensuring that statelessness does not occur.”161
The following year, the UN Special Rapporteur returned to this theme:
“States will inevitably be confronted with surrogacy arrangements carried out abroad, leading
to issues surrounding, inter alia, rights to identity, access to origins and the family
environment for the child. Such surrogacies should neither be automatically rejected nor
accepted, the only valid consideration being the best interests of the child.”162
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5.1 Process Leading to Recognition
It should be recalled that section 3.2.2 above set out the desirability of incentivising reliance on
domestic surrogacy arrangements over international arrangements. One way of achieving this is to
construct a procedure for recognising international agreements that is more burdensome on (and
therefore less attractive to) intending parents than that applicable to domestic arrangements. Such a
procedure would also serve to provide heightened safeguards for the rights of the child. In order to
achieve these aims, this report recommends that the procedure for recognising international
surrogacy arrangements should involve post-birth judicial proceedings; these proceedings should be
heard by the High Court rather than the District Court, and should take place before the child enters
the jurisdiction.
Legislation governing the recognition of international surrogacy arrangements should permit the
Court to grant a parental order to the intending parents, and nationality and citizenship to the child,
where the Court has satisfied itself (upon provision of suitable evidence) of a range of prescribed
criteria,163 including:









That the application be made within a specified time period, to mitigate the risk that the court
is left with no real choice due to operation of circumstances (although, in line with experience
in England and Wales, such a provision should be open to some flexibility where the best
interests of the child demands it164);
That it is in the best interests of the child to recognise the arrangement;
That at least one intending parent has a genetic link to the child (see further section 7 below);
That the intending parents are suitable parents for the child;
That all parties have given free and informed consent to the arrangement;165
That the arrangement was authorised by and fully complied with the law of the State in which
the arrangement was concluded and the child was conceived and born;166 and
That the arrangement did not amount to sale or trafficking of children.

Requiring that these court proceedings take place before the child is brought into the jurisdiction
serves two aims. First, it makes the recognition of international surrogacy arrangements considerably
more burdensome than domestic arrangements, thus incentivising reliance on the latter.167 Second, it
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makes it less likely that Irish courts will be faced with a fait accompli once intending parents arrive in
the jurisdiction with a child who may have no right to return to the State in which he or she was born.
As noted above by the English High Court in Re X and Y, “[t]he point of admission to this country is in
some ways the final opportunity in reality to prevent the effective implementation of a commercial
surrogacy agreement”.168 A similar arrangement was found to be compatible with the ECHR in D v
Belgium.169 In that case, the Belgian authorities had initially refused to authorise the child’s entry into
Belgium because of the need to verify whether Belgian and Ukrainian legislation had been complied
with. The ECtHR held that this interference was “justified by the objectives of preventing criminal
offences, and in particular of combating trafficking in human beings.”170 The intending parents were
separated from the child for three and a half months, during which they made two week-long visits to
the child in the Ukraine. The ECtHR stated:
“The Court does not contest the fact that that situation must have been difficult for the applicants,
that they may have felt some degree of anxiety or distress and that this waiting period was not
conducive to maintaining family relations between the applicants and A. The Court is aware of the
importance for a child’s psychological development of sustained contact with one or more
members of his or her family, particularly during the first few months of his or her life.
Nevertheless, having regard to the circumstances of the case, the Court takes the view that neither
the urgent application procedure nor the period of effective separation between the applicants
and A. can be deemed unreasonably long. The Court considers that the Convention cannot require
States Parties to authorise the entry into their territory of children born to a surrogate mother
without prior legal verifications on the part of the national authorities.”171
While this decision establishes that such a system is compatible with ECHR obligations, it should be
stressed that it would be preferable to avoid a delay of several months in processing the application
for recognition of the international surrogacy arrangement. Since a date of birth is relatively (if not
entirely) predictable, procedural arrangements could be made to mitigate the risk of undue delay. For
example, provision could be made to allow the initial application to be filed before the child is born,
so that a hearing date could be provisionally listed on a fast-track basis very shortly after the due date.
(There may be lessons to be learned in this regard from the current model used for international child
abduction cases.) Documents necessary to provide proof that the various conditions set out above
have been met could be gathered by the intending parents and submitted as soon as they are
available. It should not be necessary for the intending parents to attend the proceedings in person in
every case; their legal representatives could attend on their behalf, avoiding the need for physical
separation between the intending parents and the child.
One final point arising in the context of international surrogacy is the proposal in Head 36(2) of the
General Scheme of the AHR Bill to prohibit (inter alia) the provision of legal advice to intending parents
relating to international surrogacy arrangements. If this measure is aimed at creating a practical
difficulty that limits the number of Irish parents who enter into international surrogacy arrangements,
it a potentially damaging way of achieving this aim. Legal advice is an important way of providing
intending parents with information before the child is conceived that can prevent problems arising
after the child is born. If parents engage in international surrogacy arrangements without the benefit
to exercise any meaningful control and often decisions at this stage have to be guided by the child’s best
interests.” (Emphasis in original)
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of legal advice on the Irish laws governing the recognition of such arrangements, there is a greater
chance that the arrangement will fail to comply with the Irish law and lead to outcomes which are not
in the best interests of the child. Moreover, this report has recommended incentivising reliance on
domestic surrogacy arrangements over international arrangements through the construction of a
more burdensome legal regime for the recognition of international arrangements; therefore, legal
advice is important both to inform the parents of the comparative benefits of domestic arrangements,
and to ensure compliance with the law if an international arrangement is pursued. It is therefore
recommended that future legislation governing surrogacy should not contain any provisions
restricting access to legal advice.

5.2 Protection of Right to Identity
The other issue highlighted by the UN Special Rapporteur above is the protection of the right to
identity. This presents more challenges in the context of international surrogacy arrangements than it
does in domestic surrogacy arrangements. Irish law cannot control the requirements regarding recordkeeping and access to information in other jurisdictions, and numerous jurisdictions allow for
anonymous gamete donation. However, a blanket rule that no international surrogacy arrangement
may be recognised unless the court is satisfied that the child will be able to access information about
his or her genetic and family origins would prevent an individualised best interests assessment, and
may result in outcomes that are not in the best interests of individual children.
Nonetheless, in line with the recommendations made in section 3.1 above in relation to non-clinical
DAHR procedures, it would be legitimate for Irish law to seek to deter parents from engaging in
international surrogacy arrangements that do not offer adequate protection for the child’s right to
identity. It is notable that the ECtHR case law does not require Ireland to recognise international
surrogacy arrangements by awarding parentage; the Court has noted that “the choice of means by
which to permit recognition of the legal relationship between the child and the intended parents falls
within the States’ margin of appreciation”172 (subject to the condition that the process adopted should
not result in undue delay).173 Thus, one way of incentivising intending parents engaging in
international surrogacy arrangements to ensure that the child’s right to identity is recognised would
be to provide that a court hearing an application from intending parents for recognition of an
international surrogacy arrangement may award guardianship to intending parents who are not
genetically related to the child if all of the criteria listed above are met, but may only grant them full
parentage if the court is satisfied that prescribed information relating to the surrogate and the gamete
donor(s) is made available to the National Surrogacy Register. As with non-clinical DAHR procedures,
the rationale underlying this recommendation is to give the court the flexibility to recognise the family
relationship between the intending parents and the child if this is deemed to be in the best interests
of the child, while simultaneously providing a strong incentive for intending parents to rely on
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surrogacy arrangements that can provide the necessary protection for the child’s right to identity. Any
issue relating to potential discrimination is off-set by the fact that the measure pursues the legitimate
aim of protecting the child’s right to identity; and since it still allows for legal recognition of the family
relationship, it goes no further than necessary in the pursuit of this aim.

6. Retrospective Declarations of Parentage
The reforms recommended in sections 2-5 above would be sufficient to provide a framework for the
recognition of all DAHR and surrogacy arrangements that take place after the relevant laws come into
effect. However, it is also necessary to address the position of children born following DAHR
procedures and surrogacy arrangements that took place before those laws come into effect. It has
already been outlined that the failure of the Oireachtas to legislate for these issues has had a damaging
impact on the rights of the children involved. Some limited provision for the retrospective recognition
of DAHR arrangements came into effect in 2020; but retrospective recognition of surrogacy
arrangements (like all other aspects of surrogacy) is currently not provided for at all. This section will
explore how best to make provision for retrospective recognition in a manner that effectively protects
children’s rights and best interests.

6.1 Retrospective Declarations of Parentage in DAHR Procedures
The numbers of families in need of retrospective recognition of parentage of children born following
DAHR procedures is particularly high. Bracken has noted that when the Children and Family
Relationships Act 2015 (as discussed in section 3.1 above) was enacted, shortly before the passing of
the Marriage Referendum, many same-sex couples engaged in DAHR not realising that it would be five
years before Parts 2 and 3 of the 2015 Act would come into effect.174 This delay arose from a
typographical error in one of the sections of the legislation, the rectification of which required the
enactment of further legislation. Parts 2 and 3 of the Act finally came into effect on 4 May 2020.175
Children born as a result of DAHR procedures performed before this date do not come within the
scope of the provisions discussed in section 3.1 above governing the allocation of parentage in DAHR
procedures.176
Section 21 of the Children and Family Relationships Act 2015 allows the mother and the intending
parent of a child born following a DAHR procedure that occurred prior to 4 May 2020 to apply to the
District Court for a declaration of parentage. The application shall be grounded by an affidavit sworn
by each applicant, stating that the child was born following a DAHR procedure that occurred prior to
4 May 2020; that the intending parent was an intending parent of that child at the time the DAHR
procedure was performed; and that he or she consents to the making of a declaration.177 In deciding
whether or not to make a declaration the Court shall, to the extent possible given his or her age or
understanding, give the child the opportunity to make his or her views on the matter known, and shall
have regard to those views.178 The Court shall make the declaration where satisfied that the child was
174
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born following a DAHR procedure that occurred prior to 4 May 2020, and—where the child has not
attained the age of 18 years—that it is in the best interests of the child to make the declaration.179
Section 22 of the Act provides for a similar application to be made to the Circuit Court in cases where
there the mother and the intending parent are in dispute and the consent of both parties to the
declaration has not been given.
On their face, these provisions provide a pathway for retrospective recognition in the majority of cases
of DAHR. However, there is one significant caveat: section 20(1)(d) of the Act stipulates that these
provisions may only operate in cases where, at the time the DAHR procedure was performed, the
gamete donor was unknown to the mother and the intending parent. The previous Special Rapporteur
on Child Protection has observed180 that the intention of this provision appears to have been to avoid
situations arising like that seen in the case of JMcD v PL,181 which was a case in which a lesbian couple
entered into an arrangement with a male friend to act as a sperm donor. Although the terms of the
agreement were that the donor would have no parenting role, and would instead be considered a
“favourite uncle”, the parties later fell into dispute and issues relating to guardianship and access were
litigated in the High Court and Supreme Court. The High Court judge in particular noted the potential
for the dispute between the parties to disrupt the harmonious family life enjoyed by the child.182
It is questionable whether the exclusion of DAHR procedures involving known donors from the
provisions allowing retrospective declarations of parentage is an effective means of avoiding potential
conflict arising between the donor and the couple who are raising the child. Clearly, it cannot prevent
conflict in cases involving unknown donors (by virtue of the fact that the donor is unknown and is
therefore not in contact with the family). But neither can it prevent conflict with known donors; where
present, such conflict will come to a head even if a declaration of parentage is not possible, as
illustrated by JMcD v PL. Therefore, the rule does not prevent conflict and associated instability in
either scenario; all it does is prevent some children from achieving full legal recognition of their family
relationships, and discriminate between different groups of children born following DAHR procedures
which occurred prior to 4 May 2020. Viewed in this light, the rule becomes difficult to justify. It is not
enough that a law that discriminates between children or restricts their rights invokes a legitimate
aim; it must be capable of achieving that aim. This appears absent here.
Further difficulties arise in respect of the right to identity. Both Shannon183 and Bracken184 have raised
the question of whether the term “unknown” in this context means “unidentifiable”, or “unknown,
but potentially identifiable”. They argue that the latter interpretation is preferable, since it allows for
children born following DAHR procedures performed prior to 4 May 2020 to enjoy both the full
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recognition of their family relationships and the possibility of realising their right to identity; whereas
the former interpretation forces them to choose between the two. Bracken further observes that
regardless of the interpretation of “unknown”, the identity rights of children born following DAHR
procedures performed prior to 4 May 2020 are jeopardised due to the lack of record keeping in place
before commencement of the Act.185
While this latter point is correct, it is not amenable to legislative correction; the law cannot go back in
time and retrospectively create records that do not exist. However, the law can provide retrospective
recognition of parentage, and should do so for as many children as possible. Equally, the law should
protect the right to identity for as many children born following DAHR procedures as possible; there
is no justification for preventing them from exercising their right to identity in cases where the relevant
information is available. In order to ensure that this can be the case, it is recommended that the
proviso in section 20(1)(d) of the Children and Family Relationships Act 2015 relating to known donors
be repealed. Sections 21 and 22 should be amended to provide that a known donor must be notified
of an application for a declaration of parentage and given the opportunity to object. Where this occurs,
the court should have discretion to make the declaration of parentage applied for, or to deal with the
case under the pre-existing guardianship regime, in line with its assessment of the best interests of
the child.

6.2 Retrospective Declarations of Parentage in Surrogacy Arrangements
The rationale for allowing for retrospective allocation of parentage to children born following
surrogacy arrangements is the same as for children born following DAHR procedures: it is in the best
interests of children to provide legal recognition of their family relationships. However, although the
General Scheme of the AHR Bill 2017 proposes a model for the recognition of future surrogacy
arrangements, it does not include any provision for retrospective allocation of parentage. Bracken
notes that the effect of this is that “the only option available will be for the second parent to apply for
guardianship or second-parent adoption in respect of the child”.186 This stands in contrast to the
approach taken to DAHR procedures, and raises questions about discriminatory treatment of the two
groups of children.
Retrospective allocation of parentage in surrogacy arrangements is certainly more complex than in
DAHR procedures. As noted in sections 3 and 4 above, surrogacy involves risks to children’s rights
(most notably the risk of sale of children) that do not arise in DAHR procedures; and moreover, the
involvement of a surrogate is a further source of possible complication. To whatever extent that a risk
to family stability might arise from the presence of a known gamete donor in a DAHR procedure, then
a similar (and additional) risk might arise from a surrogate, who by definition cannot be unknown to
the intending parents, and who—unlike a gamete donor—has carried and given birth to the child.
On one view, the different range of factors arising in surrogacy arrangements might justify a different
approach being taken to the retrospective legal recognition of family relationships when compared
with DAHR procedures. As noted above in the context of non-clinical DAHR procedures (section 3.1)
and international surrogacy arrangements (section 5.2), international human rights law affords States
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a margin of appreciation as to how they make provision for the recognition of family relationships.
Accordingly, once the option of applying for guardianship or adoption is available, this would be
sufficient to meet Ireland’s obligations in this regard (although a significantly reduced waiting period
would almost certainly have to be introduced in these cases, since the current minimum of two years
would almost certainly fail to comply with the ECtHR case law187).
On the other hand, there is a crucial difference between retrospective recognition of surrogacy
arrangements and prospective recognition of family relationships in future cases. It is legitimate to
construct rules that incentivise future intending parents to avoid non-clinical DAHR procedures or the
use of anonymous gamete donors abroad, so as to ensure that the rights of the child are protected to
the greatest extent possible. This legitimate aim provides a justification for any differential treatment
arising from the fact that parentage would be awarded in respect of some children and guardianship
in respect of others. By contrast, in surrogacy arrangements that resulted in the birth of children prior
to the enactment of the legal framework, it is too late to incentivise any particular behaviour on the
part of the intending parents. As such, this possible justification for differential treatment falls away.
Just as in DAHR procedures performed prior to 4 May 2020, the child already exists, and the family
relationships are already well established. The question is how the law can recognise this while
simultaneously ensuring that key children’s rights principles are complied with.
To this end, this report recommends that provision be made to allow the court to make a declaration
of parentage in respect of children born following surrogacy arrangements that were concluded prior
to the commencement of any future legislation regulating surrogacy (and, where necessary, to grant
nationality and citizenship to the child). Before making such a declaration, the Court would have to
satisfy itself (upon provision of suitable evidence) of the following criteria:







That it is in the best interests of the child to make a declaration of parentage;
That the intending parents consent to the declaration;
In cases where the arrangement took place outside of the State, that the arrangement was
authorised by and fully complied with the law of the State in which the arrangement was
concluded and the child was conceived and born;
That the arrangement did not amount to sale or trafficking of children; and
In the case of international surrogacy arrangements, that at least one intending parent has a
genetic link to the child (see further Section 7 below).

Provision should be made requiring the court, to the extent possible given his or her age or
understanding, to ascertain and give due weight to the views of the child having regard to the child’s
age and maturity. Provision should also be made, similar to that recommended in section 3.2.3 above,
to allow the surrogate the opportunity to object to the declaration of parentage.
In cases where all of the above criteria cannot be proven to the satisfaction of the court, a declaration
of parentage could not be made; but the normal rules governing applications for guardianship or
adoption would remain operable.
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7. Genetic Link
The proposals set out in the General Scheme of the AHR Bill 2017 restrict the recognition of surrogacy
arrangements to cases where at least one intending parent has a genetic link to the child.188 This
mirrors the approach currently taken in England and Wales, France, Germany Switzerland and South
Africa (among others).189 As it stands, this approach is compatible with the obligations imposed by the
ECHR. The judgments in which the ECtHR held that the Convention imposes an obligation to recognise
the family relationship between the child and the intending parents all emphasised the importance of
genetic link.190 Conversely, the decision in Paradiso and Campanelli v Italy (which found no violation
of the Convention in a case in which the Italian authorities had refused to recognise a surrogacy
arrangement concluded in Russia, and placed the child in care) was partly based on the fact that there
was no genetic link between the intending parents and the child.191
The proportion of surrogacy arrangements in which neither intending parent has a genetic link to the
child is likely to be small. As argued by Parry, it is the “ desirability of the biologically related child”
that is driving the modern recourse to AHR and surrogacy rather than to adoption or fostering.192
However, in some couples, it may be possible that both intending parents are infertile and unable to
provide usable gametes; and it is technically feasible for a child to be conceived using two donor
gametes and then implanted into a surrogate.
The UN Special Rapporteur has not taken a firm position on whether recognition of surrogacy
arrangements should be limited to cases where there is a genetic link between the child and at least
one intending parent. In her 2019 report, it was noted that genetic link plays an important role in the
domestic law of various jurisdictions and in the ECHR case law; but reference is also made to the
concept of the “procreational will” of the parents, as developed by the courts of Mexico and Argentina,
which is defined as the will to have a child even with no biological link and to assume all the derived
responsibilities. The Rapporteur commented that “[t]he development of such a concept and related
procedures would provide a safeguard in respect to parentage for certain specific cases where there
is no genetic link between the surrogate-born child and the intending parents.”193 Other jurisdictions
that allow for the recognition of surrogacy arrangements in the absence of any genetic link between
the child and the intending parents include California, Ontario, British Columbia, and Victoria.194
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The above analysis establishes that Ireland is not obliged to recognise surrogacy arrangements in
which there is no genetic link between the intending parents and the child. However, that is not to say
that Ireland cannot or should not provide such recognition where to do so would be in the best
interests of the child. Indeed, it is worth noting that the law as it stands can result in parentage being
granted to surrogates who have no genetic link to the child, and who have no intention of caring for
the child (as clearly illustrated in the case of MR v An t-Árd-Chláraitheoir195). Clearly, this current
position makes less sense than would a law that allowed for the recognition of two intending parents
with no genetic link. As Bracken notes, it “raises the question of why genetics are not important in
relation to the legal parentage of the surrogate (and her spouse/partner), but essential for the transfer
of parentage to the intended parents.”196 In addition, the current provisions on DAHR allow for
parentage to be granted to a woman who gives birth to a child who was conceived using two donor
gametes or a donor embryo (and in either scenario, neither intending parent will have a genetic link
to the child).197
Leaving aside parent-focused concepts like procreative liberty or procreational will, there are
reasons why a children’s rights analysis would favour allowing for the recognition of surrogacy
arrangements in the absence of genetic link to either intending parent. First, the right to recognition
of family relationships is not dependent on genetic link; the Committee on the Rights of the Child
has stressed that “family” must be “interpreted in a broad sense to include biological, adoptive or
foster parents or, where applicable, the members of the extended family or community …”.198 (The
ECHR case law on the definition of “family life” has generally taken a similarly inclusive approach,
recognising the existence of family life whenever there is an intention to establish it, or where the
function of a family is being performed.199 Paradiso and Campanelli v Italy200 was something of an
outlier in this regard, and it is notable that the Court was quite divided on the question of whether
family life existed.) Second, the refusal of recognition based on the absence of genetic link would be
particularly difficult to justify in retrospective cases, since intending parents would have entered into
such arrangements in good faith in the absence of a clear legal provision stipulating that their family
relationship with the child (by now well established) could not be recognised.
Third, if recognition is to be afforded in retrospective cases which lack a genetic link, this raises the
question of how the law might justify discriminating between retrospective and prospective cases.
As noted by the Hague Conference on Private International Law in the context of a potential
international convention regulating international surrogacy arrangements, “the more one restricts
the scope of any future instrument, the greater the possibility that international arrangements
outside the scope of the instrument continue, or even increase (due to the absence of legislation
concerning them), without the protections which any new instrument provides”.201 The same might
be said of domestic legislation. A requirement for genetic link will likely result in at least some
children being denied the protection offered to their rights by a future legislative framework for the
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regulation of surrogacy. If it is deemed to be in the best interests of children to provide recognition
of family arrangements arising out of surrogacy arrangements where there is a genetic link between
the child and at least one intending parent, then it can strongly be argued that it is in the best
interests of children to do likewise in the absence of a genetic link. The question is whether there is a
sufficiently compelling reason to depart from this position.
Child welfare (in terms of emotional wellbeing and adjustment) cannot provide a justification for the
genetic link requirement, because empirical evidence does not support an approach that would
discriminate between children born following such arrangements and children born through surrogacy
arrangements which did involve a biological link. On the contrary: evidence suggests that “biological
relatedness between parents and children is not essential for positive child adjustment”.202 However,
a number of possible alternative rationales underlying the genetic link requirement have been put
forward. The first is that it legitimises the relationship between the intending parents and the child;203
this is based on what Bracken describes as “a perceived need to make surrogacy a more socially
acceptable practice in light of concerns about the commodification of children”.204 However, this
rationale overlooks the fact that all DAHR procedures and the majority of surrogacy arrangements
involve an inherent element of social parentage, where one parent lacks a genetic link to the child. As
noted by the UK Law Commissions:
“… in surrogacy, social or psychological parenthood is seen by the parties as at least as, if not
more, important than genetic or gestational parenthood. The need for a genetic link does not
reflect this emphasis on social parenthood in the context of surrogacy, and may even be seen
to undermine the parental role of intended parents who do not have a genetic link to the
child.”205
Therefore, since the law already accepts that social ties are sufficient to ground legal parentage for
one parent in AHR and surrogacy, it is illogical and inconsistent to legislate to require that the other
parents must have a genetic link to the child. This, allied with the fact that the genetic link requirement
would preclude couples medically incapable of providing gametes from becoming parents though
surrogacy, led the UK Law Commissions to recommend that the blanket requirement for genetic link
be removed from the legislation in those jurisdictions.206
A further concern explored by the UK Law Commissions was the possibility that complete removal of
the genetic link requirement might result in intending parents “shopping around” for “designer
babies”, leading to the commodification of children. This concern led the Commissions to recommend
that the genetic link requirement should only be removed for intending parents who can demonstrate
medical necessity, on the basis that either the single intended parent is not, or neither of the intended
parents in a couple are, capable of contributing gametes for conception due to medical infertility.207
This position has been criticised by Bracken for being inconsistent with the rationale given by the
Commissions in support of their recommendation to remove the genetic link requirement for some
couples—namely, that social parenthood is more important than genetic link in the context of
surrogacy. Bracken argues that “[u]nless there is evidence to suggest that fertile individuals are more
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likely to commodify children or can more easily circumvent the law, applying different standards in
the two situations appears to create an unjustified legal differentiation between them.”208
A third issue raised by the Commissions was protection for the right to identity (as the child will know
at least one genetic parent, but may have no access to information about genetic origins if no genetic
link is required.)209 Bracken rightly dismisses the validity of this point:
“… the most that can be said is that the genetic link requirement half vindicates the child’s
right to identity … the child’s right to identity would be better protected by specific provisions
that are designed for that purpose. Such provisions would allow the child to access a complete
profile of their genetic background, which simply cannot be achieved by relying on the genetic
link requirement alone.”210
Since the proposals set out in sections 3-6 above contain extensive measures designed to protect the
right to identity in DAHR and surrogacy, whether domestic or international, prospective or
retrospective, there is no need to rely on the genetic link requirement as a means of achieving this
goal.
One final issue considered by the UK Law Commissions is the potential role to be played by the genetic
link requirement as a safeguard against sale of children in international surrogacy arrangements, in
which it might otherwise be difficult to prove that the child was born following a surrogacy
arrangement. The Commissions concluded:
“Because international arrangements make it difficult to be certain of the intended parents’
involvement in conception, and to prevent exploitation, commodification and trafficking of
women and children in international surrogacy arrangements, we provisionally propose that
a genetic link to the intended parents should continue to be required.”211
This point is persuasive. Although this approach would result in a regime that differentiated between
the majority of children born following surrogacy arrangements (whose family relationships could be
recognised by way of an award of parentage) and a small minority (born following international
arrangements in which there is no genetic link between the child and either intending parent), it can
be justified by reference to the legitimate aim of preventing the sale and trafficking of children.
Moreover, the normal rules on guardianship and adoption could still be invoked in such cases if
necessary in the best interests of the child.
In light of the above, it is recommended that there should be no requirement that domestic surrogacy
arrangements require a genetic link between the child and at least one intending parent. However,
such a requirement should be included in the conditions governing recognition of international
surrogacy arrangements.
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8. Summary of Recommendations
This report recommends that the following measures be implemented in order to safeguard children’s
rights and best interests in the context of DAHR procedures and surrogacy arrangements:
1. The Oireachtas should amend the Children and Family Relationships Act 2015 to address a
number of anomalies arising in respect of the recognition of family relationships in cases
where children were born following DAHR procedures.
2. The Oireachtas should enact comprehensive legislation regulating surrogacy at the earliest
opportunity. This legislation should provide that the best interests of the child are the first
and paramount consideration for all bodies (including courts and regulatory authorities)
exercising functions under the legislation.
3. Surrogacy legislation should make provision for the recognition of both domestic and
international surrogacy arrangements, and should incentivise reliance on domestic
arrangements by adopting a more streamlined and less burdensome framework than for
international arrangements.
4. Provision should be made for a pathway to parentage in respect of surrogacy arrangements
which occurred before the commencement of the new legislation.
5. The process leading to the enactment of such legislation should include, so far as possible,
consultation with children and young people born as a result of DAHR procedures and
surrogacy arrangements.
6. A broader review of the implications of DAHR, surrogacy and modern family forms for the
system of registration of births should be considered.
Specific measures necessary to implement the above recommendations are set out below.

8.1 Parentage in DAHR Procedures
7. The Children and Family Relationships Act 2015 should be amended to make provision for
second parents of children born through non-clinical procedures to apply to the District Court
at any time after the birth of the child for either parentage or guardianship.
8. Subject to a best interests assessment, the court should be empowered to grant parentage
where information regarding the gamete donor has been provided by the parties to the
National Donor-Conceived Person Register. If such information has not been provided, the
court should be empowered to appoint the second parent as the child’s guardian.
9. Provision should be made allowing the parents to provide information on the gamete donor
to the National Donor-Conceived Person Register.

8.2 Parentage in Domestic Surrogacy Arrangements
10. Recognition of domestic arrangements should be restricted to altruistic surrogacy. Provision
should be made to regulate the payment of reasonable expenses and prohibit the payment of
fees.
11. In advance of all domestic surrogacy arrangements, the parties should be required to make
an application to the District Court for authorisation. Before authorising the arrangement, the
Court should be required to satisfy itself that all parties have given free and informed consent
to the arrangement, and that the intending parents are suitable parents.
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12. Provision should be made that the Court, when authorising the arrangement, would
simultaneously make a parental order that would grant the intending parents parentage of
and parental responsibility for the child from birth and relieving the surrogate of parentage of
and parental responsibility for the child.
13. Provision should be made for the surrogate to raise an objection to the transfer of parentage
during a prescribed period of time following the birth of the child. This objection would be
heard before the High Court.
a. An alternative to recommendations 12 and 13 above would be to provide that the
surrogate retains joint parental responsibility for the child with the intending parents
after birth, but that the surrogate would consent to being relieved of this
responsibility within a prescribed period of time. Provision should be made for the
intending parents to apply to the High Court to dispense with the consent of the
surrogate in cases where it is withheld. Such applications should be determined by
reference to the best interests of the child.

8.3 Right to Identity
14. Existing legislation governing DAHR procedures should be amended to ensure that the right
to identity can be exercised by children while they are still children, in line with their evolving
capacities. In order to comply with the principle of non-discrimination, future legislation
governing surrogacy arrangements should make identical provision, subject to the additional
requirement that records of identity include the details of the surrogate.
15. Non-identifying information should be made available at any point to children born following
either a DAHR procedure or a surrogacy arrangement, or to their parents.
16. Identifying information should be available on request to parents at any point after the child’s
birth, so that they can share it with the child if they so wish.
17. Identifying information should be made available on request directly to the child from the age
of 12 years.
18. No exception should be included that allows for information about genetic parents or
surrogates to be withheld on the basis of a potential risk to the safety of the genetic parents
or surrogates, since adequate provision is made in criminal law to address any such risk.
Instead, provision should be made requiring that a child requesting for information has been
given a suitable opportunity to receive proper counselling about the implications of
compliance with the request before the information is released. The Children and Family
Relationships Act 2015 should be amended accordingly.
19. Legislation should require that intending parents should undergo counselling as a precondition to authorisation of a DAHR procedure or a surrogacy arrangement. Provision should
be made that such counselling would advise parents of their child’s right to identity and of the
benefits of early disclosure.
20. Consideration should be given to regulations that would require counsellors providing
counselling to parties to AHR procedures to undergo training in children’s rights.

8.4 Recognition of International Surrogacy Arrangements
21. Legislation should make provision for the High Court, upon the application of the intending
parents, to grant a parental order to the intending parents, and nationality and citizenship to
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the child, where the Court has satisfied itself (upon provision of suitable evidence) of a range
of prescribed criteria (see section 5.1 above).
22. Legislation should stipulate that such applications should be made before the child is brought
into the jurisdiction. Provision should be made to allow the initial application to be filed before
the child is born, and for hearing dates to be provisionally listed on a fast-track basis very
shortly after the due date.
23. Provision should be made to allow the intending parents in international surrogacy
arrangements to submit information about the child’s genetic origins to the National
Surrogacy Register. Where this does not occur, the law should stipulate that guardianship may
be granted to the intending parents, but not full parentage.
24. Future legislation governing surrogacy should not contain any provisions restricting access to
legal advice.

8.5 Retrospective Declarations of Parentage in DAHR and Surrogacy
25. The proviso in section 20(1)(d) of the Children and Family Relationships Act 2015 relating to
known donors should be repealed. Sections 21 and 22 should be amended to provide that a
known donor must be notified of an application for a declaration of parentage and given the
opportunity to object. Where this occurs, the Court should have discretion to make the
declaration of parentage applied for, or to deal with the case under the pre-existing
guardianship regime, in line with its assessment of the best interests of the child.
26. Legislation should make provision for the District Court, upon the application of the intending
parents, to grant parentage and parental responsibility to the intending parents of children
born through surrogacy arrangements occurring before the date on which the governing
legislation comes into effect (and, where necessary, nationality and citizenship to the child),
where the Court has satisfied itself (upon provision of suitable evidence) of a range of
prescribed criteria (see section 6.2 above). In cases where all of the above criteria cannot be
proven to the satisfaction of the Court, a declaration of parentage could not be made; but the
normal rules governing applications for guardianship or adoption would remain operable.

8.6 Genetic Link
27. There should be no requirement that domestic surrogacy arrangements involve a genetic link
between the child and at least one intending parent. However, such a requirement should be
included in the conditions governing recognition of international surrogacy arrangements to
act as a safeguard against the sale and trafficking of children.
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