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Response to Feedback Statement 
 

Dear Sir/Madam 

EY welcomes the recent publication of the Feedback Statement in relation to the EU Anti-Tax Avoidance 

Directive (“EU ATAD”) Implementation Article 4 Interest Limitation (“the Feedback Statement”) by the 

Department of Finance.   

About EY 
EY is a global leader in assurance, tax, transaction and advisory services with almost 300,000 people 

based in over 730 offices in 150 countries.  

In EY’s capacity as tax advisors to our large and diverse client base (including large multinationals, 

domestic PLCs, SMEs and financial services organisations), we assist our clients on a variety of 

international tax issues.  Our work includes assisting clients understand the impact of changes to tax 

law, including change arising from the ongoing OECD BEPS initiative and implementation of the EU 

ATAD, and helping those clients in meeting their tax compliance obligations around the world.  

Our clients’ legitimate choices around how to finance their business activities, acquisitions, and other 

business projects are an important aspect of what we do.  Those choices will be directly affected by the 

implementation of EU interest limitation rules (“EU ILR”) in Ireland.  We are therefore well placed to 

comment on the relevant issues and welcome the opportunity to comment on the Feedback Statement in 

line with our participation in other public consultations on the BEPS process.  

Background  
In our experience, borrowings by Irish companies generally arise from a legitimate choice of funding 

methods for genuine commercial reasons.  The obtaining of an interest deduction in Ireland has not 

historically been a major driver of the type of base erosion and profit shifting activities which the OECD 

BEPS initiative and EU ATAD seek to counteract - Ireland’s comparatively low corporation tax rates 

generally make the base erosion of Ireland far less attractive.  Nonetheless, such aggressive tax 

planning is addressed by our existing interest deduction rules – indeed those rules can create 

considerable friction for genuine commercial transactions.  The final shape of our interest deduction rules 
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post EU ILR ought to reflect these commercial realities and not place Irish businesses at a competitive 

disadvantage to their EU and global competitors. 

Ireland originally asserted an entitlement to derogation from the original deadline for implementation of 

the ILR, on the basis that the existing interest deduction rules were “equally effective” in guarding against 

BEPS, and therefore a delay in the introduction of the ILR until 1 January 2024.  Given subsequent 

developments, we respect the decision to implement with effect from 1 January 2022, but we respectfully 

point out that the position asserted logically implies considerable overlap in rules, thereby justifying 

considerable simplification of the existing rules as the EU ILR is implemented.  

The complexity of the ILR and its interaction with other elements of the tax system are noted in the 

Feedback Statement.  In that context, it is imperative that ongoing consultation occurs to avoid 

uncertainty and risks to competitiveness which would arise if the final rules go beyond the minimum 

standard set down in the EU ATAD. 

Finally, we assume that given the complexity of the subject matter and its importance for taxpayers, 

published guidance from the Revenue Commissioners will be required and we recommend that such 

guidance should issue as soon as possible after enactment – ideally prior to the effective date of the 

legislation.  Again, a comprehensive and timely consultation will assist in providing certainty for business. 

Implementation objectives 
We recommend that the implementation of the EU ILR should seek to achieve at least the following: 

• ensure simplicity of the rules and avoid unnecessary complexity or unintended consequences for 

taxpayers – managing the interaction with the existing rules will be a key aspect of this 

• ensure administrability – i.e. that the information required by the rules is readily obtainable, and the 

compliance requirements are proportionate 

• comply with the minimum standard required by the EU ATAD – we would see no compelling Irish tax 

policy reason to go beyond those minimum standards  

• avail of the optionality permitted by the EU ATAD to the greatest extent possible 

We have framed our detailed responses to the Feedback Statement questions in the Appendix with 

these recommendations in mind.  Further dialogue between now and the second Feedback Statement is 

essential to guard against potential anomalies that may arise from the interaction of the ILR 

computations with existing computational rules.  EY is committed to participating constructively in such 

dialogue, and to providing illustrative examples.  We will also continue to proactively engage with the 

Department of Finance on other issues arising of relevance to this policy area from our client 

interactions. 

Responses to questions in the feedback statement 
Our responses to the individual questions are set out in the Appendix.  These are somewhat summarised 

in the interest of readability, but we would be happy to amplify on any points if desired.  

In addition, we would like to highlight the following specific points:  
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Implementation Approach 

As set out by the Feedback Statement, the implementation approach is to largely overlay the EU ILR on 

top of the existing interest deduction rules (with a specific acknowledgement that this approach may give 

rise to particular complexities).  While the possibility of simplifying those existing rules is also 

acknowledged by the Feedback Statement, this is described as “limited adaptations” of the rules1 rather 

than a more substantive review.  Given the already complex nature of our existing rules, we have 

concerns with this approach for a number of reasons. 

Managing the interaction between the EU ILR and the existing rules is a key implementation challenge.  

Care should be taken to avoid disadvantaging taxpayers by having to effectively consider a combination 

of overlapping and competing rules which may apply to the same interest deduction.  Indeed, it would 

seem to be slightly ironic if, having argued the case for equal effectiveness of our existing rules as the 

basis for derogation in the first instance, that the EU ILR operated simply as an additional hurdle for 

taxpayers, to Ireland’s competitive disadvantage. 

We see a significant risk of this being the case in a number of areas and, for that reason, are of the view 

that the proposed implementation approach is too cautious.  While not necessarily advocating a 

wholesale rewrite of the interest deduction rules at this stage, we believe that, at a minimum, a 

substantive public consultation is required with relevant stakeholders with a view to ensuring the 

appropriate balancing of the necessary protections (and Ireland’s obligations under the EU ATAD) with 

the facilitation of genuine commercial transactions.  We are happy to discuss this further with you at your 

convenience.     

Definition of “interest equivalent” 

We understand that the intention is to align this definition with that of “borrowing costs” per the EU 

ATAD2.  The Feedback Statement dwells on the meaning of “economically equivalent to interest” without 

referencing the items specifically listed in the EU ATAD.  The result is that the proposed definition of 

interest equivalent is somewhat vague and should be clarified to provide the necessary certainty to 

taxpayers.  We also note the reference in paragraph 4.1 of the Feedback Statement to the OECD 

pronouncements on the meaning of “payments economically equivalent to interest”, however the OECD 

interpretation/definition does not actually feature in the proposed definition.   

Particular areas where more clarity/certainty is required are set out in our response to Question 4, but it 

would be particularly helpful to clarify whether the accounting treatment of such items is relevant to their 

treatment as “interest equivalent”.  Whilst we appreciate that some items may be dealt with through 

Revenue guidance, we strongly believe that certainty is required through legislation to the greatest 

extent feasible.   

Mechanism for application of EU ILR 

 
1 Feedback Statement, Question 1  
2 Article 2, EU ATAD 
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The structure of Ireland’s corporation tax system contains a number of features that present specific 

difficulties – and therefore inevitable complexity – for implementation of EU ILR, including: 

• Schedular system, including treatment of losses, deductions from total profits 

• Two-tier rate structure, including the differential treatment of capital gains and value-based reliefs 

• Group relief system rather than fiscal consolidation 

• Double tax relief through a mixture of deduction and credit 

The proposed Case IV charge is an elegant attempt to address some of these issues, but in our view 

merely displaces the point in the computation at which the complexity bites.  For example, with this 

approach it is still necessary to determine at what rate(s) the “excess amount” has been deducted in 

computing “relevant profits” – see the definitions of H and S on p13 of the Feedback Statement. 

We also fail to see the rationale for ringfencing the Case IV charge.  This is neither required by the EU 

ATAD nor desirable from a policy perspective. 

We believe that the complexities above may be better addressed using the approach set out in the EU 

ATAD, i.e. limiting the deduction.  This maintains the connection with the rest of the computational rules 

in the schedular system, and likely simplifies the consequential impact on double tax relief. 

Beyond that, the objective of the mechanics chosen should be to avoid anomalous results.  This can only 

be done by testing the proposed formulation against a series of examples.  We are somewhat hampered 

in this by the lack of information as to the treatment of losses and the definition of “relevant profits”.  

Having said that, we will continue to develop examples and engage further as to potential situations that 

might give rise to unintended consequences. 

In passing we note that some concerns have been expressed as to the manner in which the proposed 

de minimis amount is deducted in arriving at exceeding borrowing costs.  In our view the approach set 

out in the EU ATAD effectively means that the taxpayer’s deduction for net interest expense is capped at 

the higher of (a) 30% x EBITDA or (b) €3,000,000. 

Notional Local Group and Group Ratio Options 

We note the intention to develop the legislative approaches to the notional local group and group ratio 

options once the framework of EU ILR and carry forwards have been established on a single company 

basis and for those proposed legislative approaches to be included in the second Feedback Statement.  

Given the likely complexity of the group provisions, we recommend accelerated dialogue with the 

Department of Finance on the likely shape of those provisions. Notwithstanding this, we have provided 

preliminary commentary on the relevant questions in the Appendix (Questions 18 to 30) where 

appropriate and welcome the opportunity to discuss these comments further. 
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Long-term public infrastructure 

It is critical that taxpayers have certainty over what constitutes “long-term public infrastructure” in this 

context.  This could be achieved through a combination of the following measures; 

• As comprehensive as possible a definition within the legislation (supplemented by clear Revenue 

guidance) 

• Specific designation of new projects as meeting the definition (within, for example, the tender 

documents for certain projects) 

• An agreed process whereby taxpayers can obtain the approval of Revenue in respect of particular 

projects (including existing projects which fall outside the legacy debt exemption).  

Future legislative developments – territorial tax regime 

We note the proposal, per the recently published Corporate Tax Roadmap, for a consultation process on 

the introduction of a territorial tax regime in Ireland.  While the detailed design of any such territorial 

regime is obviously unclear at this stage, territorial regimes contain certain typical features (including 

exemption for foreign dividends, foreign capital gains, overseas branch profits etc.) which will likely be 

the case in respect of any future Irish territorial regime. 

The implementation of the EU ILR should, to the greatest extent possible, be designed to minimise the 

need for subsequent amendment to provide for a territorial regime.  We recommend therefore that the 

EU ILR should, so far as possible, work with existing core principles of Irish tax law rather than adding 

new concepts. 

NEXT STEPS 
We will continue to proactively share feedback from our clients on this matter and look forward to 

continued dialogue as the process evolves.  We are at your disposal to discuss the matters raised in this 

submission in further detail. 

Yours sincerely 

ERNST & YOUNG 
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APPENDIX 

We have set out below concise comments on questions set out in the Feedback Statement.  EY is 

available to discuss these responses in more detail at your convenience. 

1. What, if any, limited adaptations of the existing legislation could be introduced 

in Finance Bill 2021, to assist in effectively integrating the ATAD ILR with 

existing domestic rules?  

Please see our comments in relation to the proposed Implementation Approach in the main body of this 

submission. 

In summary, we have concerns with the approach to layering the EU ILR on top of our existing domestic 

rules with limited adaptions, which we believe to be too cautious.  In our view, the implementation of EU 

ILR represents an opportunity to simplify the complex patchwork of rules in this area.  While not 

necessarily advocating a wholesale rewrite of the interest deduction rules at this stage, we believe that, 

at a minimum, a substantive public consultation is required with relevant stakeholders with a view to 

ensuring the appropriate balancing of the necessary protections (and Ireland’s obligations under the EU 

ATAD) with the facilitation of genuine commercial transactions.   

Notwithstanding the above, an immediate priority for Finance Bill 2021 should be to avoid layering a set 

of rules on top of existing provisions that have a similar objective in restricting the quantum of interest 

deductible. 

In this regard, we believe that there should be scope in Finance Bill 2021 to repeal each of the following;  

• section 130(2)(d)(iv) and 130 (2)(d)(iii)(II) TCA 1997 and  

• their related relieving provisions (i.e. each of sections 452, 452A, 130(2B) and 845A TCA 1997) 

These provisions focus on the quantum of interest deductible rather than the purpose of a loan.  The 

section 130 provisions are subject to not only the above relieving provisions but also the non-

discrimination provisions of most double taxation agreements.  Furthermore, cognisance would need to 

be taken of the new transfer pricing rules which further protect against base erosion. 

We would also point out that interest expense within s291A(6)(a)(ii) is already subject to a restriction by 

reference to EBITDA – one which in combination with ILR could produce anomalous results.  We think 

there would be merit in re-examining the requirement for this restriction. 

2. What, if any, further adaptations of the existing legislation could be considered 

in later Finance Bills?  

Our response to Question 1 above applies equally here. 

The section 247 deduction rules are worth specific mention in this context.  The section 247 rules (and 

the recovery of capital rules contained in section 249) as they currently stand are extremely complex and 

are disproportionate to any perceived avoidance.  These rules could be replaced with more 

straightforward deduction criteria where finance is used for ongoing business purposes. 
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3. Comments are invited on this possible [seven-step] approach, including 

whether any other matters should be considered in the transposition process. 

(More detailed questions relating to each step are contained later in this paper, 

so responses to this question should focus on the general approach.)  

Subject to our comments on the individual steps (and, in particular, the proposed mechanism for 

application of the EU ILR), the seven-step approach appears broadly reasonable to us.   

At a minimum, the implementation of the EU ILR should seek to achieve the following: 

• ensure simplicity of the rules and avoid unnecessary complexity or unintended consequences for 

taxpayers – managing the interaction with the existing rules will be a key aspect of this 

• ensure administrability – i.e. that the information required by the rules is readily obtainable, and the 

compliance requirements are proportionate 

• comply with the minimum standard required by the EU ATAD – we see no compelling Irish tax policy 

reason to go beyond those minimum standards  

• avail of the optionality permitted by the EU ATAD to the greatest extent possible 

Whatever rules are adopted must be capable of implementation in a clear manner without requiring 

companies to engage in significant additional data gathering or rely on judgment calls.  A clear stepped 

approach offers a structure for providing focused guidance where necessary.  Where possible, 

implementation of the EU ILR should use existing data and maintain maximum flexibility within the 

confines of the EU ATAD. 

At the outset, we note that certain key terms remain undefined, in particular the term “relevant profits”.  

Our comments on the specific steps are limited by that constraint.  We recommend dialogue as soon as 

possible on the current thinking on the wider framework of the proposed legislation. 

4. Comments are invited on [the] possible definition of “interest equivalent” [at 

4.1].  

We understand that the intention is to align this definition with that of “borrowing costs” per the EU ATAD3 

which we believe is the correct approach.   

The Feedback Statement however dwells on the meaning of “economically equivalent to interest” without 

considering the items specifically listed in the EU ATAD.  The result is that the proposed definition of 

interest equivalent is somewhat vague and should be clarified to provide the necessary certainty to 

taxpayers.  We also note the reference in paragraph 4.1 of the Feedback Statement to the OECD 

pronouncements on the meaning of “payments economically equivalent to interest”, however the OECD 

interpretation/definition does not actually feature in the proposed definition.   

Particular areas where more clarity/certainty is required include the following: 

• Treatment of finance component of leases and HP contracts (including operating leases in light of 

IFRS16) 

 
3 Article 2, EU ATAD 
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• Treatment of interest rate swaps and equalization payments under cross-currency interest rate swaps 

– note in particular that the latter may be used together with an underlying loan in currency A to put a 

borrower/lender in the same economic position as if the currency of that underlying loan was currency 

B  

• Other circumstances in which foreign-exchange gains/losses may be regarded as economically 

equivalent to interest (e.g. loans or financial instruments in high-coupon currencies) 

• Other ticking items such as facility fees etc. 

• Deferred payment terms 

• Other items accounted for within “financing income” or “financing expense” in the financial statements 

of the company. 

It would be particularly helpful to clarify whether the accounting treatment of such items is relevant to 

their treatment as “interest equivalent”. 

5. Comments are invited on [the] possible definitions of “taxable interest 

equivalent” and “deductible interest equivalent” [at 4.2].  

Within these definitions are two key components which are not yet defined, namely “relevant profits” and 

“relevant entity”. Without knowing what these terms are meant to encompass it is difficult to comment on 

these definitions.  Consistent with the EU ATAD we have assumed however for these purposes (and for 

the remainder of our responses) that “relevant profits” in this context should encompass the equivalent of 

“profits on which corporation tax falls finally to be borne” within the meaning of section 4(4)(c) TCA 1997 

– this will therefore include a re-grossed amount in respect of chargeable gains. 

The language in paragraph 4.3(a) of the Feedback Statement with respect to an amount reducing 

relevant profits below zero or the tax chargeable below zero is not completely clear in the absence of the 

missing definitions.  We read this as meaning that if for example, a trading profit of 100, pre-interest 

deduction and the EU ATAD, is turned into a trading loss of 50, after an interest deduction of 150 (pre-the 

EU ATAD), the amount treated as deductible could be said to be 100. However, the Feedback Statement 

is silent as to what happens next in relation to the “loss” of 50 (e.g. carry-back, carry-forward, value-

based claim or group relief) and its character when ultimately utilised.  More information is required on 

what is contemplated in this context as there are a range of possible outcomes, depending on how the 

loss may be utilised, or not utilised, as the case may be.  We can provide examples illustrating this point 

if desired.    

Another area for clarification relates to value-based claims.  In particular, is the intention for the 

deductible interest equivalent to be computed by reference to the use losses are put rather than by 

reference to how they arose?  We note that the EU ATAD itself does not deal with the question of 

multiple tax rates within a jurisdiction. 

6. Comments are invited on [the] possible definitions of “exceeding borrowing 

costs” and “exceeding deductible interest equivalent” [at 5.2].  

We welcome the proposed incorporation of a €3m de minimis amount of interest which may be 

deductible for a taxpayer.  This ensures that any tax measures are targeted in a proportionate manner 

towards where there is a risk of significant base erosion and not to cases where the administrative 

burden would be disproportionate to the tax risk.  
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The EU ATAD however specifically permits a taxpayer to be allowed to deduct “exceeding borrowing 

costs up to an amount of €3m” – our interpretation of this is that the taxpayer can be allowed to deduct 

the de minimis amount of interest instead of a ratio-based amount.  In that context, it may not be 

appropriate to include the de minimis amount in the calculations of the exceeding borrowing costs in the 

first instance.  Rather, the limit on the interest deduction should be the higher of (a) the de minimis 

amount, or (b) 30% x EBITDA.  We recommend therefore that the proposed calculation methodology be 

re-examined to ensure it is fully in line with the requirements of the EU ATAD. 

We agree that the deduction of interest on legacy debt in the computation of exceeding borrowing costs 

is appropriate. 

7. Comments are invited on [the] possible definition of “EBITDA” [at 5.3].  

Our comments on the definition of EBITDA are based on our assumption above (in our response to 

Question 5) that “relevant profits” in this context should encompass the equivalent of “profits on which 

corporation tax falls finally to be borne” and will therefore include a re-grossed amount in respect of 

chargeable gains. 

The current approach of deducting both the de minimis interest amount and the interest on legacy debt 

to arrive at exceeding deductible interest equivalent has the effect of reducing “exceeding borrowing 

costs” by these amounts.  We have commented in our response to Question 6 that, while this does not 

appear appropriate in the context of the de minimis interest amount, it appears appropriate in the context 

of the interest on legacy debt.  

However, a consequence of the proposed EBITDA formula is that it appears to understate EBITDA given 

that the approach mandated in the EU ATAD appears to be to re-gross taxable income by the amount 

deducted (and not simply by the amount which is subject to interest limitation rules). Irrespective of the 

view that interest on legacy debt may form part of the calculation of exceeding borrowing costs, it should 

not form part of the exercise comparing the exceeding borrowing costs to an allowable amount.  

Therefore, in computing EBITDA, adding back the exceeding borrowing costs without any reference to 

interest on legacy interest would appear to be more in line with the requirements of the EU ATAD.  

Finally, we note the requirement (per the EU ATAD4) that exempt income should not be set off against 

borrowing costs and it would appear appropriate for such income not to be included in the EBITDA 

definition.  As noted in the main body of this submission, the impact of any future introduction of a 

territorial tax regime in Ireland (which may result in the exemption of certain sources of foreign income, 

including foreign dividends, from Irish taxation), needs to be considered carefully in the implementation 

of the EU ILR.   

8. Comments are invited on the […] possible approach to the operation of the 

ILR [at 6].  

We have commented more broadly on the proposed Case IV mechanism for the operation of the EU ILR 

in the main body of this submission and proposed that a simpler mechanism which operates by limiting 

the deduction should be considered instead. 

 
4 Recital 6 and Article 4(2) 
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As a general point, clarity around the proposed treatment of losses (and in particular, the treatment of 

losses forward) in the various computational provisions would be welcome.  The Feedback Statement is 

largely silent on the proposed treatment of losses generally (not just in the context of groups).  

Another complicating factor with a Case IV approach is its interaction with Schedule 24 TCA97. 

Schedule 24 Paragraph 4(2A) sets out prescriptive rules for determining the Irish measure of foreign 

income. “P” in the formula uses the profits or gains of the trade as the starting point for identifying how 

much trading income is relevant income.  To the extent that an interest limitation rule denies a 

corporation tax deduction for such interest one would expect the Irish measure of such income to 

increase by the amount of any disallowed interest as otherwise the Case IV approach understates the 

amount of Irish corporation tax attributable to an amount of foreign income.  The same principle applies 

to interest deductible from total profits allocable under Paragraph 4(5).  These aspects may need to be 

considered further. 

9. Comments are invited on [the] possible approach to carrying forward non-
deductible “exceeding borrowing costs” [at 7.1].  

We welcome the proposal to allow the carry-forward of non-deductible exceeding borrowing costs.  

It is however unclear if the approach outlined in the Feedback Statement achieves the intended result 

and/or is in line with the requirements of EU ATAD.  In particular, we note that the computation of the 

maximum tax credit that a taxpayer is entitled to deduct in an accounting period (up to 4 times of interest 

capacity) does not appear to take account of the fact that certain of the capacity in that accounting 

period may be deductible at the 12.5% rate rather than 25%.  We can provide examples illustrating this 

point if desired.  

10. Comments are invited on [the] possible approach to carrying forward “excess 
interest capacity” [at 7.2]. 

We also welcome the proposal to allow the carry forward of excess interest capacity for up to five years.  

Similar to the above however, it is unclear if the approach outlined in the Feedback Statement achieves 

the intended result and/or is in line with the requirements of EU ATAD.   

Again, we can provide examples of the operation of the excess interest computation if desired.  

11. Comments are invited on the possible approach to the de minimis exemption 
[at 8.1], and on the potential need for anti-avoidance provisions to accompany 
such an exemption.  

See our comments above in relation to the de minimis exemption in our response to Question 6. 

The EU ATAD envisages only a single de minimis amount at the level of the local tax group to which the 

interest limitation rules are applied.  In that context, it is likely that some form of anti-fragmentation rule 

will be required to prevent multiple de minimis exemptions being obtained in inappropriate 

circumstances.  This should be considered further when considering the form of grouping adopted for 

interest limitation rules more generally.  
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Furthermore, to the extent that a system akin to group relief is adopted to apply interest limitation rules at 

local tax group level, it will be necessary to have a mechanism to allocate the de minimis amount 

between group members. 

12. Comments are invited on the … possible definitions [related to the standalone 
entity exemption] might apply, including how single companies not coming 
within the ATAD definition of “standalone entity” could be treated. 

The definitions appear to generally align with the corresponding definitions in the EU ATAD.  Once the 

wording for the operative provision of the standalone entity exemption becomes available, we can 

provide comments on how it operates.  For now, we do not see a need for a special rule for single 

companies of the type described. 

However, it is unclear why a “standalone entity” is required to be chargeable to corporation tax on all of 

its profits.  This does not appear to be a requirement of the EU ATAD and any exempt income would not 

be factored into EBITDA which is used as the basis for interest limitation calculations. 

13. Comments are invited on how Ireland might implement ATAD Articles 
2(10)1 and 4(8)2, having regard to the different accounting standards and State 
Aid rules  

The Irish subsidiaries of US-parented groups ought to be able use their parent company consolidated 

financial statements to apply the group ratio tests.  This is permitted by Article 4(8) of the EU ATAD.  The 

wording proposed in the Feedback Statement would require in such a case the more onerous step of 

considering hypothetical consolidated financial statements prepared under IFRS.  This is perhaps not 

intended, but in any event we believe the wording ought to be adjusted accordingly.  

14. While “standalone entities” generally present a low risk of BEPS, the OECD 
notes that, in certain cases, they may be large entities held under complex 
holding structures involving trusts or partnerships, meaning that a number of 
apparently unrelated entities are in fact controlled by the same investors. What 
is your assessment of how the ILR could apply to such entities? 

We do not recognise the characterisation set out in this question.  Perhaps it contemplates certain 

private equity structures, where investment funds are often named for the sponsoring general partner.  

Typically, however, the general partner will have responsibility for the management of multiple funds, 

each with a divergent set of investors, none of whom act together in exercising control over or managing 

the businesses of the underlying investments.  Further, the general partner only rarely has an ownership 

interest above 25%, and almost never over 50%.  Whilst we see some inevitable complexity in applying 

the proposed rules in this setting, we do not see value in devising special rules to deal with it. 

 

15. Comments are invited on the … approaches [at 8.3] to defining and exempting 
“legacy debt” and more generally on the concept of a “modification” in the 
context of legacy loans.  

We welcome the suggested approach to the treatment of legacy debt, and the treatment of loan 

modifications, subject to the position regarding draw-down after 17 June 2016 on facilities entered into 

before that date.  Of the countries that have enacted the grandfathering rule, we understand that the tax 
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authorities in a number of countries have issued guidance to the effect that – so long as the drawdown 

was already provided for as at 17 June2016 – the subsequent drawdown does not amount to a 

modification.  The countries that we are aware of are Belgium, Finland and Luxembourg.  In addition 

(although not specifically confirmed by the tax authorities) we understand there is no apparent obstacle 

to this treatment in Italy or Malta.   

However, we note that it is proposed to define “legacy debt“ by reference to a security within the 

meaning of section 135(8) TCA 1997.  We are unclear as to why this narrower definition is necessary 

given that the EU ATAD interest limitation rules apply to a wider category of debt, for example leases.  

Alignment with the EU ATAD would seem preferable. 

16. Comments are invited on potential approaches to the criteria relevant to the 
“long-term public infrastructure project” exemption.  

It seems to us that the legislation will need to amplify on the meaning of certain terms from the EU ATAD, 

including “long-term” (perhaps by setting out criteria as to minimum duration), “large-scale” (perhaps by 

setting out minimum financial values), and “public interest”.  In our view this last item is the most difficult, 

but ultimately it must be up to the Government of the day to determine what is in the public interest.  

Therefore, we suggest that the following types of project should be regarded as in the public interest: 

• Public private partnerships 

• Projects where the use of the asset is provided to the public free of charge or below cost 

• Projects where payments for the use of the asset or other output of the project are made to the 

operator by the State or by a semi-State company. 

To provide the certainty that investors in such project will required, we strongly recommend that provision 

be made for the Revenue Commissioners to issue a certificate at an early stage in the project life cycle 

confirming that the project qualifies.  There should also be provision made for the possibility of a 

Ministerial Order to authorise the treatment of a project as meeting the “public interest” requirement – 

primarily to ensure that important projects are not delayed by lack of certainty. 

In passing we note that the EU ATAD contains other conditions for this treatment, largely to the effect 

that all relevant activities and parties are EU-based, and these conditions should provide adequate 

safeguards against base erosion. 

17. Comments are invited on the [financial undertaking] exemption generally and 
[the] possible definition of “financial undertaking” [at 8.5].  

As a general proposition we agree that, given the diverse nature of financial undertakings’ businesses, 

they do not represent a material risk from a base erosion perspective.  Indeed many financial 

undertakings may not see the need for an exemption.  We believe that a single mandatory rule 

encompassing all financial undertakings is undesirable given the wide range of circumstances facing 

different financial undertakings.  For this reason, we believe detailed consideration should be given to 

the possibility of allowing each financial undertaking to elect to be exempt from the rules, for a locked-in 

period of, say, 5 years. 
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18. If Ireland were to provide only one of the two “group ratios”, which would be 
preferred?  

Please see the comments in the main body of our submission in relation to developing the legislative 

approach in relation to the notional local group and group ratios options.  While we recommend 

accelerated dialogue with the Department of Finance on these options ahead of the second feedback 

statement, we have provided preliminary commentary in relation to the relevant questions where 

appropriate and our responses to Questions 18 to 30 should be read in that context. 

We are supportive of the proposal to provide for group ratios as permitted by the EU ATAD and our 

preference is for taxpayers to be given a choice of which group ratio to apply as the facts and 

circumstances of each business will be different.  

In terms of ease of implementation, this may depend on the choice of group system adopted.  However, 

one observation is that whatever approach is adopted, the necessary information to apply either ratio 

may not be available at the time of filing a tax return, let alone at the due date for payment of preliminary 

tax. Reasonable time limits for amending returns will be necessary. 

19. Noting that the same definition of “worldwide group” applies for the “group ratios” 
and the definition of “standalone entities” (see 8.2), does that alter your response 
to Question 12 above? Also, how could entities such as joint ventures be treated 
for the purpose of the “group ratios”?    

No.  In addition, we do not see a need to devise a special rule for joint ventures. 

20. Technical analyses are invited as to whether the “Group Ratio Rule” (third-party 
interest divided by EBITDA) should be calculated based on the group’s 
consolidated accounts or using tax-adjusted values. The accounting figures for 
EBITDA and borrowing costs may bear little resemblance to the Irish tax concepts 
while the tax-adjusted values give rise to practical difficulties such as how to treat 
intragroup transactions and negative EBITDAs. Taking account of the provisions 
of ATAD Article 4(5)(b), and the issues identified above, how could this aspect of 
the “Group Ratio Rule” be designed?  

We believe the consolidated accounts of a group provide the best group framework for different aspects 

of the EU ATAD’s interest limitation rules and is the approach mandated by the EU ATAD.  Consolidated 

accounts are prepared by accountants using accounting principles designed for purposes unrelated to 

taxation, and audited by independent auditors and thus present a very low level of risk of facilitation of 

base erosion.  Furthermore, it would be wholly impractical to seek to use tax-adjusted values for the 

entire consolidated group. 

21. How might third-party borrowings be defined for the purpose of the “Group Ratio 
Rule”? Should it be borrowings excluding amounts borrowed from other members 
of the “worldwide group”? Taking account of the definition of “standalone entity” 
(see 8.2), which recognises that BEPS can occur between “associates”, should it 
also exclude borrowings with “associates”? Accounting standards require that 
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transactions with related parties are disclosed: should borrowings with a related 
party be excluded?  

We suggest that third-party borrowing costs be the net finance costs from the consolidated income 

statement or profit and loss account.  This avoids the impracticality of performing a detailed review of the 

composition and deductibility of third party borrowings across a multinational group.  It also forms the 

basis for a consistent ratio across Member States choosing to implement this rule.  This amount should 

also be reflective of third party borrowings as a whole. 

Recital 7 of the EU ATAD observes  

“The interest limitation rule should apply in relation to a taxpayer's exceeding borrowing costs without 

distinction of whether the costs originate in debt taken out nationally, cross-border within the Union or 

with a third country, or whether they originate from third parties, associated enterprises or intra-group.“ 

We believe it would be helpful to maintain consistency so far as possible between the composition of the 

group for accounting and tax purposes and see no need to exclude borrowings from associates. 

22. How would the application of “group ratios” work, in practical terms, where an 
exempt “financial undertaking” (see 8.5) is a member of a “worldwide group”?  

See our response to Question 17.  In our view in such a case the exempt financial undertaking ought to 

be treated as a third party for all purposes.  This would have consequential impact for the group ratios, 

and this impact would need to be set out in legislation. 

23. Comments are invited on the possible definitions of notional local group (including 

how consortia and joint ventures should be treated). In particular:    
(i) How should the notional local group be defined? Should it be based on an 
existing definition (such as that used for group loss relief) or be a new 
definition?    
(ii) If a new definition is adopted, are there issues relating to the interaction of a 
new notional local group for ILR purposes and existing group reliefs?   
(iii) Does the way in which the notional local group is defined impact on your 
views on any of the other issues raised in respect of local groups?   
(iv) What considerations should be given to the operation of the two “group 
ratios” where the notional local group approach is adopted? For example, it is 
relatively easy for a single company to compare its balance sheet to the group 
consolidated balance sheet, in order to calculate if relief is available under the 
“Equity Ratio Rule (as detailed in section 9.3). But what difficulties might a 
notional local group encounter in carrying out that comparison, particularly 
where it does not prepare local audited consolidated accounts?  

As a preliminary observation, we note that it might make sense to define a group by reference to the 

consolidated accounts.  These are prepared for reasons unconnected with base erosion principles and 

are subject to generally accepted accounting principles.  It seems sensible to maintain the same 

composition of members for both purposes with the caveat that for notional local group purposes any 

member of a group should be within the charge to Irish corporation tax. 

We also note the additional comment in the EU ATAD recital 7 which advises 
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“Where a group includes more than one entity in a Member State, the Member State may consider the 

overall position of all group entities in the same State, including a separate entity taxation system to 

allow the transfer of profits or interest capacity between entities within a group, when applying rules that 

limit the deductibility of interest.” 

In the context of the current Irish corporation tax system, this might also facilitate a surrender/claim 

system for interest capacity. 

24. Where an optional “group approach” is provided, the following questions arise:    
(i) Should a group election be irrevocable or for a finite period only?   
(ii) What is the best way to manage carried forward amounts held both prior to the 
formation of the group and immediately before the cessation of the group?   
(iii) What type of anti-fragmentation rules, if any, might be required?  

These are detailed questions that should be worked through in dialogue using numerical examples. 

25. Would a mandatory but less complex “group approach” be preferable to an optional 
“group approach”?  

The answers to Questions 24 and 25 will really depend on the nature of the group approach adopted 

and what the alternative to the mandatory approach is.  We believe it is important that maximum 

flexibility be retained.  The new rules do not stand alone but will be layered on top of an already complex 

interest deduction rules. 

26. Is it practical to make a single company responsible for reporting information to 
Revenue on behalf of the notional local group and allocating amounts (including excess 
interest capacity and amounts carried forward) among group members? If so, the 
following questions arise:    
(i) What criteria should be used to determine the reporting company?   
(ii) How should changes in group structures that alter the position of a reporting 
company in a group (mergers, acquisitions etc.) be managed?   
(iii) What information should be returned to Revenue by the reporting company? Should 
any information be reported at an entity level?    
(iv) Is there an alternate manner in which information reporting should be dealt with?  

The role of a single reporting company will also depend on the form of group system adopted.  Ireland’s 

existing group relief system does not require a single company responsible for certain obligations.  This 

is particularly difficult where the group is diverse and operates distinct business divisions unconnected 

with each other.  

27. How should intragroup transactions be treated for the purpose of calculating the 
consolidated “EBITDA” and “exceeding borrowing costs” of the notional local group? 
ATAD Article 4(1) provides that the results of the notional local group should “comprise 
the results of all its members”. Should the ILR be applied to the notional local group by 
reference to the amalgamated results of its members, or by reference to the results of 
the group having disregarded all intragroup transactions (akin to how an accounting 
consolidation is prepared)? How would this work, in practical terms, where an exempt 
“financial undertaking” is a member of the notional local group?    
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As an initial comment, we see little value in seeking to disregard intra-group transactions given that the 

treatment should be symmetrical for both group members and the complexity required to exclude such 

transactions would be disproportionate.  There is an obvious exception where an exempt “financial 

undertaking” is concerned, and if that exemption is to be availed of, then a special rule may be required 

here. 

28. How should ILR restrictions be allocated among members of the notional local 
group? In particular:   
(i) How should the notional local group allocate its exceeding deductible interest to the 
members of the group?   
(ii) What should happen in scenarios where the notional local group as a whole 
has negative EBITDA but some of its members have positive EBITDA?    
(iii) How should excess interest capacity carried forward and/or deductible interest 
carried forward be operated in a notional local group scenario – should these amounts 
be carried at an entity or a group level?    
(iv) How should the charge (calculated under Step 6 in section 6 of this paper) be dealt 
with when applying the ILR to a notional local group? For example, should it be applied 
at the head of the group or at entity level?    
(v) How should changes in membership of the notional local group be dealt with?  

As an initial comment, these issues could potentially be dealt with through the framework of our existing 

group relief system (modified, as required) with the notional local group having full discretion over 

allocations between members of that group.  

29. Would the answers to Question 28 be different for mandatory application of the 
“group approach” versus optional?  

Any mandatory approach has the potential to cause significant compliance difficulties for members of 

complex multinational groups which may have disparate operationally unrelated members based in 

Ireland and whose only connection is to be owned by the same ultimate parent entity. 

30. Where there are different accounting period end dates throughout the group, what 
approach should be taken to standardise and apportion group transfers of “exceeding 
borrowing costs” and interest capacity?  

Similar to our response to Question 28 above, this could potentially be dealt with through the framework 

of our existing group relief system (modified, as required).   

31. There are provisions throughout the Tax Acts which provide for the order in which 
certain reliefs are deemed to be used, such as in section 403 TCA 1997. How should the 
interaction of the ILR and such rules be dealt with?  

Our view is that to minimise complexity, the operation of any interest limitation restriction should be the 

last provision to be applied, subject to any external factor such as a double taxation relief.   
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32. Comments are invited on any other technical issues that may require consideration.  

We have already emphasised that managing the interaction between the EU ILR and the existing rules is 

a key implementation challenge.  

It is important to ensure that any restriction should not result in a cash tax liability for a taxpayer where 

that would result in either an inequitable or an illogical outcome.  This would be the case where, for 

example, the restriction displaces a deduction, but the company has capacity to use that deduction (e.g. 

losses forward, group relief etc.) and there will be a need for a mechanism to address such situations. 

One particular area where this challenge is apparent is the operation of the 80% cap on the combined 

deduction of interest and capital allowances on specified intangible assets under section 291A(6) TCA 

1997.  The cap requires the deduction of interest in priority to capital allowances (such that the interest 

deduction may effectively displace a portion of the capital allowances claim where the 80% cap is 

reached).  If the EU ILR were then to operate to restrict that interest deduction, it would appear 

inequitable for the taxpayer to continue to have a portion of capital allowances displaced by an amount 

of non-deductible interest – in that context, we would suggest that a mechanism be introduced to allow 

for the reinstatement of a portion of the capital allowances displaced reflecting the interest disallowance. 


