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Guidance document for public consultation on review of the Mental Health Act  

1. Background 

The Mental Health Act 2001 describes how people who need inpatient mental health care should be 

cared for and treated. The Act also describes the circumstances of how, when and why involuntary 

detention can happen.  

The Act established the Mental Health Commission (who regulate mental health services), mental 

health tribunals, the Inspector of Mental Health Services and created different protections for 

people accessing these services. 

The Act became fully operational in 2006. Section 75 of the Mental Health Act states that a review of 

the operation of the Act should happen after five years. This review started in 2012. As part of this 

review there was a public consultation which included people with lived experience of using the 

mental health services.  

Then, an Expert Group was created and included doctors, lawyers, and people with lived experience 

to review the Act and the public consultation. In 2015, this Expert Group published 165 

recommendations to update the Mental Health Act.  

The Government decided to update the Act on 7 July 2015 based on these recommendations. The 

Department of Health is responsible for updating the Mental Health Act. 

The recommendations of the Expert Group included: 

• New ‘guiding principles’ for children and adults. Guiding principles are a set of guidelines to 

use when making decisions about care and treatment, 

• Changing the criteria for involuntary detention, 

• Changing the definition of mental illness in the Act, 

• Updating the sections on consent to treatment, 

• Allowing the use of advance healthcare directives in mental health treatment. Advance 

healthcare directives let people make decisions about their healthcare ahead of time in 

cases where they do not have capacity, 

• Giving a bigger role to Authorised Officers when making an application for involuntary 

detention, 

• Putting individual care plans into the Act, 

• Giving greater protection to people who are involuntarily detained, 

• Reducing the length of time before a detention is reviewed, 
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• Giving the Mental Health Commission more power to regulate and inspect residential 

mental health services and community services, 

• Giving 16 and 17 year olds the right to consent or refuse admission and treatment. 

The full 2015 report and all 165 recommendations are available here. The Department of Health   

looked in great detail at the 165 recommendations and at different pieces of legislation such as the 

Mental Health (Amendment) Act 2018,the Assisted Decision-Making (Capacity) Act 2015, and the UN 

Convention on the Rights of Persons with Disabilities to update the Act.  

In July 2019, we sent a first version of the legislation to update the Act to the Mental Health 

Commission. In March 2020, the Commission sent back their comments. We then asked the HSE for 

their comments on an updated version of the legislation. We received the HSE’s comments in 

February 2021.  

2. Submissions 

We are now inviting the public to send in their comments on the review of the Mental Health Act. 

We know that it is important to ask the public for its views and we wanted to give people another 

opportunity to comment before the legislation is brought to the Government this summer. 

We are asking that people read the headings in section 4 of this document and send comments on 

these headings. We understand that issues like funding and staffing are very important, but we ask 

that feedback relate to the headings set out below. We are also accepting comments on any of the 

165 recommendations from the Expert Group. 

Before you send in your submission, please read the privacy information in section 6 at the end of 

this document. If you still want to send in a submission after reading this: 

1. You can email us at mentalhealthactreview@health.gov.ie and add your submission as an 

attachment (PDF or Word doc) and put ‘Mental Health Act review submission’ in the title, 

2. You can post your submission to us at this address: Mental Health Unit, 50 – 58, Block 1, 

Miesian Plaza, Baggot Street Lower, Dublin 2, D02 XW14 

3. Deadline 

We are accepting submissions until 5 o’clock on Wednesday, 31 March 2021.  

4.  Review of the Mental Health Act  

We cannot share the draft legislation itself until the Government approves it, so we are sharing the 

main themes of the Act. We ask that your feedback relate to these themes. The themes are set out 

below on pages 2 – 6.  If you want to read the full list of recommendations and the Expert Group’s 

report, you can read it here. 

4.1 Definitions 

The Expert Group recommended that we change definitions in the Act: 

• Replace ‘mental disorder’ in the Act with ‘mental illness’. The Expert Group recommended 

this to separate the definition of mental illness from the reasons for detention. 

https://www.gov.ie/en/publication/637ccf-report-of-the-expert-group-review-of-the-mental-health-act-2001/
mailto:mentalhealthactreview@health.gov.ie
https://www.gov.ie/en/publication/637ccf-report-of-the-expert-group-review-of-the-mental-health-act-2001/
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• Remove ‘significant intellectual disability’ and ‘severe dementia’ from the Act. The Expert 

Group recommended this so that a person cannot be detained for only having dementia or 

an intellectual disability. 

• Update how treatment is defined in the Act. The Expert Group recommended this so that 

the definition of treatment includes tests, and that treatment applies to all people in 

approved centres. 

• Add a new definition of ‘voluntary patient’. The Expert Group recommended that a person 

who is voluntary should have the capacity to consent or refuse being admitted to an 

approved centre. 

• Include a new category of patient. The Expert Group recommended that a third category be 

included in the Act for people who need mental health treatment in an approved centre. 

These people do not have the capacity to consent to treatment but they do not need to be 

involuntarily detained. 

Question: what changes to definitions do you want to see in the new Mental Health Act? 

4.2 Guiding principles 

The Expert Group recommended that we include a new set of guiding principles in the Act to replace 

the principle of ‘best interests’. These new principles will empower people to make decisions about 

their own mental health care and treatment. The Mental Health (Amendment) Act 2018 introduced 

guiding principles to the Act for adults and for children. We are looking at how to include guiding 

principles in the new Mental Health Act. 

Question: what guiding principles do you want to see in the new Mental Health Act? 

4.3 Criteria for detention 

The Expert Group recommended that we change reasons for involuntarily detaining a person to 

make sure that a person is not involuntarily detained just because they have a mental illness. The 

Expert Group recommended that a person should not be involuntarily detained just because the 

person is at risk of harm to themselves or others. Involuntary detention and treatment has to benefit 

the person and help them get better. A person should not be involuntarily detained just because 

they have different views or behaviour from other people. 

Question: should we change the reasons for involuntary detention? 

4.4 Authorised Officers 

The Expert Group recommended that Authorised Officers should be the only people allowed to 

make an application for involuntary detention. Authorised officers are HSE staff members who can 

make an application for involuntary detention. When a person is taken into Garda custody, an 

Authorised Officer should be the person to assess whether the person needs to go into hospital for 

mental health care. Increasing the numbers of Authorised Officers is included in the Programme for 

Government. 

Question: should Authorised Officers be the only group allowed to make an application for 

involuntary detention? 
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4.5 Interdisciplinary approach to care and treatment 

The Expert Group recommended that mental healthcare workers (other than doctors) should be 

more involved in the mental health care and treatment of people. For example, a doctor should ask 

another mental healthcare worker for their opinion before involuntarily detaining someone.  

Question: should other mental healthcare workers play a bigger role in the mental health care and 

treatment of people? 

 

4.6 Changing timeframes  

The Expert Group recommended that we should reduce the length of time a person is involuntarily 

detained before being reviewed by a tribunal. It also recommended that we limit Section 26 leave to 

14 days. Section 26 leave means when the doctor responsible for a person in an approved centre can 

grant permission to leave the approved centre for a set period of time. The Expert Group 

recommended that we shorten the period that medicine can be given to a person who does not 

have capacity when they are involuntarily detained from 3 months to 21 days. 

Question: should we reduce the length of time in any of the cases above? 

4.7 Enhancing safeguards for individuals 

The Expert Group recommended that we improve safeguards for people receiving mental health 

care and treatment, by: 

• Updating the section on seclusion and restraint to limit when a person can be secluded or 

restrained 

• Remove section 73, so that people can now bring civil cases to the High Court about their 

mental health care and treatment. 

Question: how should we improve safeguards for people receiving mental health care and 

treatment? 

4.8 Mental health tribunals 

The Expert Group recommended that mental health tribunals should be renamed as mental health 

review boards. It recommended that membership of review boards should be five years instead of 

three years. It recommended that a review board should happen within 14 days of a person being 

detained for mental health treatment.  It recommended that a ‘psychosocial’ report be completed 

by a mental healthcare worker. This report should include how well a person is able to look after 

themselves and what kind of supports they need after discharge. 

Question: what changes should we make to mental health tribunals? 

4.9 Change of status from voluntary to involuntary 

The Expert Group recommended that a person should not have to ask to leave an approved centre 

before the process of changing their status from voluntary to involuntary begins. The Expert Group 
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recommended that changing status from voluntary to involuntary should follow the same process as 

someone coming from the community who is involuntarily detained. 

Question: what changes should we make to change of status from voluntary to involuntary? 

4.10 Capacity 

The Expert Group recommended that a person’s capacity to make their own decisions should be 

included in the Mental Health Act. A capacity assessment should be carried out if a mental 

healthcare worker thinks a person might lack capacity to make decisions. The Mental Health 

Commission should make rules on capacity assessments. A person’s capacity to consent is important 

for admission and for treatment. The 165 recommendations were published before the Assisted 

Decision-Making (Capacity) Act 2015 was introduced into law. We are looking at how to introduce 

the issue of capacity in the Mental Health Act, in line with the principles of the Assisted Decision-

Making (Capacity) Act 2015. This includes providing supports to people so that they can make their 

own decisions.  

Question: how should we introduce capacity to the Mental Health Act? 

4.11 Consent to treatment 

The Expert Group recommended that: 

• All people receiving voluntary treatment should be allowed to refuse treatment at any time, 

• All people receiving involuntary treatment who have capacity to make decisions should be 

able to refuse treatment, 

• Consent for treatment is required from all individuals who have capacity to make decisions, 

If a person lacks capacity, they should be given supports to make decisions, 

• Treatment refusal can only be overridden in cases where the treating doctor thinks 

treatment is necessary to protect the person’s life or health, or for the protection of other 

people, 

• People should be allowed to make advance healthcare directives, 

• The length of time medicine can be given before getting consent from a person who does 

not have capacity should be reduced from 3 months to 21 days. 

The Mental Health (Amendment) Act 2015 already introduced some of the recommendations of the 

Expert Group to update the Mental Health Act. The word ‘unwilling’ was removed in the Mental 

Health Act in the sections on Electro-Convulsive Therapy and administration of medicine. 

Question: what changes to consent to treatment should we make? 

4.12 Information and individual care/recovery planning 

The Expert Group recommended that we include individual care plans in the Mental Health Act and 

that we include a legal right to information for all people receiving mental health treatment.  

Question: what do we need to include on care plans and access to information for people receiving 

treatment in approved centres? 
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4.13 Inspection, regulation and registration of mental health services 

The Expert Group recommended that the Mental Health Commission should inspect and register 

residential and community mental health services. It recommended that registration and inspection 

of approved centres should happen every three years instead of every year. The Commission should 

be allowed to request a report from approved centres on how well they comply with mental health 

rules and regulations. 

Question: what do we need to include on registering and inspecting community and residential 

mental health services? 

4.14 Provisions related to children 

The Expert Group made a number of recommendations in relation to children: 

• A new standalone part of the Act for children, 

• We should define a child as a person under 18 years of age, 

• We should include a set of guiding principles for children, 

• We should allow children aged 16 and 17 years of age to refuse or consent to their 

admission and treatment, 

• We should update the process of admission for children, 

• Children and their families should have access to advocacy services. 

Question: what do we need to provide for in a new Part of the Act on children? 

4.15 Provisions related to the Mental Health Commission 

The Expert Group recommended that we make some changes to how the Mental Health Commission 

works. The Expert Group recommended that we allow the Commission to make standards for 

mental health services. 

Question: what changes should we make to the governance of the Mental Health Commission? 

 

These are the main themes of the review of the Mental Health Act. We are happy to accept any 

feedback on any, or all, of the above themes. We are also accepting any submissions on any of the 

165 recommendations not included in these headings.  

We ask that you do not write more than 300 words per theme. 

 

5. What we will do with your submission/Next steps 

We will review all submissions in April. Your submissions will help us write the final version of the 

draft legislation. We will publish submissions and write a report on the submissions received on our 

website.  
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We hope to look for approval from the Government to publish draft legislation this summer. The 

public consultation is happening at the same time as a legal review of the legislation. When the 

Government agrees to publish the legislation, we are going to work to get it ready for the 

Oireachtas. 

6. Privacy Information 

We will treat any personal information you include in your submission as strictly confidential and in 

line with the General Data Protection Regulation (GDPR) and the Data Protection Act 2018. You 

should read the following before sending a submission: 

• We plan to put all submissions and a report on the submissions received on our website. We 

plan to include a list of people who submitted at the end of the report. We will use ‘Member 

of the Public’ instead of a person’s name for personal submissions. We will remove any 

personal and identifying information before publishing.  

• Any information you send us is subject to the Freedom of Information Act 2014. We will 

remove any personal and identifying information before releasing any information. We will 

contact you if any information you send to us on the public consultation is subject to a 

Freedom of Information request before we take any action. 

• We might share information from the public consultation, including your submission, with 

relevant Departments and State organisations. We will remove any personal and identifying 

information before sharing. 

• If you send a submission, you are consenting to us processing your data. Your data will only 

be used for the review of the Mental Health Act, and for not for any other purpose. If you 

would like to withdraw your information at any time, please contact: 

mentalhealthactreview@health.gov.ie   

• You can read the Department’s Privacy Policy here.  

• We will keep your submission until the review process is finished, including until the 

implementation of accepted recommendations has been concluded. 

7. Available supports 

We understand that this public consultation might be difficult for some people. If you need support, 

please contact the following services: 

• YourMentalHealth information line – Freephone: 1800 111 888 

• Samaritans – Freephone: 116 123 

• Pieta House – Freephone: 1800 247 247 

• Crisis textline - 50808 

If you need face-to-face support, please contact your GP, or for urgent help call 999 or 112 and ask 

for an ambulance if you or someone you know needs emergency help. 

 

mailto:mentalhealthactreview@health.gov.ie
https://www.gov.ie/en/organisation-information/2f7457-department-of-healths-privacy-policy/

